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SCHEDULE 


SHOwmo  m  what  volumes  of  this  series  the  cases 

REPORTED  IN  THE  SEVERAL  VOLUMES  OF  OFFICIAL 
REPORTS  MAY  BE  FOUND. 


8Ut«  nporti  are^ln  parentheaea,  and  the  aumben  of  tbU  leries  in  bold-faced  flgHiea. 

Ai^AMA.  — (83)  8;  (84)  6;  (85)  7;  (86)  U;  (87)  18;  (88)  16;  (89)  18;  (90, 

91)  84;  (92)  85. 
Arkansas.  — (48)  8;  (49)  4;  )50)  7;  (51)  14;  (52)  20;  (53)  22;  (54)  26. 
Calitohnia.  —  (72)  1;  (73)  2;  (74)  5;  (75)  7:  (76)  9;  (77)  11;  (78,  79)  18;  (80) 

18;  (81)  16;  (82)  16;  (83)  17;  (84)  18;  (85)  20;  (86)  21;  (87,  88)  22; 

(89)  28;  (90.  91)  25;  (92,  93)  27;  (94)  28. 
CoLOKADO.  —  (10)  8;  (11)  7;  (12)  18;  (13)  16;  (14)  20;  (15)  22;  (16)  25. 
CoNNEOTlcxrr.  — (54)  1;  (55)  3;  (56)  7;  (57)  14;  (58)  18;  (59)  21;  (60)  25. 
Dklawask.  —  (5  Houst.)  1;  (6  Houst.)  22. 
Florida.  —  (22)  1;  (23)  11;  (24)  12;  (25,  26)  28;  (26)  26. 
Gboroia.  —  (76)  2;  (77)  4;  (78)  6;  (79)  11;  (80,  81)  12;  (82)  14;  (83,  84)  20; 

(85)  21;  (86)  22;  (87)  27. 
Illinois.  — (121)  2;  (122)  8;  (123)  5;  (124)  7;  (125)  8;  (126)  9;  (127)  11; 

(128)  16;    (129)  16;    (130)  17;    (131)   19;    (132)  22;    (133,    134)   23; 

(135)  25. 
Ihdlana.— (112)  2;  (113)  8;  (114)6;  (115)  7;  (116)  9;  (117.  118)  10;  (119) 

12:  (120, 121)  16;  (122)  17;  (123)  18;  (124)  19;  (125)  21;  (126,  127)  22; 

(12S)  25;  (129)  28. 
Iowa.  —(72)  2;  (73)  6;  (74)  7;  (76)  9;  (76, 77)  14;  (78)  16;  (79)  18;  (80)  20; 

(81)  25. 
Kansas.  —  (37)  1;  (38)  6;  (39)  7;  (40)  10;  (41)  13;  (42)  16;  (43)  19;  (44)  21; 

(45)  28;  (46)  26;  (47)  27. 
Kentucky.  —(83.  84)  4;  (85)  7;  (86)  9;  (87)  12;  (88)  21;  (89)  26. 
Louisiana.  — (39  La.  Ann.)  4;  (40  La.  Aan.)  8;  (41  La.  Aon.)  17;  (42  La. 

Adq.)  21;  (43  La.  Ann.)  26. 
Maink.  —  (79)  1;  (80)  6;  (81)  10;  (82)  17;  (83)  8& 
Maryland.  — (67)  1;  (68)  6;  (69)  9;  (70)  14;  (71)  17;  (72)  20;  (73)  25;  (74) 

28. 
Massachusitts.— (146)  1;  (146)  4;  (147)  9;  (148)  12;  (149)  14;  (150)  15;  (161) 

21;  (162)  28;  (163)  86;  (154)  26. 
Michigan.  —  (60,  61)  1;  (62)  4;  (63)  6;  (64.  65)  8;  (66,  67)  11;  (68,  69.  75) 

18;  (70)  14;  (71,  76)  15;  (72,  73,  74)  16;  (77,  78)  18;  (79)  19;  (80)  80; 

(81,  82,  83)  81;  (84)  88;  (85.  86,  87)  24;  (88)  26;  (89)  28. 
Minnesota.— (38)  1;  (37)  6;  (38)  8;  (39,  40)  18;  (41)  16;  (42)  18;  (43)  19; 

(44)  80;  (45)  88;  (46)  84;  (47)  Sa 
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Mississippi.  —  (65)  7;  (66)  14;  (67)  19;  (68)  S4. 

Missouri.  — (92)  1;  (93)  3;  (94)  4;  (95)  6;  (96)  9;  (97)  10;  (98)  14;  (99)  17; 

(100)18;  (101)80;  (102)28;  (103)83;  (104,105)84;  (106)87;  (107)  8a 
Montana.  — (9)  18;  (10)  84;  (11)  8a 
NxBRASKA.  —  (22)  8;  (23,  24)  8;.  (25)  18;  (26)  18;  (27)  80;  (23,  29)  86; 

(30)  87;  (31)  88. 
Nbvada.  —  (19)  3;  (20)  19. 
Niw  Hahpshibe.  —  (64)  10;  (62)  18;  (65)  83. 
Nbw  Jiesbt.  —  (43  N.  J.  Eq.)  3;  (44  N.  J.  Eq.)  6;  (50  N.  J.  L.)  7;  (51 

N.  J.  L.;  45  N.  J.  Eq.)  14;  (46  N.  J.  Eq.;  52  N.  J.  L.)  19;  (47  N.  J. 

Eq.)  84;  (53  N.  J.  L.)  86;  (48  N.  J.  Eq.)  87. 
N»w  York. —  (107)  1;  (108)  8;  (109)  4;  (110)  6;  (111)  7;  (112)  8;  (113)  10; 

(114)  11;  (115)  18;  (116,  117)  15;  (118,  119)  16;  (120)  17;  (121)18;  (122) 

19;  (123)  80;  (124,  125)  81;  (126)  88;  (127)  84;  (128,  129)  86;  (130, 

131)  87;  (132,  133)  88. 
North  Carolina.  —  (97,  98)  8;  (99,100)6;  (101)9;  (102)11;  (103)14;  (104) 

17;  (105)  18;  (106)  19;  (107)  88;  (108)  83;  (109)  86;  (110)  8a 

North  Dakota (1)  26. 

Ohio.  —  (45  Ohio  St.)  4;  (46  Ohio  St.)  15;  (47  Ohio  St.)  81. 
Omoon.— (15)  3;  (16)  8;  (17)  11;  (18)  17;  (19)  80;  (20)  83;  (21)  88. 
Pknnstlvania.)- 115,  116,  117  Pa.  St.)  8;  (118,  119  Pa.  St.)  4;  (120,  121 

Pa.  St.)  6;  (122  Pa.  St.)  9;  (123,  124  Pa.  St.)  10;  (125  Pa.  St.)  11;  (126 

Pa.  St.)  18;  (127  Pa.  St.)  14;  (128,  129  Pa.  St.)  15;  (130,  131  Pa.  St.)  17 

(132,  133,  134  Pa.  St.)  19;  (135,  136  Pa.  St.)  80;  (137,  138  Pa.  St.)  21 

(139, 140,  141  Pa.  St.)  83;  (142,  143  Pa.  St.)  84;  (144,  145  Pa.  St.)  87 

(146  Pa.  St.)  28. 
Rhode  Island.  —  (15)  2;  (16)  27. 
South  Carouna.  —  (26)  4;  (27,  28,  29)  13;  (30)  14;  (31,  32)  17;  (33)  26; 

(34)  27;  (35)  28. 
Tinnrsseb.- (85)  4;  (86)  6;  (87)  10;  (88)  17;  (89)  84;  (90)  85. 
Tbxab.  — (68)  8;  (69;  24  Tex.  App.)  5;  (70;  25,  26  Tex.  App.)  8;  (71)  10; 

(27  Tex.  App.)  11;  (72)  13;  (73,  74)  15;  (75)  16;  (76)  18;  (77;  28  Tex. 

App.)  19;  (78)  22;  (79)  23;  (29  Tex.  App.)  25;  (80.  81)  26;  (82)  87; 

(30  Tex.  App.)  2a 
Vermont.- (60)  6;  (61)  15;  (62)  28;  (63)  85. 
VmaiHiA.  — (82)  3;  (83)  5;  (84)  10;  (85)  17;  (86)  19;  (87)  84. 
Washinoton.- (1)  82;  (2)  26;  (3)  28. 

Wi8T  Virginia.- (29)  6;  (30)  8;  (31)  13;  (32,  33)  25;  (34)  26. 
WiaooNsnc.  —(69)  2;  (70,  71)  6;  (72)  7;  (73)  9;  (74,  76)  17;  (76,  77)  20;  (78) 

S8;  (79)  24;  (80)  27. 
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CASES  KEPOBTED. 


KAva.  8UBJXC&  Bxpotrr.  Pioa. 

Allan  ▼.  State  Staamship  Co Carriers 132  N.  Y.  01 556 

Amerman  r.  Deane ,...Injunction» 132  N.  Y.  356....  584 

Anderson  T.  Anderson Judicial  saUa 129  Ind.  673 211 

Anderson  t.  Yoakum Deeds 94  Cal.  227 121 

Archer  v.  State Officers 74  Md.  443 261 

Arnold  y.  Sinolair Judgments 11  Mont.  656  . . .  489 

Asbton  T.  Rochester. JudgmetUs 133  N.  Y.  187....  619 

Bank  of  Commerce  r.  Faqna Neg.  instruments...  11  Mont.  2S5  . . .  461 

Barney  t.  Hayes Wills ,   11  Mont.  671  ...  495 

Bergh  T.  Warner Husband  and toi/e..  47  Minn.  250  ...  362 

Berry  y.  American  etc.  Ins.  Ca..  .Insurance 132  N.  Y.  49 548 

Board  of  Street  Opening,  Matter  of .  Cemeteries 1 33  N.  Y.  329 ... .  640 

Bork  T.  Martin Statute  of  frauds.. IZ2'S.  Y.  280....  570 

Boweu  r.  Minneapolis Statutes 47  Minn.  116...  333 

Braunn  v.  Keally Conflict  qf  laws..,. liQ '2a..  &t.  519..  811 

^sttty\^.?l'fl!.?.°.\'^^^^^^^   [5«««M.*y»fm....l32N.  Y.264....  668 

Brown  v.Bign^ Champerty 21  Or.  260 752 

Cahill  ▼.  Marphy Slander 94  Cal.  29 88 

^lS^!'!!'..^.^*!!.?f;.T:.?.l*(^'^'•«^ 94CaLi2o 99 

Carter  Y.Stote Eomidde 30  Tex.  App.651.  944 

^^*'M2kL*i?:.!^.*^*f.*'.T..?^^  l^rieni  domain...  74  Md.  36 219 

Chicago  etc.  B.  R.  Ca  t.  hioore... Garnishment 31  Neb.  629 534 

Childers  T.  SUte Homicide 30  Tex.  App.  160.  899 

Clarke  r.  Western  Assnr.  Co Insurance 146  Pa.  St.  561  . .  821 

Cole  T.  Millerton  Iron  Co. Corporations 133  N.  Y.  164 615 

ColnmbiaClnb  v.  McMaster Social  clubs 85  8.  C.  1 826 

Commonwealth  v.  Randolph Criminal  lau> 146  Pa.  St.  83  ...  782 

^XaIs?.'^!!'!.^!*!*'.*.**!:.^!!'.'  ['«««»«« 132  n.  y.  834....  681 

^.h?p' c^'  .^*!!^.". .???!!  .^!?.'r;  f  ^«"-^ ^^'^'  *7o 142 

Cribbanr.  Deal Deeds 21  Or.  211 746 

Cunningham  r.  Anderson Bx'rs  and  adm'rs.  .107  Mo.  371 417 


12  Cases  Reported. 

Nakv.  SuBjscr.  Bbpobt.  Paob. 

De  Frieze  r.  Quint Vendor  andpurch'r.  94  Cal.  663 161 

De  Wait  V.  Hartley EUciiona U6  Pa.  St.  629..  814 

Dibbrell  v.  Georgia  etc.  las.  Co. .  ..Iruurance 110  N.  C.  193. . . .  678 

^LimW^Oo.!;.!!"!".'^'!l^^^^^  21  Or.  673 766 

Dornin  T.  MoCandless Sheriff$ 146  Pa.  St.  344  . .  798 

Dwight  T.  Elmira  etc.  R.  R.  Co. . . Damages 132  N.  Y.  199. .. .  563 

Estate  of  Goe Execution 146  Pa.  St.  431  . .  805 

First  Nat.  Bank  v.  Babcock Neg.  instruments ...  94  Cal.  96    94 

First  Nat.  Bank  v.  Sarlla Mwu  corporations . .  1 29  Ind.  201 1 85 

Follette  V.  Mutual  Accident  Ass'n .  Insurance 1 10  N.  C.  377 693 

Fonner  v.  Smith Banks 31  Neb.  107 510 

Frank  v.  Benesch Ways 74  Md.  58 237 

Geiblev.  Smith Easement 146  Pa.  St.  276  ..  796 

Goe,  Estate  of Execution 146  Pa.  St.  431  .,  805 

Goodrich  v.  Lathrop Vendor  and purch'r.  94  Cal.  56 91 

Graham  v.  Burch Wilts 47  Minn.  171  .. .  339 

Grand  Rapids  v.  Powers Watercourses 89  Mich.  94 276 

Haebler  v.  Myers Judgments 132  N.  Y.  363....  689 

Hagler  v.  State Officers 31  Neb.  144  ....  514 

Hahn  v.  Baker  Lodge Deeds 21  Or.  30 723 

Haines  v.  Campbell Slander.    74  Md.  158 240 

Harris  v.  Lloyd Mining  partnership.   1 1  Mont.  300  . . .  475 

Ha^wkins  v.  Front  Street  etc.  R'y  ^street-railways  ....     3  Wash.  592. ...     72 

Haynesv.  Aldrich Landlord  and  ten't.n^lH.  Y.  287 636 

Haynes  v.  Nowlin Married  women 129  Ind.  581 213 

Heberling  v.  Jaggar Execution 47  Mian.  70  ....  331 

Helfrich  v.  Catonsville  Water  Co. .  Watercourses 74  Md.  2G9 245 

Helwig  V.  Mutual  Life  Ins.  Co Insurance 132  N.  Y.  331 ... .  578 

Her.M.er  v.  Hig™a. j  ^$'^^Z^  \  31  Neb.  531 5-.7 

Hooper  V.  State Forgery 30  Tex.App.  412.  928 

Howell  V.  Tacoma Mun.  coi~porations. .     3  Wash.  711....     83 

°etc.^Sf.  ^'.J^'^'ZT  .^!".  "^[T'.  \  ^^'■'^«^'««» 94  Cal.  588 149 

Hard  v.  Brisner Tax  deeds 3  Wash.  1 17 

Hurley  v.  State Larceny 30  Tex.  App.  333.  916 

In  re  MacKnight Contempt 11  Mont.  126  . . .  451 

In  re  Permstick Judgments 3  Wash.  672. .. .     80 

Johnson  v.  Harrison Constitutional  law. .  47  Minn.  575  . . .  382 

Johnson  V.  State Homicide 30  Tex.  App.  419.  930 

Kalley  v.  Baker Brokers 132  N.  Y.  1 542 

Kennedy  v.  Boykin Mortgages 35  S.  C.  61 838 

Kentzler  v.  Kentzler Judgments 3  Wash.  165. ...     21 

Koehler  v.  Dodge Usu7-y 31  Neb.  328 518 

Krause  v.  Spiegel Malicious  prosec'n..  94  Cal.  370 137 

Kunze  v.  Evans Boundaries 107  Mo.  487 435 


Cases  Reported.  13 

Kaks.                                           Subjkct.  Rkfort.              Paok. 

Lanon  V.  Chase Burial  righU 47  Minn.  307  .. .  370 

Lasher  V.  Stote Jurisdiction 30  Tex.  App.  387.  9J2 

Leithauser  v.  Baumeister Partners/up 47  Minn.  151  ...  33G 

L'Etonrneau  v.  Henquenet Willa  89  Mich.  428.. . .  310 

Lewis  V.  Lichty Vendor  and  purch'r.  3  Wash.  213. ...     25 

^Ca'';.^"!^.^.'.?.?!?.^.!"?!  [  VendorandpurcVr.lOl  Mo.  298 413 

Ix)ng  V.  State Lottery 74  Md.  565 268 

Lopez  V.  State Witnesses 30  Tex.  App.  487.  935 

Lyle  V.  State Gaming 30  Tex.  App.  118.  893 

Mabin  v.  Webster Breach  of  promise. .  129  Ind.  430 199 

Macdonald  v.  First  Nat.  Bank /rufolvency 47  Mi  nn.  67  ... .  328 

MacKnight,  In  re Ontempt 11  Mont  126  .. .  451 

Madden  v.  Port  Royal  eta  R'y  Co.U'dgUgence 35  S.  C.  381  . . . .  855 

Martinez  v.  State Maliee 30  Tex.  App.  129.  895 

Matter  of  Board  of  Street  Opening. Cemeteries 133  N.  V.  329.. . .  640 

Maxwell  v.  Barringer T7-usts 110  N.  C.  76 668 

Mayor  T.  Dry  Dock  etc.  R.  R.  Co. Street-railways 133  N.  Y.  104....  609 

McClintock  v.  South  Penn  Oil  Co.  .Agency 146  Pa.  St.  144  . .  785 

McDaniel  T.  Maxwell EquUy 21  Or.  202 740 

McKay  V.  Russell Fraud 3  Wash.  378. . . .  44 

^^rS.^!:?*!?;'!!!!!""'.*?^^  }^«"« i*^  p*.  st  i85 ..  790 

McLain  V.  State Burglary 30  Tex.  App.  482.  934 

Meeker  v.  Northern  Pac.  R.  R.  Co.  Railroads 21  Or.  513 758 

Meredith  r.  Lebanon  County Elections 146  Pa.  St.  529  . .  814 

Miller  y.  McCarty ]  ^"'''*""e?«ri<i«.  \  ^^  ^^°°-  ^^l  •  •  •  375 

Mississinewa  Mining  Ca  t.  Patton .  Oas  companies 129  Ind.  472 203 

^UndTu7eaJ:..^.*;'!!!..^.''."!f^*»^<^"'^^^^^^^     94  Gal.  284 122 

Munro  v.  Long Vendor  and  purch'r.  35  S.  C.  354  ....  851 

Nave  y.  Adams Judgments 107  Mo.  414 421 

New  York  Rubber  Co.  t.  Rothery.  WaUrcourws 132  N.  Y.  293. .. .  576 

Cakes  V.  De Lancey Boundaries 133  N.  Y.  227.. ..  628 

Oakes  v.  Rogers Judgments 47  Minn.  38  ....  32t> 

Oppenheimer  r.  Marr Oamishment 31  Neb.  811  ....  539 

PalmeriT.  Manhattan  R'y  Co Carriers 133  N.  Y.  261....  632 

Partridge  ▼.  Hemenway Mortgages 89  Mich.  454. . . .  322 

People  T.  Murray New  trial 94  Cal.  212. 113 

People  ▼.  Murray Criminal  law 89  Mich.  276 294 

People  ▼.  Ny  Sam  Chung Former  jeopardy. . .  94  Cal.  304 1 29 

Permstick,  In  re Judgments 3  Wash.  672...     SO 

Peter  T.  Stepheoa Pleading II  Mont.  115  .. .  448 

Pioneer    Mfg.    Co.    ▼.    Phoenix  ),                               haxt   r.   i-ra  ^->o 

Assur.  Co.. Ylnsuranct 110  N.  C.  176 673 

Quinlao  t.  Proridence  eto.  Ina.  Co.Inturanee 133  N.  Y.  356.. . .  645 

Rahmy.  SUte IndictmerU 80  Tex.  App.  310.  911 

Rappy.  Crawford Estoppel 146  Pa.  St.  21  ...  780 

Reinbardy.  Virginia  eta  Min.  Co..l!stoppe/ 107  Ma  616 441 


14  Cases  Reported. 

Kavb.  Subjbct.  Ekport.  Pasb. 

Richardson  T.  De  Girerrille Mairied  women. ... 107  Mo.  422  . 426 

Richmond  v.  Dudley Mun.  coi-poratkms. .  129  Ind.  112 180 

Ripple  V.  Lackawanna  County. . .  .Elections 146  Pa.  St.  529  . .  814 

Riverdale  Park  Co.  ▼.  Wwtcott.  ..Easements 74  Md.  311 349 

Robinson  V.  Marino Animals 3  Wash.  434...  50 
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Tax  Dek>  —  Pkksumption  of  REOULAKmr  —  Bubdsv  o»  Proof. — Where 
the  statute  makes  a  tax  deed  presumptive  evidence  of  the  regularity  of 
all  prior  proceedings,  the  burden  of  showing  irregularities  is  upon  the 
owner,  in  an  action  by  the  holder  of  the  deed  for  the  possession  and  to 
quiet  title;  but  when  it  is  shown  that  the  original  assessment  roll  upon 
which  such  deed  is  based  is  not  in  the  ofiSce  of  its  proper  custodian,  such 
presumption  is  overthrown,  and  the  burden  of  proof  shifts  to  the  holder 
of  the  deed  to  explain  the  absence  of  the  assessment  roll. 

Tax  Deed.  —  Statuts  or  Limitations  cannot  be  invoked  by  the  holder  of 
a  void  tax  deed. 

Action  by  the  grantor  of  a  purchaser  at  tax  Bale  to  obtain 
possession  of  and  quiet  title  to  certain  lots  in  the  city  of 
Seattle.    Judgment  for  the  defendant,  and  plaintiff  appealed. 

Ronald  and  Piles,  for  the  appellant. 

Stott,  Boise,  and  Stott,  and  Crockett^  Brownf  and  Fortson^  for 
the  respondents. 

DuNBAB,  J.  The  judgment  in  this  action  was  based  on  the 
following  facts^fouiid  by  the  court:  1.  That  the  original  as- 
sessment roll  for  the  year  1875  is  not  in  the  oflBce  of  the  county 
auditor  of  King  County,  and  there  is  no  testimony  offered  to 
explain  the  absence  of  said  original  assessment  roll;  2.  That 
there  is  no  record  or  evidence  showing  that  the  sheriff  de- 
manded payment  of  the  persons  chargeable  in  the  transcript 
certified  to  him  by  the  county  auditor. 

At  common  law,  the  burden  of  proof,  as  between  the  owner 
and  purchaser,  is  upon  the  tax  purchaser  to  show  that  all  the 
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provisions  of  the  law  in  relation  to  the  proceedings  on  which 
his  claim  is  based  have  been  strictly  complied  with.  He  must 
give  some  evidence,  the  best  he  can,  of  every  fact  the  existence 
of  which  is  necessary  to  establish  his  right.  The  recitals  in 
the  deed  are  no  evidence  at  all  of  the  truth  of  what  is  recited. 
It  is  the  duty  of  the  purchaser  to  secure  and  preserve  the  evi- 
dence of  his  rights,  and  he  cannot  complain  of  losing  them 
if  he  neglect  so  clear  a  precaution:  Blackwell  on  Tax  Titles, 
sec.  1120.  To  what  extent  the  presumptions  of  the  common 
law  have  been  changed  by  our  statutes  is  the  main  question 
here.  Section  40  of  the  laws  of  1871,  page  48,  which  was  in 
force  at  the  date  of  this  sale,  provides  that  a  tax  deed  shall  be 
presumptive  evidence  of  the  regularity  of  all  former  proceed- 
ings. Thus  it  will  be  seen  that  the  burden  of  showing  the 
irregularities  are  shifted  to  the  owner.  In  this  case  the  court 
finds,  and  the  finding  seems  to  be  warranted  by  the  testimony, 
that  the  original  assessment  roll  on  which  this  identical  tax 
was  based  was  not  in  the  office  of  the  county  auditor  of  the 
county  in  which  the  land  taxed  is  situated.  The  validity  of 
the  tax  depends  upon  the  assessment,  and  the  assessment  can 
only  be  shown  by  the  assessment  roll;  it  is  upon  this  roll  that 
the  county  commissioners  based  their  calculations  in  levying 
the  tax:  Laws  1869,  p.  184,  sees.  25,  26. 

The  auditor  is  the  proper  custodian  of  the  assessment  roll, 
and  when  it  appears  that  the  original  assessment  roll  is  not 
in  the  auditor's  office,  in  our  judgment  the  presumption  of  the 
regularity  is  overthrown,  and  the  burden  devolves  upon  the 
purchaser  to  explain  its  absence. 

In  speaking  of  this  kind  of  a  case  under  a  statute  similar 
to  ours,  Mr.  Black,  in  his  work  on  tax  titles,  section  254,  says: 
"If  he  shall  succeed  in  making  out  a  prima  facie  case  against 
the  tax  title,  he  will  have  shifted  the  burden  of  proof  in  re- 
spect to  the  points  so  singled  out  for  attack  back  to  the  pur- 
chaser  *  The  evidence  of  irregularity  must  be  such  as 

to  require  explanation  or  counter-proof,  and  must  be  of  matters 
which  are  peremptory  and  not  directory,  and  that  it  is  not 
sufficient  to  cast  a  general  doubt  over  the  title,  but  that  it  is 
necessary  to  point  out  some  specific  defect  or  raise  a  reason- 
able presumption  against  the  sufficiency  of  some  particular 
act,  or  of  the  non-performance  of  some  necessary  duty.' " 

It  is  not  disputed  that  the  making  of  the  assessment  roll  is 
a  peremptory  duty  under  the  law.  It  is  the  initial  step,  the 
foundation  of  the  whole  system  of  taxation  under  our  statutes:. 
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See  chapter  3,  Laws  1871,  p.  40,  on  the  manner  of  making 
assessments.  If  this  roll  is  not  found  in  the  office  of  the  per- 
son  charged  with  its  custody,  it  is  sufficient  evidence  of  irreg- 
ularity to  require  an  explanation.  If  it  has  ever  been  there 
and  is  gone,  there  must  be  some  explanation  that  can  be  given 
for  its  absence.  In  the  absence  of  such  explanation,  the  pre- 
sumption must  be  that  it  was  never  there.  On  any  other 
theory  it  would  be  impossible  to  make  any  defense  against  an 
irregularity  of  this  kind.  In  support  of  this  view,  we  cite 
Lacey  v.  Davis,  4  Mich.  140;  66  Am.  Dec.  524;  Case  v.  DeaUy 
16  Mich.  12;  State  Auditor  v.  Jackson  Co.^  65  Ala.  142;  and 
many  other  cases. 

In  fact,  we  are  unable  to  find  an  authority  holding  to  the 
contrary,  where  the  irregularity  shown  was  a  fundamental 
requisition,  and  not  merely  some  directory  proceeding,  except- 
ing possibly  Sams  v.  King,  18  Fla.  557,  where  it  is  held  that  it 
is  not  sufficient  to  prove  facts  from  which  irregularities  may 
be  inferred.  In  addition  to  this,  it  is  said  (Black  on  Tax 
Titles,  sec.  254)  that  notwithstanding  the  fact  that  there  may 
be  a  statute  making  a  tax  deed  presumptive  -evidence  of  the 
regularity  of  the  proceeding,  if  the  holder  of  such  a  deed  goe» 
into  proof  of  the  steps  necessary  to  make  the  same  valid,  he 
will  be  deemed  to  have  waived  the  benefit  of  the  presumption 
in  favor  of  the  deed. 

Many  propositions  are  urged,  and  authorities  cited  in  their 
support,  by  appellant  which  are  readily  conceded  by  the  court, 
and  which  do  not  affect,  in  our  judgment,  the  true  issues  in- 
volved in  this  case.  Sections  2936  and  2937  of  the  code  are 
not  in  point,  as  they  were  not  in  force  at  the  time  of  the  sale, 
even  conceding  the  constitutionality  of  the  latter  section. 

If  the  sale  was  void,  which  we  think  it  was,  none  of  the 
claims  made  by  the  appellant  under  the  statute  of  limitations 
are  good.  Without  analyzing  the  deed  in  question,  or  entering 
into  any  discussion,  as  so  many  courts  are  inclined  to  do,  on 
the  policy  of  the  laws  regulating  tax  titles  and  the  difficulties 
of  obtaining  such  titles,  but  construing  the  law  in  harmony 
with  the  great  weight  of  authority,  we  find  no  error  of  the  court 
below. 

Judgment  is  affirmed. 

Tax  DnD0  as  Evidknoi  or  TnxB.  — The  original  rule  was,  that  •  par> 
ohaiier  at  a  tax  sale  "  Uoaght  at  his  peril,  aad  could  not  sustain  his  title, 
without  showing  the  authority  of  the  collector,  and  the  regularity  of  the  pro> 
oeedings  ":  Lyon  ▼.  Hunt,  11  Ala.  296;  46  Am.  Deo.  216;  Keane  v.  Cannovan, 
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21  Cal.  291;  82  Am.  Deo.  738.  The  statutes  which  have  made  tax  deeds 
prima  facie  evidence  of  all  proceedings  up  to  their  date  have  shifted  the  bur* 
den  of  proof  to  the  person  assailing  the  title:  Laceyr.  Davis,  4  Mich.  140;  66 
Am.  Dec.  524;  Long  v.  Burnett,  13  Iowa,  28;  81  Am.  Dec.  420;  WasJUngton  v. 
Botipi  43  Kan.  324;  19  Am.  St.  Rep.  141.  A  tax  deed,  to  have  this  effect,  must 
be  regular  on  its  face:  Taylor  v.  Winona  etc  R.  R.  Co.,  45  Minn.  67.  If  void  ou 
its  face  it  cannot  be  received  in  evidence  for  any  purpose:  Merriam  v.  Dovey, 
25  Neb.  618;  as,  for  example,  where  it  has  apparently  been  altered  in  a  material 
respect  after  its  execution:  MiUer  v.  Luco,  80  CaL  257.  The  Political  Code 
of  California  provided  that  after  a  sale  of  property  for  taxes  a  certificate 
should  be  issued  by  the  officer  making  the  sale,  and  should  state  certain  facts 
designated  in  the  statute;  that  after  the  time  for  redemption  expired,  a  deed 
should  be  issued  which  should  state  the  matters  recited  in  the  certificate,  and 
that  when  such  deed  was  duly  acknowledged  or  proved,  it  should  be  prima 
fade  evid  ^nce  of  the  assessment,  equalization,  levy,  and  non-payment  of  the 
tax,  and  that  at  a  proper  time  and  place,  the  property  was  sold  as  prescribed 
by  law,  and  that  it  had  not  been  redeemed,  and  that  the  person  who  executed 
the  deed  was  the  proper  officer  to  execute  it,  and  that  such  deed  should,  ex« 
cept  as  against  actual  fraud,  be  "  conclusive  evidence  of  the  regularity  of  all 
other  proceedings,  from  the  assessment  by  the  assessor  inclusive  up  to  the  ex- 
ecution of  the  deed  ":  Pol.  Code  of  Cal.,  sees.  3776,  3786, 3787.  Subsequently 
another  section  of  the  code  relating  to  the  time  for  redemption  was  amended, 
by  requiring  the  purchaser  to  give  a  notice  of  the  expiration  of  such  time  and 
of  the  time  when  he  would  apply  for  a  deed,  and  the  right  to  redeem  was  ex* 
tended  until  such  notice  was  given  and  the  deed  applied  for.  After  this  a 
conveyance  was  made  pursuant  to  a  tax  sale,  containing  all  the  recitals  re* 
quired  by  the  statute,  and  the  question  arose  whether  the  deed  was  either 
prima  facie  or  conclusive  evidence  that  the  notice  of  the  expiration  of  the 
time  for  redemption  had  been  given  as  required  by  law.  The  opinion  of  the 
court  was,  that  this  amendment  modified  the  other  sections,  in  so  far  as  the 
•abject-matter  of  the  amendment  was  concerned,  and  made  it  necessary  for 
the  person  relying  upon  the  deed  to  show  by  extrinsic  evidence  that  he  had 
given  the  notice  of  the  expiration  of  the  time  for  redemption,  and  had  thereby 
conferred  upon  the  officer  authority  to  execute  such  deed,  and  that  in  the  ab* 
sence  of  such  extrinsic  evidence,  the  deed  was  neither  conclusive  nor  prima 
faae  evidence  of  title:  MUler  v.  Miller,  Sup.  Ct.  Cal.,  Oct.  1892. 

Tax  Dbbd  as  Color  aw  Titlb.  —  A  tax  deed  properly  recorded  cannot, 
after  the  claimant  under  it  has  been  in  possession  of  the  land  for  the  statu* 
tory  period,  be  overthrown  by  evidence'not  contained  within  or  on  the  face  of 
the  deed:  Edwards  v.  Sims,  40  Kan.  235.  A  tax  deed,  void  on  its  face,  does 
not  set  in  motion  the  statute  of  limitations  specially  applicable  to  tax  salest 
Kinney  v.  Forsythe,  96  Mo.  414;  but  under  the  general  statute  of  limitations, 
a  void  tax  deed  may  constitute  color  of  title:  Bartleit  r.  Kauder,  97  Mo.  356; 
but  see  note  to  Wqfford  v.  McKinna,  76  Am.  Deo.  57. 

Parol  Evidbncb  to  Provk  Contbnts  o»  Tax  Dbsd.  —  Certificate  of  tax 
sale  has  the  prima  facie  effect  given  it  by  statute,  even  when,  because  of  its 
loss  or  destruction,  its  contents  are  proved  by  parol:  Mitchell  v.  MeFarkmdt 
47  Minn.  535. 

Thb  CoNSTrroTiONALiTT  OF  Statctes  declaring  in  what  cases  a  tax  deed 
shall  be  conclusive  or  presumptive  evidence  of  prior  proceedings  is  upheld  ia 
PeopU  V.  Turner,  117  N.  Y.  227;  15  Am.  St.  Rep,  498;  In  re  Douglas,  41  La. 
Ann.  765;  Rollins  ▼.  Wriqht,  93  Cal.  395.     But  a  statute  is  nnoonstitutional 
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which  dispenses  with  the  requirements  essential  to  a  valid  exercise  of  the 
taxing  power:  In  re  Douglas,  41  La.  Ann.  765;  nor  can  a  tax  deed  be  declared 
by  statute  to  be  conclusive  as  to  matters  essential  to  jurisdiction:  Magviar  ▼. 
Hem-y,  84  Ky.  1;  4  Am.  St.  Rep.  182. 

Stattjtb  Makinq  Tax  Dkkds  P&ima  Facik  Evidbnos  of  transfer  of  title 
can  apply  only  to  deeds  executed  upon  a  sale  for  taxes  levied  after  its  enact* 
ment:  Keane  v.  Cannovan,  21  Cal.  291;  82  Am.  Dec  738. 

To  Throw  the  Burden  of  Proof  upon  the  holder  of  the  title  under  the 
tax  deed,  the  adverse  party  must  point  out  some  specific  defect,  or  raise  a 
reasonable  presumption  against  the  sufficiency  of  some  specific  act,  or  of  the 
non-performanoe  of  some  necessary  duty:  Lacey  ▼.  Davit,  4  Mich.  140;  66 
Am.  Deo.  624. 


Kentzler  v.  Kentzler. 

[8  Washimotom,  166.] 

JODGMBNT  or  Sister  State  —  Evidence  or.  —  Mere  loss  of  a  certified  copy 
of  a  judgment  of  a  sister  state  will  not  warrant  the  admission  of  parol 
evidence  of  its  nature  and  contents,  in  the  absence  of  proof  that  the 
original  record  is  lost  or  destroyed. 

Habeas  CSorpus  —  CasxoDT  or  Minor  Children. — la  habecu  eorpua  by  » 
mother  against  a  father  to  recover  the  possession  of  their  minor  chil* 
dren,  claimed  to  have  been  awarded  to  the  custody  of  the  mother  in 
divorce  proceedings  in  another  state,  evidence  that  the  mother  is  nnsuited 
to  have  control  of  them,  because  of  her  immorality  and  her  financial  in« 
ability  to  support  them,  and  that  the  father  is  a  more  suitable  person  to 
have  the  custody  of  them,  and  better  able  financially  to  care  for,  rear, 
and  educate  them,  is  sufficient  to  support  a  decree  awarding  the  custody 
of  such  children  to  their  father. 

Andrew  F.  Burleigh^  for  the  appellant. 

John  Fairfield  and  John  W,  Kolh^  for  the  respondent. 

Scott,  J.  This  proceeding  was  instituted  in  the  superior 
court  of  King  County,  this  state,  by  the  respondent,  Millie 
Kentzler,  who,  in  August,  1890,  filed  against  the  appellant, 
Joseph  Kentzler,  her  petition  for  a  writ  of  habeas  corpus  to  ob- 
tain possession  of  two  minor  children.  The  parties  had  been 
married  at  Miles  City,  Montana,  on  the  tenth  day  of  July,  1883. 
The  aforesaid  Millie  Kentzler  claimed,  and  grounded  her  peti- 
tion upon  that  claim,  to  have  obtained  a  decree  of  divorce  from 
said  Joseph  Kentzler  in  the  courts  of  Montana,  at  Helena,  on  the 
twenty-seventh  day  of  December,  1889,  and  that  by  said  decree 
the  custody  of  the  children  of  the  marriage  had  been  awarded 
to  her,  and  that  the  appellant  had  wrongfully  kidnaped  and 
carried  away  two  of  the  children.  The  appellant,  in  answer, 
denied  all  knowledge  of  any  divorce  having  been  obtained,  ex- 
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cept  as  he  had  been  informed  by  Millie  Kentzler  herself;  al- 
leged that  he  had  received  no  notice  of  the  pendency  of  any 
such  proceeding,  and  had  not  been  present  at  the  trial,  either 
in  person  or  by  his  attorney,  and  claimed  that  the  respondent 
was  unable  to  and  did  not  provide  for  the  support  of  the  chil- 
dren, but  that  she  herself  was  an  object  of  charity,  while  he 
was  fully  able  and  ready  to  provide  for  them;  and  closed  with 
charging  respondent,  and  her  mother,  who  were  living  together 
when  he  took  the  children  away,  with  being  loose  in  their 
morals,  and  totally  unfitted  to  have  the  care  and  rearing  of 
children. 

On  these  issues  the  parties  went  to  trial.  The  only  evidenca 
offered  was  the  testimony  of  the  respective  parties,  and  some 
letters  written  by  the  respondent  to  the  appellant.  In  the 
course  of  the  respondent's  testimony,  she  testified  that  she  had 
lost  the  certified  copy  of  the  decree  of  divorce,  which  she  had 
obtained,  and  after  diligent  search  had  been  unable  to  find  it. 
On  this  basis  parol  evidence  was  offered  to  prove  the  decree. 
Counsel  for  the  appellant  objected  to  the  admission  of  such  tes- 
timony as  being  incompetent,  and  that  the  only  evidence  admis- 
«ible  to  prove  such  judgment  was  a  certified  copy  of  the  record. 
The  court  overruled  this  objection,  and  in  overruling  it  said: 
"  I  shall  admit  the  evidence,  and  I  will  allow  the  defense  to 
offer  evidence  showing  what  is  best  for  the  present  welfare  of 
the  children,  and  I  will  allow  evidence  to  be  offered  indepen- 
dent of  the  record  of  the  Montana  court." 

Whereupon  counsel  for  respondent  objected  to  the  introduc- 
tion of  any  evidence  other  than  that  which  related  to  the  record 
of  the  Montana  court,  which  was  also  overruled.  He  now 
claims  that  the  court  was  justified  in  awarding  the  children  to 
the  custody  of  the  respondent  upon  the  testimony  introduced 
as  to  the  fitness  of  the  parties.  It  seems,  however,  that  the 
finding  was  not  based  upon  this  testimony,  from  what  the  court 
said,  which  appears  in  the  statement  of  facts,  and  is  as  fol- 
lows:— 

**  The  Court:  There  are  two  facts  in  this  case  which  seem 
to  me  to  be  established  without  doubt;  one  is,  that  the  peti- 
tioner, Mrs.  Kentzler,  was  divorced  from  Joseph  Kentzler  in 
Montana,  in  December  last,  and  awarded  the  custody  of  the 
children;  the  other,  that  Joseph  Kentzler  went  to  Montana 
and  took  these  children  away  from  their  mother  without  any 
right,  and  brought  them  to  Washington.  Upon  all  the  other 
jpoints  there  is  a  direct  conflict  of  testimony,  and  I  am  unablo 
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to  tell  which  one  to  believe;  I  therefore  order  that  these  chil- 
dren, Charles  and  Laura  Kentzler,  be  returned  to  the  custody 
of  their  mother,  Millie  Kentzler,  This  case  should  be  deter- 
mined in  Montana." 

The  objection  made  to  the  proof  offered  of  the  judgment  of 
the  Montana  court  ought  to  have  been  sustained.  There  was 
no  claim  or  showing  that  the  record  itself  was  lost  or  destroyed, 
so  that  a  certified  copy  thereof  could  not  be  obtained,  and  un- 
der such  circumstances  the  mere  loss  of  the  certified  copy 
which  the  respondent  had  obtained  would  not  warrant  the  ad- 
mission of  the  proof  introduced.  Section  905  of  the  Revised 
Statutes  has  provided  a  way  in  which  judgments  rendered  by 
courts  of  record  in  one  state  may  be  proved  in  another.  Sec- 
tion 430  of  our  1881  code  has  dispensed  with  the  requirement 
that  the  judge  shall  certify  the  attestation  to  be  in  due  form, 
but  it  does  not  provide  for  proof  in  any  other  manner  than  by 
a  certified  copy.  In  the  absence  of  a  statute,  an  existing  rec- 
ord of  a  judgment  of  a  court  of  record  of  another  state  could 
only  be  proved  by  the  production  of  the  record  itself,  or  by  a 
copy  properly  authenticated:  See  1  Greenl.  Ev.,  14th  ed.,  sees. 
501,  505.  This  is  the  rule  also  as  to  the  proof  of  judgments 
of  inferior  courts  where  the  course  is  to  record  them,  and  this 
will  be  presumed  until  the -contrary  is  shown;  the  record  or 
an  authenticated  copy  is  the  only  competent  evidence:  Sec. 
513;  Owings  v.  Hull,  9  Pet.  607;  Freeman  on  Judgments,  sec. 
577. 

But  it  appears  from  the  testimony  introduced  relating  to  the 
fitness  of  the  respective  parties  as  to  having  the  care  and  cus- 
tody of  the  children,  that  the  appellant  is  the  more  suitable 
person  therefor.  The  children  being  only  four  and  six  years 
of  age,  respectively,  when  this  proceeding  was  commenced,  are 
too  young  to  be  given  any  voice  in  the  matter.  The  founda- 
tion of  the  respondent's  case  in  this  particular  was  the  cruel 
treatment  of  herself  by  the  appellant,  which  she  testified  to 
and  which  he  disputed.  Her  testimony  showed  that  she  had 
no  property  with  which  to  support  herself  or  the  children,  or 
any  other  means  of  support  than  by  her  personal  labor,  and 
that  she  could  not  earn  to  exceed  fifteen  dollars  a  month  in 
that  way;  that  she  had  applied  to  the  appellant  at  various 
times  after  obtaining  the  divorce  for  money,  and  that  he  had 
sent  her  some.  Several  letters  were  introduced  in  evidence 
by  the  appellant,  which  the  respondent  admitted  in  her  testi- 
mony that  she  wrote  to  him  during  this  time,  which  weakened 
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her  case  very  much.  From  these  and  her  testimony  it  ap- 
peared that  she  was  very  needy  and  in  poor  health,  and  that 
she  had  been  assisted  by  a  charitable  institution,  at  least  upon 
one  occasion  while  she  had  the  children.  Also,  that  the  chair- 
man of  the  board  of  county  commissioners  furnished  her  with 
a  ticket  to  Seattle,  and  gave  her  some  money.  It  appeared 
that  she  and  her  mother  lived  together  a  part  of  the  time,  and 
her  own  testimony  and  these  letters  went  far  to  show  that  they 
were  both  unsuited  morally  to  have  the  control  of  the  children. 
She  did  not  attempt  seriously  to  maintain  that  the  appellant 
was  cruel  in  his  treatment  of  the  children,  and  she  testified 
that  he  had  always  been  a  hard-working,  industrious  man, 
and  that  he  neither  drank  nor  gambled.  His  testimony^ 
which  was  undisputed  in  this  particular,  showed  that  he  wa» 
earning  about  one  hundred  dollars  a  month;  that  he  was  abW 
to  take  care  of  the  children  and  to  give  them  a  suitable  educa* 
tion,  and  that  he  desired  to  have  them.  Their  welfare  is  the 
only  thing  to  be  considered  in  this  matter,  and  we  think  from 
the  proof  that  they  would  be  much  better  oflf  under  his  control. 
Reversing  the  judgment  of  the  lower  court,  we  remand  th& 
case,  and  direct  that  the  children  be  given  to  the  custody  of 
the  appellant;  neither  party  to  recover  costs. 


Secondary  Evidknos.— The  rale  that  before  secondary  evidence  of  tht 
contents  of  a  written  document  can  be  received  it  is  necessary  to  show  it* 
genuineness  and  existence,  that  it  is  lost,  destroyed,  without  the  jarisdiction 
of  the  court,  or  in  the  possession  of  the  adverse  party,  who  refnsea  to  pro* 
duce  it,  and  that  the  party  himself  used  diligence  to  procure  it  ( Wiseman  r. 
North  Pacific  R.  R.  Co.,  20  Or.  425;  23  Am.  St.  Rep.  135,  and  note;  Marriner 
V.  Dennison,  78  Cal.  203;  Silva  v.  Rankin,  80  Oa.  79;  Deere  etc.  Co.  v.  Bagley, 
80  Iowa,  197;  Van  FUet  v.  Stout,  44  Kan.  623;  Keller  v.  Amot,  31  Neb.  438> 
Barmby  v.  Plummer,  29  Neb.  64;  Watson  v.  Roode,  30  Neb.  264;  Oillis  v. 
Wilmington  etc  R.  R.  Co.,  108  N.  C.  441;  Bowick  v.  Miller,  21  Or.  25;  Mi»- 
touri  P.  R'y  Co.  v.  Johnson,  72  Tex.  95;  Lasaier  v.  Van  Hook,  77  Tex.  650; 
McBride  v.  Willis,  82  Tex.  141;  Hunter  v.  Lanius,  82  Tex.  677;  Smith  v. 
Traders'  Nat.  Bank,  82  Tex.  368),  applies  to  records  of  judicial  proceedingsr 
Mooney  v.  Holcomb,  15  Or.  639;  McKesson  v.  Smart,  108  N.  0.  17;  Roach  v. 
Privett,  90  Ala.  391;  24  Am.  St.  Rep.  819,  and  note;  as  well  as  to  transcripts 
of  foreign  judicial  records:  Tanner  etc  Co.  ▼.  Hall,  86  Ala.  305. 

Parent  and  Child  —  Custody  or  Minors.  —  As  to  the  conflicting  rights 
of  a  father  and  mother  to  the  custody  of  their  minor  children,  see  note  to 
Brooke  v.  Logan,  2  Am.  St.  Rep.  183-187. 
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Lewis  v.  Liohty. 

[3  Washinoton,  213.] 

VuTDOB  AND  Vkndkii  —  QcTiETiN'o  TiTLB  —  Partibs.  —  A  oompTaint  in  an 
action  to  quiet  title,  alleging  that  a  certain  decedent,  whose  wife  had 
previously  died,  was  at  the  time  of  his  death  the  owner  of  one  tract  of 
land  and  had  a  homestead  claim  on  another;  that  by  his  will  he  directed 
that  the  homestead  title  be  perfected,  and  that  all  of  his  land  should  b» 
■old  when  it  would  realize  six  thousand  dollars,  the  proceeds  to  be  di- 
vided equally  amongst  his  minor  children;  that  the  executor  named  filed 
an  inventory  of  the  estate,  including  the  homestead  claim;  that  the 
guardian  appointed  for  the  minor  heira  obtained  a  certificate  of  entry  for 
the  homestead;  that  thereafter  the  executor,  under  order  of  court,  sold 
and  conveyed  all  the  laud  named  in  the  inventory  to  plaintiff  for  $6,050, 
the  sale  and  conveyance  being  duly  confirmed  by  the  court;  that  there* 
after  two  of  said  children,  having  become  of  age,  conveyed  their  interest 
in  all  the  land  to  plaintiff;  that  thereafter  the  guardian  of  the  remaining 
children  oouveyed  whatever  interest  they  might  have  in  the  land  to 
plaintiff  under  order  of  court;  that  said  children  received  and  retained 
their  several  portions  of  the  purchase-money  on  becoming  of  age,  and 
never  asserted  any  claim  to  any  of  the  land;  that  thereafter  said  children 
executed  a  quitclaim  deed  of  their  interest  in  the  homestead  tract  to  a 
third  party,  — states  a  cause  of  action  as  against  the  quitclaim  grantee 
only,  and  should  be  dismissed  on  demurrer  as  against  such  children  made 

#  parties  defendant,  but  who  are  estopped  to  claim  any  interest  in  the  land 
by  the  deed  made  by  the  executor.  Under  the  facta  of  such  complaint, 
judgment  should  be  rendered  in  favor  of  plaintiff  as  against  the  quit* 
claim  grantee. 

Wills  —  Construction  —  Homestead  —  Elkction  by  Hbirs  —  E^tofpbl. 
—  When  a  testator  by  his  will  directed  that  his  homestead  claim  to  land 
be  perfected,  and  that  all  of  his  real  estate  be  sold  when  it  would  realize 
a  certain  sum,  the  proceeds  to  be  equally  divided  among  his  children,  it 
will  be  presumed  that  he  did  not  attempt  to  dispose  of  the  homestead 
claim  by  bis  will,  and  hii  children  were  not  required  to  make  amy  elec« 
tion,  but  could  have  claimed  the  homestead  as  his  heirs,  and  also  shared 
in  the  estate  under  the  wilL  As  the  executor  named  included  the  home- 
•tead  in  the  inventory  of  the  estate,  and  sold  and  conveyed  it  with  the 
rest  of  the  testator's  land  under  order  of  court  which  was  confirmed,  and 
the  purchaser  thereafter  obtained  a  quitclaim  deed  thereto  from  the  tes- 
tator's  children  who  had  come  of  age,  and  from  the  guardian  of  his  minor 
children,  after  which  such  children,  on  coming  of  age,  received  and  re- 
tained their  respective  portions  of  the  purchase-money  received  at  the 
executor's  sale,  they  are  estopped  from  denying  that  their  title  to  any  of 
the  land,  including  the  homestead,  passed  by  the  executor's  deed. 

Frank  H.  Rudkin  and  Oalusha  Parsons,  for  tho  appellants. 

Reavia  and  MUroy,  and  Whitson  and  Parker,  for  the  respond- 
ent. 

Stileb,  J.    The  demurrer  of  the  defendant  Lichty  to  the 
amended  complaint,  for  want  of  sufficient  facts,  having  beea 
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overruled,  and  he  declining  to  plead  further,  a  decree  was  en- 
tered for  the  plaintiff.  The  other  defendants  seem  to  have 
appeared  by  demurrer  to  the  original  complaint,  but  the  rec- 
ord shows  no  plea  by  them  to  the  amended  complaint;  and  we 
can  only  presume,  therefore,  that  they  did  so  plead,  as  the  de- 
cree includes  all  the  defendants,  and  all  appeal  therefrom. 

The  complaint  shows  the  following  facts:  Before  his  death, 
August  7,  1874,  Walter  P.  Mabry  was  the  owner  of  a  certain 
157  acres  of  land  in  Yakima  County,  which  we  will  designate 
as  "  tract  1,"  and  being  a  man  of  family,  on  the  fourteenth 
day  of  November,  1871,  filed  and  settled  upon  a  certain  other 
160  acres  of  government  land  in  said  county,  which  we  shall 
call  '*  tract  2,"  as  a  homestead.  His  wife  died  between  the 
time  of  his  settlement  on  tract  2  and  the  time  of  his  own  death. 
He  complied  with  the  homestead  laws  up  to  the  time  of  his 
death;  and  he  left  surviving  him  six  children,  viz.,  Emma  F., 
who  had  passed  her  majority  when  her  father  died;  James 
A.,  aged  fifteen;  Charles  A.,  aged  eleven;  Mary  A.,  aged  nine; 
Henry  W.,  aged  seven;  and  Clara  C,  aged  four  years.  Mary 
A.  intermarried  with  the  defendant  Daniel  W.  Simmons  be- 
fore the  action  was  commenced.  Mabry  left  a  will  whiclk 
named  George  S.  Taylor  as  executor,  and  directed  that  the 
title  to  the  homestead  be  perfected;  that  all  of  decedent's  real 
estate  in  Yakima  County  be  sold  at  such  time  as  the  same 
would  realize  the  sum  of  six  thousand  dollars;  that  the  pro- 
ceeds of  all  his  property,  both  real  and  pergonal,  be  equally 
divided  among  his  said  children,  except  that  James  should 
have  fifty  dollars  extra;  that  each  of  the  minor  children  should 
be  maintained  and  educated  out  of  his  or  her  individual  por- 
tion of  the  estate;  that  the  execn+or  provide  suitable  homes 
for  the  minors;  and  that  each  of  the  children  should,  oh  ar^ 
riving  at  the  age  of  maturity,  receive  his  or  her  due  proportion 
of  the  estate.  Taylor  qualified  as  executor,  after  due  probate 
of  the  will,  and  on  September  19,  1874,  filed  his  inventory  of 
the  property  of  Mabry,  in  which  he  listed  and  described  both 
of  the  above-mentioned  tracts  of  land. 

On  the  twenty-first  day  of  August,  1874,  Thomas  B.  Nelson 
was  duly  appointed  guardian  of  the  minor  children  of  Mabry, 
they  continuing  to  reside  in  Yakima  County,  and  he  acted  as 
their  guardian  until  each  child  attained  majority,  receiving 
the  cost  and  expense  of  their  care  and  education,  from  time  to 
time,  from  the  executor,  out  of  the  proceeds  of  the  estate.  On 
May  22,  1880,  Nelson  made  the  necessary  proofs  under  the 
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homestead  laws,  and  received  from  the  United  States  a  cer- 
tificate of  entry  for  tract- 2.  The  executor  took  possession  of 
both  said  tracts  of  land,  and  had  the  rents  and  profits  thereof 
until  the  sale  hereinafter  mentioned.  At  this  point  we  quote 
from  the  amended  complaint  as  follows:  "That  on  November 
20,  1882,  the  said  executor,  having  been  offered  for  all  the  said 
lands  aforesaid  of  the  decedent  situated  in  Yakima  County, 
Washington  Territory,  to  wit  (both  said  tracts),  filed  his  pe- 
tition in  said  court  for  the  sale  of  said  lands,  in  accordance 
with  the  provisions  of  the  will  of  the  decedent,  and  on  the 
twenty-ninth  day  of  November,  1882,  the  said  court  duly  made 
and  entered  an  order  authorizing  and  empowering  the  said 
executor  to  sell  at  public  sale,  to  the  highest  and  best  bidder, 
all  of  said  real  estate  aforesaid  belonging  to  the  estate  of  de- 
cedent, provided  that  the  same  be  sold  for  not  less  than  $6,000; 
that  in  pursuance  of  such  order,  the  said  executor  did,  after 
notice  thereof,  duly  given  as  provided  by  law,  on  December 
26,  1882,  sell  said  lands  aforesaid  at  public  auction  to  the 
highest  bidder  therefor,  and  Thomas  Clancy  having  bid  there- 
for the  sum  of  $6,050,  the  same  was  struck  off  and  sold  to  him 
for  the  said  sum;  $2,000  of  which  sum,  as  required  by  said  or- 
der, was  paid  by  said  Clancy  in  cash;  that  on  January  3, 1883, 
the  said  executor  filed  his  return  and  report  of  said  sale  in  said 
court,  and  the  said  sale  and  all  proceedings  thereunder  were,  in 
all  things,  by  said  court  duly  confirmed,  and  a  deed  ordered 
made  accordingly,  and  on  March  10,  1883,  the  purchase  price 
all  being  paid,  said  executor  duly  executed  and  delivered  to  said 
purchaser  a  deed  for  the  said  lands,  and  every  parcel  thereof, 
which  deed  was  filed  in  the  auditor's  office  for  record  in  Ya- 
kima County,  and  said  purchase  price,  to  wit,  $6,050,  was 
charged  to  said  executor  as  funds  in  his  hands  belonging  to 
said  estate,  to  be  distributed  in  accordance  with  the  terms  of 
said  will;  that  after  the  sale  of  said  lands  to  said  Thomas 
Clancy,  to  wit,  on  February  15,  1883,  said  Clancy,  for  value, 
sold  and  conveyed  the  same  to  plaintiff  and  M.  V.  B.  Stacy, 
and  on  March  17,  1883,  for  further  assurance  of  such  title  to 
said  vendees  of  Clancy,  James  Mabry  and  Emma  P.  Nelson, 
both  being  of  the  age  of  majority,  and  both  having  filed  their 
consent  in  writing  to  such  sale  by  said  executor,  executed 
and  delivered  to  plaintiff  and  said  Stacy  a  deed  conveying  to 
them  said  lands  aforesaid,  and  all  their  interest  therein;  that 
on  March  26,  1883,  the  said  Thomas  B.  Nelson,  guardian  of 
the  persons  and  property  of  said  minors,  for  further  assurance 
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of  title  to  said  lands  to  plaintiflT  and  M.  V.  B.  Stacy,  filed  his 
petition  in  said  probate  court  for  leave  to  sell  aad  convey 
whatever  interest  his  said  wards  might  have  in  said  lauds, 
and  the  said  court  then  duly  made  an  order  authorizing  and 
directing  that  said  guardian  make  and  execute  such  convey- 
ance, which  conveyance  was  made  on  May  8,  1883,  whereby 
said  guardian  executed  and  delivered  to  said  plaintiflf  and 
said  Stacy  a  conveyance  of  all  the  right,  title,  and  interest  of 
his  said  wards,  Mary  A.,  Henry,  Charles  A.,  and  Clara  C. 
Mabry,  in  and  to  all  of  said  lanus." 

Stacy  and  plaintiflf,  immediately  after  their  purchase  from 
Clancy,  went  into  possession  of  both  tracts  of  land,  and  so 
remained  until  February  19,  1884,  when  Stacy  conveyed  his 
interest  to  plaintiff,  who  has  ever  since  been  in  possession, 
claiming  title  under  his  deeds,  making  improvements,  paying 
taxes,  etc.  The  Mabry  heirs  never  asserted  any  claim  to 
either  tract.  In  1889  the  plaintiflf  complied  with  some  techni- 
cal requirements  of  the  land-oflfice,  and  thereupon  a  patent 
was  issued  for  tract  2.  The  executor  received  and  accounted 
for  the  proceeds  of  the  land  sold  to  Clancy,  and  after  May  1, 
1884,  had  no  other  funds  in  his  hands,  and  the  complaint 
charges  that  the  Mabrys  "well  knew  of  said  sale  of  said  lands 
by  said  executor,  and  that  such  purchase-money  was  held  by 
said  executor,  to  be  distributed  under  the  provisions  of  said 
will,  and  with  full  knowledge  of  such  facts,  and  of  all  the 
matters  herein  set  forth,  the  said  several  defendants,  on  their 
arrival  at  the  age  of  majority,  have  each  received  and  re- 
ceipted for  the  several  portions  of  such  purchase-money  for 
said  lands  due  them  in  accordance  with  the  terms  of  and 
under  the  provisions  of  the  said  will,  and  have  retained  and 
used  the  same."  The  sums  paid  to  each,  with  the  dates  of 
payment,  were  stated  in  full.  The  final  allegations  of  the 
complaint  are,  that  about  May  17, 1889,  the  defendant  Saylor, 
for  the  purpose  of  injuring  and  defrauding  plaintiflf,  and  of 
casting  a  cloud  upon  his  title  to  tract  2,  represented  to  Clara 
C,  Mary  A.,  Charles  A.,  and  Henry  W.  Mabry  that  he  could 
and  would  recover  said  tract  2  from  plaintiflf  if  they  would 
execute  quitclaim  deeds  to  him  for  all  their  interest  therein; 
that  they  disclaimed  any  and  all  interest  therein;  but  that 
Saylor  agreed  that  he  would  pay  each  of  them  twenty-five 
dollars  for  such  quitclaim  deeds,  and  would,  in  addition,  pay 
to  them  a  share  and  portion  of  whatever  he  should  recover  of 
•aid  land;  that  being  thereby  induced  by  said  Saylor,  the/ 


Nov.  1891.]  Lewis  v.  Lichty.  29 

executed  and  delivered  quitclaim  deeds  for  their  interest  in 
said  land,  which  at  his  instance  were  made  to  the  defendant 
Lichty,  who  is  not  a  resident  of  this  state,  and  that  these  deeds 
have  been  recorded  in  the  auditor's  oflBce.  Saylor,  after  the 
delivery  of  the  quitclaim  deeds,  procured  the  patent  for  tract 
2  from  the  land-oflQce,  and  now  has  possession  of  it.  The 
plaintifiF  concludes  that  neither  Lichty  nor  Saylor  have  any 
interest  in  tract  2,  and  that  the  quitclaim  deeds  are  a  cloud 
upon  his  title,  and  prays  that  the  deeds  be  set  aside  and 
taken  for  naught;  that  Saylor  be  required  to  surrender  the 
patent;  that  the  cloud  be  removed;  and  that  he  be  decreed  to 
be  the  owner  of  tract  2  in  fee-simple. 

The  court  below  found  that  the  defendants  Mabry,  after 
attaining  majority,  elected  to  take  under  the  provisions  of  the 
will  of  their  father,  instead  of  as  his  heirs,  and  ratified  the 
sale  made  by  the  executor  with  full  knowledge  of  the  facts; 
and  it  decreed  all  things  in  accordance  with  the  prayer  of  the 
complaint,  as  well  as  that  the  defendants,  and  each  of  them, 
^should  be  enjoined  from  the  assertion  of  any  estate  or  inter- 
ests in  both  tracts.  The  costs  were  charged  to  the  defendants, 
and  each  of  them. 

It  seems  to  us  that  no  cause  of  action  was  stated  against 
any  of  the  defendants  except  Lichty.  Simmons  was  merely 
the  iiusband  of  one  of  the  Mabry  heirs,  and  could  not,  by  any 
possibility,  have  or  claim  any  interest  in  this  land.  Saylor 
somehow  got  hold  of  the  patent,  which,  presumably,  contained 
the  names  of  Mabry's  minor  children  as  grantees,  but  to  ob- 
tain it  from  him  a  personal  action  at  law  was  all  that  was 
necessary.  So  far  as  the  quitclaim  deeds  were  concerned,  he 
is  a  stranger  to  them,  for  Lichty  is  the  grantee,  and  there  were 
no  allegations  that  Lichty  was  in  any  way  a  trustee  for  Say- 
lor. It  is  stated  that  Saylor  and  Lichty  "now  openly  claim  an 
interest  in  said  lands  aforesaid,  under  said  quitclaim  deeds'*; 
but  however  Saylor  might  "claim,"  unless  he  claimed  that 
Lichty  held  this  title  to  some  extent  as  trustee  for  him,  he 
could  not  be  a  proper  or  necessary  party  in  a  case  where,  as 
here,  the  whole  attack  is  made  upon  the  obnoxious  deed.  As 
to  the  defendants  Mabry  and  Mrs.  Simmons  {n4e  Mabry),  it 
appears  by  positive  allegation  that  they  claimed  nothing  as 
against  the  plaintiff,  even  when  executing  their  deeds  for 
twenty-five  dollars  each,  and  surely  after  they  had  delivered 
their  deeds  they  were  divested  of  all  further  possible  reason 
for  asserting  any  interest,  and  it  is  not  shown  that  they  did  or 
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do  assert  any.  It  is  plain  that  whatever  matters  there  were 
for  controversy  over  tract  2  were  all  transferred  to  Lichty  by 
his  deeds,  and  a  decree  against  him  would  settle  the  title  just 
as  effectually  as  though  all  the  country  were  made  defendants. 
Inasmuch  as  Lichty  demurred  separately  to  the  amended 
complaint,  it  will  be  presumed  that  the  others  did  likewise,  or 
omitted  to  plead  and  were  defaulted.  They  are  entitled  to  a 
reversal  of  the  decree  against  them,  and  to  a  dismissal  of  the 
action,  with  their  costs.  Neither  should  the  decree  in  any 
event  cover  tract  1,  as  the  title  to  it  was  nowhere  put  in  issue. 

The  appellants  maintain,  upon  the  principal  issue,  that  all 
of  the  proceedings  of  the  probate  court  resulting  in  the  deed 
of  the  executor  and  the  guardian  for  tract  2  to  Clancy  were 
absolutely  void,  because  Walter  P.  Mabry  died  before  his 
right  to  patent  had  matured,  and  he  leaving  no  wife,  under 
section  2292  of  the  Revised  Statutes  of  the  United  States,  the 
"right  and  fee"  to  the  patent  and  the  land  inured  to  his 
minor  children  instantly  and  without  power  of  devise  in  him. 
It  will  be  observed  that  if  the  interpretation  proposed  by  the, 
appellants  for  the  above-mentioned  statute  is  sustained,  it 
would  follow  that  the  executor  wrongfully  included  tract  2  in 
his  inventory,  since  it  did  not  belong  to  the  decedent's  estate, 
but  to  the  Mabry  children,  to  the  exclusion  of  Emma,  who 
was  of  age,  and  of  all  creditors;  and  that  the  only  way  in 
which  the  probate  court  could  have  acquired  any  jurisdiction 
over  it  was  through  its  authority  over  the  estate  of  the  minors, 
which  was  not  invoked.  In  the  view  we  take  of  this  case. 
however,  we  do  not  find  it  necessary  to  decide  this  point, 
Suffice  it  to  say  that  the  respondent  meets  it  by  two  proposi- 
tions: 1.  That  found  by  the  court  below,  viz.,  that  these 
minors,  after  the  age  of  maturity,  elected  to  take  under  the 
provisions  of  the  will  of  their  father,  instead  of  as  his  heirs, 
and  ratified  the  executor's  sale  with  knowledge  of  the  facts;  2. 
That  the  minors,  having,  after  maturity,  received  their  several 
portions  of  the  proceeds  of  the  executor's  sale,  with  knowledge 
of  the  facts,  are  estopped  to  say  that  their  title  to  the  land  did 
not  pass  to  the  plaintiff  by  the  executor's  deed. 

We  do  not  agree  with  the  court  below,  that  this  was  a 
case  of  election.  The  language  of  the  will  is  not  set  out  in 
the  complaint,  and  taking  the  allegations  upon  the  demurrer 
most  strongly  against  the  pleader,  the  reasonable  construction 
would  be  that  the  testator,  mindful  of  the  provisions  of  the 
law,  that  upon  his  death  would  vest  the  right  to  patent  and 
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the  fee  of  the  land  in  his  children,  he  directed  the  title  to  the 
homestead  to  be  perfected  for  them,  and  that  his  land,  viz., 
tract  1,  be  sold  when  six  thousand  dollars  could  be  realized 
from  it.  This  is,  of  course,  upon  the  assumption  that  appel- 
lant's view  of  the  homestead  law  is  correct.  We  have  found 
no  clearer  statement  of  the  law  in  regard  to  elections  under  a 
will  than  that  in  Toney  v.  SpraginSy  80  Ala.  541,  where  it  is 
said:  "In  a  judicial  interpretation  of  the  will,  and  ascertain- 
ment of  the  real  intent,  the  court  will  act  on  the  presumption 
that  the  testator  intends  only  to  charge  what  belongs  to  him. 
When  the  testator  owns  a  partial  or  future  interest  in  the 
property  devised,  the  established  rule  is,  that  the  courts  will 
strongly  lean  in  favor  of  a  construction  which  shows  an  intent 
to  give  only  the  interest  of  which  he  has  the  power  of  disposi- 
tion, and  with  which  he  is  authorized  to  deal  by  virtue  of  his 
own  rights;  and  will  require  clear  and  unambiguous  expres- 
sion, expressly  or  by  clear  and  manifest  implication,  of  an 
intent  to  devise  the  entire  property.  To  compel  an  election, 
it  must  satisfactorily  appear  that  the  testator  attempted  to 

dispose  of  what  he  did  not  own If  the  expressions  of 

the  will  are  ambiguous  or  doubtful,  and  the  court  cannot 
determine  that  it  was  manifestly  the  intention  to  dispose  of 
property  not  the  testator's  own,  the  prima  facie  presumption 
will  prevail." 

Admitting,  therefore,  that  Walter  P.  Mabry  had  no  devis- 
able interest  in  his  homestead,  we  hold  that  the  rule  of  con- 
struction above  laid  down  would  not  have  required  his  minor 
children  to  make  any  election,  but  that  they  could  have  suc- 
cessfully claimed  this  land  as  their  own,  and  could  also  share 
in  the  estate  under  the  will. 

Upon  the  question  of  the  estoppel,  we  must,  for  the  purpose 
of  the  decision,  again  assume  the  law  concerning  the  home- 
stead to  be  with  the  appellants.  We  have,  then,  the  probate 
court  assuming  a  jurisdiction  not  warranted  by  law,  and  di- 
recting the  sale  of  property  belonging  to  the  Mabry  minor 
heirs,  the  executor  making  the  sale,  in  a  lump,  of  both  tracts, 
for  a  sum  larger  than  that  mentioned  in  the  will,  the  proceeds 
of  the  sale  going  into  the  general  funds  of  the  estate,  where  it 
WAS  subject  to  the  claims  of  creditors,  and  the  expenses  of 
administration,  and  the  guardian,  for  the  sake  of  greater  cer- 
tainty to  the  purchaser,  required  to  go  through  the  form  of  a 
sale,  the  result  of  which  was  nothing  to  the  estate  of  his  wards, 
except  as  it  was  thereafter  doled  out  to  him  by  the  executor. 
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We  also  have  the  purchaser  seeking  out  two  of  the  heirs,  who 
were  then  of  age,  Emma  and  James,  and  procuring  from  them 
quitclaim  deeds,  showing  some  fear  on  his  part  that  his  title 
was  not  altogether  safe.  And  over  against  these  matters,  all 
of  which  make  for  the  appellants,  we  have  only  the  fact  that 
the  other  four  minors,  two  of  whom  came  of  age  in  1884,  and 
two  in  1888,  as  they  passed  majority,  had  settlements  with  the 
executor,  received  from  him  a  proportional  share  of  the  estate, 
as  though  tract  2  had  been  governed  by  the  will,  and  made 
no  objection  to  the  proceedings  resulting  in  the  deeds  to 
Clancy,  nor  any  claim  that  tract  2  was  not  the  land  of  the 
plaintiflf.  In  short,  reduced  to  its  lowest  terms,  we  have  A 
assuming  to  sell  and  convey,  as  his  own,  the  land  of  B  to  C, 
for  a  consideration  not  alleged  to  be  suflBcient,  and  B,  after 
years  of  possession  and  improvement  by  C,  with  full  knowl- 
edge of  the  facts,  accepting  from  A  the  money  he  received 
from  C,  and  retaining  it.  All  the  rules  of  honorable  dealing 
between  man  and  man  require  that  he  who  takes  the  benefit 
of  a  thing  in  this  wise  shall  not  have  the  thing  again,  and  so 
the  courts  have  uniformly  held.  In  Smith  v.  Warden,  19  Pa. 
St.  424,  a  woman  whose  interest  in  certain  land  was  sold  by  a 
sheriflF,  she  not  being  bound  by  the  judgment  on  which  the 
sale  was  made,  received  her  share  of  the  purchase-money  from 
the  sheriff,  and  the  court  said  that  her  acceptance  of  the 
money  was  an  aflSrmation  that  her  title  had  passed  by  virtue 
of  the  sheriff's  sale,  which  she  could  not  afterwards  contro- 
vert. What  were  otherwise  void  guardians'  and  administra- 
tors' sales  have  been  frequently  held  to  pass  the  title  where 
the  parties  interested,  being  of  full  age  and  in  possession  of 
the  facts,  accepted  and  used  the  proceeds.  In  Davidson  v. 
Young,  38  111.  145,  the  court  held  that  but  for  the  fact  that 
the  proceeds  had  not  been  actually  received  by  the  defendant, 
she  would  have  been  estopped.  In  Walker  v.  Mulvean,  76  111. 
18,  the  estoppel  was  sustained  where  the  proceeds  had  been 
received  by  minors  after  coming  of  age.  So  in  Penn  v.  Heisey^ 
19  111.  295;  68  Am.  Dec.  597;  Pursley  v.  Hays,  17  Iowa,  310; 
and  Dejord  v.  Mercer,  24  Iowa,  118;  92  Am.  Dec.  460. 

Appellants  insist  that  in  this  case  the  Mabrys  took  the 
money  from  the  executor  as  they  found  it,  and  had  a  right 
to  receive  it  as  the  proceeds  of  tract  1  alone,  which  he  had  a 
right  to  sell  under  the  will  for  six  thousand  dollars;  that  the 
purchaser  being  bound  to  know  the  law,  he  bought  with  con- 
structive knowledge  of  all  imperfections  in  the  titles  assumed 
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to  be  conveyed  to  him,  and  must  be  taken  to  have  offered  and 
paid  the  six  thousand  and  fifty  dollars  for  tract  1,  without 
considering  tract  2,  which  he  knew  the  executor  could  not 
sell;  and  that  the  doctrine  of  estoppel  cannot  apply  where  the 
party  who  asserts  it  had  knowledge  of  all  the  facts.  But  to 
sustain  the  estoppel,  it  is  not  necessary  to  consider  the  acts  or 
the  knowledge  of  the  respondent's  grantor,  Clancy.  We  may 
assume  everything  as  against  him,  and  yet  it  does  not  appear 
that  he  did  not  suppose  he  was  buying  both  tracts.  He  had 
before  him  the  inventory,  the  appraisement,  the  petition  of  the 
executor  for  the  sale,  the  order  of  sale,  the  published  notice  of 
sale,  and  the  offer  at  public  auction,  each  and  all  including 
and  particularly  describing  tract  2- as  a  part  of  the  land  to  be 
sold;  his  bid  covered  both  tracts,  and  the  report  of  sale,  the 
confirmation,  and  the  deed  of  the  executor  embraced  both. 
How  can  we  say  that  he  paid  nothing  on  account  of  tract  2, 
and  that  the  Mabrys  received  nothing  for  that  tract  from  tha 
executor?  We  certainly  cannot  do  so  from  the  face  of  this 
amended  complaint,  the  allegations  of  which  are  admitted  to 
be  true.  Whether  for  consolation  or  blame,  the  appellants 
must  look  to  the  acts  of  the  Mabrys  in  keeping  silent  through 
many  years,  and  in  finally  accepting  the  money  of  Clancy. 
Had  they  in  their  time  repudiated  the  sale,  the  result  might 
have  been  different;  but  as  it  is,  they  have  confirmed  it,  and 
the  land  belongs  to  the  respondent.  Appellant  Lichty  stands 
in  no  better  position  than  his  grantors,  his  quitclaim  showing 
him  to  be  a  purchaser  with  full  notice:  May  v.  Le  Claire f  11 
Wall.  217. 

As  to  him,  the  decree  will  be  affirmed  with  costs,  excepting 
that  all  reference  to  tract  1  will  be  stricken  out;  as  to  the 
other  appellants,  it  will  be  reversed  with  costs,  and  the  com- 
plaint dismissed.  

Cloud  on  Titlk.  —  The  owner  of  real  property  may  proooN  the  aid  of  a 
court  of  equity  to  quiet  his  title  when  the  lien  or  encumbrance  which  consti- 
tutes the  cloud  thereon  is  one  which  is  regular  and  valid  upoa  its  face,  though 
in  fact  irregular  and  void  from  circumstances  which  mast  be  proved  by  ex- 
trinsic evidence:  Mui-phy  v.  Mayor  etc.  of  Wilmington,  6  Houst.  108;  22  Am. 
St.  Kcp.  346;  compare  Rigdon  v.  S/iirk,  127  IlL  411;  Welles  v.  R/iodes,  59 
Conn.  498.  Relief  may  be  granted  against  one  who  claims  to  have  a  mort- 
gage on  the  premises:  Withers  r.  Jacks,  79  CaL  297;  12  Am.  St.  Rep.  143| 
•nd  a  mortgage  by  a  grantee  of  a  husband  of  property  purchased  with  a  wife'e 
•eparate  funds,  and  deeded  to  her  during  coverture,  ia  a  cloud  upon  her  title^ 
which  equity  will  remove:  Rafnsdell  v.  Fuller,  28  Cal.  37;  87  Am.  Dec  103. 
AM.  ST.  Rip.,  Vox.  XXVIIL  -  S 
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Whbh  Petitioner  has  Lkgai.  Titlk  and  Adequate  Rbmedt  at  Law, 

respoadenta  being  ia  possessioa  withoat  right,  and  liable  to  ejectment  by 
petitioner,  there  is  no  appareat  cloud  which  needs  to  be  removed,  and  no 
ground  for  equitable  relief:  Munson  v.  Munson,  28  Conn.  682;  73  Am.  Deo. 
693;  compare  Teague  v.  Martin,  87  Ala.  500;  13  Am.  St.  Rep.  63;  Deer  Lakt 
Co.  V.  Michigan  etc  Co.,  83  Mich.  11;  Lundy  v.  Lundy,  131  lU.  138;  Clayton  r, 
Barr,  34  W.  Va.  290;  Browning  v.  Lavender,  104  N.  C.  69. 

An  Instrument  Void  upon  its  Face,  or  such  that  the  party  claiming 
under  it  must,  in  order  to  recover  npon  it,  necessarily  offer  evidence  that 
must  show  its  invalidity,  is  not  a  cloud  upon  his  title:  Sloan  ▼.  Sloan,  25  Fla. 
53;  ScoU  V.  Onderdonk,  14  N.  Y.  9;  67  Am.  Dec.  106.  The  mere  assertion  of 
a  claim,  whether  made  orally  or  in  writing,  does  constitute  a  cloud  upon  title: 
Welles  V.  Rhodes,  59  Conn.  498.  Nor  will  a  notice  from  a  grantor,  who  has 
conveyed  his  whole  interest,  that  the  conveyance  to  his  immediate  grantee 
was  on  a  trust  for  children,  the  trust  uot  being  declared  in  writing,  cloud  th* 
title  of  a  bona  Jide  purchaser  from  a  subsequeat  granteet  Moran  r.  Somea^ 
154  Mass.  200. 

Action  to  Quiet  Titlk  cannot  be  maintained  under  Illinois  and  Wash* 
ington  statutes,  unless  the  plaintifiF  is  in  possession,  or  the  land  is  anoo> 
cupied:  Wetherell  v,  Eberle,  123  IlL  668;  5  Am.  St.  Rep.  674;  SpUhill  v.  Jone$, 
3  Wash.  290;  nor  by  one  in  possession  who  has  no  legal  or  equitable  titlet 
Jackson  v.  La  Moure  Co.,  1  N.  D.  238.  But  possession  is  not  essential  where 
the  title  is  equitable:  Sloan  v.  Sloan,  25  Fla.  63. 

QuiTCLAiJi  Deed  Convbts  all  grantor's  interest  and  estate  in  the  land: 
Johnson  v.  Williams,  37  Kan.  179;  1  Am.  St.  Rep.  243. 

Quieting  Title.  —  See  further  as  to  such  actions,  note  to  Wagner  v.  Law^ 
post,  p.  56. 

The  Doctrine  or  Election  applies  as  well  against  the  heirs  of  the  testa* 
tor  as  against  other  persons;  and  where  one  has  elected  to  take  a  beneficial 
interest  under  a  will,  and  has  received  the  same,  he  cannot  afterwards  set 
up  a  claim  of  his  own:  Beall  v.  ScJdey,  2  QilL  181;  41  Am.  Dec.  415.  A 
devisee  must  not  delay  his  election  for  an  nnreasonable  time:  Vann  r. 
Ifeurnm,  110  N.  C.  122. 

Estoppel.  —  One  who  with  knowledge  accepts  the  proceeds  of  an  nnan* 
thorized  sale  of  his  property  is  estopped  to  dispute  the  validity  of  the  sale: 
Karns  v.  Olney,  80  CaL  90;  13  Am,  St.  Rep.  101;  Thompson  v.  Simpson,  128 
N.  Y.  270.  The  heirs  of  a  decedent  who  have  received  the  proceeds  of  an 
administrator's  sale  are  estopped  to  deny  the  validity  of  the  sale  even  though 
it  be  so  far  void  as  to  convey  no  title  in  law;  and  the  principle  applies  to 
minors  as  well  as  adults:  Woodstock  Iron  Co  v.  Fullenvoider,  87  Ala.  584;  13 
Am.  St.  Rep.  73. 

Whkre  the  Ancestor  is  thus  Estopped,  his  heirs  are  also  estopped: 
Roberts  v.  Lindley,  121  Ind.  57;  compare  Taylor  v.  Street,  82  Ga.  723.  But 
where  a  widow  conveys  in  fee-simple  land  in  which  she  has  only  a  life  estate, 
the  remaindermen,  her  children,  though  present  and  acquiescing  in  the  sale, 
are  not  estopped  from  claiming  the  lands  after  her  death,  where  it  does  not 
appear  that  the  purchaser  was  misled  by  their  conduct,  or  was  ignorant  of 
their  reversionary  interest,  nor  that  they  were  then  of  age  or  knew  of  their 
interest:  PaUy  v.  Goolsby,  51  Ark.  61. 
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Taooma   Hotel   Company  v.  Tacoma  Land  and 
Water  Company. 
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rale  of  a  corporation  holding  a  franchise  of  the  right  to  supply  a  city 
and  its  inhabitants  with  water,  which  provides  that  upon  the  non-pay- 
meut,  within  a  reasonable  time,  of  the  amount  due  by  a  party  for  water 
fnrnished  him,  the  corporation  may  deprive  him  of  the  further  use  of  its 
water  by  shutting  ofif  the  supply  until  payment  of  the  amount  due,  is 
reasonable  and  binding  as  against  a  party  furnished  with  water  under  a 
contract,  with  actual  notice  of  the  rule,  and  its  enforcement  will  not  be 
enjoined. 

Galusha  Parsons^  for  the  appellant. 

W.  Lair  Hill  and  Thad.  Huston,  for  the  respondent. 

Scott,  J.  The  appellant  is  the  owner  by  assignment  of  a 
grant  and  franchise  by  ordinance  of  the  city  of  Tacoma,  grant- 
ing to  John  W.  Sprague,  his  associates  and  assigns,  "the  right 
and  privilege  of  supplying  the  city  of  Tacoma,  and  the  inhab- 
itants thereof,  with  pure  and  fresh  water,  for  which  they  shall 
be  and  are  hereby  authorized  to  charge  the  consumers  thereof 
reasonable  rates."  The  appellant,  operating  under  said  grant, 
supplied  to  the  premises  of  respondent  water  for  and  during 
the  three  months  ending  October  1,  1890,  for  which  supply  it 
demanded  the  sum  of  $478.10,  which  the  respondent  refused  to 
pay.  The  appellant  added  a  penalty  to  said  sum,  increasing 
the  sum  to  $502,  and  again  demanded  payment,  and  upon  the. 
continued  refusal  of  the  respondent  to  pay,  appellant  threat- 
ened to  shut  off  and  stop  supplying  the  water  for  respondent's 
premises;  whereupon  respondent  brought  this  suit  to  enjoin 
the  appellant  from  so  doing. 

The  complaint  sets  forth  the  corporate  character  of  the  par- 
ties to  the  action,  the  plaintiflf's  ownership  of  the  premises  de- 
scribed; that  the  building  thereon  is  a  large  and  expensive 
hotel,  and  that  *'  the  use  of  the  water  furnished  by  the  defend- 
ant is  absolutely  necessary  to  the  use  and  occupancy  of  said 
hotel  for  the  purposes  for  which  it  was  constructed";  the  de- 
mand of  the  sum  of  $502  claimed;  an  allegation  that  said 
charge  is  unreasonable,  excessive,  and  unlawful;  an  allegation 
that  the  plaintiff  is,  and  at  all  times  was,  ready  and  willing  to 
pay  a  reasonable  sum;  and  alleging  the  purpose  of  the  defend- 
ant to  shut  off  the  water  and  deprive  plaintiff  of  its  use,  thereby 
causing  the  plaintiff  great  and  irreparable  injury,  etc.     The 
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answer  denies  that  the  charge  is  unreasonable,  excessive,  or 
unlawful;  denies  the  readiness  of  the  plaintiff  to  pay  a  reason- 
able sum;  admits  that  it  was  and  is  defendant's  purpose  to 
deprive  the  plaintiff  of  the  use  of  its  water  for  said  hotel  and 
premises  until  it  should  pay  the  reasonable  charges  of  defend- 
ant for  the  water  furnished  it  for  the  quarter  ending  on  the 
first  day  of  October,  1890;  denies  that  it  would  cause  the  plain- 
tiff great  and  irreparable  injury,  etc.;  and  contains  an  affirm- 
ative defense,  wherein  the  corporate  capacity  of  the  defendant 
is  set  forth;  also  its  ownership  of  the  water  franchise,  and  its 
rights  and  authority  thereunder.  It  also  contains  the  follow- 
ing allegations: — 

"  4.  That  for  the  transaction  of  the  business  for  which  it 
was  incorporated,  and  to  enable  it  to  furnish  water,  as  in  said 
ordinance  provided,  to  the  said  city  of  Tacoma  and  its  inhabi- 
tants, at  reasonable  rates,  it  adopted,  among  others,  a  rule  in 
the  words  following,  to  wit:  *  Sec.  19.  Water  rents  will  be  due 
and  payable  quarterly  on  the  first  days  of  January,  April, 
July,  and  October.  In  case  of  non-payment  of  rents  withia 
ten  days  after  they  are  due,  five  per  cent  additional  will  be 
added,  and  if  the  rents  are  not  paid  within  fifteen  days  after 
they  are  due,  the  water  will  be  shut  off  from  the  premises,  as 
provided  for  in  sections  20  and  21.' 

"5.  That  to  secure  compliance  with  said  rules,  without 
which  the  proper  management  of  the  business  of  said  com- 
pany would  have  been  wholly  impracticable,  it  adopted  a  fur- 
ther rule  as  follows:  *  Sec.  20.  On  failure  to  comply  with  the 
rules  and  regulations  established  as  a  condition  to  the  use  of 
water,  or  to  pay  the  water  rents  in  the  time  and  manner  here- 
inbefore provided,  the  water  may  be  shut  off  until  payment  is 
made  of  the  amount  due,  with  fifty  cents  in  addition  for  the 
expense  of  turning  the  water  off  and  on.* 

"  6.  That  said  rules  were  made  a  part  of  the  contract  with 
all  persons  applying  to  be  furnished  with  water  by  this  defend- 
ant. 

"7.  That  prior  to  the  sixth  dajr  of  May,  1890,  this  defend- 
ant established  the  following  rates  as  the  rates  to  be  paid  by 
persons  desiring  that  they  should  be  supplied  with  water  by 
meter,  to  wit:  — 

Meter  rates,  from  1,000  to  50,000  gallons  per  month,  per  1,000  gallons.  $0  25 
Meter  rates,  from  50,000  to  100.000  gallons  per  month,  per  1,000  gallons.  20 
Meter  rates,  all  over  100,000  gallons  per  month,  per  1,000  gallons. ....         15 

That  said  rates  were  reasonable,  and  far  below  the  rates  usu- 
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ally  charged  by  water  companies  in  the  United  States;  that 
the  said  rates  so  charged  were  well  known  to  the  directors  and 
managing  officers  of  this  plaintiff;  that  well  knowing  the 
rates  of  charges  of  this  defendant  for  water  furnished  by 
measurement  to  the  inhabitants  oi"  said  city,  plaintiff  applied 
in  writing  to  this  defendant  to  furnish  water  for  the  use  of  the 
said  hotel,  and  thereupon  agreed  to  comply  with  the  rules  and 
regulations  of  this  defendant  in  respect  thereto;  and  that  in 
default  thereof,  or  of  prompt  payment  at  the  rates  bo  estab- 
lished, or  of  a  failure  to  comply  with  the  said  rules  and  regu- 
lations, the  water  might  be  turned  off  from  the  premises  so 
supplied,  and  discontinued  until  the  bills  for  water  furnished 
previously  thereto  should  have  been  paid. 

"  8.  That  in  pursuance  of  said  request,  and  in  accordance 
with  its  rules  and  regulations,  defendant  furnished  water  for 
the  use  of  said  hotel  for  the  months  of  July,  August,  and  Sep- 
tember, 1890,  to  the  amount  of  four  million  seven  hundred  and 
eighty  thousand  five  hundred  gallons;  that  at  the  estab- 
lished rate  when  said  water  was  so  furnished,  to  wit,  at  the 
rate  of  fifteen  cents  for  one  thousand  gallons,  it  would  have 
amounted  to  the  sum  of  seven  hundred  and  seventeen  and 
12-100  dollars  ($717.12),  which  sum  would  have  been  a 
reasonable  and  just  charge  therefor. 

"9.  That,  nevertheless,  said  defendant  having,  after  the 
making  of  said  application,  reduced  its  charges  below  the  es- 
tablished rates  therefor,  as  they  then  existed,  to  consumer 
whose  consumption  should  exceed  two  hundred  thousand  gal- 
lons per  month,  to  wit,  to  the  sum  of  ten  cents  per  thousand 
gallons,  it  voluntarily,  and  without  having  agreed  so  to  do,  re- 
duced the  rate  of  charges  to  this  plaintiff  from  fifteen  cents  to 
ten  cents  per  thousand  gallons.  The  defendant  presented  to 
plaintiff  its  said  bill  for  four  hundred  and  seventy-eight  and 
10-100  dollars  ($478.10);  and  plaintiff,  having  wholly  neglect- 
ed and  refused,  for  fifteen  days  after  the  same  became  due,  to 
pay  for  the  water  so  consumed  by  it,  and  as  provided  by  the 
said  rules,  this  defendant,  in  accordance  with  its  rules  and 
regulations,  to  wit,  with  said  rule  19,  added  to  the  said  bill 
the  sum  of  five  per  cent  (5)  of  the  amount  thereof,  and  pre- 
sented to  this  plaintiff  a  bill  therefor,  to  wit,  for  the  sum  of  five 
hundred  and  two  dollars  ($502),  as  stated  in  said  complaint, 
which  sum  still  remains  wholly  unpaid. 

"  11.  And  this  defendant  further  says  that  it  has  at  all  times 
been,  and  is  now,  ready  and  willing  to  furnish  to  the  said 
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plaintiflF  all  the  water  that  it  may  require  or  demand  for  its 
use,  at  reasonable  rates,  and  below  the  rates  usually  charged 
by  water  companies  elsewhere  for  the  like  service,  to  wit:  If 
the  same  exceed  two  hundred  thousand  gallons  per  month,  at 
the  rate  of  ten  cents  per  thousand  gallons,  upon  condition  that 
the  plaintiff  pay  for  the  same  as  provided  by  the  established 
and  published  rules  of  this  defendant,  and  that  it  conform  to 
fluch  rules;  all  of  which  the  said  plaintifiF,  in  writing,  at  the 
time  of  its  application  to  be  supplied  with  water,  agreed  to  do  '* 

The  plaintiflf  demurred  to  the  answer,  on  the  ground  that  it 
did  not  state  facts  sufficient  to  constitute  a  defense.  The  court 
sustained  the  demurrer,  and  upon  the  refusal  of  the  defendant 
to  plead  further,  rendered  a  judgment  and  decree  for  the 
plaintifif. 

The  controversy  is  over  the  reasonableness  of  the  rules  and 
the  rate  charged,  and  as  to  whether  appellant  had  a  right  to 
stop  supplying  the  water  upon  the  refusal  of  respondent  to  pay 
the  sura  in  arrear.  It  is  contended  by  appellant  that  the  de- 
murrer admits  not  only  that  the  rules  were  reasonable,  but 
that  it  was  impracticable  for  appellant  to  carry  on  its  business 
without  the  rules  which  the  answer  alleges  it  had  adopted; 
«nd  that  the  defendant,  at  the  time  of  its  application,  knew 
what  the  rules  were,  and  agreed  to  be  bound  by  them;  and  that 
it  is  likewise  admitted  that  the  rate  charged  was  reasonable. 
The  respondent  claims  there  is  no  admission  that  it  agreed  to 
comply  with  the  rules  and  regulations  of  appellant;  and  quot- 
ing from  paragraph  7  aforesaid  of  the  answer,  says:  "  This  is 
really  the  only  attempt  at  an  affirmative  allegation  in  the 
answer,  and  is  very  ingeniously  pleaded.  Much  stress  is  laid 
upon  it  by  counsel  for  appellant.  It  is  argued  that  because 
respondent  made  an  application  in  writing  to  be  furnished 
with  water  on  its  premises,  that  it  *  thereupon,'  by  inference  or 
implication,  agreed  to  comply  with  the  rules  and  regulations 
of  appellant,  whatever  they  might  be,  reasonable  or  unreason- 
able, and  that  therefore  appellant  has  a  right  to  shut  the 
water  oflF  and  deprive  respondent  of  the  use  thereof,  regard- 
less of  consequences,  simply  to  enforce  the  payment  of  a  dis- 
puted claim  and  penalty.  This  pretended  right  respondent 
disputes,  and  the  demurrer  does  not  admit  it." 

It  contends  that  the  actual  issue  raised  by  the  pleadings  is, 
whether  the  appellant  has  a  legal  right  to  enforce,  or  attempt 
to  enforce,  the  payment  of  a  sum  claimed  by  it  to  be  due, 
which  includes  a  penalty  of  five  per  cent  for  non-payment  for 
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water  furnished  by  it  to  respondent,  by  shutting  oflF  the  water 
connections  with  respondent's  premises,  and  depriving  it  of  the 
use  of  water  furnished  by  appellant  under  its  franchise;  that 
said  franchise  confers  upon  appellant  valuable  rights  and  privi- 
leges, and  while  it  is  not  an  exclusive  grant  by  the  terms  of 
its  charter,  that  it  is  so  practically;  that  those  rights  and 
privileges  are  granted  by  the  public,  and  in  consideration 
therefor  it  owes  something  to  the  public,  viz.,  the  "  supplying 
the  city  of  Tacoma,  and  the  inhabitants  thereof,  with  pure  and 
fresh  water,  for  which  they  shall  be  and  are  hereby  authorized 
to  charge  the  consumers  thereof  reasonable  rates ";  that  no 
power  is  conferred  in  any  way  upon  appellants  to  arbitrarily 
establish  a  rate  or  charge  which  the  public  should  be  com- 
pelled to  accept  as  reasonable.  Nor  is  the  appellant  in  any 
way  given  any  power,  right,  or  privilege  to  proceed  to  the  en- 
forcement of  the  payment  of  any  sum  it  may  claim  to  be  due 
it  in  any  other  way  than  that  possessed  by  any  other  individ- 
ual or  corporation,  —  that  is,  through  the  courts,  under  the 
forms  of  law.  The  respondent  further  contends  that  the  rules, 
as  well  as  the  rate  charged,  are  unreasonable;  that  the  plead- 
ings disclose  a  dispute  between  the  parties  thereupon,  and 
that  the  respondent  has  a  right  to  have  these  matters  deter- 
mined by  the  courts  in  the  usual  way.  And  contends  further 
that  the  answer  of  appellant  is  bad  on  demurrer,  because  it 
admits  the  purpose  of  appellant  to  shut  ofif  and  deprive  the 
respondent  of  the  use  of  said  water  on  its  said  hotel  premises, 
which  use,  the  complaint  alleges,  is  absolutely  necessary  to 
enable  it  to  conduct  its  hotel  business. 

Some  of  the  matters  so  contended  for  by  respondent,  it 
seems  to  us,  are  not  involved  in  the  case  in  its  present  aspect. 
The  appellant  corporation  has  been  expressly  granted  the 
right  to  supply  the  city  of  Tacoma  and  its  inhabitants  with 
pure  and  fresh  water,  with  the  right  to  lay  pipes,  etc.,  in  th« 
public  streets  and  alleys,  for  the  purpose  of  carrying  the  same 
into  effect.  Its  business  is  such  as  is  usually  carried  on  by 
the  public,  or  associated  capital,  and  it  is  dependent  upon  the 
needs  of  the  people  in  its  immediate  vicinity  for  its  profit. 
Its  relations  to  the  people,  and  the  rights  and  privileges  it 
must,  from  the  very  nature  of  its  business,  necessarily  exer- 
cise, give  it  a  public  character,  and  to  some  extent  a  monop- 
oly, which,  it  is  true,  can  only  be  tolerated  upon  the  ground  of 
a  reciprocal  duty  to  meet  the  public  want.  Its  duty  is  to  sup- 
ply the  inhabitants  of  Tacoma,  within  the  extent  of  its  busi- 
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ness,  who  may  apply  to  it  therefor,  with  water  for  a  reasonable 
price,  and  upon  reasonable  conditions.  This  it  can  be  com- 
pelled to  do,  and  respondent  is  right  in  its  contention  that 
appellant  cannot  arbitrarily  establish  prices  which  must  h& 
paid,  and  conditions  which  must  be  submitted  to,  by  the  in- 
habitants of  that  city,  without  any  regard  as  to  whether  such 
prices  and  conditions  are  reasonable  or  necessary.  But  as  wo 
view  the  case,  this  question  is  not  now  before  us.  It  does  not 
appear  that  the  city  has  undertaken  in  any  way  to  fix  prices, 
or  lay  down  rules  to  govern  appellant's  business;  and  what- 
ever rights  the  city  may  have  in  this  respect  we  are  not  called 
upon  to  consider;  but  certainly,  in  the  absence  of  any  such 
attempt  upon  the  part  of  the  city,  appellant  has  a  right  to 
establish  prices  to  be  paid,  reasonable  in  amount,  and  to 
make  all  needful  rules  for  the  management  and  regulation  of 
its  business;  and  under  such  circumstances,  at  least  whenever 
a  contest  arises  over  them,  these  will  be  questions  for  the 
courts  to  determine.  But  the  answer  in  this  case  alleges  that 
the  rate  of  prices  established  is  a  reasonable  one;  and  under 
the  familiar  rule  of  pleading  that  a  demurrer  admits  every- 
thing which  is  well  pleaded,  this  fact,  under  the  present 
aspect  of  the  case,  is  settled.  So,  also,  is  the  fact  of  the  indebt- 
edness for  the  water  previously  furnished  likewise  admitted. 
We  wish  this  understood  as  limited  to  the  sum  first  demanded. 
The  power  of  the  water  company  to  impose  an  additional  sum 
by  way  of  penalty  in  case  of  non-payment  stands  upon  a  dif- 
erent  footing  from  that  of  the  power  to  establish  the  price  in 
the  first  instance,  not  being  dependent  upon  any  facts  as  to 
the  costs  and  expenses  of  supplying  the  water  and  carrying 
on  its  business,  and  a  reasonable  profit  thereon.  As  to 
whether  the  penalty  could  be  sustained  might  be  regarded  as 
a  question  of  law  for  us  to  determine  as  to  its  being  authorized,. 
or  a  reasonable  charge,  did  we  find  it  necessary  for  us  to  pass 
upon  it  in  the  disposition  of  the  case,  unless  it  should  be  sus- 
tained upon  the  ground  that  it  was  a  part  of  the  original 
price,  which  the  respondent  contracted  and  agreed  to  pay  in 
case  of  the  contingency  arising.  But  in  any  event,  it  stands 
admitted  that  the  rate  fixed  is  reasonable,  that  the  respondent 
used  the  water  for  a  time  specified,  and  that  it  is  indebted  to 
the  appellant  therefor  in  the  sum  first  demanded,  and  there 
is  no  claim  that  it  has  ever  tendered  any  sum.  The  allega- 
tion in  the  complaint  of  a  readiness  and  willingness  to  pay 
does  not  amount  to  this,  even  if  it  could  be  considered. 
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Now,  then,  could  the  water  company  refuse  to  supply  the  hotel 
company  with  water  any  longer  unless  it  would  pay  the  sum 
already  due  ?  Whether  the  contract  between  the  parties  was 
for  a  specified  time  not  yet  expired,  or  was  a  continuing  one, 
18  not  apparent,  and  it  does  not  matter,  for  it  is  admitted  that 
the  sum  stated  was  due  under  the  contract,  whatever  it  was. 
There  was  no  new  application  for  water  subsequent  to  the  one 
under  which  the  water  up  to  October  1,  1890,  had  been  fur- 
nished, and  we  are  of  the  opinion  that  the  water  company  had 
the  right  to  require  the  payment  of  the  sum  so  due  as  a  condi- 
tion precedent  to  its  continuing  to  supply  the  hotel  company 
with  water  under  the  general  rule  it  had  previously  estab- 
lished, and  it  is  not  necessary  to  discuss  the  question  whether 
the  reasonableness  or  necessity  of  this  rule  is  admitted  by  the 
pleadings,  for  we  find  as  a  matter  of  law  that  it  is  reasonable. 
Nor  are  we  required  to  find  whether  it  stands  admitted  by  the 
pleadings  that  the  hotel  company  contracted  in  writing  in  its 
application  for  water  to  be  bound  by  the  water  company's 
rules,  for  it  was  bound  in  any  event  by  the  reasonable  rules  of 
the  water  company  of  which  it  had  actual  notice.  And  it  did 
have  notice  of  this  rule,  at  least  when  payment  was  demanded; 
and  it  is  not  claimed  that  the  hotel  company  made  any  at- 
tempt to  comply  therewith,  nor  that  it  was  not  given  a  rea- 
sonable time  therefor.  We  do  not  decide  that  the  water 
company  could  not  refuse  to  furnish  water  until  the  sum  due 
had  been  paid,  whatever  the  facts  may  have  been  as  to  the 
contract,  or  in  case  of  a  new  application,  unless,  perchance,  the 
contract  provided  otherwise,  or  a  new  contract  should  be  en- 
tered into  ignoring  the  sum  due. 

In  Williams  v.  Mutual  Oas  Co.,  52  Mich.  499,  50  Am.  Rep. 
266,  it  is  held  that  the  gas  company  had  the  right  to  demand 
a  deposit  of  money  in  advance,  by  way  of  security,  before  it 
could  be  compelled  to  furnish  gas.  In  that  case  the  applicant 
had  been  using  about  sixty  dollars'  worth  of  gas  per  week,  and 
its  requirements  were  increasing,  and  the  court  sustained  a 
demand  for  a  deposit  of  one  hundred  dollars.  Seventy-five 
dollars  had  been  tendered  therefor.  In  Shepard  v.  Milwaukee 
Oas  lAght  Co.,  6  Wis.  539,  70  Am.  Dec.  479,  the  court  says: 
•*  The  third  rule  of  the  company,  allowing  the  company  to  de- 
mand security  for  the  gas  consumed,  or  a  deposit  of  money  to 
secure  payment  thereof,  appears  to  be  just  and  necessary  to 
guard  against  loss.     As  the  delivery  of  the  gas  is  necessarily 
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its  consumption,  and  as  the  amount  delivered  is  ascertained 
by  the  amount  consumed,  it  would  seem  to  be  just  and  right 
that  the  company  should  not  be  compelled  to  furnish  it,  with- 
out reasonable  security  for  payment,  in  convenient  amounts 
and  at  proper  periods." 

In  People  v.  Manhattan  Oas  Light  Co.,  45  Barb.  136,  it  is 
held  that  the  company  may  shut  off  the  supply  of  gas  until  it 
has  been  paid  the  amount  due  for  gas  previously  furnished. 
And  these  authorities  apply  as  well  to  a  water  company  as  to 
a  gas  company,  although  water  is  a  necessary  of  life.  So  far 
as  its  use  is  required  as  a  necessity  of  life,  if  a  case  could  pos- 
sibly arise  where  an  applicant  could  not  get  water  otherwise 
there,  or  go  elsewhere  to  get  it,  it  would  be  the  duty  of  the 
public  authorities  to  furnish  it  to  him  at  the  public  expense. 
In  Girard  Life  Ins.  Co,  v.  Philadelphia,  88  Pa.  St.  394,  it  is 
said  that  the  supplying  of  water  and  gas  is  not  a  municipal 
duty.  "Hence,  when  the  city  undertakes  to  do  so,  it  acts  not 
by  virtue  of  any  rights  of  sovereignty,  but  exercises  merely  the 
functions  of  a  private  corporation:  Western  S.  F,  Society  v. 
Philadelphia,  31  Pa.  St.  175;  72  Am.  Dec.  730;  Wheeler  v. 
Philadelphia,  77  Pa.  St.  338.  The  introduction  of  water  by 
the  city  into  private  houses  is  not  on  the  footing  of  a  contract, 
but  of  a  license  which  is  paid  for:  Smith  v.  Philadelphia,  81 
Pa.  St.  38;  22  Am.  Rep.  731.  It  may  very  well  be  that  when 
a  license  has  been  given  by  the  city  to  the  owner  of  a  house  to 
use  the  water,  such  license  may  not  be  withdrawn  arbitrarily, 
or  from  mere  caprice.  But  it  is  equally  clear  that  the  city 
may  adopt  such  rules  in  regard  to  the  use  of  the  water  and 
the  payment  therefor  as  the  municipal  authorities  shall  deem 
expedient" 

And  it  was  held  in  that  case,  where  the  ownership  of  the 
premises  had  changed,  and  where  payment  for  the  water  fur- 
nished for  one  year  immediately  preceding  the  purchase  had 
been  tendered  by  the  new  owner,  it  being  conceded  that  this 
was  a  proper  charge  under  the  city  ordinance,  that  the  city 
could  not  be  compelled  to  furnish  water  for  the  premises  afore- 
said, unless  the  applicant  would  pay  the  sum  in  arrears  for 
water  furnished  during  three  years  preceding  the  change  of 
ownership,  with  certain  penalties  thereunto  added,  although 
the  city  had  neglected  to  take  any  steps  according  to  the  terms 
of  the  ordinance  to  collect  the  sums  so  due  for  the  previous 
years.    As  to  the  authority  of  such  companies  to  establish 
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reasonable  rules,  see  1  Morawetz  on  Corporations,  sec.  501;  1 
Waterman  on  Law  of  Corporations,  sec.  77. 

The  condition  imposed,  that  the  company  might  refuse  to 
furnish  water  to  an  applicant  refusing  to  pay  for  it  a  sum  due 
for  water  furnished  thereunder,  is,  in  one  sense,  a  security  for 
the  payment  thereof.  Instead  of  forming  an  estimate  of  the 
water  that  would  likely  be  used,  and  requiring  a  deposit  in 
advance  of  a  suflBcient  sum  of  money  to  cover  the  same,  or 
recfuiring  other  security  for  the  payment  thereof,  the  water 
company  provides  that  at  stated  periods  payments  shall  be 
made,  in  order  that  a  large  sum  may  not  accumulate,  it  being 
willing  to  take  its  chances  for  a  stated  time  without  other 
security;  surely  this  is  more  lenient  than  either  to  demand  a 
bond  or  other  security,  or  a  deposit  of  a  sum  of  money  in  ad- 
vance large  enough  to  be  reasonably  certain  of  covering  the 
Bum  that  should  become  due. 

Under  the  view  we  have  taken  of  the  state  of  the  case,  the 
authorities  cited  by  respondent  going  to  cases  where  an  issue 
has  been  raised  over  the  amount  due  are  not  applicable.  Of 
course  the  respondent  has  the  right  to  contest  the  fact  of  the 
indebtedness,  and  of  the  reasonableness  of  the  rate,  unless  it 
has  agreed  to  pay  according  to  such  rate,  and  even  in  that 
case,  should  it  appear  that  it  was  compelled  to  make  such  an 
agreement  in  order  to  obtain  the  immediate  necessary  use  of 
the  water. 

Appellant  makes  the  point  that  the  demurrer  to  the  answer 
could  not  be  sustained  in  any  event,  whatever  the  court  might 
hold  upon  the  other  questions,  because  the  demurrer  goes  to 
the  whole  answer,  and  as  the  first  part  of  it  only  denies,  and 
tenders  an  issue  upon  the  allegations  of  the  complaint,  it  is 
unquestionably  good;  consequently  the  demurrer  should  only 
have  been  directed  to  the  new  matter;  otherwise  the  answer 
raising  an  issue  as  to  the  allegations  contained  in  the  com- 
plaint, the  demurrer  must  be  overruled.  While  we  think  this 
point  is  well  taken,  we  have  considered  the  real  merits  in  the 
other  questions  raised  as  they  appeared  to  us. 

Reversed  and  remanded. 


Thb  Dctixs,  RinRTS,  aitd  Liabilities  of  companies  ohart«red  to  supply 
wat«r  to  cities  are  analogous  to  the  duties,  rights,  and  liabilities  of  oompanias 
ehartered  to  famish  gas;  and  for  a  discussion  of  the  latter,  see  Shepard  r. 
Milioaukee  Ocu  Light  Co.,  6  Wis.  539;  70  Am.  Dec.  479,  and  noU  485-489; 
WiUianu  r.  Mutual  Gas  Co.,  52  Mich.  499;  50  Am.  Rep.  266. 
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Municipal  Cobporations  —  CarriNo  on  Water  Supply.  —  Where  » 
municipality  undertakes  to  supply  water  at  certain  rates,  and  receives  pay- 
ment for  a  year's  supply  in  advance,  it  cannot  shut  off  the  water  for  the  rea- 
son that  the  householder's  predecessor  did  not  pay  for  the  supply  of  the  year 
next  preceding:  Merrimack  River  Sao.  Bank  ▼.  Lotoell,  152  Mass.  556. 


MoKaY   V,    EUSSELL. 

[3  Washihotom,  878.] 
Fraitd  —  EvTDENCB  OF,  IN  Other  TRANSACTIONS.  —  In  an  action  to  recover 
money  paid  under  a  contract  for  the  sale  of  land  alleged  to  have  beea 
procured  by  false  and  fraudulent  representations,  evidence  of  similar 
representations  made  to  a  third  party  in  a  similar  bat  distinct  transac- 
tion is  inadmissible. 

Jacobs,  Jenner,  Legg,  and  Jacobs,  for  the  appellants. 

KUgen,  Kelleher,  and  Emory,  for  the  respondent. 

Dunbar,  J.  Respondent  contracted  with  appellants  to  buy 
a  certain  number  of  town  lots  in  the  town  of  Ballard,  in  King 
County,  Washington,  making  a  payment  of  $860;  the  balance, 
$140,  was  to  have  been  paid  in  a  few  days.  It  seems  that  the 
contract  was  made  and  the  money  paid  by  respondent  without 
first  looking  at  the  lots,  he  alleging  that  he  relied  exclusively 
upon  the  integrity  of  the  appellants,  and  bought  entirely  upon 
the  strength  of  the  representations  made  by  them.  It  is  claimed 
and  alleged  by  the  respondent  that  when  he  came  to  see  th& 
lots  which  he  had  bought,  they  were  only  half  the  size  appel- 
lants had  represented  them  to  be,  and  that  they  were  not  in 
the  same  or  as  favorable  a  locality  as  appellants  had  repre- 
sented them  to  be;  that  the  representations  made  by  the  ap- 
pellants were  falsely  and  fraudulently  made;  that  they  were 
untrue  in  every  respect,  and  that  they  were  made  with  the 
knowledge  that  they  were  untrue,  and  with  the  intention  of 
inducing  respondent  to  act  thereon  to  his  damage;  that 
within  a  reasonable  time  after  the  discovery  of  the  alleged 
fraud,  respondent  indicated  to  appellants  that  it  was  his  inten- 
tion to  proceed  no  further  with  the  contract;  he  refused  to  pay 
the  balance  due  on  the  contract,  and  rescinded  the  same,  and 
demanded  the  return  of  the  money  paid,  to  wit,  $860;  and  upon 
the  refusal  of  the  appellants  to  pay  him  back  the  same,  he 
brought  his  action  for  the  sum  of  $860,  with  interest  thereon 
from  the  date  of  payment.  Appellants  admitted  the  contract 
of  sale,  but  denied  all  the  allegations  of  misrepresentation  or 
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fraud.  There  were  some  affirmative  allegations  in  the  answer, 
but  their  discussion  is  not  necessary  to  a  determination  of  this 
case. 

During  the  trial,  the  court  permitted  one  Steers  to  testify 
that  he  had  purchased  town  lots  of  defendants  in  the  same 
town  a  few  weeks  prior  to  the  purchase  by  plaintiff,  in  which 
purchase  Steers  claimed  to  have  been  defrauded  in  much 
the  same  way  that  respondent  claims  to  have  been  defrauded. 
This  testimony  was  admitted  over  the  objections  of  appellants- 
and  is  the  first  ground  of  error  alleged  here.  We  think  there 
can  be  no  doubt  that  the  admission  of  this  testimony  was  er- 
ror; and  while  there  seems  to  be  some  little  conflict  of  author- 
ity on  this  subject,  when  the  particular  facta  of  the  cases  are 
considered,  it  will  be  found  that  the  conflict  is  more  seeming 
than  real;  and  we  think  no  case  has  gone  so  far  as  this  court 
would  have  to  go  to  hold  this  testimony  admissible.  Of  course 
the  affirmative  rule  is,  that  collateral  facts  are  inadmissible. 
Some  courts  have  talked  about  exceptions  to  this  rule,  and 
many  controversies  have  arisen  as  to  whether  this  or  that  par- 
ticular state  of  facts  fell  under  the  exception.  Mr.  Greenleaf, 
in  his  work  on  evidence  (vol.  1,  sec.  53),  in  speaking  of  this 
rule,  seems  to  clearly  indicate  the  character  of  collateral  evi- 
dence which  is  admissible.  Says  the  author:  "In  some  cases, 
however,  evidence  has  been  received  of  facts  which  happened 
before  or  after  the  principal  transaction,  and  which  had  no 
direct  or  apparent  connection  with  it;  and  therefore  their  ad- 
mission might  seem,  at  first  view,  to  constitute  an  exception  to 
this  rule.  But  those  will  be  found  to  have  been  cases  in  which 
the  knowledge  or  intent  of  the  party  was  a  material  fact,  on 
which  the  evidence,  apparently  collateral  and  foreign  to  the 
main  subject,  had  a  direct  bearing,  and  was  therefore  admit- 
ted." 

And  this  has  been  the  uniform  test  in  all  well-considered 
cases.  Where,  in  a  criminal  action,  the  question  to  be  deter- 
mined was  whether  an  act  was  accidental  or  intentional,  evi- 
dence is  admissible  to  show  that  other  acts  of  the  same  char- 
acter have  been  intentionally  done  by  the  defendant.  Thus 
it  has  been  held  that  where  a  prisoner  was  charged  with  the 
murder  of  her  child  by  poisoning,  and  her  defense  was  that 
the  death  resulted  from  the  accidental  taking  of  such  poison, 
evidence  was  admissible  to  prove  that  two  other  children  of 
the  prisoner  and  a  lodger  in  her  house  had  died  from  the  same 
poison:  Rex  v.  Colton,  13  Cox  C.  C.  400.     So  where  the  guilty 
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knowledge  of  the  defendant  is  a  question  in  issue,  it  has  been 
uniformly  held  that  evidence  is  admissible  of  similar  acts  of 
the  prisoner  at  different  times,  if  such  acts  tend  to  prove  the 
existence  of  such  guilty  knowledge.  Thus,  where  a  persoa 
was  indicted  for  passing  counterfeit  money,  testimony  showing 
that  he  had  passed  counterfeit  money  to  other  persons  would 
be  admissible  to  prove  his  guilty  knowledge.  And  yet  this 
characterof  testimony  should  always  be  admitted  by  the  court 
with  great  caution  and  care,  and  the  court  should  instruct  the 
jury  for  what  particular  purpose  it  is  admitted;  otherwise  tho 
jury  is  liable  to  lose  sight  of  the  true  purpose  of  the  testimony, 
and  the  result  will  be  to  prejudice  them  against  the  defendant, 
and  to  adjudge  him  guilty,  not  on  the  testimony  tending  to 
prove  the  crime  charged,  but  of  a  charge  of  some  other  crime 
which  he  has  had  no  opportunity  of  defending  himself  against. 
And  the  same  caution  should  be  observed  in  the  trial  of  a  civil 
action,  lest  the  minds  of  the  jury,  by  the  introduction  of  a  mul- 
tiplicity of  collateral  issues,  be  led  away  from  the  main  points 
in  issue,  and  the  proof  directed  to  other  points  in  an  investiga- 
tion of  the  merits  or  demerits  of  the  parties  in  some  other 
transaction,  which  is  not  before  them  for  investigation. 

We  do  not  think  the  authorities  cited  by  respondent  sustain 
his  contention.  Jordan  v.  Osgood,  109  Mass.  457,  12  Am.  Rep. 
731,  which  is  the  leading  case  in  Massachusetts,  seems,  both 
in  its  utterances  and  in  its  decision,  to  be  squarely  on  the  other 
side.  There  the  plaintiff  alleged  that  the  defendant  had  ob- 
tained a  bill  of  goods  by  false  representations  as  to  his  sol- 
vency, and  with  the  intention  not  to  pay  for  them;  and  at  the 
trial  the  plaintiff,  over  the  objection  of  the  defendant,  offered 
testimony  tending  to  show  that  the  defendant  had  obtained 
goods  from  other  parties  about  the  same  time,  under  the  same 
representations  that  he  had  made  to  plaintiff.  That  was  a 
stronger  case,  so  far  as  indicating  any  general  scheme  was 
concerned,  than  the  case  at  bar;  but  the  supreme  court,  after 
an  extensive  review  of  the  authorities,  decided  that  the  ad- 
mission of  such  testimony  was  prejudicial  error.  And  the 
court  says:  "We  think  it  is  clear  that  upon  the  issue  whether 
the  defendant  made  the  alleged  representations  to  the  plain- 
tiffs, the  evidence  admitted  was  incompetent;  the  fact  that  a 
defendant  has  committed  a  similar  but  distinct  crime  or  fraud 
is  not  competent  to  prove  that  he  committed  the  particular 

crime  or  fraud  with  which  he  is  charged The  cases  are 

numerous  in  which  this  subject  has  been  discussed.    We  think 
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the  true  rule  to  be  deduced  from  them  is,  that  another  act  of 
fraud  is  admissible  to  prove  the  fraud  charged  only  where 
there  is  evidence  that  the  two  are  parts  of  one  scheme  or  plan 
of 'fraud  committed  in  pursuance  of  a  common  purpose." 

In  Wiggin  v.  Day,  9  Gray,  97,  the  evidence  oflfered  was,  that 
the  defendant,  at  the  time  he  purchased  the  wagons  of  plain- 
tiff, was  insolvent,  and  at  about  the  time  of  the  purchase  he 
purchased  a  large  amount  of  personal  property  of  third  parties, 
and  got  them  into  his  hands  by  fraud,  and  then  secreted  them 
in  numerous  places.  The  court  sustained  this  testimony;  but 
the  secreting  of  the  goods,  under  the  circumstances  of  that 
case,  showed  that  the  acts  charged  were  so  connected  as  to 
make  it  apparent  that  the  defendant  had  a  common  purpose 
in  all  of  the  purchases,  and  that  he  had  formed  a  general 
scheme  to  cheat  This  was  a  Massachusetts  case,  decided 
prior  to  Jordan  v.  Osgood,  109  Mass.  457,  12  Am.  Rep.  731, 
and  was  noticed  and  distinguished  by  the  opinion  in  that  case. 
Castle  v.  Bullard,  23  How.  172,  is  a  case  where  a  firm  of  auc- 
tioneers or  commission  merchants  had  obtained  control  of  the 
goods  of  the  plaintiff,  and  sold  them  to  an  irresponsible  pur- 
chaser. It  is  alleged  in  the  complaint  that  the  firm  of  auction- 
eers had  conspired  with  the  purchaser  to  cheat  and  defraud 
the  plaintiff.  It  appeared  in  the  testimony  that  the  defend- 
ants had  represented  to  plaintiff  that  the  purchaser  was  sol- 
vent, while  in  fact  he  was  insolvent.  Evidence  was  also 
introduced  tending  to  show  that  two  or  more  of  the  defendants 
had  represented  to  other  persons  about  the  same  time  that  the 
purchaser  of  the  goods  in  question  was  in  good  standing,  and 
that  they  had  likewise  assisted  him  in  obtaining  credit  with 
other  dealers  in  merchandise.  This  testimony  was  sustained 
by  the  supreme  court  of  the  United  States,  and  while  some  of 
the  general  statments  made  by  the  court  seem  to  bear  out  re- 
spondent's contention,  yet  when  we  consider  the  circumstances 
of  the  case,  and  what  was  actually  decided,  it  will  not  bear 
such  a  construction.  The  testimony  offered  tended  to  show  a 
oonspiracy,  and  a  well-concerted  scheme  between  defendants 
and  the  purchaser  to  cheat  and  defraud  the  merchants  of  the 
country,  and  under  all  the  authorities  such  a  general  scheme 
could  be  shown  to  prove  the  intention  of  the  defendants  in  the 
transaction  in  question.  Batler  v.  Watkins,  13  Wall.  456,  was 
a  case  where  the  defendants  had  contracted  to  manufacture 
and  sell  the  *' Butler  cotton  tie,"  an  invention  on  which  Butler 
bad  procured  a  patent,  agreeing  to  give  Butler  a  share  of  the 
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proceeds  of  sale.  The  contract  was  never  carried  out  by  the 
defendant,  and  Butler  sued  Watkins  and  the  "Patent  Nut 
and  Bolt  Company,"  of  which  Watkins  was  the  agent.  It 
seems  that  the  defendants  were  largely  interested  in  the  s^le 
of  the  "  Beard "  and  other  cotton  ties,  and  plaintifif  alleged 
that  the  doings  of  Watkins  &  Co.  were  deceitful  and  in  bad 
faith  from  beginning  to  end;  that  they  entered  into  the  nego- 
tiations with  the  purpose  of  imposing  upon  him,  and  keeping 
his  tie  out  of  the  market  for  that  season,  and  by  that  means 
rendering  more  certain  the  sale  of  the  Beard  and  other  ties 
which  Watkins  &  Co.  already  had  control  of,  and  that  by  rea- 
son of  such  arrangement  his  tie  was  kept  out  of  the  market 
during  the  year  1868,  and  a  larger  quantity  of  the  Beard  and 
other  ties  were  thereby  sold,  to  the  benefit  of  defendants. 
Evidence  to  substantiate  the  complaint  being  before  the  jury, 
the  plaintiff  oflFered  in  evidence  certain  letters  written  by  the 
defendants  to  Charles  Wailey  (who,  it  was  said,  had  also  in- 
vented a  cotton  tie),  in  the  spring  and  summer  of  1868,  wherein 
the  defendants  led  the  said  Wailey  to  believe  that  a  contract 
between  himself  and  Watkins,  managing  director  of  the  com- 
pany, had  been  recognized  by  them,  and  would  be  by  them 
carried  out;  and  letters  were  ofiered,  in  connection  with  the 
testimony  of  Wailey,  for  the  purpose  of  showing  the  fraudulent 
and  deceitful  conduct  of  defendants  in  keeping  Wailey 's  tie 
out  of  the  market  in  the  year  1868,  in  order  to  advance  their 
own  interests  by  the  sale  of  the  Beard  tie,  with  the  object  of 
showing  to  the  jury  the  systematic  manner  and  course  of  the 
defendants  in  fraudulently  preventing  the  sale  of  other  cotton 
ties.  This  testimony  was  rejected  by  the  trial  court,  and  the 
supreme  court  of  the  United  States  held  that  it  was  admissible. 
But  the  facts  laid  down  in  that  case  bring  it  a'  5o  within  the 
rule  laid  in  Jordan  v.  Osgood,  109  Mass.  457;  12  Am.  Rep. 
731.  And  so  with  all  the  cases  cited  by  appellants.  But  in 
the  case  at  bar,  the  transaction  sought  to  be  proven  was  a  dis- 
tinct and  independent  transaction,  having  no  bearing  on  the 
case  at  issue;  all  that  it  could  prove  to  the  jury,  if  they  believed 
it,  was,  that  the  defendants  were  tricky  men,  and  that  they 
had  cheated  some  one  else  in  some  other  land  transaction, 
which  was  in  no  way  connected  with  the  land  involved  in  this 
case  or  with  the  party  plaintiff.  The  mere  fact  that  a  man 
has  cheated  his  neighbor  in  some  transaction  does  not  justify 
the  inference  that  he  has  formed  a  general  scheme  to  cheat 
other  men;  the  establishing  of  the  fact  that  a  man  has  lied 
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will  not  justify  the  inference  that  he  has  formed  a  general 
Bcheme  to  lie  in  every  business  transaction  which  he  has.  If 
such  testimony  were  admitted,  verdicts  could  be  rendered 
more  with  reference  to  the  reputation  of  the  litigants  than  to 
the  merits  of  the  particular  case. 

In  Edwards  v.  Warner,  35  Conn.  517,  it  is  held  that  evidence 
that  defendant  has  been  guilty  of  other  like  frauds  is  never 
admissible  for  the  purpose  of  showing  his  bad  character,  and 
the  greater  probability  on  that  account  of  his  having  com- 
mitted the  particular  fraud  charged.  In  Commonwealth  v. 
Damon,  136  Mass.  441,  the  court  lays  down  the  rule,  that  in 
cases  in  which  fraud  is  involved,  it  has  been  settled  that  evi- 
dence of  fraudulent  transactions  with  other  persons  will  not 
be  admitted  upon  the  question  of  intent,  unless  there  appears 
to  be  some  connection  between  the  fraud  alleged  and  the  other 
transactions  from  which  the  jury  can  find  a  purpose  common 
to  all.  To  the  same  effect  is  Stockwell  v.  Silloway,  113  Mass. 
884;  Haskina  v.  Warren,  115  Mass.  514;  Norton  v.  Weiner,  124 
Mass.  92;  Commonwealth  v.  Jackson,  132  Mass.  16. 

We  think  the  admission  of  the  testimony  complained  of  was 
error  which  was  prejudicial  to  the  rights  of  defendants,  and 
that  they  should  have  a  new  trial.  The  other  errors  alleged 
seem  to  us  to  be  without  merit,  and  they  are  overruled. 

For  the  errors  alleged  in  the  first  assignment,  the  judgment 
ia  reversed  and  the  cause  remanded. 


EviDKNCT —  Fbaud.  — When  a  parchasa  la  claimed  to  have  been  frauda. 
leut,  endenoa  of  distinct  franduleat  purchasea  made  at  or  about  the  same 
time  aa  the  purchase  in  question  is  admissible:  Cary  y.  Hotaling,  1  Hill,  311; 
37  Am.  Deo.  323,  and  note;  Ptrkiru  y.  Prout,  47  N.  H.  387;  93  Am.  Dec 
449;  Eastman  v.  Premo,  49  Vt  355;  24  Am.  Rep.  142.  But  such  other  trans* 
actions  must  be  so  near  to  the  one  in  soit  in  question  of  time,  and  so  similar 
thereto,  that  the  same  fraudulent  motive  may  reasonably  be  imputed  to  alli 
Ball  T.  Najflor,  18  N.  Y.  688;  74  Am.  Dea  269,  and  not*. 
▲k.  8t.  Bbp>  Vol  XXVIIL— « 
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EoBiNSox  V.  Marino. 

[3  Washington,  431.] 

ApPEAt.  —  Objection  to  Compktenct  of  WrrNEss  as  an  Expert  not  made 
in  the  lower  court  will  not  be  noticed  on  appeal. 

AiriMALS  —  ViciotTS  DoQ  —  Expert  Evidence  as  to  Cause  of  Wounds.  — 
In  an  action  to  recover  for  injury  from  the  bite  of  a  vicious  dog,  the 
opinion  of  a  practicing  physician  and  surgeon,  as  to  what  was  the  prob- 
able cause  of  the  wounds  inflicted  on  the  complaining  party,  is  admissible. 

Animals  —  Vicious  Doo  —  Evidence.  —  In  an  action  to  recover  for  injury 
from  the  bite,  of  a  vicious  dog,  evidence  that  on  a  prior  occasion  the  same 
dog  had  bitten,  or  attempted  to  bite,  a  third  person,  is  admissible  to  show 
the  viciousness  of  the  dog. 

Animals — Vicious  Dog  —  Sufficienct  of  Evidence. — In  an  action  to 
recover  for  injury  from  the  bite  of  a  dog  alleged  to  be  vicious,  evidence 
that  the  dog  had  always  been  kept  chained;  that  he  would  bark  and 
jump  at  persons  going  near  him  when  chained,  and  endeavor  to  get 
loose;  that  when  at  large  he  had  run  after  a  woman  and  seized  her  dress; 
that  his  owner  had  stated  that  he  feared  that  the  dog  would  get  loose 
and  bite  a  child;  and  that  when  at  large  he  had  inflicted  the  injury  com- 
plained of,  — is  sufficient  to  establish  the  viciousness  of  the  dog,  his  own- 
er's knowledge  thereof,  and  his  negligence  in  allowing  him  to  be  at  large. 

Animals — Vicious  Doa  — Notice  to  and  Liability  of  Owner. — Actual 
or  implied  notice  to  the  owner  of  a  dog  that  its  disposition  is  such  that 
it  would  be  likely  to  bite  persons  if  allowed  to  run  at  large,  and  commit 
an  injury  similar  to  the  one  complained  of,  is  sufficient  to  make  the 
owner  liable  in  damages,  without  proof  that  the  dog  had  previously  bitten 
any  person;  and  the  fact  that  it  broke  loose,  or  was  untied  by  some  other 
person,  and  without  the  owner's  knowledge  or  consent,  will  not,  of  itself, 
exempt  him  from  liability  for  injury  inflicted  by  the  dog  while  so  at  large. 

Animals — Viciops  Dog  —  Physical  Pain  and  Mental  Anguish  as  Ele- 
ments of  Damage.  —  A  person  injured  by  a  dog  known  by  his  owner  to 
be  vicious  may  recover  damages  for  all  the  direct  and  necessary  resalts 
of  the  injury  received,  including  physical  pain  and  mental  anguish.  Such 
damages  are  implied  by  law,  and  need  not  be  specially  alleged. 

White  and  Munday,  for  the  appellant. 

T.  H.  Cann,  and  Battle  and  Shipley,  for  the  respondents. 

Anders,  C.  J.  This  was  an  action  brought  by  respondents, 
as  husband  and  wife,  to  recover  damages  for  injuries  inflicted 
upon  the  plaintifif  Carrie  Robinson,  by  a  dog  owned  and  kept 
by  appellant. 

On  the  trial,  one  Dr.  Hilton,  a  witness  for  plaintiff,  having 
testified  that  he  treated  two  wounds  on  plaintifif,  which  he 
described,  was  asked  this  question:  "  From  your  knowledge 
as  a  surgeon  and  general  practitioner,  can  you  tell  what  the 
probable  cause  of  those  wounds  was?"  The  question  was 
objected  to  by  defendant,  on  the  ground  that  the  same  was 
incompetent,  and  was  not  in  the  nature  of  expert  testimony. 
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The  court  overruled  the  objection,  and  exception  was  duly 
taken  and  allowed,  and  this  ruling  of  the  court  is  assigned  as 
error.  Appellant  also  insists  that  the  witness  was  not  shown 
to  be  competent  to  testify  as  an  expert,  but  it  is  a  suflQcient 
answer  to  this  objection  to  state  that  the  point  was  not  raised 
in  the  court  below,  and  cannot  be  urged  for  the  first  time 
here.  We  must  therefore  assume  that  the  witness  was  com- 
petent. Indeed,  the  competency  of  the  witness  as  an  expert 
is  sufficiently  disclosed  by  the  record,  for  it  is  there  shown 
that  he  had  been  a  practicing  physician  and  surgeon  for 
twenty  years,  and  was  still  practicing  as  such  at  the  time  of 
the  trial. 

Physicians  and  surgeons  of  experience  are  presumed  to  be 
acquainted  with  all  matters  pertaining  to  their  profession, 
and  to  be  competent  to  testify  concerning  the  same:  Rogers 
on  Expert  Testimony,  2d  ed.,  43,  99.  And  that  a  medical  ex- 
pert may  give  an  opinion  as  to  the  means  by  which  a  particu- 
lar wound  was  inflicted  is  the  prevailing  doctrine  of  the  courts: 
Rogers  on  Expert  Testimony,  2d  ed.,  127, 128,  and  cases  cited. 
But  the  question  here  objected  to  called  for  no  opinion  what- 
ever, except  as  to  whether  the  witness  had  sufficient  knowl- 
edge to  tell  what  probably  caused  the  wounds  described.  He 
was  not  asked  to  state  what  caused  them,  or  even  what  prob- 
ably caused  them.  The  question  was  preliminary  in  its  na- 
ture, and  the  objection  was  properly  overruled.  But  even  if 
it  was  error  to  permit  the  question  to  be  propounded  to  the 
witness,  we  think  the  judgment  should  not  be  reversed,  as  the 
defendant  could  not  have  been  prejudiced  thereby.  It  was 
clearly  shown  by  other  competent  testimony  in  the  case  that 
the  plaintifif  Mrs.  Robinson  was  bitten  by  defendant's  dog, 
and  that  whatever  injuries  she  suffered  resulted  therefrom. 
The  admission  of  incompetent  testimony  under  such  circum- 
stances would  not  justify  us  in  reversing  the  judgment  of  the 
trial  court:  Brown  Brothers  i&  Co.  v.  Forest^  1  Wash.  T.  201. 

Appellant  also  insists  that  it  was  error  to  permit  the  wit- 
ness Addie  Simons  to  testify  to  particular  instances  of  the 
action  of  the  dog  in  question,  for  the  reason  that  no  testimony 
had  been  ofiTered  to  show  that  defendant  had  any  knowledge 
of  the  same,  and  that  it  was  not  competent  to  prove  the  dis- 
position of  the  dog  by  such  testimony.  We  think  the  objec- 
tion cannot  be  sustained.  It  was  alleged  in  the  complaint 
that  the  dog  was  of  a  ferocious  and  mischievous  disposition, 
and  accustomed  to  attack  and  bite  mankind,  and  it  is  quite 
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evident  that  that  fact  could  not  be  more  readily  made  mani- 
fest than  by  testimony  descriptive  of  his  actions.  Whether  or 
not  the  dog  was  vicious  was  one  of  the  principal  issues  to  be 
determined  by  the  jury,  and  it  was  certainly  competent  to 
show  that  previously  to  the  occasion  on  which  he  attacked 
Mrs.  Robinson  he  had  bitten,  or  attempted  to  bite,  another 
person. 

It  is  alleged  in  the  brief  of  appellant  that  the  evidence  on 
behalf  of  the  plaintiff  failed  to  show  that  the  dog  was  of  a  fero- 
cious disposition,  and  failed  to  show  that  defendant  had  notice 
or  knowledge  of  such  disposition,  and  failed  to  show  any  neg- 
ligence on  the  part  of  the  defendant  in  suflfering  the  dog  to  be 
at  large,  and  it  is  therefore  contended  that  defendant's  motion 
for  a  nonsuit  should  have  been  granted.  But  we  are  of  the 
opinion  that  there  was  sufficient  testimony  to  go  to  the  jury 
upon  each  of  the  points  made  by  counsel.  Several  witnesses 
for  the  plaintiff  had  testified  that  the  dog  had  always  been 
kept  chained,  which  was  strong  evidence  that  he  was  ill-dis- 
posed, and  that  he  would  bark  and  jump  at  persons  going  near 
him  while  tied,  and  endeavor  to  get  loose.  The  plaintiff  Mrs. 
Robinson  testified  that  she  had  lived  on  the  opposite  side  of 
street  from  the  residence  of  the  defendant  for  about  three 
years,  and  that  she  had  known  the  defendant's  dog  during 
that  time,  and  that  on  the  morning  of  November  2,  1890,  she 
went  to  the  house  of  defendant  to  get  vegetables,  as  she  had 
been  accustomed  to  do;  that  when  she  got  to  the  corner  of  the 
house  the  dog  was  lying  with  his  nose  on  the  doorstep,  which 
she  thought  was  something  unusual,  and  sprang  upon  her  and 
bit  and  bruised  her  badly,  and  bit  her  arm  to  the  bone;  and 
Mrs.  Simons  had  testified  that  on  one  occasion,  and  the  only 
time  she  ever  saw  the  dog  at  large,  she  saw  him  run  after  and 
seize  hold  of  a  woman's  dress  as  she  ran  out  through  the  gate; 
and  Mr.  Peterson  had  testified  that  the  defendant  stated  to 
him  the  summer  before  that  he  was  afraid  that  his  dog  would 
get  loose  and  bite  his  (Peterson's)  child,  because  she  was  in 
the  defendant's  garden  so  much.  With  such  testimony  before 
it,  the  court  would  not  have  been  justified  in  granting  defend- 
ant's motion. 

The  owner  of  a  domestic  animal  is  not  liable,  in  the  absence 
of  statutory  provision,  for  any  injury  it  may  inflict  upon 
others,  unless  he  has  notice  of  its  inclination  to  commit  such 
an  injury.  But  according  to  the  more  modern  and  more  rea- 
Bonable  doctrine,  it  is  not  necessary  that  he  should  have  had 
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actual  positive  notice.  If  he  has  notice  that  the  disposition  of 
the  animal  is  such  that  it  would  be  likely  to  commit  an  injury 
similar  to  the  one  complained  of,  it  is  sufficient.  It  is  not 
necessary  that  the  notice  be  of  injury  actually  committed. 
Thus,  in  case  of  a  dog  known  to  be  vicious  and  ferocious  by 
its  keeper,  it  is  unnecessary  to  show  that  he  had  previously 
bitten  any  person.  The  keeper  of  such  a  dog  must  see  to  it 
that  he  is  kept  securely,  or  be  responsible  for  all  injury  done 
by  him:  Cooley  on  Torts,  2d  ed.,  404,  405,  *343,  *344;  2 
Shearman  and  Redfield  on  Negligence,  4th  ed.,  sec.  630; 
Flansburg  v.  Basin,  3  111.  App.  531;  Godeau  v.  Blood,  52  Vt. 
251;  36  Am.  Rep.  751.  In  the  case  last  cited,  Redfield,  J., 
eaid:  "The  duty  which  the  law  casts  upon  the  keeper  of  a 
malicious  and  dangerous  domestic  animal  is  but  the  enforce- 
ment of  a  common  moral  duty,  binding  upon  all  men,  that  a 
man  should  so  keep  and  use  his  own  property  as  not  to  wrong 
and  injure  others.  The  formula  used  in  text-books,  and  in 
forms  given  for  pleadings  in  such  cases,  'accustomed  to  bite,* 
does  not  mean  that  the  keeper  of  a  ferocious  dog  is  exempt 
from  all  duty  of  restraint  until  the  dog  has  effectually  mangled 
or  killed  at  least  one  person.  But  as  he  is  held  to  be  a  man 
of  common  vigilance  and  care,  if  he  had  good  reason  to  be- 
lieve, from  his  knowledge  of  the  ferocious  nature  and  propen- 
sity of  the  dog,  that  there  was  ground  to  apprehend  that  he 
would,  under  some  circumstances,  bite  a  person,  then  the  duty 
of  restraint  attached,  and  to  omit  it  was  negligence." 

In  this  case,  it  was  not  shown  that  the  defendant  had  any 
knowledge  that  the  dog  had  ever  attacked  or  bitten  any  per- 
son before  he  attacked  the  plaintiff;  but  we  think  it  was  fairly 
shown  that  he  knew,  or  should  have  known,  that  the  disposi- 
tion of  the  dog  was  such  as  to  make  it  highly  probable  that 
he  would  bite  some  one  in  case  he  should  ever  break  his  fas- 
tening or  be  untied,  and  it  was  therefore  the  duty  of  the  de- 
fendant to  effectually  restrain  him:  2  Shearman  and  Redfield 
on  Negligence,  sec.  628.  And  the  fact  that  he  endeavored  to 
do  so,  and  that  the  dog  broke  loose  or  was  untied  by  some  other 
person,  and  without  his  consent  or  knowledge,  will  not,  of  it- 
self, exempt  him  from  liability  for  injury  inflicted  by  the  dog 
while  so  at  large:  Partlow  v.  Haggarty,  35  Ind.  178;  Wilkinson 
v.  Parrott,  32  Cal.  102;  MtUler  v.  McKesson,  73  N.  Y.  195;  29 
Am.  Rep.  123.  In  MtUler  v.  McKesson,  73  N.  Y.  195,  29  Am. 
Rep.  123,  it  was  held  that  in  an  action  against  the  owner  of  a 
ferocious  dog  for  injuries  inflicted  by  it,  proof  that  the  animal 
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is  of  a  savage  and  ferocious  disposition  is  equivalent  to  express 
notice.  And  it  has  even  been  held  that  the  knowledge  of  the 
wife  is  the  knowledge  of  the  husband  in  such  cases:  2  Shear- 
man and  Redfield  on  Negligence,  sec.  630,  note. 

The  defendant  testified  in  his  own  behalf  that  the  reason  he 
always  kept  the  dog  chained  was  to  prevent  him  from  follow- 
ing his  team  as  he  went  around  town  selling  vegetables.  He 
also  stated  that  he  did  not  recollect  ever  telling  Peterson  he 
was  afraid  his  dog  would  bite  his  child,  and  did  not  think  he 
so  stated,  and  that  he  never  was  afraid  the  dog  would  bite 
anybody,  and  that  the  dog  had  never  before  bitten  any  one, 
and  that  no  one  had  ever  complained  of  the  dog  to  him.  De- 
fendant's wife  also  testified  that  the  dog  never  bit  any  person 
before,  but  neither  of  them  contradicted  the  testimony  of  plain- 
tiff's witnesses  that  he  was  "cross,"  and  would  jump  at  per- 
sons while  chained,  and  try  to  get  loose.  The  court  properly 
instructed  the  jury  upon  the  law  applicable  to  the  case,  and 
specially  charged  them  that  before  plaintifl's  could  recover  in 
the  action  they  must  be  satisfied,  by  a  preponderance  of  the 
evidence,  that  the  defendant  had  knowledge  that  the  dog  was 
of  a  ferocious  and  mischievous  disposition,  and  accustomed  to 
attack  and  bite  mankind.  The  jury  must  have  found,  upon 
all  the  facts  and  circumstances  in  evidence,  that  defendant 
had  such  knowledge,  and  we  cannot  say  that  their  verdict  was 
unwarranted  by  the  evidence,  and  therefore  find  no  error  in 
the  refusal  to  grant  a  new  trial. 

Appellant  further  contends  that  plaintifiB  were  not  entitled, 
upon  the  pleadings  and  evidence,  to  a  verdict  for  more  than 
the  amount  paid  for  medicines  and  medical  attendance.  It 
is  claimed  that  there  is  no  sufficient  allegation  of  special  dam- 
age in  the  complaint,  and  no  proof  whatever  of  the  value  of 
plaintiff's  services,  or  of  the  amount  of  damage  sustained  by 
her;  that  whatever  damages  she  sustained  were  not  the  neces- 
sary consequences  of  her  injuries,  were  therefore  special,  and 
consequently  not  recoverable  in  this  action,  because  not  al- 
leged. It  is  true  that  there  is  no  proof  of  the  value  of  plain- 
tiff's  services:  And  it  is  therefore  reasonable  to  presume  that 
the  jury  awarded  no  damage  on  that  account.  But  we  think 
the  learned  counsel  for  appellant  are  in  error  in  assuming 
that  under  the  allegations  of  the  complaint,  no  damages  can 
be  recovered,  except  the  amount  shown  to  have  been  paid  for 
medical  services  and  medicine.  The  complaint  alleges:  "That 
the  said  dog,  while  in  the  wrongful  keeping  of  defendant,  as 
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aforesaid,  and  wrongfully  and  negligently  suffered  by  defend- 
ant to  go  at  large  without  being  properly  guarded,  and  confined 
as  aforesaid,  attacked  and  bit  plaintiff  Carrie  Robinson  on  the 
arm  and  wrist,  and  on  her  side,  thereby  severely  wounding  and 
injuring  her,  said  plaintiflT,  whereby  she  suffered,  and  still  suf- 
fers, great  pain  of  body  and  mind,  and  thereby  was  prevented,  for 
the  period  of  five  days,  from  attending  to  her  household  duties, 
and  was  obliged  to  and  did  expend  the  sum  of  fifty  dollars  for 
medicines  and  the  services  of  a  physician,  in  the  endeavor  to 
heal  herself  of  said  wounds  and  injuries;  that  by  reason  of 
said  wounds  and  injuries,  plaintiffs  have  been  damaged  in  the 
sum  of  two  thousand  five  hundred  dollars." 

It  is  a  well-settled  principle  of  law  that  damages  which  are 
the  natural  and  necessary  result  of  an  injury  need  not  be 
specially  pleaded.  The  plaintiff  had  a  right,  under  the  alle- 
gations of  the  complaint,  to  recover  a  fair  compensation  for  all 
the  direct  and  obvious  results  of  the  injuries  received,  includ- 
ing physical  pain  and  mental  anguish.  Such  damages  are 
implied  by  law,  and  need  not  be  specially  alleged:  3  Sedgwick 
on  Damages,  8th  ed.,  sec.  1270;  3  Sutherland  on  Damages, 
715;  Curtis  v.  Rochester  etc.  R.  R.  Co.,  18  N.  Y.  534;  76  Am. 
Dec.  258;  Tyson  v.  Booth,  100  Mass.  258.  And  no  doubt  the 
jury,  in  estimating  the  damages,  took  into  consideration,  as 
they  had  a  right  to  do,  not  only  the  physical  and  mental  suffer- 
ing of  plaintiff,  but  also  the  effect  produced  upon  her  nervous 
system,  as  shown  by  the  evidence,  and  for  which  she  was 
treated  by  her  physician  for  some  six  weeks  after  the  wounds 
upon  her  person  had  healed. 

It  is  further  contended  by  appellant  that  the  verdict  for 
eight  hundred  dollars  is  excessive.  We  cannot  agree  with 
counsel  for  appellant,  that  the  injuries  received  by  plaintiff 
were  altogether  of  a  trifling  character.  The  wound  upon  her 
wrist,  while  only  about  the  diameter  of  an  " eight- penny  "  nail, 
penetrated  to  the  bone.  Her  dress  and  corset  were  bitten 
through,  and  her  side  lacerated  for  the  space  of  three  quarters 
of  an  inch,  and  to  the  depth  of  a  quarter  of  an  inch.  But  her 
greatest  injury  resulted  from  the  fright  and  mental  terror,  and 
the  nevouB  shock  produced  by  the  unprovoked,  sudden,  and 
unexpected  attack  upon  her  by  this  savage  and  infuriated 
beast  She  says  she  was  rendered  so  nervous  that  she  could 
scarcely  sleep  for  some  time  afterwards,  and  according  to  the 
testimony  of  her  husband,  when  she  heard  the  dog  barking, 
as  she  often  did,  she  was  so  terrified  that  he  was  afraid  aha 
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would  go  into  convulsions.  And  there  was  testimony  tending 
to  show  that  she  was  still  suffering  from  nervousness  at  the 
time  of  the  trial.  It  is  impossible  to  lay  down  any  precise 
rule  for  measuring  the  damages  in  cases  like  the  one  at  bar, 
and  the  amount  of  recovery  must  of  necessity  be  left  to  the 
sound  discretion  and  judgment  of  the  jury,  subject  to  be  re- 
vised by  the  court  when  it  clearly  appears  to  be  excessive. 
While  the  amount  of  the  verdict  may  seem  large,  we  cannot 
Bay  that  it  is  so  disproportionate  to  the  injury  as  to  indicate 
that  it  was  the  result  of  passion  or  prejudice  on  the  part  of  the 
jury,  and  we  therefore  see  no  reason  for  disturbing  it. 
The  judgment  of  the  court  below  is  affirmed. 


Vicious  Anihals— >Doas.  — As  to  what  constitates  a  vicious  dog,  what  is 
notice  to  the  owner,  and  the  liability  of  the  owner  with  notice  for  injuries 
done  by  the  dog,  see  Knowtes  v.  Mulder,  74  Mich.  202;  16  Am.  St.  Rep.  627, 
and  note  631,  632.  In  Maine,  to  recover  for  injuries  done  by  a  dog,  the  plain- 
tiff makes  a  prima  facie  case  by  proving  that  he  was  injured  by  a  dog  kept 
by  defendant:  Hmsey  v.  King,  83  Me.  568.  See  also  Fake  r.  Addicks,  45  Minn. 
S7|  22  Am.  St.  Rep.  716,  and  note. 
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FBATTDtrLKKT    CONVKTANCBS  —  EXBCUTION     SaLKS  —  QuiETINO     TiTLB.  —  A 

judgment  creditor,  who  is  also  the  execution  purchaser,  may  maintain  an 
action  to  set  aside  a  fraudulent  conveyance  of  the  land  purchased,  made 
by  the  judgment  debtor,  and  to  quiet  the  title  acquired  at  the  execution 
sale.  The  right  to  maintain  such  action  is  not  affected  by  the  fact  that 
the  land  was  purchased  by  the  judgment  creditor,  because  of  the  exist, 
ence  of  such  fraudulent  conveyance. 

Feattdulbnt  Convetances  —  Execution  Sales  —  QuiEnxo  Title — Plead- 
IlTO.  —  In  an  action  by  an  execution  purchaser  to  quiet  title  and  to  set 
aside  a  fraudulent  conveyance  of  the  lands,  made  by  the  judgment  debtor, 
a  statement  in  the  complaint  of  the  facts  constituting  plaintiff's  interest 
in  the  lands  is  sufficient,  without  an  allegation  that  he  has  a  valid  inter- 
est in  the  lands. 

Pbaudulent  Conveyances  —  Execution  Sales  —  Quieting  Title — Plead- 
ing. —  A  complaint  in  an  action  by  a  judgment  creditor,  who  is  also  the 
execution  purchaser,  to  quiet  title  and  to  set  aside  a  fraudulent  convey- 
ance of  the  lands  made  by  the  judgment  debtor,  which  fails  to  aver  that 
the  latter  had  no  other  property  subject  to  execution  at  the  time  the 
fraudulent  conveyance  was  made,  is  fatally  defective. 

Fraudulent  Conveyances  —  Execution  —  Sales  —  Quieting  Title  — 
LlHiTATiONS.  —  An  action  to  remove  a  cloud  on  title  caused  by  a  frand*^ 
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nlent  conveyance  is  not  an  action  for  relief  on  the  ground  of  fraud,  and 
is  not  subject  to  the  limitations  imposed  by  statute  on  such  actions. 
Appsal  —  MoDincATiON  OF  Judgment.  —  Where  a  judgment  on  demurrer 
dismissing  a  complaint  is  affirmed  on  appeal,  the  appellate  court  will 
modify  the  judgment  on  motion  so  as  to  remand  the  case  with  leave  to 
amend  the  complaint. 

Judson  and  Sharpstein,  and  Crowley  and  Sullivan,  for  the 
appellant. 

B.  F.  Dennison  and  James  M.  Ashton,  for  the  respondents. 

Dunbar,  J.  This  is  an  action  brought  by  the  judgment 
creditor,  who  was  also  an  execution  purchaser,  to  set  aside  a 
fraudulent  conveyance  made  by  the  judgment  debtor,  which 
is  alleged  to  be  a  cloud  upon  the  plaintiflF's  title.  The  com- 
plaint alleges  the  fraudulent  conveyance  of  the  land  for  the 
purpose  of  defrauding  his  creditors,  and  especially  the  plain- 
tiff; alleges  the  execution  and  sale  and  conveyance  of  the 
land  in  question  to  plaintiff.  A  demurrer  was  interposed  ta 
the  complaint,  and  sustained  by  the  court  below.  Judgment 
was  entered  in  favor  of  the  defendant,  and  the  case  is  appealed 
here.  The  sixth  count  in  the  demurrer  was  as  follows: 
"  That  said  complaints,  and  each  of  them,  show  upon  their 
face  that  by  proceeding  to  a  sale  of  the  land  on  execution  be- 
fore the  previous  deeds  of  the  judgment  debtor  had  been  set 
aside  by  bill  in  equity,  and  the  title  reinvested  in  him,  the 
plaintiff  waived  her  right  to  claim  relief  in  equity." 

The  main  question  to  be  determined  by  this  court  is  involved 
in  this  proposition,  it  being  contended  by  the  respondent  that 
a  bill  to  quiet  title  or  to  remove  a  cloud  must  be  brought  by 
the  judgment  creditor  in  the  nature  of  a  creditor's  bill,  or  after 
an  execution  and  return  of  nulla  bona,  and  that  the  fraudulent 
conveyance  must  be  set  aside  before  the  property  is  subjected 
to  the  operation  of  the  execution;  and  that  after  such  a  sale 
it  is  too  late  to  bring  such  an  action.  While  the  appellant  in- 
sists that  under  our  statutes,  and  the  English  statutes  which 
are  part  of  our  common  law,  in  addition  to  the  other  remedies 
which  the  law  allows  the  creditor,  he  has  a  right  to  levy  exe- 
cution upon  the  property  conveyed  as  if  the  same  then  stood 
in  the  name  of  the  judgment  debtor,  and  to  advertise  and  sell 
the  same  in  the  manner  provided  by  law  as  the  property  of 
the  judgment  debtor. 

On  this  proposition,  after  an  examination  of  all  the  cases 
cited  which  were  available,  and  after  as  laborious  and  extended 
an  investigation   as  time  would  permit,  we  are  inclined  Uy 
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adopt  the  views  of  the  appellant.  The  authorities  in  support 
of  appellant's  views  on  this  proposition  are  certainly  over- 
whelming, and  we  do  not  feel  at  liberty  to  disregard  them  in 
establishing  a  rule  for  this  state.  Nor  do  we  think,  as  alleged 
by  respondent,  that  the  cases  cited  by  appellant  declaring  the 
right  of  an  execution  purchaser  to  sustain  a  suit  to  remove  a 
cloud  on  his  title  were  decided  on  local  statutes  different  from 
ours.  In  some  instances  this  doubtless  was  the  case,  but  in 
many  others  the  doctrine  was  sustained  on  the  particular 
ground  that  such  a  conveyance  falls  within  the  provisions  of 
the  statute  of  frauds,  and  of  13  Elizabeth,  which  is  in  force, 
as  we  understand  it,  in  the  state  of  Washington,  by  virtue  of 
section  1  of  the  code.  This  was  the  basis  of  the  decision  in 
Hildreth  v.  Sands,  2  Johns.  Ch.  35,  where  the  doctrine  was 
announced  that  a  purchaser  at  a  sherifif's  sale,  under  the 
judgment  of  a  creditor,  is  entitled  to  the  benefit  of  the  statute 
of  frauds  equally  as  the  creditor  himself.  And  as  to  the  rel- 
ative rights  of  the  purchaser  and  the  creditor,  and  the  claim 
interposed  that  such  a  proceeding  is  inequitable  because  the 
property  under  such  a  sale  is  likely  to  be  sacrificed,  we  quote 
the  words  of  the  chancellor  in  that  case:  "The  statute  of  13 
Elizabeth,  which  we  have  adopted,  is  said  to  be  declaratory  of 
the  common  law,  and  to  extend  to  creditors  and  to  all  others 
who  have  any  cause  of  action,  and  is  to  be  construed  liberally 
in  suppression  of  fraud.  Lord  Coke  says,  in  Twiners  Case,  3 
Coke,  80,  that  it  was  so  resolved  by  all  the  barons  of  the 
exchequer.  So  in  Tarvil  v.  Tipper,  Latch,  222,  a  bailiff  who 
executed  process  was  allowed  to  protect  himself  under  this 
statute  against  a  fraudulent  gift,  for  it  was  observed  that  when 
the  statute  gives  the  principal  remedy,  it  gives  the  incident. 
If  it  protects  the  creditor,  it  must  protect  his  sale,  and  the 
purchaser  under  his  judgment.  The  creditor,  on  any  other 
construction,  would  be  deprived  of  the  fruit  of  his  judgment, 
and  the  execution  would  be  nugatory.  There  can  be  no  doubt 
but  that  the  plaintifi",  as  a  purchaser  under  Whitney's  judg- 
ment, is  entitled  to  all  the  relief  that  the  creditor  himself  would 
have  been  entitled  to,  for  he  stands  in  his  place,  and  is  armed 
with  his  rights,  and  though  he  be  a  purchaser  at  a  very  low 
price,  yet  it  was  a  fair  purchase  in  the  regular  course  of  law, 
and  it  was  owing  to  the  unwarrantable  acts  of  the  debtor 
himself,  in  throwing  a  cloud  over  the  title,  that  his  property 
was  thus  sacrificed.  It  does  not  become  the  parties  to  the 
fraudulent  deed  to  complain  of  the  plaintiff's  cheap  purchase. 
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However  it  may  be  regretted  that  the  property  has  yielded 
but  a  very  small  compensation  to  the  creditors,  this  fact  can- 
not interfere  with  the  question  of  right.  The  auction  price 
was  an  accidental  thing,  growing  out  of  the  peculiar  circum- 
stances of  this  case,  and  affects  only  the  parties  concerned; 
but  whether  such  a  fraudulent  conveyance  shall  stand  or  fall 
is  a  question  deeply  interesting  to  the  whole  community." 

This  decree  was  on  appeal  unanimously  affirmed  in  the  court 
of  errors,  April  14,  1877,  and  reported  in  14  Johns.  492,  where 
the  court,  in  commenting  upon  this  proposition,  says:  "The 
statute,  it  is  urged,  protects  creditors  only  from  fraudulent 
deeds,  and  not  a  person  standing  in  the  situation  of  the  re- 
spondent. This  proposition  is,  in  my  judgment,  without  any 
foundation.  All  the  respondent's  right  to  the  land  in  contro- 
versy is  derived  from  and  under  the  judgments  under  which 
he  purchased;  the  judgments  are  his  title;  and  he  is  placed 
by  the  judicial  sale  which  took  place  precisely  in  the  place  of 
the  creditors." 

In  Alabama,  North  Carolina,  and  Louisiana  the  other  doc- 
trine has  been  announced  by  the  courts,  some  of  them  on  gen- 
eral propositions,  and  others,  especially  in  Louisiana,  by  reason 
of  the  provisions  of  local  statutes.  Cranson  v.  Smith,  47  Mich. 
189,  is  a  case  exactly  in  point,  which  holds  squarely  the  doc- 
trine contended  for  by  respondent.  There  it  was  held  that 
the  purchaser  at  an  execution  sale  of  the  defendant's  interest 
had  no  equity  to  file  a  bill  to  set  aside  a  conveyance  in  fraud 
of  creditors,  made  by  him  before  the  date  of  the  judgment. 
There  is  no  attempt  to  review  the  authorities  in  this  case. 
The  court  agrees  with  the  contention  of  the  plaintiff  that  the 
interest  of  the  defendant  sought  to  be  reached  is  not  an  equi- 
table one,  but  as  between  him  and  his  creditors  is  the  legal 
title,  the  object  being  to  set  aside  a  deed  alleged  to  be  utterly 
void  as  to  creditors,  and  bases  its  decision  on  the  main  ques- 
tion solely,  on  the  ground  that  such  a  course  would  tend  to 
prevent  an  honest  competition  at  the  sale;  and  in  support  of 
that,  it  cites  only  a  prior  state  decision  {Messmore  v.  Huggard, 
46  Mich.  558),  which  it  evidently  felt  bound  to  follow.  And 
on  the  motion  for  rehearing  it  reaffirmed  its  reliance  on  that 
case.  A  consideration  of  the  opinion  rendered  by  Judge 
Cooley  in  Menmore  v.  Huggard,  46  Mich.  558,  convinces  us 
that  the  decision  in  that  case  was  misunderstood,  or  at  least 
misinterpreted,  in  Cranson  v.  Smith,  47  Mich.  189.  Expres- 
■ioQ8  and  opinions  of  a  court  must  be  construed  with  reference 
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to  the  subject-matter  under  consideration  and  the  principles 
involved  in  the  case.  An  investigation  of  the  case  cited  shows 
that  the  statement  relied  upon  by  the  court  had  no  application 
to  the  principles  involved  in  the  case  which  it  was  deciding, 
or  to  the  circumstances  surrounding  it. 

In  Messmore  v.  Huggard,  46  Mich.  558,  the  court  reaffirms 
the  decision  in  Cleland  v.  Taylor,  3  Mich.  202,  where  it  was 
held  that  the  right  to  question  the  bona  fides  of  any  convey- 
ance by  the  judgment  debtor  was  as  much  available  to  the 
creditor  after  he  had  caused  the  land  to  be  sold  on  execution 
and  became  the  purchaser  as  it  was  before;  but  the  court 
distinguished  just  such  a  case  as  the  one  at  bar,  so  far  as 
the  interest  sold  is  concerned,  from  the  case  under  consider- 
ation, by  saying:  "But  the  case  of  Cleland  v.  Taylor,  and 
the  other  referred  to,  have  little  analogy  to  this.  In  those 
cases  the  judgment  debtor  had  conveyed  away  his  whole  in- 
terest, and  any  ofiFer  to  sell  on  an  execution  against  him  neces- 
sarily attacked  his  conveyance.  The  judgment  debtor  would 
understand  this,  and  his  grantee  would  understand  it,  and  take 
his  measures  accordingly.  So  would  all  persons  who  should 
be  inclined  to  become  bidders  at  the  sale  understand  it,  and 
all  would  stand  on  an  equality  with  the  judgment  creditor  in 
making  bids.  No  doubt  it  would  be  proper  for  the  sheriflT  ex- 
pressly to  give  notice  at  the  sale  that  the  validity  of  the  debt- 
or's conveyance  was  disputed,  but  as  the  offer  to  sell  would  be 
idle  and  meaningless  if  the  conveyance  was  not  contested,  any 
such  notice  would  obviously  be  unimportant.  In  this  case 
the  situation  was  altogether  diflferent.  The  judgment  debtor 
had  only  mortgaged  his  lands,  and  an  interest  remained  in 
him  which  was  subject  to  execution  sale  without  questioning 
the  mortgage.  There  is  no  doubt  the  judgment  creditor. might 
proceed  to  have  this  interest  sold,  and  if  he  might  also  sell  the 
complete  title  with  the  right  to  have  the  mortgage  annulled 
afterwards,  we  must  see  whether  he  did  the  one  or  the  other 
in  this  instance.  On  this  point  the  bill  is  silent,  but  the 
silence  itself  seems  to  us  altogether  conclusive  against  the  com- 
plainant's case.  It  does  not  appear  by  the  bill  that  the  sheriff 
in  any  of  his  actions  questioned  the  validity  of  the  mort- 
gage; it  does  not  appear  that  he  offered  to  sell  anything  be- 
yond the  judgment  debtor's  apparent  interest  in  the  land; 
it  does  not  appear  that  at  the  time  of  the  sale  anything  was 
said  or  done  that  would  have  apprised  Francis  Huggard,  the 
mortgagee,  that  the  right  to  contest  the  mortgage  was  involved' 
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in  the  sale,  or  that  would  have  given  one  coming  there  in  the 
character  of  bidder  to  understand  that  something  besides  the 
equity  of  redemption  was  being  sold.  A  stranger  to  the  judg- 
ment, purchasing  under  such  circumstances,  would  have  pur- 
chased the  equity  of  redemption  only,  for  he  would  have  bid 
for  nothing  else,  and  would  have  offered  and  paid  only  what 

he  considered  the  equity  of  redemption  worth  to  him 

But  nothing  can  be  plainer  than  that,  if  the  judgment  creditor 
could  bid  with  the  secret  assurance  that  he  was  to  have  an 
unencumbered  title,  when  others  must  suppose  they  were  buy- 
ing subject  to  the  mortgage,  this  assurance  gave  him  an  ad- 
vantage in  bidding  to  the  full  amount  of  the  mortgage,  and 
practically  put  competition  entirely  out  of  the  question.  Not 
only  would  this  be  unfair  to  other  bidders,  and  for  that  reason 
inadmissible,  but  it  would  be  particularly  unfair  to  the  mort- 
gagee. When  the  sale  appears  to  be  of  the  equity  of  redemp- 
tion only,  the  mortgagee  has  no  occasion  to  trouble  his  mind 
about  it;  but  if  he  were  distinctly  notified  that  it  was  made  in 
hostility  to  his  mortgage,  he  might,  even  if  conscious  of  his 
good  faith,  prefer  to  redeem  rather  than  encounter  the  risks  of 
litigation.  This  would  be  his  legal  right,  and  it  cannot  law- 
fully be  taken  from  him  through  a  secret  understanding  be- 
tween the  officer  and  the  creditor,  of  which  he  has  neither 
actual  nor  implied  notice." 

We  feel  justified  in  presenting  this  extended  quotation,  for 
the  reason  that  Cranson  v.  Smith,  47  Mich.  189,  is  very  largely 
relied  upon  by  the  respondent,  an  authority  which,  it  seems  to 
us,  is  the  most  squarely  in  point  in  favor  of  their  contention; 
and  that  decision  seems  to  be  based  on  a  misconception  of  this 
case.  Cranson  v.  Smith,  47  Mich.  189,  was  afterwards  over- 
ruled fn  the  United  States  circuit  court  in  Orendorfv.  Budlong^ 
12  Fed.  Rep,  24,  where  it  was  also  held  that  the  interest  of  the 
creditor  in  the  land  of  his  debtor  fraudulently  conveyed  is  a 
legal  and  not  an  equitable  asset,  and  it  will  be  observed  that 
was  also  held  in  Mesam^re  v.  Huggard,  46  Mich.  558.  Oren' 
dorf  V.  Budlong,  12  Fed.  Rep.  24,  is  a  well-considered  case,  in 
which  the  inconsistency  of  the  decision  in  Cranson  v.  Smithy 
47  Mich.  189,  is  clearly  shown.  Says  the  court:  "  But  why 
cannot  a  purchaser  under  an  execution  sale  move  to  have  the 
conveyance  declared  void?  We  know  of  no  reason.  Clearly 
the  authorities  are  in  his  favor.  Indeed,  the  judgment  credi- 
tor himself,  if  he  purchases  at  an  execution  sale,  must  take 
proceedings  as  purchaser,  and  not  as  judgment  creditor,  to  at- 
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tack  the  conveyance.  His  rights  as  creditor  are  merged  in 
those  of  purchaser." 

And  on  that  proposition  is  cited  Bump  on  Fraudulent  Con- 
veyances, 488;  Chandler  v.  Von  Boeder,  24  How.  224;  White  v. 
Cole,  24  Wend.  116;  Murphy  v.  Orr,  32  111.  489;  Barr  v.  Hatch, 
8  Ohio,  527;  King  v.  Bailey,  6  Mo.  575;  Sands  v.  Hildreth,  14 
Johns.  497.  The  court  further  says:  "  Conceding  the  rule  es- 
tablished in  Messmure  v.  Huggard  to  be  correct,  it  seems  to  us 
that  the  case  of  Cranson  v.  Smith,  so  far  from  being  in  afBrm- 
ance  of  it,  is  a  clear  departure  from  it.  We  know  of  no  au- 
thority which  supports  the  principle  announced  in  that  case. 
None  are  cited  in  the  opinion,  and  so  far  as  our  researches 
have  extended,  none  can  be  found  in  books." 

Hager  v.  Shindler,  29  Cal.  48,  is  another  leading  case  in 
which  the  right  of  the  execution  purchaser  to  bring  this  action 
is  squarely  sustained,  and  the  decision  was  based  on  the  gen- 
eral powers  of  a  court  of  equity. 

"  It  is  not  enough,"  said  the  court  in  that  case, "  that  the 
plaintiff  could  have  established  his  title  as  against  the  title  of 
Simon  Shindler  in  an  action  of  ejectment.  Before  the  case  can 
be  considered  as  beyond  the  reach  of  a  court  of  equity,  it  must 
be  made  to  appear  that  the  legal  remedy  would  be  adequate 
and  complete.  The  appeal  here  is  to  that  branch  of  the  con- 
current jurisdiction  in  which  the  peculiar  remedies  afforded 
by  courts  of  equity  constitute  the  principal  ground  of  jurisdic- 
tion. The  relief  asked  is,  that  certain  deeds,  alleged  to  be 
fraudulent,  may  be  canceled  by  decree.  The  bill  is  brought 
upon  the  principle  of  quia  timet, — that  is,  for  fear  that  the  deeds 
may  be  vexatiously  or  injuriously  used  against  the  plaintiff 
when  the  evidence  to  impeach  them  may  have  been  lost.  The 
justice  invoked  is  not  remedial  so  much  as  precautionary  or 
preventive.  If  an  instrument  ought  not  to  be  used  or  enforced, 
it  is  against  conscience  for  the  party  holding  it  to  retain  it, 
since  he  can  retain  it  only  for  some  sinister  purpose.  If  it  is 
a  deed  purporting  to  convey  lands  or  other  hereditaments,  its 
existence  in  an  uncanceled  state  necessarily  has  a  tendency 
to  throw  a  cloud  over  the  title;  and  it  is  always  liable  to  be 
applied  to  improper  purposes.  Preventive  justice  is  what  is 
needed,  and  a  court  of  law  has  no  power  to  administer  it: 
Shattuck  V.  Carson,  2  Cal.  588." 

And  so,  without  further  particularly  reviewing  the  authori- 
ties cited,  or  re-citing  them  in  this  opinion,  we  are  of  the  opin- 
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ion  that  they  overwhelmingly  sustain  the  doctrine  that  this 
kind  of  an  action  can  be  sustained  by  the  purchaser  at  an 
execution  sale.  The  principal,  and  about  the  only  real,  objec- 
tion which  can  ho,  urged  against  it  is  the  inadequacy  of  the 
consideration  which  is  liable  to  be  obtained  at  the  sale,  and 
while  it  is,  no  doubt,  the  purpose  of  the  law  that  all  property 
which  is  sold  under  the  process  and  by  authority  of  the  law 
should  bring  a  fair  price,  and  should  not  be  sacrificed,  yet  the 
fraudulent  conveyancer  is  in  no  position  to  insist  upon  a  limi- 
tation being  placed  on  the  rights  of  others,  in  order  that  he 
may  escape  the  results  of  his  own  wrong-doing.  The  old 
maxim  is,  He  who  asks  equity  must  do  equity;  and  it  would 
seem  that  no  good  reason  can  be  shown  why  there  should  be 
a  suspension  of  the  rule  for  his  benefit  in  this  character  of 
cases.  Mr.  Pomeroy,  in  his  Equity  Jurisprudence,  in  defin- 
ing this  maxim,  says  the  meaning  is,  that  whatever  be  the 
nature  of  the  controversy  between  two  definite  parties,  and 
whatever  be  the  nature  of  the  remedy  demanded,  the  court 
will  not  confer  its  equitable  relief  upon  the  party  seeking  its 
interposition  and  aid,  unless  he  has  acknowledged  and  con- 
ceded, or  will  admit  and  provide  for,  all  the  equitable  rights, 
claims,  and  demands  justly  belonging  to  the  adverse  party, 
and  growing  out  of,  or  necessarily  involved  in,  the  subject- 
matter  of  the  controversy. 

A  large  portion  of  respondent's  brief  was  devoted  to  the  dis- 
cussion of  the  relative  meanings  of  the  words  "  void  "  and 
"  voidable  "  as  used  by  the  courts,  the  text-writers,  and  the 
law-makers,  and  what  construction  and  force  should  be  given 
to  these  words  respectively  and  relatively.  On  this  subject 
the  authorities  are  irreconcilably  conflicting,  and  the  reason- 
ing is  much  more  conflicting  than  the  decisions,  for  a  review 
of  the  cases  cited  will  show  that  even  where  the  same  conclu- 
sion is  reached,  the  reasons  which  sustain  the  conclusion  are 
conflicting  and  antagonistic;  so  that  it  seems  to  us  that  a  re- 
view or  discussion  of  this  question  in  the  light  of  the  cases 
cited  would  be  unprofitable.  Suffice  it  to  say,  that  under  the 
common  law,  as  well  as  under  our  own  statute  (and  our  stat- 
ute, while  it  is  stripped  of  some  of  the  verbosity  of  the  English 
statutes,  plainly  enunciates  the  same  rule),  as  between  the 
creditor  and  fraudulent  conveyancer  the  conveyance  is  void. 
And  conceding  that  it  is  only  voidable,  and  that  something 
has  to  be  done  by  the  creditor  to  change  it  from  a  voidable 
into  a  void  conveyance,  that  something  in  this  case  has  been 
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done,  and  the  plaintiflf  avoided  it  by  issuing  execution,  and 
levying  upon  and  selling  the  land  by  virtue  of  that  execution 
as  the  property  of  the  judgment  debtor,  and  if  it  was  a  fraud- 
ulent conveyance  it  then  became  absolutely  jroid,  and  the  legal 
title  and  right  to  the  land  became  vested  in  the  purchaser, 
and  having  such  right  and  title,  he  has  a  right  to  the  interpo- 
sition of  a  court  of  equity  to  remove  any  cloud  that  interferes 
with  the  free  and  perfect  enjoyment  of  his  rights. 

In  this  case  there  are  no  facts  to  consider,  as  the  case  ip 
here  on  a  demurrer  to  the  complaint,  and  under  the  well- 
known  rule  that  whatever  is  properly  pleaded  is  conceded  to 
be  true  by  the  demurrer,  we  discuss  the  case  from  the  stand- 
point of  actual  fraud  on  the  part  of  the  judgment  debtor  and 
bis  grantees,  and  of  the  legal  sale  and  conveyance  to  the 
plaintiff.  We  do  not  see  the  application  of  the  discussion  on 
the  subject  of  liens  with  reference  to  the  filing  of  transcripts 
of  judgments  to  this  case.  The  recording  laws  are  made  for 
the  purpose  of  giving  constructive  notice  where  actual  notice 
was  impracticable  or  impossible,  and  it  has  been  uniformly 
held  that  he  who  is  shown  to  have  actual  notice  will  not  bo 
allowed  to  take  any  advantage  of  the  lack  of  constructive  no- 
tice. Any  other  rule  would  be  so  manifestly  unjust  and  in- 
equitable that  it  could  not  be  entertained  for  a  moment.  In 
this  case  it  is  assumed  that  these  conveyances  were  fraudulent, 
and  that  the  parties  to  the  transaction  were  all  parties  to  the 
fraud;  and  if  that  be  true,  they  had  no  right  to  notice  of  any 
kind,  and  the  lien  laws  have  no  application  to  them  whatever. 
There  are  no  innocent  purchasers  here  demanding  protection: 
there  are  no  other  creditors,  as  there  were  in  In  re  Estes,  6 
Saw.  459;  and  the  position  taken  by  Judge  Deady  in  that 
case,  it  seems  to  us,  instead  of  refuting,  clearly  sustains  ap- 
pellant's contention;  and  he  expressly  distinguishes  Hager  v. 
Shindler,  29  Cal.  48,  which  is  a  parallel  case  with  the  one  at 
bar,  from  the  case  which  he  had  under  consideration,  which 
was  a  contest  between  the  creditors.  Speaking  of  that  case 
he  says:  "But  it  does  not  appear  that  any  question  concern- 
ing the  operation  or  efifect  of  the  lien  of  a  judgment  arose 
or  was  decided  in  Hager  v.  Shindler.  That  was  a  case  where 
the  purchaser  of  real  property,  at  a  sherifif 's  sale,  upon  an 
execution  to  enforce  a  judgment  against  one  who  had,  prior 
to  the  judgment,  conveyed  the  premises  in  question  in  fraud 
of  his  creditors,  brought  a  suit  to  annul  such  conveyance  as 
as  a  cloud  upon  his  title,  and  the  court  held  that  the  suit 
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could  be  maintained.  Nothing  was  claimed  under  or  by  vir- 
tue of  the  lien  of  the  judgment.  Indeed,  the  statement  of  the 
ruling  in  Hager  v.  Shindler,  by  the  court  in  In  re  Beadle, 
shows  this.  It  is:  'In  that  case  it  was  held  that  the  pur- 
■chaser  of  land  at  a  sheriff's  sale  may  maintain  a  bill  to  set 
aside  and  annul,  as  a  cloud  upon  the  title,  a  deed  of  the 
land  given  before  the  judgment  by  the  judgment  debtor  with- 
out consideration,  and  to  defraud  creditors.*  And  the  subse- 
quent cases  of  Ferris  v.  Irving,  28  Cal.  646,  and  Stewart  v. 
Thompson-,  32  Cal.  263,  referred  to  by  the  court,  and  particu- 
larly the  concurring  opinion  of  Judge  Sawyer  in  the  latter  case, 
are  only  to  the  same  eifect,  that  the  conveyance  is  void  as  to 
the  creditor,  who  may  attack  it  and  divest  the  grantee  of  his 
right  under  it  by  a  sale  upon  an  execution  against  the  grantor 
in  favor  of  such  creditor.  To  justify  this  conclusion,  it  was 
not  necessary  that  there  should  be  any  judgment  lien  in  the 
case,  or  even  that  the  judgment  should  ever  have  been  dock- 
eted. The  seizure  and  sale  upon  the  execution  was  a  direct 
and  legal  assertion  of  the  creditor's  right  to  treat  the  convey- 
ance as  void,  and  the  conveyance  by  the  sheriff  to  the  pur- 
chaser invested  the  latter  with  the  title  to  the  premises,  and 
these  California  cases  only  decide  that  the  purchaser,  as  such, 
and  as  the  successor  in  right  of  the  judgment  creditor,  could 
maintain  a  suit  to  set  aside  the  fraudulent  conveyance,  as  a 
cloud  upon  this  title,  without  first  bringing  ejectment  for  the 
possession." 

So  that  it  will  be  seen  that  in  Judge  Deady's  opinion  there 
were  no  legal  barriers  to  the  invocation  of  the  remedy  sought 
here  in  this  kind  of  a  case;  and  an  examination  of  the  many 
authorities  cited  by  the  learned  judge,  and  his  comments  upon 
them,  shows  that  this  distinction  was  maintained  almost  uni- 
versally, notwithstanding  mere  remarks  of  the  different  courts, 
which,  if  detached  and  considered  without  reference  to  the 
circumstances  of  the  particular  case  decided,  might  seem  to 
warrant  a  different  interpretation.  And  this  same  distinction 
was  kept  in  mind  by  Justice  Field,  who  affirmed  the  judg- 
ment of  the  court  on  appeal  to  the  circuit  court.  Says  Justice 
Field:  "The  question  for  discussion  is,  whether  the  judgment 
creditors  acquired  by  their  judgment  a  lien  upon  the  real  prop- 
erty of  Estes,  so  as  to  entitle  them  to  assets  in  preference  to 
other  creditors." 

But  it  cannot  be  gathered  from  either  of  the  opinions  in  the 
above-entitled  case,  or  from  the  cases  cited,  that  the  parties 
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to  the  actual  fraud  can  invoke  the  aid  of  the  lien  laws,  or  that 
the  creditor,  stated  negatively,  cannot  avoid  the  conveyance 
by  moving  against  the  land  fraudulently  conveyed,  by  levy 
and  sale. 

It  is  also  contended  by  respondent  that  it  is  not  alleged  in 
the  amended  complaint,  or  elsewhere,  that  the  plaintiff  has 
any  valid  interest  in,  or  right  to,  the  possession  of  the  land  in 
question,  and  that  these  are  essential  requirements  in  an  ac- 
tion to  quiet  title.  While  it  is  not  alleged  in  so  many  words 
that  the  plaintiflf  has  a  valid  interest  in  or  right  to  the  pos- 
session of  the  lands  in  question,  conceding  the  matters  stated 
in  the  complaint  to  be  true,  it  would  be  hard  to  escape  the 
conclusion  that  she  did  have  a  valid  interest  in  the  land.  If 
the  facts  stated  show  the  interest,  that  is  sufficient;  the  alle- 
gation of  interest,  outside  of  facts,  would  amount  to  nothing 
more  than  pleading  a  conclusion  of  law.  Under  our  statute* 
it  is  not  necessary  that  the  plaintiflf  must  be  in  possession  to 
maintain  an  action  to  quiet  title.  This  was  decided  in  Spit' 
hill  V.  Jones,  3  Wash.  290,  and  in  Jackson  v.  Tateho,  3  Wash. 
456,  at  this  term  of  court. 

On  the  fourth  proposition  discussed  in  plaintiflf 's  brief, 
however,  viz.,  that  the  conveyance  cannot  be  impeached  as 
fraudulent,  unless  it  be  shown  by  distinct  averment  in  the 
complaint  that  the  debtor  had  no  other  property  subject  to 
execution  at  the  time  the  conveyance  was  made,  we  are  in- 
clined to  think  that  the  weight  of  authority  and  the  better 
reasoning  is  with  the  respondent.  It  is  true  that  the  cases 
cited  by  respondent  fall  within  the  class  of  cases  where  the 
judgment  creditors  are  seeking,  by  aid  of  creditors'  bill,  to  sub- 
ject the  property  conveyed  to  the  payment  of  the  debts  of  the 
various  creditors,  or  where  the  judgment  creditor,  after  execu- 
tion has  been  returned  nulla  bona,  has  levied  upon  the  property 
fraudulently  conveyed,  and  moved  to  set  aside  the  alleged 
fraudulent  conveyance,  and  subject  the  property  seized  to  sale 
under  the  execution  issued.  And  it  is  also  true  that  there  are 
a  few  cases,  notably  Hager  v.  Shindler,  29  Cal.  48,  that  under- 
tai'<»  to  distinguish  between  that  class  of  cases  and  the  one  at 
bai,  Nut  the  argument  is  not  a  convincing  one  to  us,  and  we 
are  u  lable  to  see  the  diflFerence  in  principle.  It  seems  to  us 
that  the  same  reasons  attach  equally  in  both  cases.  The  only 
theory  upon  which  a  court  of  equity  would  interfere  in  the 
first  class  of  cases  is,  that  there  is  no  adequate  remedy  at  law; 
but  if  the  debtor  had  other  property  out  of  which  he  could 
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collect  his  debt  he  would  have  an  adequate  remedy  at  law, 
and  it  would  be  difficult  to  establish  the  fact  that  the  convey- 
ance was  fraudulent,  and  that  it  was  done  for  the  purpose  of 
preventing  creditors  from  collecting  their  debts,  without  show- 
ing at  the  same  time  that  the  debtor  had  no  other  property 
subject  to  execution.  To  assert  that  the  conveyance  was  made 
for  the  purpose  of  defrauding  creditors,  while  at  the  same  time 
the  debtor  had  other  property  out  of  which  the  creditor  could 
make  his  debt,  would  be  an  inconsistent  statement.  And  the 
fraudulent  conveyance  is  the  fact  that  must  be  established,  or 
the  plaintifiF  cannot  recover  in  this  case,  just  as  it  was  the  fact 
that  had  to  be  established  when  the  action  was  brought  in  the 
nature  of  a  creditor's  bill;  and  the  proof  necessary  to  estab- 
lish that  fact  must  be  just  as  convincing,  and  the  allegations 
under  which  the  proof  can  be  made  just  as  clear  and  distinct. 
It  seems  that  this  is  the  main  test  of  the  fraud ulency  of  the 
conveyance;  to  hold  otherwise  would  be  to  hold  that  every 
voluntary  conveyance,  or  conveyance  without  consideration, 
must  be  held  prima  facie  fraudulent.  If  a  man  saw  fit  to  make 
a  voluntary  conveyance  to  his  wife  or  child,  or  to  any  one  else, 
it  does  not  concern  his  creditors  if  he  still  have  property  left 
sufficient  to  satisfy  their  just  and  legal  demands;  and  if,  at  the 
time  of  the  sale  of  this  land  by  law,  he  had  other  property  out 
of  which  the  plaintiflf  could  have  collected  her  debt,  she  could 
not  then  be  heard  to  complain  of  this  conveyance.  And  there 
is  no  more  reason  why  she  should  be  heard  now,  or  why  the 
relative  positions  of  the  parties  with  respect  to  this  question 
should  be  changed. 

In  Sands  v.  Hildreih,  14  Johns.  493,  the  court  seems  to  base 
its  judgment  on  the  theory  that  such  showing  ia  a  matter  of 
defense,  and  that  the  burden  of  proof  was  upon  the  defendant, 
but  we  see  no  more  reason  for  shifting  the  burden  of  proof  in  this 
class  of  cases  than  in  the  class  of  cases  where  it  is  almost  uni- 
versally held  that  insolvency  must  be  pleaded  and  proven; 
and  it  seems  to  conflict  with  the  general  proposition  of  law, 
that  where  fraud  is  alleged  it  must  be  proven,  and  that  the 
burden  will  not  be  placed  upon  the  defendant  to  prove  affirm- 
atively that  the  transaction  was  without  fraud.  In  Vasser  v, 
Henderson,  40  Miss.  519,  90  Am.  Dec.  351,  the  court,  after 
announcing  the  doctrine  as  claimed  by  appellant,  adds:  "We 
do  not  mean  to  say  that  every  voluntary  conveyance  is  a  fraud- 
ulent one  within  the  meaning  of  the  statute.  The  plaintiflf 
making  a  levy  on  the  property  undertakes  the  responsibility 
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of  showing  that,  upon  the  circumstances  of  the  particular  case, 
the  transaction  is  one  which  the  law  will  not  sanction." 

But  it  seems  that,  so  far  as  the  plaintiflf's  interests  were 
concerned,  it  was  no  matter  what  the  particular  circumstances 
of  the  case  were,  provided  there  was  sufficient  other  property 
left  to  apply  on  his  debt.  This  was  the  particular  circum- 
Btance  which  was  necessary  to  be  proven.  No  creditor  has 
any  right  to  ask  a  court  of  equity  to  interfere  in  his  behalf,  to 
the  end  that  he  shall  have  his  judgment  satisfied  out  of  the 
proceeds  of  some  particular  property  of  his  debtor.  It  may  be 
added,  however,  that  in  the  case  just  cited  there  had  been  no 
sale  of  the  property,  as  in  this  case.  That  was  a  case  where 
the  property  had  been  levied  upon,  and  the  proceeding  was  to 
set  aside  the  fraudulent  conveyance,  and  to  subject  the  prop- 
erty seized  to  sale  under  the  execution.  This  decision  is  in 
the  teeth  of  the  uniform  decisions,  and  is  the  case  described 
by  appellant  as  the  second  method  of  procedure,  and  where, 
according  to  bis  own  statement  in  his  brief,  "the  essential 
allegation  of  such  a  case  is  the  issuance  of  the  writ  of  execu- 
tion and  the  return  nulla  bona."  Pulliam  v.  Taylor^  50  Miss. 
551,  decides  that  the  jurisdiction  of  a  court  of  equity  is  ample 
as  before  or  after  sale  to  set  aside  a  fraudulent  conveyance, 
and  we  are  not  able  to  find  that  they  passed  at  all  on  the  ques- 
tion now  under  consideration,  unless  it  may  be  inferred  from 
the  fact  that  they  founded  their  decision  on  the  question  in- 
volved, viz.,  the  right  of  the  party  to  set  aside  the  conveyance, 
after  sale  on  the  particular  ground  that  the  statute  of  frauds 
denounces  absolute  nullity  upon  this  character  of  conveyance, 
made  with  intent  to  hinder,  delay,  or  defraud  creditors,  and 
that,  so  far  as  the  judgment  creditor  is  concerned,  it  is  as 
though  the  conveyance  had  never  been  made.  In  Harrison  v. 
Kramer^  3  Iowa,  543,  and  which  completes  the  list  of  cases 
cited  by  appellant  on  this  point,  all  that  is  decided  is,  that 
the  judgment  debtor,  if  he  saw  fit,  may  sell  the  fraudulently 
conveyed  property  under  his  execution,  and  bring  his  action 
afterward  to  quiet  the  title,  and  that  in  such  a  case  it  is  not 
necessary  to  have  a  return  of  nulla  bona.  But  it  is  not  decided 
that  the  question  of  insolvency  need  not  be  put  in  issue  in  any 
manner  in  such  a  proceeding,  and  this  was  the  construction 
afterward  placed  upon  that  case  by  the  supreme  court  of  Iowa 
in  Pearson  v.  Maxjield,  51  Iowa,  76,  which  was  a  case  like  the 
one  at  bar,  where  the  execution  purchaser  brought  an  action 
to  set  aside  the  conveyance  on  the  ground  of  fraud  to  creditors. 
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Said  the  court:  "  If,  at  the  time  of  the  issuance  of  the  execu- 
tion, the  execution  debtor  had  other  property  out  of  which  the 
execution  could  have  been  satisfied,  the  plaintiff  should  have 
levied  upon  such  property  instead  of  upon  the  property  in 
question,  which  could  be  effectually  reached  only  through 
the  aid  of  a  court  of  equity.  It  is  usual,  as  preliminary  to  a 
levy  upon  property  alleged  to  have  been  fraudulently  con- 
veyed by  the  execution  debtor,  to  have  a  return  of  execution 
'  no  property  found.'  It  has  sometimes  been  thought  that  this 
is  absolutely  necessary,  but  it  was  held  in  Postlewait  v.  HoweSy 
3  Iowa,  365,  and  Gordon  v.  Worthley,  48  Iowa,  429,  that  the 
fact  of  insolvency  may  be  proven  in  other  ways.  But  no  case 
has  gone  so  far,  we  think,  as  to  hold  that  all  proof  of  insol- 
vency can  be  dispensed  with.  The  action  of  Gwyer  v.  FigyinSy 
37  Iowa,  517,  was  brought  by  a  creditor  to  set  aside  a  convey- 
ance as  fraudulent,  and  was  reversed  upon  the  ground,  among 
others,  that  the  debtor's  insolvency  was  not  proven.  The  ap- 
pellant insists  that  there  is  no  evidence  in  this  case  that  the 
execution  debtor  was  insolvent,  and  we  think  the  point  is  well 
taken.  No  evidence  is  pointed  out  by  the  appellee,  and  we 
hive  failed  to  discover  any." 

Of  course,  if  it  is  necessary  to  prove  insolvency,  it  is  neces- 
sary to  allege  it,  as  the  defendant  has  a  right  to  prepare  his 
lefense  with  reference  to  the  allegations  of  the  complaint. 
Believing  that  no  substantial  distinction  can  be  made,  so  far 
as  this  question  is  concerned,  between  a  case  that  is  brought 
•oefore  and  a  case  that  is  brought  after  sale,  and  believing  fur- 
ther that  in  the  absence  of  some  other  reason  for  a  digression, 
;hat  it  is  better  to  have  a  uniform  practice  in  all  this  char- 
acter of  cases,  regardless  of  which  particular  proceeding  is 
adopted  by  the  creditor,  we  decide  that  this  kind  of  an  action 
cannot  be  sustained  without  an  allegation  and  proof  that  there 
was  no  other  property  of  the  judgment  debtor  at  the  time  of 
the  conveyance  out  of  which  the  creditor  could  satisfy  his 
judgment  or  claim,  and  that  therefore  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action. 

The  eighth  ground  of  defendant's  demurrer  is,  that  the  cause 
of  action  is  barred  by  the  statute  of  limitations;  it  being  an 
action  for  relief  on  the  ground  of  fraud,  it  falls  within  the  pro- 
visions of  the  twenty-eighth  section  of  the  code,  which  requires 
such  action  to  be  brought  within  three  years,  or  else  that  it 
falls  within  the  provisions  of  section  33,  which  requires  the 
action  to  be  brought  within  two  years  from  the  time  the  cause 
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of  action  accrued.  But  we  are  of  the  opinion  that  this  kind 
of  an  action  does  not  fall  within  the  provisions  of  either  section 
referred  to.  It  is  not  an  action  for  relief  upon  the  ground  of 
fraud  within  the  contemplation  of  section  28.  That  section 
we  think  has  reference  to  suits  by  parties  to  contracts  who  are 
asking  to  be  relieved  from  contracts  that  they  were  fraud- 
ulently induced  to  make,  as  where  a  deed  has  been  fraudulently 
obtained,  and  suits  of  that  character  where  fraud  is  the  sub- 
fltantive  cause  of  the  action.  But  in  this  case  the  alleged  fraud 
is  only  an  incident;  the  deeds  have  been  treated  as  fraudulent, 
and  that  fact  was  assumed  by  the  sale  of  the  land  as  between 
the  creditor  and  the  fraudulent  conveyancer.  As  we  have  be- 
fore said,  the  fraudulent  deed  conveyed  nothing,  and  was  ren- 
dered absolutely  void  by  the  levy  and  sale;  and  the  title  was 
vested  in  the  purchaser  by  the  sheriff's  deed;  and  as  was  said 
by  the  court  in  Hager  v.  Shindler,  29  Cal.  48,  the  purchaser 
had  then  for  the  first  time  a  title  to  be  clouded,  and  "  her 
right  to  bring  her  action  does  not  antedate  the  facts  in  which 
it  had  its  origin."  It  cannot  be  concluded  that  an  action  to 
remove  a  cloud  falls  within  the  statute  of  limitations  for  ac- 
tions for  relief  upon  the  ground  of  fraud,  for  there  may  be 
clouds  upon  the  title  without  the  aid  of  fraud.  "  Hence,"  as 
was  said  by  the  court  in  Stewart  v.  Thompson,  32  Cal.  260, 
-"fraud  is  a  false  quantity  when  we  come  to  assign  an  action 
T)f  this  character  to  its  proper  class  under  the  statute  of  lim- 
itations." In  this  case  the  plaintiff  is  the  owner  of  the  land; 
she  has  title  to  the  land,  and  she  alleges  that  this  title  is 
clouded  by  fraudulent  deeds  which  are  on  the  record.  Judge 
Sawyer,  in  a  clear  and  convincing  concurring  opinion  in 
Stewart  v.  Thompson,  32  Cal.  260,  says:  "After  obtaining  his 
sheriff's  deed,  he  was  in  a  position  to  recover  possession  of 
the  land,  notwithstanding  the  fraudulent  conveyance,  without 
-first  procuring  its  cancellation  in  equity.  It  was  only  necessary 
lo  prove  the  fraud  when  the  fraudulent  deed  should  be  set  up 
in  the  action  at  law  to  recover  the  possession." 

Under  the  statute,  an  action  for  the  recovery  of  the  posses- 
sion can  be  commenced  within  ten  years.  We  think,  there- 
fore, that  the  action  is  not  barred,  though  we  do  not  now  decide 
that  an  action  to  remove  a  cloud  would  be  even  subject  to  that 
limitation,  or  subject  to  any  limitation  at  all;  for  as  ten  years 
had  not  elapsed  between  the  time  the  purchaser  received  her 
deeds  to  any  of  these  lands  and  the  time  of  the  commence- 
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ment  of  this  action,  it  is  not  necessary  to  discuss  the  subject 
of  limitations  further. 

We  have  examined  all  the  other  points  raised  by  the  de- 
murrer, and  without  discussing  them  specifically,  find  that 
they  cannot  be  sustained.  But  the  point  last  discussed  we 
think  well  taken,  and  on  that  ground  the  demurrer  will  be 
sustained. 

The  judgment  is  therefore  affirmed. 

Stiles,  J.  Within  the  time  allowed  for  filing  a  petition  for 
rehearing  the  appellant  moves  to  modify  the  judgment  of 
this  court  by  remanding  the  case  to  the  superior  court,  with 
leave  to  appellant  to  amend  her  complaint  herein,  to  avoid  the 
holding  that  the  insolvency  of  the  fraudulent  debtor  must  be 
pleaded,  upon  the  ground  that  the  question  upon  which  this 
court  affirmed  the  decision  of  the  superior  court  was  raised 
for  the  first  time  in  this  court,  and  was  not  suggested,  raised, 
or  argued  in  the  superior  court.  The  object  of  this  motion 
was  avowedly  to  avoid  the  delay  incident  to  the  bringing  of  a 
new  action;  and  the  method  taken  to  advise  us  as  to  what 
matters  were  and  were  not  passed  upon  by  the  superior  court 
is  by  filing  an  affidavit  showing  the  briefs  used  on  the  argu- 
ment  of  the  demurrer,  and  the  opinion  of  the  court  in  decid- 
ing thereon.  We  do  not  think  the  practice  here  proposed  can 
be  acceded  to.  The  judgment  below  was,  that  the  complaint 
be  dismissed,  and  we  have  affirmed  that  judgment.  It  is 
therefore  ended,  and  there  would  be  no  propriety  in  allowing 
amendments  now.  The  motion,  if  granted,  would  require  a 
reversal  of  the  judgment  to  make  it  of  any  avail,  which  we 
cannot  do  upon  the  grounds  stated  in  the  opinion.  Upon  our 
own  motion,  however,  we  think  we  should  modify  the  judg- 
ment here,  as  well  as  that  in  the  superior  court,  by  providing 
that  the  dismissal  be  without  prejudice  to  a  new  action  by  the 
appellant  authorized  by  law. 

The  motion  will  be  denied,  and  the  judgment  modified  as 
above  suggested. 

HoYT,  J.  I  concur  in  modifying  the  judgment  as  stated  in 
the  above  opinion,  but  dissent  from  that  portion  of  such  opin- 
ion as  holds  that  the  motion  should  be  denied,  as  I  think  that 
it  should  be  granted.  

QodCTiifQ  TrrLB:  See  note  to  Letoit  ▼.  LidUy,  ante,  p.  33. 
Tub  DoirrRi.VK  or  tub  Principal  Casb  is  Rbpuoiatbd  in  Alabamai   8m 
Teofftie  ▼.  Martin,  87  AIa.  600;  13  Am.  St.  Bap.  63;  bat  th«  oourt  waa  uot  unaoi* 
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mous  either  in  that  case  or  those  which  it  followed;  and  though  several  state* 
have  adopted  the  same  rule  as  Alabama,  the  weight  both  of  authority  and 
reason  is  undoubtedly  in  favor  of  the  granting  of  relief  under  these  circum- 
stances.  In  6haw  v.  Dwiyht,  27  N.  Y.  244,  81  Am.  Dec.  275,  the  principle 
was  applied  to  the  case  of  a  judgment  creditor  who  had  no  title  to  the  land, 
but  only  a  general  lien  by  judgment;  and  in  Perham  v.  Haverhill  Fibre  Co.,  64 
N.  H.  486,  it  was  held  that  a  mere  attaching  creditor  might  maintain  a  bill 
to  remove  the  cloud  of  a  tax  deed  upon  the  real  estate  attached. 

AcrioN  TO  Removb  Cloud  on  Title  is  not  within  the  general  statute  of 
limitations  and  barred  by  the  lapse  of  six  years,  as  being  an  action  for  re* 
lief  on  the  ground  of  fraud:  Bausman  v.  Kelley,  38  Minn.  197;  8  Am.  St.  Rep. 
661.  But  the  right  to  relief  may  be  barred  by  laches:  Woodstock  Iron  Co*- 
▼.  Fullenwider,  87  Ala.  584;  13  Am.  St.  Rep.  73. 
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Husband  and  Wifb  —  Injcjby  to  Wirs  —  Parties.  —  An  aotioa  for  an  in. 
jury  to  a  wife,  caused  by  the  negligence  of  a  third  person,  mnst  be 
brouciht  in  the  name  of  her  husband;  and  the  wife  is  a  proper,  although 
not  a  necessary,  party  plaintiff. 

Husband  and  Wife  — Injury  to  Wife  —  Measure  ot  Dauaoes. — la  an 
action  by  a  husband  and  wife  jointly  to  recover  for  an  injury  to  her^ 
caused  by  the  negligence  of  a  third  person,  the  measure  of  damages  is 
compensation  for  the  injury  and  its  subsequent  consequences,  her  pain, 
suffering,  and  wounded  feelings,  the  cost  of  her  nursing,  medical  attend- 
ance,  and  medicines,  and  the  value  of  her  loss  of  services  in  the  house- 
hold. 

Street-railways  —  Accident  as  Evidence  oir  NEaLXOENOB.  — The  fact  that 
a  passenger  on  a  cable-car  in  a  city  is  injured  without  fault  of  his  own 
does  not  raise  a  presumption  of  negligence,  casting  the  burden  of  proof 
on  the  railway  company  to  disprove  it. 

Street-railways  —  Passbnger  on  Dcbimy  —  Contributory  Neglioenob. 
A  passenger  who  takes  a  seat  on  a  dummy-car  of  a  cable-railway,  when 
he  can  sit  on  the  inside  of  the  car  with  safety,  is  not  guilty  of  oontriba- 
tory  negligence.  A  passenger  on  the  dummy  has  the  same  right  to  be 
protected  against  the  negligence  of  the  company's  servants  as  a  passen- 
ger inside  the  car. 

Negligence  —  Damages  for  Death  of  Child  en  Ventre  sa  Mere.  — In  an 
action  to  recover  for  negligent  injury  to  a  woman  pregnant  with  child, 
she  cannot  recover  for  the  premature  birth  and  death  of  the  child  as  a 
result  of  the  injury,  but  she  may  recover  for  her  suffering  and  impaired 
health  resulting  from  such  death,  if  due  to  the  injury  received  by  her. 

J.  C.  Haines,  for  the  appellant. 

Ralph  Simon,  and  Allen  and  Powell,  for  the  respondents. 

Stiles,  J.     This  was  an  action  by  husband  and  wife  for 
damages  resulting  from  injuries  inflicted  upon  the  wife  through 
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the  negligent  acts  of  appellant's  conductor  and  gripinan  while 
she  was  a  passenger  on  its  street-car.  She  occupied  an  out- 
side seat  on  the  dummy,  at  the  side  and  near  the  front.  At 
a  certain  place  the  railway  track  was  blocked  by  a  grocer's 
delivery  wagon,  the  driver  of  which  refused  to  move  out  of 
the  way  until  the  dummy  came  to  a  stop  within  a  foot  or 
two  of  the  rear  end  of  the  wagon.  After  the  gripman  had 
called  upon  the  wagon  driver  to  move  on,  the  conductor  told 
the  gripman  to  move  the  car  up  and  hit  or  push  the  wagon. 
The  gripman  obeyed  the  directions  and  struck  the  wagon  a 
light  blow,  when  the  driver  of  the  wagon  whipped  up  his  horse 
and  drove  down  the  street,  still  occupying  the  railway  track, 
the  dummy  following  closely  after,  and  perhaps  still  pushing 
tlie  wagon.  They  proceeded  thus  for  about  three  hundred  feet, 
when  suddenly  the  driver  turned  his  horse  sharply  to  one  side, 
for  the  purpose  of  entering  a  cross-street,  and  the  dummy 
coming  immediately  behind  crashed  into  the  rear  end  of  the 
wagon,  and  upset  and  broke  it.  Some  portion  of  the  wagon, 
said  to  be  part  of  a  broken  wheel,  fell  upon  Mrs.  Hawkins,  and 
injured  her.  The  complaint  contained  allegations  of  damages 
as  follows:  "  Whereby  and  by  reason  of  which  said  plaintiff's 
(Mrs.  Hawkins's)  body  was  greatly  bruised  and  injured,  caus- 
ing this  plaintiflf  to  suffer  great  pain  of  body  and  anguish  of 
mind,  and  was  by  reason  thereof  confined  to  her  bed  under 
the  care  of  a  physician,  and  prevented  from  attending  to  her 
household  duties,  as  also  her  business  and  employment,  to  wit, 
that  of  bath  tender,  for  a  long  space  of  time,  to  wit,  ten  days, 
and  thus  prevented  from  earning  her  salary  of  two  dollars  per 
day;  and  this  plaintiff,  the  said  George  Hawkins,  the  husband 
of  said  Marie  Hawkins,  was  deprived  of  the  society,  services, 
companionship,  and  solace  of  his  said  wife,  and  was  compelled 
to  and  did  incur  large  expense  and  outlay,  both  of  time  and 
money,  in  attending  to  and  curing  his  said  wife  as  aforesaid, 
whereby  he  was  damaged  in  a  large  sum,  to  wit,  one  thousand 
dollars;  that  at  the  time,  to  wit,  the  twenty-sixth  day  of 
May,  1890,  when  the  said  defendant  corporation,  by  its  care- 
lessness and  neglect  as  aforesaid,  caused  the  injury  aforesaid, 
the  plaintiff  Marie  Hawkins  was  enceinte^  and  that  the  injury 
to  her  body  as  aforesaid,  caused  by  the  collision  aforesaid,  was 
of  such  a  severe  character  that  it  caused  the  death  of  the  child 
with  which  the  said  plaintiff  was  then  and  there  enceinte  as 
aforesaid,  and  since  the  filing  of  the  second  amended  com- 
plaint and  the  answer  thereto  herein,  to  wit,  on  October  6, 
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1890,  the  plaintiff  Marie  Hawkins  lost  the  said  child,  and  by 
reason  whereof  the  said  Marie  Hawkins  sufifered  great  pain  in 
body  and  distress  of  mind  in  giving  birth  to  the  said  child 
dead,  and  in  the  loss  of  the  said  child;  and  these  plaintifiTs 
were  compelled  to  and  did  expend  large  sums  of  money  in 
curing  the  said  Marie  Hawkins,  and  suffered  other  damages 
therein." 

The  case  was  commenced  within  a  few  days  after  the  injury 
occurred,  and  originally  charged  no  damage  accruing  later 
than  ten  days  from  May  26th,  but  subsequent  to  October  5th 
the  last  paragraph  was  added  as  a  supplemental  complaint. 

The  first  error  complained  of  relates  to  the  husband's  al- 
leged damage.  The  defendant  requested  the  court  to  charge 
that  the  fact  that  the  husband  was  joined  as  a  plaintiff  in  the 
action  gave  him  no  right  to  recover  any  damages  on  his  own 
account  for  loss  or  injury  sustained  by  him.  This  request  was 
refused,  and  the  court  charged  instead:  "If  the  jury  find  for 
the  plaintiffs,  and  if  they  find  that  by  reason  of  the  injuries  of 
the  wife,  Marie  Hawkins,  the  husband,  George  Hawkins,  was 
deprived  of  the  ordinary  benefit  of  his  wife's  services,  then  the 
jury  may,  in  computing  the  damages,  take  into  consideration 
a  fair  compensation  of  such  loss  caused  by  the  wife's  injuries." 

At  common  law,  when  a  wife  was  injured  through  the  tort 
of  a  third  person,  the  injury  and  the  right  of  action  were  hers, 
but  she  could  not  sue  unless  her  husband,  if  living,  joined 
her  as  plaintiff.  The  recovery  in  that  case  was  the  pecuniary 
measure  of  her  own  injury  and  suffering  in  body  and  mind. 
But  there  was  another  element  of  damage  which  could  be  re- 
covered only  by  her  husband  suing  alone  in  a  separate  action, 
viz.,  his  loss  of  her  services  and  his  outlay  in  restoring  her  to 
health.  In  this  case  the  complaint  seems  to  have  been  based 
upon  the  idea  that  he  could  also  recover  for  the  society,  com- 
panionship, and  solace  of  his  wife;  but  we  do  not  understand 
these  to  be  recoverable  injuries.  As  matter  of  fact,  unless 
death  ensues,  the  husband  is  not  deprived  of  either,  although 
his  enjoyment  of  them  may  be  lessened  by  the  knowledge  of 
his  wife's  suffering.  They  are  of  those  sentimental,  intangible 
injuries  which  the  law  cannot  measure.  Even  in  case  of  death 
they  are  not  elements  of  damage:  2  Thompson  on  Negligence, 
1289;  Commissioners  of  Howard  Co,  v.  Legg^  93  Ind.  623;  47 
Am.  Rep.  390.  The  departure  from  the  common  law  has,  la 
the  most  of  the  states,  been  in  the  direction  of  securing  to  the 
wife  the  right  to  sue  alone  for  injuries  to  her,  and  giving  her 
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the  fruits  of  her  action  as  her  separate  property.  In  others,  as 
Wisconsin  (Rev.  Stats.,  sec.  2680),  husband  and  wife  may  re- 
cover in  the  same  action  for  all  the  injuries  to  both,  in  case  of 
a  tort  committed  against  her. 

The  instruction  requested  by  the  appellant  was  based  upon 
the  common-law  rule,  and  would  have  been  a  proper  instruc- 
tion were  the  common  law  in  this  particular  in  force  here. 
But  inasmuch  as  the  right  to  sue  for  a  tort  which  one  has  suf- 
fered is  a  chose  in  action,  and  therefore  property,  in  those  states 
where,  as  here,  all  property  acquired  by  either  spouse,  other- 
wise than  by  gift,  bequest,  devise,  or  descent,  is  common  or 
community  property,  this  chose  in  action  is  suable  by  that 
member  of  the  community  who  has  the  disposition  of  the  com- 
munity personalty.  So  in  Texas,  it  is  held  that  the  wife  is 
not  either  a  necessary  or  a  proper  party  to  an  action  for  an 
assault  committed  upon  her:  Ezell  v.  Dodson^  60  Tex.  331; 
Gallagher  v.  Bowie,  66  Tex.  265.  And  in  California  the  hus- 
band is  held  to  be  a  necessary  party,  since  he  has  the  manage- 
ment and  power  of  disposition  of  the  right  to  damages  as  part 
of  the  common  property:  McFadden  v.  Santa  Ana  etc.  R^y  Co.f 
87  Cal.  464. 

Our  statutes  are  substantially  the  same  in  this  respect  as 
those  of  Texas  and  California,  and  we  see  no  reason  why  we 
should  not  follow  the  decisions  of  those  states.  In  this  case, 
therefore,  the  husband  was  the  only  necessary  party,  though 
the  wife,  by  section  7  of  the  code  of  1881,  is  a  proper  party; 
and  in  this  action  all  of  the  damages  naturally  flowing  from 
the  injury  complained  of  are  recoverable.  The  first  element 
of  these  to  be  considered  is  that  directly  connected  with  the 
person  of  the  wife,  —  the  injury  and  its  subsequent  consequen- 
ces, whether  permanent  or  temporary,  and  her  pain,  suflfering, 
wounded  feelings,  etc.;  next  the  cost  of  her  nursing,  medical 
attendance,  and  medicines,  which,  although  they  could  at  com- 
mon law  be  recovered  by  the  husband  alone,  are  with  us  pre- 
sumptively expenses  incurred  and  paid  by  the  community; 
and  lastly,  the  loss  of  the  wife's  services  in  the  household. 
Under  this  ruling,  it  is  apparent  that  the  instruction  asked 
by  the  defendant  was  properly  refused,  and  that  given  by  the 
court  as  above  was  substantially  correct. 

The  second  point  made  by  appellant  is,  that  the  court 
erred  in  instructing  the  jury  thus:  "  It  is  the  law  that  where 
a  passenger,  being  carried  on  a  train,  is  injured  without  fault 
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of  his  own,  there  is  legal  presumption  of  negligence,  casting 
upon  the  carrier  the  burden  of  disproving  it." 

Such  is  not  the  law  as  laid  down  by  very  numerous  author- 
ities. The  language  of  the  charge  in  question  was  apparently 
taken  from  Cooley  on  Torts,  2d  ed.,  796,  where  it  is  quoted 
with  approval  as  being  well  said  in  a  Pennsylvania  case. 
There  follow  several  lines  in  the  text,  however,  which  qualify 
the  quotation,  and  make  it  clearly  the  law  when  applied  to  the 
cases  intended  to  be  covered  by  it.  These  additional  lines  are 
also  taken  from  the  Pennsylvania  case,  but  without  credit  by 
quotation.  The  case  was  Meier  v.  Pennsylvania  R.  R.  Co.,  64 
Pa.  St.  225,  3  Am.  Rep.  581,  where  the  exact  language  is: 
"  Prima  facie,  where  a  passenger,  being  carried  on  a  train,  is 
injured  without  fault  of  his  own,  there  is  a  legal  presumption 
of  negligence,  casting  upon  the  carrier  the  onus  of  disproving 
it.  This  is  the  rule  when  the  injury  is  caused  by  a  defect  in. 
the  road,  cars,  or  machinery,  or  by  a  want  of  diligence  or  care^ 
in  those  employed,  or  by  any  other  thing  which  the  company 
can  and  ought  to  control,  as  a  part  of  its  duty  to  carry  the 
passenger  safely;  but  this  rule  of  evidence  is  not  conclusive.**" 

No  case  cited  to  us,  or  that  we  have  been  able  to  find,  goes 
further  than  this:  See  Patterson's  Railway  Accident  Law,  c, 
6,  pp.  438  et  seq.  In  Federal  Street  etc.  Ry  Co.  v.  Qibann,  9& 
Pa.  St..  83,  a  passenger  on  the  street-car  of  a  railway  company- 
was  struck  and  injured  by  a  passing  load  of  hay.  The  charge 
of  the  trial  court  was,  that  if  plaintiff  was  without  fault,  be 
was  entitled  to  recover,  unless  the  defendant  satisfied  the  jury, 
by  the  weight  of  evidence,  that  the  injury  arose  from  an  acci- 
dent which  could  not  be  prevented  by  the  utmost  skill,  fore- 
sight, and  diligence  on  the  part  of  the  driver.  Held,  error; 
and  the  court  said :  "  It  is  true,  in  many  cases,  that  mere  fact 
of  injury  to  a  passenger  raises  the  presumption  of  want  of  care 
on  the  part  of  the  railroad  company.  Such  is  the  case  when 
the  injury  results  from  defective  track,  cars,  machinery,  or 
motive  power.  Here  there  was  no  privity  between  the  com- 
pany and  the  driver  of  the  wagon We  see  nothing  in 

the  case  which  relieved  the  defendant  in  error  from  proving 
negligence,  or  that  threw  on  the  company  the  burden  of  dis- 
proving it." 

Applying  the  just  rule  thus  laid  down  to  the  case  at  bar,  we 
do  not  see  how  the  charge  given  by  the  court,  even  had  it  been 
modified  as  quoted  from  Meier  v.  Pennsylvania  R.  R.  Co.,  64 
Pa.  St.  225,  3  Am.  Rep.  581,  could  have  been  pertinent.    Th* . 
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nature  of  the  accident  was  not  such  as  to  warrant  saying  any- 
thing about  the  machinery,  and  the  question  whether  the  ser- 
vants of  the  appellant  violated  any  duty  to  Mrs.  Hawkins  in 
allowing  the  dummy  to  run  so  close  behind  the  wagon  as  to 
touch  or  push  it,  so  that  when  the  wagon  was  turned  into  the 
side-street  by  the  driver  it  was  upset,  was  the  very  question 
wliich  the  jury  was  to  decide  upon  the  proofs.  They  were  to 
say  whether,  under  all  the  circumstances,  there  was  negligence 
in  so  running  the  car  at  the  rate  of  speed  at  which  it  traveled, 
or  in  not  stopping  the  car  when  the  wagon  slackened  its  pace 
in  turning  out.  But  if  the  fact  of  injury  was  to  determine  the 
negligence  prima  facie,  the  jury  would  naturally  stop  its  con- 
sideration of  the  other  questions,  and  look  to  the  defendant's 
evidence  to  see  whether  there  was  anything  to  negative  the 
presumption  declared  by  the  court.  For  this  error  the  case 
must  be  reversed.  But  there  are  some  other  matters  which  it 
is  necessary  to  advert  to  in  view  of  another  trial. 

The  appellant  claims  contributory  negligence  on  the  part  of 
Mrs.  Hawkins  in  taking  a  seat  on  the  outside  of  the  dummy 
when  she  could  have  sat  safely  on  the  inside  of  the  trail  car. 
This  we  cannot  support.  The  seats  on  the  dummy  were  for 
passengers,  and  any  one  sitting  there  had  the  same  right  to  be 
protected  against  the  negligence  of  the  company's  servants  as 
though  he  had  sat  inside. 

The  original  claim  in  this  case  was  for  special  damage  to  a 
dress  worn  by  Mrs.  Hawkins,  in  the  sum  of  twenty-five  dollars, 
twenty  dollars  for  loss  of  her  earnings  as  a  bath  tender,  and  three 
thousand  dollars  general  damages.  But  by  the  third  amended 
and  supplemental  complaint,  filed  after  the  delivery  of  her 
child,  the  demand  was  raised  to  twenty-five  thousand  dollars. 
We  can  see  no  reason  for  this  very  great  increase  in  the  al- 
leged damage,  unless  it  was  upon  the  theory  that  if  the  death 
of  the  child  could  be  shown  to  have  been  caused  by  the  injury 
to  its  mother,  that  fact  would  be  ground  for  an  enhancement 
of  the  damage.  Nor  can  we,  upon  any  other  theory,  account 
for  the  vast  amount  of  medical  testimony  adduced  to  show 
that  the  death  of  the  child  some  three  weeks  before  its  deliv- 
ery was  attributable  to  the  blows  and  fright  inflicted  upon  Mrs. 
Hawkins  four  months  and  nine  days  before  its  delivery.  Had 
this  testimony  been  coupled  with  any  attempt  to  show  that  in 
giving  birth  to  the  child  the  mother  had  suffered  any  anusual 
pain  or  illness,  or  that  by  the  death  of  the  child,  and  her 
subsequent  carriage  of  it  for  several  weeks  in  that  condition, 


78  Hawkins  v.  Front  St.  Cable  R.  R.  Co.      [Wash. 

she  had  been  subjected  to  extraordinary  distress  of  body  or 
mind,  we  might  discern  some  purpose  in  it.  But  it  is  admitted 
that  the  mere  loss  of  the  child  by  its  death  en  ventre  sa  mere 
is  not  a  recoverable  damage,  and  for  aught  that  appears,  there 
was  no  preceptible  difiference  in  the  amount  of  pain  and  illness 
attending  the  delivery  of  the  child  dead  from  what  there  would 
have  been  had  it  been  alive.  It  may  have  been  imagined  that 
there  would  be,  but  there  was  no  testimony  that  there  was.  It 
appeared  that  the  child,  on  May  26th,  must  have  been  at  least 
four  months  advanced.  On  that  day  the  accident  occurred, 
after  which  Mrs.  Hawkins  went  home  without  assistance.  She 
was  immediately  attended  by  a  physician,  who  found  symp- 
toms of  miscarriage.  But  after  about  ten  days  of  quiet  and 
treatment,  the  danger  apparently  passed  away,  and  she  re- 
sumed her  accustomed  household  duties,  using  great  care  and 
caution,  however,  against  any  imprudence  which  might  bring 
on  the  dreaded  miscarriage.  She  continued  somewhat  nervous 
and  anxious,  and  suffered  some  pain  and  had  some  faint  spells; 
but  the  child  was  alive,  and  remained  so  until  a  certain  time 
some  four  weeks  before  October  5th,  after  which  no  signs  of  life 
were  observed.  No  physician  was  summoned  until  the  day 
of  her  delivery,  and  the  confinement  lasted  some  fourteen 
hours.  It  was  about  two  months  later  before  she  could  resume 
her  household  duties.  Previous  to  the  accident  she  was  a 
healthy  woman,  and  had  none  of  the  symptoms  described. 

Upon  these  summarized  facts,  the  jury  was  to  find  what 
pecuniary  injury  the  plaintiffs  suffered  from  the  tort  commit- 
ted against  Mrs.  Hawkins,  not  in  any  sense  against  the  child. 
Cases  are  cited  to  show  that  damages  have  been  recovered  for 
a  miscarriage:  Shartle  v.  Minneapolis^  17  Minn.  308;  Barheev, 
Reese,  60  Miss.  906;  Brown  v.  Chicago  etc.  R'y  Co.,  54  Wis.  342; 
41  Am.  Rep.  41.  But  in  all  such  cases  it  will  be  found  that 
the  recovery  was  for  the  ill-health  and  suffering  attendant  and 
consequent  upon  the  miscarriage,  and  not  in  any  sense  for  the 
loss  of  the  child.  In  this  case,  however,  respondents'  own  medi- 
cal experts  say  there  was  no  miscarriage,  but  a  premature 
birth,  caused  by  the  death  of  the  child  from  insufficient  nourish- 
ment, referable  probably  to  the  injury  and  fright  occurring  to 
the  mother  in  May  previously.  Now,  time  is  not  considered 
in  establishing  liability  for  injuries,  except  that  when  what 
are  claimed  to  be  effects  of  an  injury  appear  at  a  period  remote 
from  the  injury  the  proximateness  of  the  cause  is  more  diffi- 
cult to  prove.     And  so  we  have  no  doubt  that  if  Mrs.  Haw- 
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kins  shows  impairment  of  health  and  suffering  growing  out  of 
the  death  and  premature  birth  of  her  child,  which  would  not 
have  attended  its  birth  at  the  usual  time  either  alive  or  dead, 
and  also  that  the  child's  death  is  attributed  to  a  negligent 
injury  which  she  received,  respondents  can  recover  for  her 
suffering  and  impaired  health.  But  she  must  show  the  injury 
by  appropriate  evidence,  and  the  mere  proof  that  the  child 
died,  and  was  prematurely  delivered,  as  a  result  of  the  acci- 
dent, would  not  be  sufficient  to  presume  substantial  damage 
therefrom. 

We  are  led  to  say  this  much  from  a  belief  that  from  the 
way  the  case  went  to  the  jury,  the  death  of  the  child  probably 
occupied  a  large  place  in  its  calculations,  and  tended  to  cause 
the  return  of  a  somewhat  excessive  verdict,  upon  the  showing 
of  actual  damage;  though  we  do  not  wish  it  understood  that  if 
the  size  of  the  verdict  were  the  only  ground  of  objection,  wo 
should  on  that  account  reverse  the  case.  It  is  matter  of  common 
knowledge  that  every  woman  who  is  enceinte^  and  particularly 
one  who  is  so  for  the  first  time,  is  more  or  less  prone  to  ner- 
vousness and  anxiety,  as  well  as  that  the  travail  of  childbirth 
is  a  time  of  suffering,  illness,  and  danger,  so  that  it  is  not  just 
to  impose  upon  the  merely  careless  tort-feasor,  without  previous 
knowledge  of  her  condition,  liability  for  more  of  her  trouble 
than  he  has  actually  caused. 

Judgment  reversed,  and  cause  remanded  for  a  new  triaL 


HnSBAIf D  ATID  WlTB,  Joilf DKB  OT,  19  SUTTS  FOR  PkRSOHAI.  InJTTRT  TO  HkB. 
—  The  common-law  rule  waa,  that  both  hnaband  and  wife  mast  joia  in  a  suit  for 
damages  for  personal  injuries  to  the  wife:  BaUard  ▼.  Rtuaell,  33  Ma.  196;  M 
Am.  Dec.  620.  Thb  rale  has  been  mo<iified  ia  most  of  the  states  by  the  varH 
oua  statutes  affecting  the  marriage  relation.  In  some  jurisdictions,  as  in  New 
York,  a  wife  may  sue  alone:  Bennett  ▼.  Bennett,  116  N.  Y.  584.  The  same  rale 
prevails  in  Indiana,  Alabama,  and  perhaps  in  the  greater  number  of  states. 
Recent  cases  illustrating  thii  view  are  Portland  v.  Taylor,  125  Ind.  522, 
and  Barker  v.  AnnLnton  etc  R'y  Co.,  92  Ala.  314.  In  Maryland  it  has  been 
held  that  a  wife  cannot  sue  alone  under  a  statute  providing  that  she  "may 
sue  in  any  court  of  law  or  equity,  upon  any  cause  of  action,  in  her  own  name, 
and  without  the  necessity  of  uprochein  ami,  as  if  she  were  mfenu  tole,"  for  the 
reason  that  this  clause  only  gives  her  the  right  to  sue  npou  any  cause  of  action 
aritting  out  of  "the  business,  occupation,  or  enterprise"  in  which  she  is  al« 
lowed  to  engage:  Wol/v.  Bauereu,  72  Md.  481.  On  the  other  hand,  in  those 
■tates  in  which  the  doctrine  of  community  property  has  been  adopted,  it  is 
held,  as  in  the  principal  case,  that  since  the  husband  has  the  right  to  dispose 
of  ihe  money  recovered  in  damages,  he  is  the  proper  party  plaintiff  in  such 
actions.  Recent  cases  on  this  point  are  Nenle  r.  Depot  R'y  Co.,  94  OaL  49f| 
Wt4lern  Union  Tel.  Co.  t.  Cooper,  71  Tex.  607;  10  Am.  St.  Rep.  772.   A  corol. 


80  In  RE  Permstick.  [Wash. 

lary  to  this  doctrine  is,  that  the  contributory  negligence  of  the  husband  is  im- 
puted to  the  wife:  McFadden  v.  Santa  Aim  tic  Street  R'y  Co.,  87  Oal.  464; 
Missouri  Pac  B'y  Co.  v.  White,  80  Tex.  202. 

Injuries  to  Wifb.  —  Damages  for  a  Personal  Injury  may  include  rea- 
sonable compensation  for  pain  and  suffering,  as  well  as  the  expense  of  medical 
attendance  and  the  loss  of  time  consequent  upon  confinement:  Pennsylvania 
R.  R.  Co.  V.  Books,  57  Pa.  St.  339;  98  Am.  Dec.  229.  Where  a  husband  sues 
alone  for  his  own  benefit,  he  may  recover  for  the  loss  of  his  wife's  services: 
Citizens'  R'y  Co.  v.  Twinane,  121  Ind.  375;  and  the  same  rule  prevails  where 
the  husband  sues  in  behalf  of  the  community:  Texas  etc  R'y  \.  Burnett,  80 
Tex.  536.  But  where  a  wife  is  allowed  to  sue  alone  for  damages,  she  cannot 
recover  for  the  loss  of  her  own  services.  Such  damages  can  be  recovered 
only  in  a  separate  action  brought  by  the  husband  in  his  own  name:  Blaech' 
imka  v.  Howard  Mission,  130  N.  Y.  497. 

Tub  PfiESUMFnoN  of  Nboligbnce  raised  by  the  happening  of  an  accident 
is  discussed  in  the  extended  note  to  Philadelphia  etc  R.  R.  Co.  v.  Anderson, 
20  Am.  St.  Rep.  490-495.  The  more  recent  case  of  Birmingliam  etc.  R'y  Co. 
y.  Haie,  90  Ala.  8,  24  Am.  St.  Kep.  743,  states  the  rule  thus:  Mere  proof  of 
injury  does  not  raise  a  presumption  of  negligence  against  the  accused  suffi- 
cient to  impose  on  him  the  burden  to  prove  due  care  on  his  part.  In  order 
to  recover,  plaintiff  must  show  an  accident  from  which  the  injury  resulted,  or 
circumstances  of  such  character  as  impute  negligence. 

Death  of  Child  before  Birth,  and  grief  occasioned  thereby,  are  not 
elements  of  damages  in  an  action  for  personal  injuries  to  a  wife.  But  evidence 
that  the  child  was  still-born  may  be  admitted,  if  that  fact  tends  to  show  that 
her  labor  was  thereby  prolonged,  and  her  suffering  increased:  Western  Union 
TeL  Co,  V.  Coojper^  71  Tex.  507;  10  Am.  St.  Rep.  772. 
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Judgment  oh  Unauthorized  Finding  of  Jury  is  Void.  —  A  finding  by  a 
jury  in  a  criminal  case,  that  the  complaint  was  malicious  and  without 
probable  cause,  in  addition  to  a  finding  of  not  guilty,  is  nnauthorized, 
and  a  judgment  on  such  verdict,  that  the  complaining  witness  pay  the 
costs  of  suit  or  stand  committed  to  jail  until  they  are  paid,  is  void. 

Void  Judgment.  —  Habeas  Corpus  may  be  maintained  for  relief  against  a 
oriminal  judgment  void  for  want  of  jurisdiction,  although  the  judgment 
defendant  has  the  right  of  appeaL 

A.  J.  Hanlon,  for  the  petitioner. 

James  A.  Haight  and  W.  H.  Snell^  for  the  respondent. 

Stiles,  J.  The  petitioner  is  confined  in  the  jail  of  Pierce 
County  under  a  commitment  of  the  superior  court,  which  re- 
cites that  in  the  case  of  State  v.  Locke  petitioner  was  the  com- 
plaining witness;  that  the  jury  trying  Locke  had  returned 
the  following  as  their  verdict,  viz.:  "  We,  the  jury  in  the  above- 
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entitled  cause,  do  find  the  defendant,  George  Locke,  not  guilty; 
And  we  further  find  that  the  complaining  witness  in  the  cause 
is  Leonard  Permstick,  and  that  the  complaint  was  malicious 
and  without  probable  cause";  and  that  thereupon  a  judgment 
was  entered  upon  the  verdict  that  the  petitioner  pay  the  costs 
of  the  trial,  $275.85,  and  stand  committed  to  the  jail  of  the 
county  until  payment 

We  are  of  the  opinion  that  this  judgment  was  void,  and 
that  petitioner  is  entitled  to  his  discharge.  The  judgment  is 
justified  by  reference  to  section  2103  of  the  code  of  1881;  but 
«n  inspection  of  that  section  does  not  bear  out  the  claim  as- 
serted under  it.  The  provision  there  made  is  applicable  only 
to  cases  of  examinations  before  committing  magistrates.  A 
"charge,"  a  "complaint,"  and  an  "examination"  are  spoken  of, 
which  do  not  apply,  in  the  sense  intended,  to  an  indictment 
or  an  information,  and  the  proceedings  thereunder.  It  is  true 
that  a  "judgment  or  verdict"  are  mentioned, in  which  it  shall 
be  designated  who  is  the  complainant,  but  in  the  same  clause 
it  is  prescribed  that  the  "  court,  justice  of  the  peace,  or  other 
magistrate  "  shall  decide  whether  the  complaint  was  frivolous 
or  malicious;  none  of  these  magistrates  find  verdicts,  and  we 
must  suppose  the  use  of  the  term  to  have  been  an  inadvertence. 
Perhaps  abetter  reason,  however,  why  section  2103  should  not 
be  sustained  in  this  case  is  that  section  966  was  evidently  in- 
tended by  the  legislature  to  cover  all  criminal  cases  triable  by 
jury,  and  two  things  are  at  once  observed  as  markedly  promi- 
nent in  that  section:  1.  That  the  court,  upon  failure  of  the 
prosecution,  is  to  be  satisfied  from  all  the  circumstances  that 
the  action  of  the  complainant  was  malicious  or  without  prob- 
able cause;  2.  That  imprisonment  until  the  costs  are  paid  is 
not  a  part  of  the  judgment  there  permitted.  The  jury  in  all 
criminal  cases  are  in  the  box  for  but  one  purpose,  viz.,  to  say 
whether  or  not  the  accused  is  guilty;  and  in  this  state  that 
fact  is  emphasized  by  a  statute  (sec.  1103),  which  prescribes  a 
form  of  verdict  covering  but  the  one  alternative,  which  they 
must  decide. 

We  do  not  find  it  necessary  to  pass  upon  two  constitutional 
questions  raised  here,  viz.,  whether  the  petitioner  had  due 
process  of  law,  and  whether  he  is  imprisoned  for  debt.  They 
will  be  interesting  when  occasion  arises  requiring  their  dia- 
cussion. 

The  petitioner  is  not  estopped  to  maintain  this  proceeding 
by  the  fact  that  he  might  have  appealed  from  the  judgment 
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against  him.  The  writ  of  habeas  corpus  is  allowahle  in  cases 
where  the  court  which  rendered  the  judgment  under  which 
the  person  is  held  was  not  a  court  of  competent  jurisdiction; 
or  the  party  may  appeal  if  he  sees  fit.  It  was  suggested  that 
the  case  of  In  re  Rafferty,  1  Wash.  382,  has  some  bearing  upon 
this  point  But  it  is  not  so.  In  the  Rafiferty  case  it  was 
sought  to  have  this  court  inquire  into  and  pass  upon  the  ques- 
tion whether  the  superior  court  had  jurisdiction  of  the  peti- 
tioner's person,  that  is,  whether  its  proceedings  were  regular, 
nothing  of  which  was  disclosed  by  the  judgment  or  could  be 
inquired  into  on  habeas  corpits.  So  in  the  Lybarger  case,  2 
Wash.  131,  we  were  asked  to  pass  upon  the  question  whether 
the  procedure  by  information  was  a  lawful  mode  of  obtaining 
conviction,  and  we  there  stated  the  limit  of  the  rule  thus: 
"  When  the  ofiBcer  returns  as  his  authority  for  holding  a  pris- 
oner a  commitment  which  shows  upon  its  face  that  such  per- 
son is  committed  by  a  courtof  general  jurisdiction,  in  pursuance 
of  its  final  judgment  for  a  crime  triable  by  such  court,  we  think 
he  has  brought  himself  within  the  provisions  of  our  statute, 
and  that  the  courts  are,  by  the  terms  thereof,  precluded  from 
inquiring  further  into  the  cause  of  detention." 

As  applied  to  that  case,  enough  was  said;  but  in  this  one 
the  qualification  that  the  cause  was  triable  by  the  court  must 
be  extended  to  cover  the  condition  that  the  court's  judgment 
was  one  which,  under  the  law,  it  had  jurisdiction  to  render. 
In  this  case  the  commitment  shows  on  its  face  that  the  pris- 
oner is  detained  for  a  cause  not  recognized  by  the  law  as 
ground  for  a  judgment  of  imprisonment,  and  therefore  not 
within  the  possible  jurisdiction  of  any  court.  The  case  of  Peo- 
ple ex  rel.  Tweed  v.  Liiscorribj  60  N.  Y.  659,  19  Am.  Rep.  211, 
clearly  and  at  length  discusses  both  the  question  of  the  right 
to  habeas  corpus  in  addition  to  that  of  appeal,  and  that  of  the 
competency  of  courts  in  such  cases. 

Let  the  writ  issue,  and  the  petitioner  be  discharged. 


Habeas  Corpus  —  Void  Judoment.  — la  criminal  cases  habecu  corpus  may 
be  maintained  for  relief  against  judgments  void  for  want  of  jurisdiction:  Not* 
to  Morrill  7.  Morrill,  23  Am.  St.  Rep.  110;  compare  McLaughlin  ▼.  Etchi$<m, 
127  lad.  474;  22  Am.  St.  Rep.  658,  and  not*. 
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Howell  v.  City  op  Tacoma. 

(8  Washington,  711.] 

IfimioiFAL  Corporations  —  Street  Improvement — UNOOinrriTUTiOHAi 
Assessment.  — An  assessment  for  street  improTement,  based  apon  the 
ralne  of  the  lots  fronting  thereon,  without  regard  to  the  frontage  or 
depth  of  the  lota  assessed,  and  which  necessarily  causes  some  of  them  to 
pay  a  much  greater  sum  per  front  foot  than  others,  is  nuconstitntional 
and  void  for  want  of  equality. 

Municipal  Corporations  —  Street  Improvemeutt  —  Unconstitutiohal 
Assessment  —  ISstoppel.  —  A  land-owner  who  is  a  petitioner  for  street 
improvement,  and  who  fails  to  avail  himself  of  an  opportunity  given  of 
appearing  and  objecting  to  the  proceedings  therefor,  or  to  an  assessment 
which  is  void  and  unconstitutional  for  want  of  equality,  ia  not  estopped 
by  the  action  of  the  city  council  in  approving  the  levy. 

MoNioiPAL  Corporations  —  UNOONSTrrcriONAL  Tax  roR  Street  Iuprovb* 

MBNT— JURISDICmON   09  BqOITY   TO    SeT  ASIDS   WITHOUT    TbNDEB. — 

Where  a  tax  levied  for  a  street  improvement  is  void  and  unconstitutional 
for  want  of  equality,  a  court  of  equity  will  set  it  aside  and  restrain  its 
collection,  at  the  instance  of  a  land-owner  against  whom  it  is  assessed, 
without  a  tender  on  his  part  of  his  proper  proportion  of  the  cost  of  the 
improvement. 

Action  to  restrain  the  city  of  Tacoma  from  collecting  an 
assessment  for  street  improvement.  Defendants'  answer  was 
demurred  to,  and  they  appealed  from  a  judgment  sustaining 
euch  demurrer. 

S.  C.  Milligan  and  M,  B.  Hoxie,  for  the  appellants. 

Seymour^  Griggs,  and  Lockwood,  for  the  respondent. 

HoYT,  J.  The  first  question  presented  by  the  record  in  this 
case  is  as  to  the  legality  of  a  certain  assessment  for  street  im- 
provements, made  by  the  city  of  Tacoma  upon  the  lands  of  the 
respondent.  It  appears  from  the  record,  and  from  the  admis- 
sions and  briefs  of  counsel,  that  such  improvement  was  upon 
a  street  situated  in  the  suburban  part  of  said  city  of  Tacoma, 
where  much  of  the  land  had  not  been  platted  into  town  lots. 
The  city  council,  in  construing  the  provisions  of  its  charter, 
determined  that  the  lots  or  parcels  upon  which  they  were  au- 
thorized to  assess  the  cost  of  the  improvement  were  all  lots 
and  parcels  which  had  a  frontage  upon  the  street  improved 
and  that  each  of  said  lots  and  parcels  should  bear  their  ratable 
proportion  of  such  cost,  according  to  the  value  thereof,  regard- 
less of  the  question  as  to  the  depth  of  such  lots  or  parcels  back 
from  said  street,  and  also  regardless  of  the  extent  of  the  front> 
age  thereon.  The  language  of  the  charter  thus  construed  by 
the  city  council,  as  contained  in  the  laws  of  1886,  p.  220,  sec. 


84  Howell  v.  City  of  Tacoma.  [Wash. 

117,  is  as  follows:  "Such  cost  and  expense  shall  be  assessed 
upon  said  lots  and  parcels  of  land  in  the  following  manner: 
The  cost  and  expense  of  the  work  done  and  materials  fur- 
nished in  making  the  entire  improvement  shall  be  assessed 
upon  the  lots  and  parcels  of  land  fronting  upou  the  improved 
street,  highway,  or  alley  within  the  limits  of  the  improvement 
thereof,  lengthwise  of  such  street,  highway,  or  alley,  ratable 
according  to  the  valuation  of  each  of  said  lots  or  parcels  of 
land,  exclusive  of  the  improvements  thereon,  as  determined 
by  the  last  annual  assessment  thereof  for  general  and  munici- 
pal taxation,  made  previous  to  such  assessment  of  said  cost 
and  expense  thereon." 

And  the  result,  in  this  case,  of  such  interpretation  was,  that 
along  some  portions  of  said  street  the  lands  fronting  thereon 
extended  back  less  than  one  hundred  feet,  while  on  other  por- 
tions such  lands  extended  back  one  thousand  feet  or  more. 
The  consequence  would  necessarily  be,  that  some  of  the  lands 
fronting  upon  the  street  would  pay  a  much  greater  sum  per 
foot  front  than  others.  The  exact  proportion  of  this  inequal- 
ity was  not  made  to  appear  by  the  record,  for  the  reason  that 
the  cause  was  determined  by  the  court  below  upon  the  plead- 
ings; but  from  an  inspection  of  such  pleadings,  and  of  the  map 
which  by  consent  was  considered  as  properly  a  part  of  the 
record,  it  was  certain  that  the  lands  of  respondent  were  bur- 
dened with  a  charge  of  three  or  four  times  as  much  for  each 
foot  of  frontage  as  some  other  lands  situated  upon  the  street. 
The  system  or  plan  of  assessing  the  cost  of  street  improve- 
ments upon  the  lots  fronting  thereon  according  to  their  value, 
though  questioned  by  many  courts,  may,  for  the  purpose  of 
this  case,  be  conceded;  but  it  does  not  follow  that  assessments 
thereunder  should  be  sustained  which  are  clearly  unequal, 
any  more  than  under  any  other  system.  The  basis  of  all 
taxation  is  equality.  And  no  tax  of  any  kind  can  be  sus- 
tained when  it  appears  that  the  several  parcels  of  property 
properly  chargeable  with  the  tax  are  made  to  bear  unequally 
the  burden  thereof.  This  proposition  is  almost  axiomatic. 
We  would  cite,  however,  upon  this  point,  Cooley  on  Con- 
stitutional Limitations,  5th  ed.,  620,  *499,  and  cases  there 
cited.  In  our  opinion,  the  assessment  in  question  violates 
this  well-settled  rule.  So  far  as  appears  from  this  record, 
there  was  no  reason  why  the  lands  of  respondent,  which  were 
situated  at  a  greater  distance  from  the  street  improved  than 
the  limit  of  the  narrowest  strip  charged  with  such  improve- 
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ment  upon  other  portions  of  the  street,  should  have  been  made 
to  bear  any  part  of  the  cost  of  the  improvement.  And  when 
one  of  two  adjoining  strips  of  frontage  is  assessed  only  to  the 
depth  of  one  hundred  feet,  and  the  other  to  the  depth  of  a 
thousand  feet,  it  is  evident  to  all  that  such  assessment  is  not 
equal  and  uniform.  The  use  of  the  word  "parcels"  in  the 
charter  of  said  city  must  have  a  more  restricted  definition 
than  that  given  to  it  by  said  common  council.  If  said  clause 
of  the  charter  is  to  stand  the  test  of  constitutional  scrutiny,  it 
must  be  held  to  relate  only  to  improvements  in  such  part  of 
the  city  as  have  been  platted  into  lots  and  parcels  of  substan- 
tially equal  depth  upon  the  street  to  be  improved,  or  that  un- 
der it  the  common  council  can  establish  an  assessment  district 
extending  back  a  uniform  distance  from  the  street,  through- 
out the  entire  length  of  the  improvement,  and  assess  only 
upon  the  lots  and  parcels  within  such  district.  Whether  or 
not  it  will  stand  the  test  when  thus  construed,  it  is  not  neces- 
sary for  us  now  to  decide,  as  this  assessment  does  not  meet 
any  interpretation  of  said  clause  consistent  with  its  constitu- 
tionality: See  Washington  Avenue,  69  Pa.  St.  362;  8  Am.  Rep. 
255;  City  of  Philadelphia  v.  Rule,  93  Pa.  St.  15;  Seely  v.  City 
of  Pittsburg,  82  Pa.  St.  366;  22  Am.  Rep.  760. 

The  tax  upon  the  lands  of  the  respondent  was  clearly  ille- 
gal. The  appellants,  however,  contend  that  even  although 
such  is  the  fact,  plaintiff  was  not  in  a  situation  to  question  it, 
for  the  reason, — 1.  That  he  was  one  of  the  petitioners  for  the 
improvement,  and  must  be  held  to  have  moved  the  common 
council  to  do  what  they  did,  and  cannot,  therefore,  now  object; 
2.  That  under  the  provisions  of  the  charter  of  said  city  of 
Tacoma,  the  respondent  was  given  the  opportunity  of  appear- 
ing and  objecting  to  any  of  the  proceedings,  or  to  the  assess- 
ment, and  not  having  done  so,  he  is  bound  by  the  action  of 
the  council  in  approving  of  the  levy.  The  provisions  of  the 
charter  in  that  regard  are  broad  enough  to  warrant  this  con- 
tention on  the  part  of  the  appellants,  but  such  construction 
would,  as  in  the  other  case  cited,  destroy  the  constitutionality 
of  such  provision.  If  it  is  to  be  held  constitutional,  the  con- 
clusiveness of  the  proceedings  had  before  said  city  council 
must  be  held  to  apply  only  to  the  question  of  procedure  and 
valuation,  under  a  method  which,  if  properly  applied,  would 
work  substantial  justice.  It  could  not  be  extended  so  as  to 
estop  one  from  asserting  rights  as  against  such  assessment, 
when  the  common  council  had  never  had  any  jurisdiction  of 
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the  proceeding,  or  had  so  far  departed  from  proper  methods  aa 
to  oust  it  of  jurisdiction.  In  the  case  at  bar,  we  think  that 
the  proceedings  clearly  show  such  a  departure  from  constitu- 
tional methods  as  to  render  them  void;  and  that  for  that  rea- 
son, respondent,  as  a  petitioner  for  the  work,  is  not  responsible 
therefor  or  bound  thereby,  and  that  for  a  like  reason  the  pro- 
ceedings before  the  common  council  in  equalizing  and  approv- 
ing the  assessment  are  binding  upon  no  one. 

The  other  objection  of  appellants  as  to  the  proceedings  of 
the  court  below  is,  that  a  court  of  equity  will  not  set  aside  a 
tax  nor  restrain  its  collection  unless  the  party  seeking  the  in- 
terposition of  the  court  pays,  or  oflfers  to  pay,  such  proportion 
of  the  tax  assessed  against  him  as  in  equity  he  should.  And 
they  claim  that  in  this  case  the  answer  showed  that  the  lands 
of  respondent  were  benefited  by  the  improvement,  and  that  in 
equity  he  should  pay  for  such  benefit,  and  that  as  he  has  not 
done  so  he  could  not  maintain  this  action.  We  doubt  whether 
the  rule  above  stated  applies  to  a  tax  or  assessment  absolutely 
void,  as  we  hold  this  one  to  be;  but  even  if  it  does,  we  think 
the  reason  set  out  in  respondent's  complaint  why  he  has  not 
paid  or  offered  to  pay  his  proper  proportion  of  the  cost  of  the 
improvement  is  a  sufficient  one.  The  whole  assessment  was 
made  upon  a  basis  so  false  and  unwarranted  that  it  furnished 
no  data  from  which  the  just  proportion  of  any  of  the  property 
properly  chargeable  with  the  cost  of  the  improvement  could 
be  determined.  That  equity  will  interfere  to  set  aside  such  a 
tax,  and  to  prevent  the  clouding  of  the  title  of  the  owner,  we 
think  clear:  See  Mayall  v.  City  of  St.  Paul,  30  Minn.  294; 
Hassen  v.  City  of  Rochester,  65  N.  Y.  521;  Ellwood  v.  City  of 
Rochester,  122  N.  Y.  229. 

Judgment  of  the  court  below  must  be  affirmed. 


AssESSMEKTS  FOR  Improveuents  shoald  be  distributed  among  the  lot- 
owners  by  imposiag  upoa  each  hia  aliquot  portion  of  the  whole  cost,  estimated 
according  to  the  extent  of  his  lot  on  the  street:  Louisville  v.  Hyatt,  2  B.  Mon. 
177;  36  Am.  Dec.  594.  In  Harrisburg  v.  McCormick,  129  Pa.  St.  214,  it  was 
held  that  when  a  municipal  claim  is  filed  for  the  cost  of  street  improve- 
ments in  the  built-up  portions  of  cities,  assessed  upon  the  front-foot  rule,  it 
is  no  defense  against  the  claim  that  the  property  is  but  a  narrow  strip  along 
the  street,  and  not  worth  the  amount  of  the  assessment  claimed.  This  case 
is  not  inconsistent  with  the  principal  one,  inasmuch  as  the  opinion  of  the 
Washington  judge  expressly  recognizes  the  application  of  difiFerent  rales  ac- 
cording to  the  position  of  the  lots  assessed.  As  to  the  exercise  of  the  taxing 
power  for  local  improvements,  see  note  to  New  Orlean»  r.  Telephone  etc  Co., 
S  Am.  St.  Kep.  509,  510. 
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The  Owner  of  Property  Illegally  Assessed,  though  he  knows  of  the 
assessment,  and  that  the  improvement  is  being  made  on  the  faith  of  it,  will 
not  be  estopped,  by  his  silence  during  the  progress  of  the  work,  from  after* 
wards  disputing  the  validity  of  the  assessment:  Hector  v.  Board  <if  Improve' 
ment,  50  Ark.  116. 

Equity  will  Interterb  by  Injunctioit  to  restrain  the  collection  of  an 
illegal  and  void  special  assessment,  though  there  is  nothing  to  show  it  to  be 
ine^xuitable,  and  plaintiff  will  not  be  required  to  pay  the  expense  of  the  work 
as  a  condition  of  relief:  Dean  v.  Charlton,  23  Wis.  690;  99  Am.  Dec  205. 
But  the  collection  of  the  excess  of  a  merely  erroneous  assessment  will  be  en« 
joined  only  on  condition  that  the  correct  amount  thereof  be  paid,  if  clearly 
ascertainable  by  computation:  MiUa  v.  Charlton,  29  Wis.  400;  9  Am.  Rep.  679. 

Injunction  against  Enforcement  of  Municipal  Obdinanur  will  not 
issue  at  the  instance  of  an  individual,  unless  some  question  as  to  the  proteo* 
tion  of  a  franchise  as  to  him  is  involved,  or  irreparable  damage  to  him  is 
threatened,  or  the  invalidity  of  the  ordinance  has  been  establuhed  at  law: 
Forcheimer  v.  Mobile,  84  Ala.  126.  It  may  be  presumed  that  on  an  analogous 
principle  relief  would  be  granted  if  the  ordinance  were  invalid  on  the  face  of 
the  corporate  records,  for  it  has  been  decided  that  the  payment  of  an  assess- 
ment levied  by  such  an  ordinance  is  one  made  under  a  mistake  of  law,  and 
eannot  be  recovered  back:  Pooley  v.  Buffalo,  122  N.  T.  692i 
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Cahill  V,  Murphy. 

[94  CXVlTOtLSlA,  29.J 

SLAITDElt  —  DamAOSS  TOR  MbMTAL  SuFFBRING  OF  PLAnfTTTF  AJTD  HIS  FamILT. 
—  Mental  suffering  is  an  element  for  which  damages  may  be  recovered 
in  an  action  for  slander,  and  snch  suffering  may  be  increased,  and  the 
damages  consequently  enhanced,  by  the  fact  that  the  members  of  the 
plaintiff's  family  suffer  by  reason  of  the  disgrace  visited  npon  him  or  her 
by  the  slanderous  charge. 

Slandbb  —  Evidence  —  Number,  Ages,  akd  Dependence  of  Plaintiff's 
Children.  —  In  an  action  for  slander,  evidence  of  the  number  and  ages 
of  plaintiff's  children  is  admissible  on  the  question  of  damages;  but  evi. 
dence  that  they  are  all  dependent  upon  him  or  her  for  rapport  is  not 
admissible  on  that  issue. 

Slander  —  Damages  —  Discretion  of  Jitiit.  —  Where  the  slanderous  words, 
charged  in  an  action  for  slander,  were  spoken  wantonly  and  maliciously, 
the  plaintiff  is  entitled  to  recover  punitive  or  exemplary  damages,  and 
the  assessment  thereof  is  almost  entirely  in  the  discretion  of  the  jury. 

Slander  —  Admission  of  Incompetent  Evtdencb  —  Dependence  fob  Sup- 
port—  NoN-PBEJUDioiAL  Error. — In  an  action  for  slander,  evidence 
that  plaintiff's  children  are  dependent  npon  him  or  her  for  support  i» 
inadmissible  on  the  issue  of  damages;  but  error  in  admitting  such  evi- 
dence will  not  work  a  reversal  of  the  judgment  when  the  record  shows 
that  the  jury  was  not  thereby  prejudiced  against  defendant,  that  the- 
slanderous  words  were  spoken  wantonly  and  maliciously,  and  that  the 
verdict  was  not  excessive. 

Frank  McGowan,  for  the  appellant. 

r^  H.  0.  Weaver,  for  the  respondent. 

Fitzgerald,  C.  This  is  an  action  for  slander.  The  com' 
plaint  alleges,  in  substance,  that  on  or  about  the  twenty-first 
day  of  September,  1889,  and  for  a  long  time  prior  thereto, 
plaintiff,  with  her  children,  occupied  certain  rooms  in  a  hotel 
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of  which  the  defendant  was  owner  and  proprietor;  that  one 
of  these  rooms  was  situated  on  the  ground-floor  of  the  hotel, 
and  used  by  her  for  the  purpose  of  carrying  on  and  conduct- 
ing a  general  merchandising  business;  that  on  said  last-men- 
tioned date  the  soot  in  the  chimney  leading  from  the  room 
used  as  a  store  became  ignited,  causing  an  alarm  of  fire  to  be 
given;  and  it  is  further  alleged,  upon  information  and  belief, 
that  the  fire  was  communicated  to  the  soot  in  the  chimney 
from  a  fire  in  the  stove  situated  in  said  store. 

The  slanderous  words  out  of  which  this  action  arose  are 
alleged  to  have  been  falsely  and  maliciously  spoken  by  the 
defendant  of  and  concerning  the  plaintiff,  and  are  laid  as  fol- 
lows: "  This  is  twice  you  [the  plaintiff  meaning]  have  tried 
to  burn  us  [the  said  hotel  meaning]  out  to  get  your  fourteen 
hundred  dollars  insurance.  But  I  will  report  you  [the  said 
plaintiff  meaning]  to  the  insurance  company  to-morrow  morn- 
ing, and  have  your  insurance  taken  away  from  you." 

It  is  further  alleged  that  the  defendant,  by  the  use  of  these 
words,  intended  to  convey  the  meaning  that  the  plaintiff  will- 
fully and  maliciously  communicated  the  fire  to  the  soot  in 
said  chimney,  and  that  by  so  doing  she  was  guilty  of  an  at- 
tempt to  commit  the  crime  of  arson,  and  that  they  were  so 
understood  by  those  in  whose  presence  they  were  uttered,  to 
the  damage  of  plaintiff's  character  and  business  in  the  sum 
of  ten  thousand  dollars. 

A  demurrer  was  interposed  to  the  complaint,  which,  upon 
the  grounds  stated,  was  properly  overruled. 

Defendant  thereupon  answered,  specifically  denying  the 
material  allegations  of  the  complaint,  and  upon  the  issues 
thus  joined,  plaintiff  had  verdict  and  judgment  for  twelve 
hundred  dollars. 

The  only  error  complained  of  which  we  deem  it  necessary 
to  consider  relates  to  the  ruling  of  the  court  upon  defendant's 
objection  to  the  following  question,  propounded  to  plaintiff  on 
her  examination  in  chief  as  a  witness,  and  after  she  had  testi- 
fied, without  objection,  that  she  had  "  a  family  of  four  chil- 
dren." 

"  Q.  How  many  of  them  are  dependent  upon  you  for  sup- 
port?" 

Objected  to,  on  the  ground  that  the  question  "  is  incompe- 
tent and  immaterial."  The  objection  was  overruled  by  the 
court,  and  defendant  excepted. 

^A.  Three  are  dependent  upon  me  at  present." 
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It  is  claimed  that  the  effect  and  purpose  of  this  testimony 
was  to  arouse  the  sympathies  and  sentimental  feelings  of  the 
jury,  to  the  prejudice  of  defendant's  case,  by  the  introduc- 
tion of  an  element  that  did  not  belong  to  it,  and  which  the 
jury  could  not  properly  consider  in  the  assessment  of  damages. 

In  Rhodes  v.  Naglee,  66  Cal.  681,  the  ruling  of  the  court 
below,  permitting  the  plaintiff,  against  defendant's  objection, 
to  prove  that  he  was  a  married  man  and  had  a  family,  was 
held  not  be  erroneous. 

And  in  Dixon  v.  AlleUy  69  Cal.  527,  the  mother  of  the  plain- 
tiff was  allowed  to  testify  as  to  the  number  of  her  children, 
their  ages,  and  the  death  of  her  husband. 

The  rule  laid  down  by  this  court  in  those  cases  rests  upon 
the  principle  (although  not  stated)  that  as  mental  suffering 
entitled  the  plaintiff  to  compensation  in  cases  of  this  char* 
acter,  such  suffering  may  be  increased,  and  the  damages  con- 
sequently enhanced,  by  the  fact  that  the  members  of  the 
plaintiff's  family  would  suffer  by  reason  of  the  disgrace  visited 
upon  her  by  the  slanderous  charge. 

It  was  therefore  competent,  in  this  case,  on  the  question  of 
damages,  to  prove  the  number  and  ages  of  plaintiff's  children; 
but  that  they  were  dependent  on  her  for  support  was  irrelvant, 
and  not  within  the  issues  raised  by  the  pleadings,  therefore 
erroneous. 

But  was  it  such  a  material  error  as  would  justify  a  reversal  ? 

The  rule  in  this  state  is  well  settled,  that  injury  will  be  pre- 
sumed from  error,  unless  the  record  affirmatively  shows  to 
the  contrary.  It  was  competent,  as  we  have  stated,  for  the 
plaintiff  to  prove  the  number  and  ages  of  her  children,  and 
if  it  appeared  from  the  evidence  that  they  were  minors,  the 
presumption  would  be  that  they  were  naturally  and  legally 
dependent  on  her  for  support.  The  effect,  therefore,  of  such 
evidence  would  be  the  same  as  if  proven  by  direct  testimony. 

The  evidence  upon  which  the  verdict  was  founded  shows 
that  the  slanderous  words  charged  were  spoken  wantonly  and 
maliciously.  The  plaintiff  was  therefore  entitled  to  recover 
of  the  defendant  exemplary  or  punitive  damages,  and  the  as- 
sessment of  such  damages  was  almost  entirely  in  the  discre- 
tion of  the  jury. 

In  view,  therefore,  of  the  enormity  of  the  charge  and  the  sit- 
uation of  the  parties,  the  plaintiff  being  a  defenseless  woman, 
coupled  with  the  amount  of  damages  awarded  by  the  jury  as 
compared  with  the  sum  sued  for,  we  are  satisfied  that  the  jury 
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was  not  influenced  by  this  evidence  prejudicially  to  the  de- 
fendant's case. 

The  verdict  might  well  have  been  for  a  much  larger  sum, 
and  yet  not  obnoxious  to  the  objection  that  it  was  excessive. 
In  this  case  we  think  the  evidence  immaterial,  and  its  admis- 
sion by  the  court  a  mere  technical  error:  People  v.  Fick,  89 
Cal.  144. 

The  judgment  and  order  should  be  affirmed,  and  we  so 
advise. 

Temple,  C,  and  Footb,  C,  concurred. 

The  Court.  Por  the  reasons  given  in  the  foregoing  opin- 
ion, the  judgment  and  order  are  affirmed. 

Injury  to  Feeltnos  as  an  Element  ot  Damages  in  actions  for  slander  ia 
discussed  in  TerwiWger  v.  Wanda,  17  N.  Y.  54;  72  Am.  Doc.  420,  and  note 
434,  435;  RepubOcan  Pub.  Co.  v.  Mosman,  15  Col.  399. 

That  the  Fkblinos  of  the  Faicilt  or  the  SaFrKRSK  from  a  Tort  are  a 
proper  element  in  the  assessment  of  damages  has  been  held  in  actions  for 
seduction:  Emery  v.  Oowen,  4  GreenL  33;  16  Am.  Dec.  233;  Stevenson  v.  Bel- 
knap, 6  Iowa,  97;  71  Am.  Deo.  392;  and  in  an  action  for  assault  and  batteryt 
TnmbU  v.  SpiUer^  7  T.  B.  Mon.  394;  18  Am.  Dec.  189. 

Where  AcrruAL  Malice  is  Shown  in  an  Action  of  Slander,  the  jury  may 
always  give  exemplary  damages:  Newman  v.  Stein,  75  Mich.  402;  13  Am.  St. 
Rep.  447;  Heat  v.  Sparks,  44  Kan.  465;  21  Am.  St.  Rep.  300;  DuckeU  v.  PooU 
34  S.  C.  311.  The  amount  of  such  damages  rests  entirely  in  the  disoretioa 
of  the  jury:  Wimer  v.  AUbaugh,  78  Iowa,  79;  16  Am.  St  Rep.  422;  HarrU 
r.  Zanone,  93  Cal.  59. 

Words  iMPuriNa  the  Commission  of  Arson  are  AonoNABLa,  «■  where 
it  was  said  of  a  person  that  he  burned  his  own  mill  to  defraud  an  iiuarano* 
company:  Davit  v.  Carey t  141  Pa.  St.  314. 


[In  Bank.] 

Goodrich  v,  Lathrop. 

[94  Oalifobnia.,  66.] 

Vendor  and  Vendee  — Contraot  to  Purchase  Land  —  Resotssion  fob 
Mlin'AKE.  —  A  person  who,  intending  to  purchase,  riews  the  wrong  lot, 
and  contracts  to  purchase  without  knowledge  of  the  mistake,  may  rescind 
the  contract  upon  discovering  the  mistake,  if  he  can  return  the  property 
to  the  Ten  dor  in  substantially  the  same  condition  aa  if  no  oontract  had 
been  made. 

Vendor  and  Vendee  — Rescission  of  Contraof  to  Purchase  Land  — 
CoNSTRacrrioN  of  Statoti.  —  A  statute  providing  that  rescission  of  a 
contract  for  the  purchase  of  land  "cannot  be  adjutf^ed  for  mistake,  an- 
less  the  party  againat  whom  it  is  adjudged  can  be  restored  to  sabstaa* 
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tially  the  same  position  as  if  the  contract  had  not  been  made,"  is  satisfied 
if  the  property  can  be  returned  by  the  vendee  in  sulntantially  the  same 
condition  as  when  he  received  it. 

Vendor  and  Vendee  —  Kescissioit  fob  Mistake  —  Defbboiation  in 
Valde.  —  The  right  of  a  vendee  to  rescind  a  contract  for  the  purchase  of 
land,  entered  into  through  a  mistake  of  fact,  is  not  defeated  by  the  fact 
that  the  land  has  depreciated  in  market  value  while  out  of  the  possessioa 
ofthe  vendor,  if  the  vendee  can  return  the  property  in  substantially  th» 
same  condition  as  when  he  received  it. 

Vendor  and  Vendee  —  Rescission  Requirxno  Vendee  to  do  Equity. — 
Where  a  vendee  is  entitled  to  rescind  a  contract  for  the  purchase  of  land 
because  of  a  mistake  of  fact,  the  vendor  will  be  granted  such  equitable 
relief  in  the  nature  of  compensation,  in  addition  to  the  return  of  the 
land,  as  the  nature  of  the  case  may  require. 

Pbacticb  —  Findings.  —  Where,  in  an  action  by  a  vendee  to  rescind  a  con« 
tract  for  the  purchase  of  land  on  the  ground  of  mistakes  of  fact,  the 
answer  alleges  that  such  mistakes  were  the  result  of  the  negligence  of 
the  vendee,  and  seta  out  the  facts,  a  finding  by  the  court  that  "  these 
mistakes  were  caused  by  the  neglect  of  a  legal  duty  on  the  part  of  the 
plaintiff,"  is  a  conclusion  of  law,  and  not  a  finding  of  fact,  and  in  the 
absence  of  other  findings,  entitles  the  vendee  to  a  reversal  of  the  judg> 
ment  against  him. 

C.  E.  Sumner^  for  the  appellant. 

H.  B.  WestermaUy  for  the  respondent. 

Garoutte,  J.  This  is  an  action  by  a  vendee  to  rescind  a 
contract  of  sale  of  realty,  and  to  recover  money  paid  there- 
under, upon  the  ground  that  the  contract  was  executed  through 
a  mistake  of  fact.  Judgment  went  for  defendant,  and  this  is 
an  appeal  from  the  judgment  and  order  denying  a  new  trial. 
Plaintiff,  knowing  that  defendant  had  a  certain  lot  for  sale, 
went  to  examine  the  same  with  a  view  to  purchase,  but  by 
mistake  looked  at  a  different  lot  from  the  one  defendant  had 
for  saie.  She  did  not  see  defendant's  lot,  but  the  one  ehe 
viewed  being  satisfactory,  and  believing  it  to  be  the  lot  defend- 
ant had  for  sale,  she  entered  into  a  written  contract  of  pur- 
chase with  defendant,  the  description  in  said  contract  being 
for  defendant's  lot.  Later,  upon  ascertaining  her  mistake,  she 
gave  notice  of  rescission,  and  brought  this  action  thereunder. 
Defendant,  by  his  answer,  conceded  the  mistake,  but  set  out 
many  facts  tending  to  show  negligence  upon  her  part  in  view- 
ing the  wrong  lot,  and  also  claimed  that  the  lot  had  largely 
depreciated  in  value  since  the  making  of  the  contract,  and 
that  consequently  he  could  not  be  placed  in  statu  qtio.  Under 
the  authority  of  Barfield  v.  Price,  40  Cal.  542,  these  facts  pre- 
sent ample  ground  for  rescission  of  the  sale,  unless  the  de- 
fenses set  out  by  the  answer  are  sufficient  to  defeat  it.     As  to> 
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these  defenses  the  court  found  "that  said  mistakes  were  caused 
by  the  neglect  of  a  legal  duty  on  the  part  of  plaintiff,"  and 
also  that  "  defendant  cannot  be  restored  to  substantially  the 
same  position  as  if  the  contract  had  not  been  made,"  and  upon 
these  findings  rendered  judgment  for  defendant.  Section  3407 
of  the  Civil  Code  provides:  "Rescission  cannot  be  adjudged 
for  mere  mistake,  unless  the  party  against  whom  it  is  adjudged 
can  be  restored  to  substantially  the  same  position  as  if  the 
contract  had  not  been  made."  The  words  "  same  position," 
found  in  the  section,  are  used  with  reference  to  the  subject- 
matter  of  the  contract,  and  the  fact  that  the  market  value  of 
the  property  may  have  depreciated  while  out  of  the  possession 
of  the  vendor  does  not  defeat  the  vendee's  right  of  rescission. 
If  the  property  can  be  returned  by  the  vendee  in  substantially 
the  same  condition  as  when  he  received  it,  then  the  require- 
ments of  this  section  of  the  code  are  fully  satisfied.  If  in 
equity  and  good  conscience  the  vendor  is  entitled  to  any  relief 
from  the  vendee  by  reason  of  her  mistake  in  the  premises, 
then  section  3408  gives  the  court  full  power  to  do  what  justice 
may  require  in  the  nature  of  compensation.  As  has  been 
previously  noted,  the  defendant  set  out  various  facts  and  cir- 
cumstances tending  to  show  that  the  mistake  of  plaintiff  was 
occasioned  by  her  own  negligence.  In  response  to  these  alle- 
gations of  the  answer,  the  court  made  the  single  finding  that 
"  these  mistakes  were  caused  by  the  neglect  of  a  legal  duty  on 
the  part  of  plaintiflf."  Conceding  that  the  facts  set  out  by  the 
answer  in  this  regard  constitute  a  good  defense  to  the  action, 
which  question  we  do  not  decide,  yet  the  finding  of  the  court 
is  a  conclusion  of  law,  and  can  only  be  considered  as  such. 
It  follows  that  there  are  no  findings  of  fact  made  by  the  court 
upon  this  defense,  and  we  are  unable  to  determine  upon  what 
fact  or  state  of  facts  this  conclusion  was  based. 

Let  the  judgment  be  reversed,  and  the  cause  remanded  for  a 
new  trial.  

MisTAKis  or  PaRCHASKH  iif  Salss  or  Land  m  to  location  and  deaoriptioa 
of  the  premises  will  entitle  hitn  to  recovery  of  purchaae-money  aad  a  rescis* 
•ion  of  the  contract:  Stille  v.  McDoioelU  2  Kan.  374;  85  Am.  Dea  690;  but  a 
mistake  of  one  party  will  not  entitle  him  to  hare  the  contract  reformed  so  aa 
to  subject  the  other  party  to  obligationa  which  he  never  intended  to  assume: 
Beiuon  r,  Markot,  37  Minn.  30;  5  Am.  St.  Rep.  816;  anless  the  parties  can 
be  replaced  in  their  former  position:  Benton  r.  Markoe,  37  Minn.  30;  6  Am. 
St.  Rep.  816.  Thia  rule,  that  the  party  from  whom  relief  is  claimed  mast  be 
put  in  ttatu  quo  aa  a  oondition  precedent  to  the  rescission  of  the  oontract,  is 
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further  sustained  by  the  cases  cited  in  the  note  to  Bryant  v.  hhurgh,  77  Am. 
Dec.  661. 

Mi3TAKB  OR  Ignoraxck  ot  A  MATERIAL  Faot  is  a  ground  for  avoiding  • 
contract:  Ros»  v.  Armstrong,  25  Tex.  Supp.  354;  78  Am.  Deo.  674;  O'OonneU 
V.  Duke,  29  Tex.  299;  94  Am.  Dec.  282. 

Thb  Evidence  to  Prove  Mistake  must  be  clear  and  satisfactory;  a  mer« 
preponderance  of  evidence  is  not  enough:  Parker  v.  Hull,  71  Wis.  368;  6  Am. 
St.  Rep.  224;  MiUigan  v.  Pleasants,  74  Md.  8;  Epstein  v.  Stale  Insurance  Co.^ 
21  Or.  179. 

Rescission  of  Contracts  is  the  subject  of  notes  to  Hough  v.  Hunt,  15  Am. 
Dec.  572-575;  Miles  v.  Stevens,  45  Am.  Dec  631-634;  Johnson  v.  Evans,  60 
Am.  Dec.  672-681;  and  Bryant  v.  Isburgh,  74  Am.  Deo.  657-662. 

Court  of  Equit?  adapts  itself  to  the  peculiar  circumstances  of  each  case 
brought  before  it:  Higijinhottom  v.  Short,  25  Miss.  160;  57  Am.  Deo.  198. 
Prayer  of  complaint  does  not  control  in  determining  what  relief  shall  b« 
given:  Bell  v.  Men-ijield,  109  N.  Y.  202;  4  Am.  St.  Rep.  436. 

A  Court  of  Equity  will  Refuse  Relief  to  a  person  asking  to  have  a 
contract  rescinded  on  the  ground  of  mistake,  if  the  complainant  has  been 
guilty  of  a  violation  of  a  positive  legal  duty  in  not  availing  himself  of  the 
means  of  knowledge  within  his  reach:  See  a  discussion  of  this  point  at  page 
633  of  the  note  to  Miles  v.  Stevens,  46  Am.  Dec 


[In  Bakk.] 

First  National  Bank  op  San  Diego  v.  Baboook. 

[94  California,  96.] 

Guarantor  of  NoN-NEaoriABLE  Note.  —  One  who  writes  his  name  on  the 
back  of  a  non-negotiable  note  to  give  it  credit  thereby  becomes  a  guar* 
an  tor,  and  not  an  indorser,  and  is  prima  facie  liable  on  the  note  upon  the 
default  of  the  principal,  without  previous  demand  or  notice.  Mere  delay 
of  the  payee  to  proceed  against  the  principal,  or  to  pursue  any  other 
remedy,  is  not  available  to  such  guarantor  as  a  defense  to  his  liability  on 
the  note. 

Promissort  Notes  —  Stipulation  for  Attorney's  Fee.  — A  stipulation  in 
a  note  payable  to  order,  providing  for  the  payment  of  an  attorney's  fee 
if  suit  is  commenced  to  enforce  payment,  renders  the  note  non-negotiable. 

Works,  Gibson,  and  Titus,  for  the  appellant. 

Conklin  and  Hughes,  and  Wellborn,  Parker,  and  Stevens,  for 
the  respondent. 

Belcher,  C.  This  is  an  action  upon  a  promissory  note 
made  by  one  Story,  payable  to  the  order  of  plaintiff  ninety 
lays  after  date,  and  containing  the  following  provision: 
"  Should  suit  be  commenced,  or  an  attorney  employed  to  en- 
force the  payment  of  this  note,  I  agree  to  pay  an  additional 
Bum  of  five  per  cent  on  principal  and  accrued  interest  as  at- 
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torney's  fees  in  such  suit."  The  note  was  executed  at  the 
instance  and  request  of  the  defendant,  to  take  up  another  note 
on  which  he  was  liable;  and  before  its  delivery  he  indorsed  it 
by  writing  his  name  upon  the  back  thereof,  and  then  delivered 
it  to  the  plaintiff. 

The  complaint  contains  no  averment  that  demand  for  the 
payment  of  the  note  was  ever  made  on  the  maker,  or  that  no- 
tice of  its  non-payment  was  given  to  the  defendant  before  the 
action  was  commenced;  and  the  answer  denies  that  defend- 
ant, by  his  indorsement  or  otherwise,  waived  protest,  or  de- 
mand, or  notice  of  non-payment,  or  that  he  guarauteed  the 
payment  of  the  note;  and  avers  that  notice  of  non-payment 
was  never  given  him  by  the  plaintiff,  or  any  other  person. 

After  trial,  the  court  found  the  facts,  and,  as  conclusions 
of  law,  "that  by  the  writing  of  his  name  upon  the  back  of 
said  note,  and  the  delivery  thereof  to  plaintiff,  the  defendant, 
Babcock,  became  and  is  a  guarantor  upon  said  note;  that  no 
demand  or  notice  of  protest  was  required  to  be  given  to  said 
defendant;  ....  that  defendant  was  not  exonerated  from  the 
payment  of  said  note  as  such  guarantor  by  the  mere  delay  on 
the  part  of  plaintiff  in  bringing  suit,  or  to  prosecute  Story"; 
and  that  plaintiff  was  entitled  to  recover  from  the  defendant 
the  amount  due  on  the  note,  after  deducting  certain  credits. 

Judgment  was  accordingly  so  entered,  and  from  it  the  de- 
fendant has  appealed  on  the  judgment  roll. 

The  principal  question  in  the  case  is,  What  liability  did 
the  defendant  assume  by  writing  his  name  on  the  back  of  the 
note?  or  in  other  words,  did  he  thereby  become  a  maker,  an 
indorser,  or  a  guarantor  of  the  note?  It  is  contended  for  ap- 
pellant that  he  was  an  indorser,  and  that  demand  and  notice 
of  non-payment  were  necessary  to  fix  his  liability.  The  au- 
thorities upon  this  subject  in  other  states  are  irreconcilably 
conflicting,  and  the  question  must  be  solved  by  reference  to 
the  decisions  in  this  state  and  the  provisions  of  the  code. 

In  Rigga  v.  Waldo,  2  Cal.  485,  56  Am.  Dec.  356,  Heydern 
feldt,  J.,  delivered  the  opinion  of  the  court,  and  said:  "One 
who  puts  his  name  on  the  back  of  a  promissory  note  out  of 
the  course  of  regular  negotiability  is  not  an  indorser,  accord- 
ing to  strict  commercial  meaning.  He  is  termed  a  guarantor, 
and  this  is  so,  whether  his  inscription  is  simply  in  blank  or 
preceded  by  the  words  '  I  guarantee,'  etc."  He  then  went  on 
to  discuss  the  question;  and  concluded  by  saying  that  the  on- 
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dertaking  of  such  a  guarantor  "  is  attended  with  all  the  liahil* 
ity  and  all  the  rights  of  an  indorser  stricti  juris." 

In  Pierce  v.  Kennedy,  5  Cal.  139,  the  note  was  indorsed  by 
Ford,  Lathrop,  &  Co.,  out  of  the  course  of  regular  negotiability, 
and  the  same  learned  judge  said:  "The  defendants,  Ford, 
Lathrop,  &  Co.,  were  guarantors  upon  the  note  which  is  the 
foundation  of  this  action."  He  then  added  that  their  liabil* 
ity,  according  to  the  decision  in  Riggs  v.  Waldo,  2  Cal.  485, 
56  Am.  Dec.  356,  was  strictly  that  of  an  indorser. 

In  Brady  v.  Reynolds,  13  Cal.  32,  the  defendant  and  two 
other  persons  indorsed  a  promissory  note  before  its  delivery, 
to  assist  the  maker  in  obtaining  money  upon  it,  and  it  was 
held  that  they  were  guarantors  and  jointly  liable.  The  court, 
by  Field,  J.,  said:  "Over  their  names  a  contract  of  guaranty 
could  have  been  written  in  terms,"  etc.  It  is  then  further 
said:  "The  decision  of  this  court  in  Riggs  v.  Waldo,  2  Cal. 
485,  56  Am.  Dec.  356,  only  goes  to  the  extent  of  holding  that 
a  notice  of  protest  is  as  essential  to  charge  a  guarantor  as  an 
indorser.  It  does  not  change  the  previous  rule  in  relation  to 
guarantors  in  any  other  respect.  There  are  words,  it  is  true, 
in  the  opinion  which  lead  to  the  inference  that  the  distin- 
guished judge  who  delivered  it  considered  the  distinction  be- 
tween the  undertaking  of  an  indorser  and  that  of  a  guarantor 
more  nice  and  subtile  than  solid  and  just.  In  this  we  may 
differ  from  him,  for  we  are  disposed  to  regard  the  undertaking 
of  the  two  as  materially  different.  The  contract  of  both  is 
conditional,  but  the  conditions  are  unlike.  The  contract  of 
indorsement  is  primarily  that  of  transfer;  the  contract  of  guar- 
anty is  that  of  security.  It  is  unnecessary,  however,  to  ques- 
tion the  language  or  reasoning  of  the  opinion;  the  case  only 
decides  that  notice  of  protest  is  equally  necessary  to  fix  the 
liability  of  a  guarantor  as  to  fix  that  of  an  indorser." 

In  Ford  v.  Hendricks,  34  Cal.  673,  the  note  in  suit  was  made 
by  Hendricks,  and  indorsed  by  one  Reed  before  delivery,  and 
the  court,  by  Sanderson,  J.,  said:  "As  to  the  relation  of  Reed, 
—  whether  it  be  that  of  maker,  indorser,  or  guarrantor,  — 
there  is  much  conflict  of  authority;  but  under  the  settled  rule 
in  this  state,  he  must  be  regarded  a  guarantor." 

In  Crooks  v.  Tully,  50  Cal.  254,  the  note  sued  upon  was  in- 
dorsed by  one  Durkin  after  it  became  due,  to  obtain  further 
time  for  the  maker  to  pay  it;  and  the  court,  by  Niles,  J.,  said: 
"  The  contract  of  Durkin  was  that  of  a  guarantor.  It  has 
been  frequently  so  held  by  this  court." 
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It  clearly  appears  from  these  decisions,  that  when  one,  be- 
fore the  enactment  of  the  codes,  wrote  his  name  on  the  back 
of  a  promissory  note  for  the  purpose  of  giving  it  security,  and 
not  for  the  purpose  of  transferj  his  undertaking  was  that,  of 
A  guarantor,  though  he  was  entitled  to  the  same  notice  of  de- 
mand and  non-payment  as  he  would  have  been  if  an  indorser: 
See  also  Jones  v.  Goodwin,  39  Cal.  493;  2  Am.  Rep.  473. 

In  this  condition  of  the  decisions  the  codes  were  enacted, 
and  we  must  look  to  them  to  see  in  what  respects,  if  any,  the 
rule  above  stated  has  been  changed.  The  Civil  Code  contains 
the  following  provisions:  — 

"Sec.  2787.  A  guaranty  is  a  promise  to  answer  for  the 
debt,  default,  or  miscarriage  of  another  person." 

"Sec.  2807.  A  guarantor  of  payment  or  performance  is 
liable  to  the  guarantee  immediately  upon  the  default  of  the 
principal,  and  without  demand  or  notice." 

"  Sec.  2823.  Mere  delay  on  the  part  of  a  creditor  to  proceed 
against  the  principal,  or  to  enforce  any  other  remedy,  does  not 
exonerate  a  guarantor." 

"  Sec.  3108.  One  who  writes  his  name  upon  a  negotiable 
instrument  otherwise  than  as  a  maker  or  acceptor,  and  deliv- 
ers it  with  his  name  thereon  to  another  person,  is  called  an 
indorser,  and  his  act  is  called  indorsement." 

"Sec.  3117.  One  who  indorses  a  negotiable  instrument  be- 
fore it  is  delivered  to  the  payee  is  liable  to  the  payee  thereon 
as  an  indorser." 

It  will  be  observed  that  the  two  sections  last  quoted  relate 
only  to  negotiable  instruments,  and  in  accordance  with  the  rule 
declared  by  them,  the  case  of  Fessenden  v.  Summers,  62  CaL 
484,  was  decided.  They  do  not  in  any  way  aflFect  this  case, 
for  the  reason  that  the  note  here  sued  upon  was  not  a  negoti- 
able instrument:  Adams  v.  Seaman,  82  Cal.  636.  This  being 
60,  the  defendant  must  still  be  treated  and  held  liable  as  a 
guarantor. 

The  question  then  is.  What  is  now  the  liability,  in  this  state, 
of  a  guarantor?  As  we  have  seen,  a  guaranty  is  a  promise 
to  answer  for  the  debt  of  another  person,  and  it  may  be  en- 
forced, upon  default  of  the  principal,  without  any  previous 
demand  or  notice.  It  is  an  absolute  undertaking  to  pay  the 
whole  debt  if  the  principal  does  not,  and  no  mere  delay  of  the 
creditor  to  proceed  against  the  principal,  or  to  enforce  any 
other  remedy,  can  be  availed  of  as  a  defense.  And  such  a 
liability  is  assumed  prima  facie^  when,  as  in  this  case,  the 
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guarantor  writes  his  name  on  the  back  of  a  non-negotiable 
note  to  give  it  credit. 

Under  the  circumstances  shown  here,  we  think  the  findings 
were  sufficient,  and  the  court  below  rightly  refused  to  allow 
any  offset  for  damages  alleged  to  have  been  sustained  by  de- 
fendant, because  plaintifi^,  after  demand  that  he  should  do  so, 
neglected  and  refused  to  institute  an  action  against  the  maker 
of  the  note,  and  thereby  secure  payment  of  a  portion  of  the 
money  due  thereon. 

We  advise  that  the  judgment  be  affirmed. 

Vancliep,  C,  and  Foots,  C,  concurred. 

The  Court.  For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  is  affirmed.      

Noir-NEOonABLK  NoTB,  Indokskmknt  ot.  —  One  who  writes  his  name  on 
the  back  of  a  non-negotiable  note  is  liable  as  guarantor  to  the  holder  thereof, 
and  is  not  entitled  to  have  the  notes  presented  for  payment  when  due,  or  to 
be  giren  notice  of  non-payment:  Cromwell  y.  Hewitt,  40  N.  T.  491;  100  Am. 
Deo.  627,  and  note;  note  to  Hall  y.  Neweomb,  42  Am.  Dec.  87;  Prentiss  t. 
Danielson,  5  Conn.  175;  13  Am.  Deo.  52,  and  note  55-57. 

NoN-NEOOTiABLit  NoTB,  GuARANTOB  OF.  —  A  guarantor  of  a  non-negotiable 
note  is  liable  without  demand  or  notice:  Peck  v.  Frink,  10  Iowa,  193;  74  Am. 
Dec.  384;   WooUy  v.  Sergeant,  8  N.  J.  L.  262;  14  Am.  Dec.  419. 

NON-NEaOTIABLB  NOTB — SXIBULATION  FOB  ATTORNEY'S  FbB.  — A  stipula- 
tion to  pay  an  attorney's  fee,  if  suit  is  brought  thereon,  renders  a  note  non- 
negotiable:  Altman  y.  Sittersho/er,  68  Mich.  287;  13  Am.  St.  Rep.  341;  note 
to  Bowie  V.  Hall,  9  Am.  St  Rep.  436;  First  NaL  Bank  v.  Falkenhan,  94  Cal. 
141.  In  Levena  r.  Briggs,  21  Or.  333,  a  stipulation  in  a  note  to  pay  a  speci- 
fied percentage  as  an  attorney's  fee  in  case  of  suit  was  held  to  be  void.  But 
ia  Montgomery  v.  Crossthwaitf  90  Ala.  553,  24  Am.  St.  Rep.  832,  it  was  de- 
cided that  a  stipulation  in  a  note  to  pay  costs  of  collecting  does  not  destroy 
its  negotiability.  And  in  Roberta  y.  Snow,  27  Neb.  425,  the  following  was 
held  to  be  a  negotiable  promissory  note  payable  on  demand:  "For  value  re- 
ceived, I  hereby  promise  to  pay  to  Peter  Housel,  or  order,  four  hundred  dol- 
lars, with  ten  per  cent  interest  per  annum,  payable  semi-annually  in  advance, 
and  on  default  of  prompt  payment  of  interest  for  thirty  days  after  it  is  due, 
then  this  note,  principal  and  interest,  shall  be  due  and  collectible  without 
defalcation  or  discount,  together  with  an  attorney  fee  of  tea  per  cent  for 
coUectioa." 
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[Ih  Bank.] 

Oalipobnia  Southbrm  Hotel  Co.  v.  Callendeb. 

[94  California.,  120.] 

OORPORATIONS  —  StOOK   SUBSCRIPTIONS  —  WaIVKB  OT  DbFENSK  BT  ACQUIES* 

CKNCS.  — If  a  subscriber  for  stock  ia  a  corporatioa  makes  his  contract  for 
■abscriptioa  previous  to  and  ia  aaticipatioa  of  the  incorporatioa,  he 
waives  the  defense  that  the  capital  stock  of  the  corporation  has  not  been 
Bubscribed  as  provided  for  in  his  contract,  by  voluntarily  acquiescing  in 
the  mode  of  incorporatioa  with  a  full  knowledge  of  the  facts. 
OoRPOBATiONS  —  SfOCK  SoBSCBiPTioNs  —  Waivkr  OF  DsFBNaB.  —  A  sub- 
scriber to  stock  in  a  corporatioa  to  be  formed  may  waive  any  defease  he 
may  have  to  the  subscription.  Such  waiver  may  be  express,  or  implied 
from  the  acts  or  declarations  of  the  subscriber.  A  paymeat  of  a  call 
with  full  knowledge  of  the  defense,  or  any  act  indicating  a  clear  intent 
to  abide  by,  accept,  or  pass  over  any  defense  held  by  the  subscriber,  will 
constitute  a  waiver. 

COBPOBATIOMS  —  StoOK  SoBSCHIPTIONS  —  FINDING  OV  WaIVKB  Ot  DeFKNSE. 
—  In  an  action  by  a  corporatioa  to  recover  upon  a  stock  subscription,  a 
finding  that  the  subscriber  has  waived  any  right  to  object  to  the  act  or 
method  of  incorporation  implies  that  he  has  a  knowledge  of  the  right 
waived,  and  that  the  waiver  was  voluntary.  Nor  is  this  conclusiou 
affected  by  the  fact  that  the  court  found  certain  probative  facts  insuffi- 
cient in  themselves  to  prove  a  waiver,  and  only  tending  in  that  direction. 

CoRFORATiONS  —  Stock  —  IssuANCB  OF  Certificatb.  —  It  is  not  necessary 
to  a  subscriber's  ownership  of  stock  in  a  corporation  that  a  certificate 
therefor  should  have  been  issued  to  him,  nor  is  the  corporation  bound 
to  issue  such  certificate  until  the  subscription  price  is  fully  paid.  The 
corporation  may  allege  the  subscriber's  ownership  of  the  stock,  and  re- 
cover on  the  contract  of  subscription,  before  issuing  a  certificate  of  the 
stock  to  him. 

Corporations  —  Stock  —  Liabilitt  for  Calls. — When,  by  a  contract  of 
subscription,  a  subscriber  to  stock  in  a  corporation  agrees  to  pay  upon 
the  call  of  the  directors,  at  such  time  and  in  such  manner  as  may  hp  de« 
termined  by  them,  it  is  not  necessary  to  a  recovery  on  the  contract  that 
sach  directors  should  have  levied  assessments  on  the  stock  in  the  mode 
prescribed  by  the  statute. 

Venahle  and  Ooodchild,  for  the  appellant 

/.  M.  WUcoxon^  for  the  respondeat. 

Vancliep,  C.  The  plaintiff  is  a  California  corporation,  to 
whose  capital  stock  the  defendant  subscribed  five  thousand 
dollars,  before  its  organization,  that  being  fifty  shares  of  the 
one  thousand  shares  into  which  the  capital  stock  of  one  hun- 
dred thousand  dollars  was  divided.  After  having  paid  two 
thousand  dollars  of  this  subscription,  the  defendant  refused 
to  pay  any  part  of  the  remainder,  and  this  action  was  brought 
to  recover  from  him  the  remaining  three  thousand  dollars. 
The  cause  was  tried  by  the  court,  and  judgment  was  given  in 
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favor  of  the  plaintiff  for  the  sum  demanded.  The  defendant 
appeals  from  the  judgment  on  the  judgment  roll,  without  bill 
of  exceptions,  and  contends  that  upon  the  findings  of  fact  the 
judgment  should  have  been  given  for  the  defendant. 

The  following  is  a  copy  of  the  written  agreement  to  and  upon 
which  defendant  subscribed  for  the  stock:  — 

"We,  the  undersigned,  do  hereby  agree  to  and  with  each 
other,  that  we  will  organize  and  form  a  corporation,  under  the 
laws  of  the  state  of  California,  for  the  purpose  of  erecting, 
building,  and  owning  a  hotel  building  in  the  city  of  San  Luis 
Obispo,  county  of  San  Luis  Obispo,  state  of  California,  and 
for  the  purpose  of  purchasing  and  owning  all  such  real  and 
personal  property  as  may  be  necessary  to  be  used  in  connec- 
tion of  said  hotel  building;  and  we  agree  that  the  capital  stock 
of  said  corporation  shall  be  one  hundred  thousand  ($100,000) 
dollars,  divided  into  one  thousand  (1,000)  shares,  of  the  par 
value  of  one  hundred  dollars  each;  and  we  agree  to  and  with 
each  other,  that  we  do  respectively  subscribe  for  the  number 
of  shares  of  the  stock  of  said  corporation  as  are  set  after  our 
respective  names,  and  that  we  will  pay  for  the  same  the  said 
par  value  thereof,  at  such  times  and  in  such  manner  as  may 
be  determined  by  the  board  of  directors  of  the  said  corpora- 
tion, to  be  hereafter  chosen.  And  we  further  agree  that  when- 
ever seventy  thousand  ($70,000)  dollars  of  said  capital  stock 
has  been  subscribed  for,  a  meeting  shall  be  called  for  the  pur- 
pose of  electing  a  board  of  directors,  and  taking  such  steps  as 
are  required  by  law  to  form  the  said  corporation,  and  that  at 
such  meeting  the  owners  of  a  majority  of  said  subscribed  stock 
shall  constitute  a  quorum,  and  are  authorized  to  elect  said 
board  of  directors,  and  transact  any  business  necessary  to 
fully  complete  the  organization  of  the  said  corporation;  that 
the  number  of  directors  and  the  term  of  said  corporation  shall 
be  determined  at  such  meeting." 

Here  follows  the  list  of  subscribers,  among  whom  is  the  de- 
fendant for  "fifty  shares,  —  five  thousand  dollars."  These 
subscriptions  amounted  to  772  shares.  Among  them  was  one 
of  the  Pacific  Coast  Steamship  Company  and  Pacific  Coast 
Railway  Company  for  one  hundred  shares,  payable  in  freight- 
age. This  subscription  purports  to  have  been  made  through 
the  agency  of  Goodall,  Perkins,  &  Co.  Another  of  the  sub- 
scriptions is  by  Edwin  Goodall  for  125  shares,  partly  payable 
in  a  block  of  land,  if  accepted  by  the  company,  estimated  at 
$7,500,  and  the  balance  of  $5,000  in  cash. 
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The  court  finds  that  Goodall,  Perkins,  &  Co.  were  not  au- 
thorized to  subscribe  for  the  steamship  and  railway  companies, 
but  that  the  subscription  of  these  companies,  and  also  that  of 
Edwin  Goodall,  entered  into  the  computation,  and  constituted 
a  part  of  the  772  shares  subscribed  before  the  organization  of 
the  corporation.  The  court  further  found  that  the  corporation 
was  organized  on  August  17,  1887,  and  that  the  articles  of  in- 
corporation included  as  subscribers  the  name  of  the  Pacific 
Coast  Steamship  Company  for  100  shares,  amounting  to 
$10,000,  and  that  of  Edwin  Goodall  for  125  shares,  amount- 
ing to  $12,500,  without  conditions;  and  further  found  "that 
at  the  preliminary  meeting  of  stockholders,  held  for  the  pur- 
pose of  considering  whether  or  not  the  incorporation  aforesaid 
should  be  organized  and  formed,  defendant  was  not  present, 
*  and  did  not  vote  for  the  shares  subscribed  for  by  him  as  afore- 
"^id,  and  did  not  acquiesce  in  or  agree  that  the  incorporation 
lould  be  formed  on  the  subscription  aforesaid;  ....  that 
Iwin  Goodall,  for  himself  and  for  the  Pacific  Coast  Steam- 
iip  Company,  united  in  the  call  for  the  meeting  of  the  stock- 
)lder8  last  aforesaid,  and  each  were  represented  at  said 
ieeting  to  the  full  amount  of  the  stock  subscribed  for  by 
lem  as  aforesaid  by  Edwin  Goodall,  and  he  voted  and  acted 
/ri|t  said  meeting  for  the  full  amount  of  the  stock  subscribed 
^n)r  by  them,  viz.,  225  shares,  of  the  value  of  $22,500,  and  each 
|as  ever  since  the  incorporation  of  the  plaintiff  been,  and  now 
3,  a  stockholder  in  said  corporation  for  the  full  value  and 
[mount  of  the  stock  aforesaid  subscribed  by  him  ";  and  fur- 
per  found  that  the  subscriptions  of  the  steamship  company 
ind  Goodall  were  accepted  and  acted  upon  by  plaintiflF,  and 
lave  been  fully  paid  to  the  company;  and  further  found  that 
''defendant  has  at  all  times  recognized  the  validity  of  the  cor- 
'poratioa  aforesaid,  by  paying  two  thousand  dollars  of  said 
original  subscription  of  five  thousand  dollars,  and  not  other- 
wise, and  has  never  dissented  from  or  protested  against  any 
of  its  acts;  that  defendant  has,  since  said  corporation  was 
formed,  acquiesced  in  the  building  of  the  hotel  mentioned  in 
said  agreement,  and  furnishing  the  same,  and  the  incurring 
of  debts  and  expenditures  of  money  therefor,  by  paying  said 
two  thousand  dollars  of  said  subscription  to  said  corporation, 
and  not  otherwise;  ....  that  a  large  indebtedness  has  been 
incurred  by  plaintiff,  and  large  sums  of  money  expended,  re- 
lying upon  the  subscriptions  aforesaid ";  and  further  found 
(under  the  head  of  "  conclusions  of  law  ")  that  the  defendant 
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"  has  waived  any  defense  he  might  otherwise  have  had  to  said 
subscription  by  reason  of  the  manner  of  plaintiff's  incorpo- 
ration." 

The  findings  show  that  calls  were  made  upon  the  sub- 
scribers, including  the  defendant,  as  follows:   November  16, 

1887,  twenty  per  cent,  payable  November  25th;    March  17, 

1888,  twenty  per  cent,  payable  March  25th;  May  23,  1888, 
twenty  per  cent  payable  June  1st,  twenty  per  cent  payable 
June  15th,  and  twenty  per  cent  payable  July  1st. 

1.  The  first  and  principal  point  made  by  appellant  is,  that 
the  corporation  was  organized  before  there  was  a  valid  sub- 
scription of  seventy  thousand  dollars  of  the  capital  stock,  con- 
trary to  the  agreement  subscribed  by  defendant,  inasmuch  as 
Goodall,  Perkins,  &  Co.  subscribed  for  the  steamship  company 
and  railway  company  without  authority,  and  in  part  condi- 
tionally. 

It  appears,  however,  that  these  subscriptions  were  changed 
before  the  corporation  was  organized,  the  railway  company 
being  dropped,  and  the  subscription  of  the  steamship  com- 
pany being  substituted  for  that  of  both  of  these  companies, 
and  for  the  full  amount  thereof,  and  the  subscription  of  the 
steamship  company  and  that  of  Goodall  being  made  uncondi- 
tional, and  so  entered  in  the  articles  of  incorporation.  It  is 
also  found  by  the  court  that  Goodall,  for  himself  and  for  the 
steamship  company,  united  in  the  call  for  the  meeting  of  the 
fiubscribers  for  the  purpose  of  considering  the  propriety  of  or- 
ganizing the  corporation;  that  Goodall  represented  all  their 
stock  at  that  meeting;  that  he  signed  and  acknowledged  the 
articles  of  incorporation;  and  that  the  steamship  company 
and  Goodall  paid  all  the  calls  upon  all  the  stock  subscribed 
by  them.  It  is  not  expressly  found,  nor,  it  seems  to  me,  by 
necessary  implication,  that  Goodall  was  not  authorized  by  the 
steamship  company  to  join  in  the  call  for  the  meeting  to  make 
the  change  in  the  subscription,  and  to  represent  the  steamship 
company  in  the  organization  of  the  corporation;  but  only  that 
the  original  subscription  by  Goodall,  Perkins,  &  Co.  for  the 
two  companies  was  without  authority.  If  Goodall  was  author- 
ized by  the  steamship  company  to  represent  it  in  all  these 
matters,  the  corporation  was  properly  organized  according  to 
the  subscription  agreement,  and  the  defendant  has  no  ground 
of  complaint.  As,  however,  the  findings  are  not  quite  clear 
upon  this  point,  and  as  I  think  the  judgment  should  be  af- 
firmed on  another  ground,  which  does  not  involve  any  doubtful 
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question  of  construction  of  the  findings,  the  decision  of  the 
case  need  not  rest  upon  this  point. 

2.  The  court  found  that  the  defendant  had  "waived  any 
defense  he  might  otherwise  have  had  to  said  subscription  by 
reason  of  the  manner  of  plaintiff's  incorporation." 

Says  Mr.  Cook  in  his  book  on  stocks  and  stockholders,  sec- 
tion 181:  "A  subscriber  may  waive  the  defense  that  the  full 
capital  stock  of  the  corporation  has  not  been  subscribed.  This 
waiver  may  be  either  express,  or  implied  from  the  acts  or  dec- 
larations of  the  subscriber." 

Again,  at  section  186,  the  same  author  says:  "  Where  the 
subscriber  made  his  contract  of  subscription  previous  to  and 
in  anticipation  of  the  incorporation,  and  does  not,  by  his  sub- 
sequent acts,  acquiesce  in  the  mode  of  incorporation,  he  may 
set  up  that  the  corporation  has  not  been  incorporated,  and  that 
he  is  not  liable." 

At  section  198  he  says:  "  A  subscriber  to  stock  in  a  corpora- 
tion may  waive  any  defense  he  may  have  to  the  subscription. 
The  waiver  may  be  express,  or  it  may  be  by  implication  from 
the  acts  and  declarations  of  the  subscriber.  Thus  a  payment 
of  a  call  with  full  knowledge  of  the  defense  is  held  to  be  a 
waiver,  and  any  act  indicating  a  clear  intent  to  abide  by  or 
accept  or  pass  over  an  objection  which  the  subscriber  might 
make  will  be  held  to  be  a  waiver":  See  authorities  cited  in 
notes  to  above  quotation;  Thompson  on  Liability  of  Stock- 
holders, sec.  120;  Taylor  on  Private  Corporations,  sec.  519; 
New  Hampshire  etc.  R.  R.  Co.  y.  Johnson,  30  N.  H.  390;  64  Am. 
Dec.  300. 

In  Fishback  v.  Van  Dusen,  33  Minn.  Ill,  Mr.  Justice  Mitch- 
ell, speaking  for  the  court,  said:  "Whether  there  has  been 
a  waiver  is  a  question  of  fact.  It  may  be  proved  by  various 
species  of  evidence,  —  by  declarations,  by  acts,  or  by  forbear- 
ance to  act."  Other  authorities  say  it  is  a  mixed  question  of 
law  and  fact,  but  that  each  case  must  depend  upon  its  own 
peculiar  circumstances  and  surroundings.  "  It  is  a  question 
of  intention,  and  a  fact  to  be  determined  by  the  triers  of  fact ": 
Okey  V.  State  In».  Co.,  29  Mo.  App.  Ill;  Ehrlich  v.  ^tna  Life 
Jn».  Co.,  88  Mo.  249;  Drake  v.  Farmers'  Union  Ins.  Co.,  3  Grant 
Gas.  325;  Witherell  v.  Maine  Ins.  Co.,  49  Me.  200;  "and  though 
the  waiver  must  be  intentional  and  clearly  proven,  the  sufB- 
dency  of  the  evidence  relating  thereto  is  for  the  jury  ":  Lycom^ 
ing  County  Mut.  Ins.  Co.  v.  Schollenberger,  44  Pa.  St.  259. 

The  only  question  of  law  that  can  be  involved  in  the  ques- 
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tion  of  waiver  must  relate  to  the  legal  definition  of  the  word; 
for  example,  a  jury  might  be  properly  instructed,  as  matter  of 
law,  that  a  waiver  must  be  voluntary,  and  that  it  implies  a 
knowledge  of  the  right,  claim,  or  thing  waived;  yet,  whether 
it  was  voluntary,  and  whether  the  party  had  knowledge  of  the 
right  or  thing  waived,  are  still  questions  of  fact  to  be  submitted 
to  the  jury. 

In  this  case,  the  court  found  the  ultimate  fact  that  defend- 
ant had  waived  any  right  he  may  have  had  to  object  to  the 
organization  of  the  corporation.  This  finding  implies  the  de- 
fendant's knowledge  of  the  right  waived,  and  that  his  waiver 
was  voluntary,  since  these  attributes  are  included  in  the  legal 
definition  of  a  waiver.  Nor  is  this  conclusion  affected  by  the 
fact  that  the  court  also  found  certain  probative  facts,  the  only 
tendency  of  which  was  to  prove  the  waiver.  That  defendant 
recognized  the  validity  of  the  corporation,  and  acquiesced  in 
the  building  of  the  hotel,  etc.,  "not  otherwise"  than  by  pay- 
ing the  first  two  calls  on  his  subscription,  and  never  dissent- 
ing or  protesting  against  any  of  the  acts  of  the  corporation, 
are  in  no  degree  inconsistent  with  the  waiver  found,  as  they 
do  not  tend  to  prove  that  the  waiver  was  involuntary,  or  with- 
out defendant's  knowledge  of  his  alleged  right.  Conceding, 
therefore,  that  the  probative  facts  (unnecessarily)  found  are 
insufficient  to  prove  a  waiver,  yet,  as  the  record  contains  no 
part  of  the  evidence,  it  must  be  presumed  that  there  was  suffi- 
cient evidence  to  justify  the  finding  of  a  waiver. 

3.  It  is  contended  that  this  action  cannot  be  maintained  "on 
the  theory  that  defendant  is  a  stockholder,  and  as  such  liable 
to  the  corporation  for  assessments,"  for  the  alleged  reason  that 
it  does  not  appear  "that  the  corporation  ever  awarded  any 
stock  to  defendant,  or  entered  his  name  on  its  stock-book,  or 
anything  to  show  that  defendant  was  a  stockholder." 

It  is  alleged  in  the  complaint,  and  expressly  found  by  the 
court,  that  defendant  was  the  owner  of  fifty  shares  of  stock  at 
all  the  times  when  the  calls  were  made.  It  was  not  necessary 
to  defendant's  ownership  of  the  stock  that  a  certificate  for  the 
stock  should  have  been  issued  to  him:  Mitchell  v.  Beckman,  64 
Cal.  121,  and  authorities  there  cited;  nor  was  the  corporation 
bound  to  issue  such  certificate  until  the  subscription  price  was 
fully  paid ;  nor  was  it  necessary  to  a  recovery  on  the  contract 
of  subscription  that  the  directors  of  the  corporation  should 
have  levied  assessments  upon  the  stock  in  the  mode  prescribed 
by  the  Civil  Code.     By  the  contract  of  subscription,  the  de- 
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fendant  agreed  to  pay  upon  the  call  of  the  board  of  directors, 
viz.,  **at  such  time  and  in  such  manner  as  may  be  determined 
by  the  board  of  directors  of  the  said  corporation,  to  be  here- 
after chosen";  and  the  action  was  properly  brought  upon  this 
contract:  West  v.  Crawford,  80  Cal.  27;  Lankershim  Ranch  etc, 
Co.  V.  Herbergerf  82  Cal.  600;  Angell  and  Ames  on  Corpora- 
tions, sec.  549. 

I  think  the  judgment  should  be  affirmed. 

Fitzgerald,  C,  and  Bblcheb,  C,  concurred. 

The  Court.    For  the  reasons  given  in  the  foregoing  opia- 
ion,  the  judgment  is  affirmed. 


Thk  LiABiLmm  ARiaixa  trou  a  Subscription  to  thb  Stock  of  a  pro- 
jected corporation  are  discussed  in  a  note  to  Parker  v.  ThonuUf  81  Am.  Dec 
392-402.  One  who  subscribes  to  stock,  in  view  of  and  for  the  purpose  of  the 
subsequent  organization  of  a  corporation,  and  pays  in  full  for  one  share,  and 
transfers  other  shares,  after  the  organization  is  effected,  afiSrma  thereby  his 
contract  of  subscription,  and  cannot  be  heard  to  disaffirm  it:  Bell's  Appeal, 
115  Pa.  St.  88;  2  Am.  St.  Rep.  532,  and  note.  No  one  can  be  made  & 
stockholder  without  his  consent,  express  or  implied:  Olenn  v.  Oarth,  133 
N.  Y.  18.  Act  of  voting  stock  does  not  make  absolute  stockholders,  and 
they  are  still  entitled  to  show  that  they  held  such  stock  as  collateral  seen* 
rity:  Union  etc  Aas'n  v.  Seligman,  92  Mo.  635;  1  Am.  St.  Rep.  776,  and  note. 

As  TO  THK   EtFSCT  Of  SUBSCRIPTIONS   PrIOB  TO   ORGANIZATION,  SOO  Min» 

neapolia  etc.  Co.  r.  Davis,  40  Minn.  110;  12  Am.  St.  Rep.  701.  In  Taggart  r. 
Western  Maryland  R.  R.  Co.,  24  Md.  563.  89  Am.  Dec.  760,  it  was  held, 
after  an  exhaustive  review  of  the  oases,  that  neither  the  rights  of  the  corpo* 
ration  nor  the  liabilities  of  the  subscriber  in  regard  to  suoh  subscriptions 
could  be  fixed  without  an  exact  compliance  with  the  act  of  incorporation,  and 
that  there  was,  in  this  resoect,  a  welNrecogaised  distinction  between  sab* 
■criptions  before  and  after  organization. 

IssuANOx  ov  Stock  CcRTiriOATi  n  iror  Nbckssart  to  make  one  a  share* 
holder  in  a  corporation:  Cartwrighi  r.  Dieiinaon,  88  Tenn.  476;  17  Am.  St. 
Rep.  910;  Butler  »  University  v.  Sehoonover,  114  lud.  381;  6  Am.  St  Rep.  627; 
and  a  corporation  may  maintain  an  action  to  recover  assessments  legally 
made  on  shares  withoat  a  tender  of  the  oertifioatai  Attoria  ttc  R.  R,  Co.  r. 
HUl,  20  Or.  177. 
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[Ih  Bank.] 

Whitney  v,  Kellet. 

[94  Caliporitia,  U6.] 
Judgment — Rklibt  in  Favob  or  Gbantek  or  Fabtt.  —  When  a  Jadgmenft 
has  establiahed  that  a  certaia  persoa  is  not  the  owner  of  land  in  dispnte, 
his  subsequent  grantee  thereof,  who  is  out  of  possession  and  was  not  a 
party  to  the  suit  in  which  such  judgment  was  rendered,  cannot  main< 
tain  a  suit  at  law  or  in  equity  to  set  aside  the  judgment  on  the  ground 
of  fraud  in  its  procurement. 

Sprigg  and  Barbery  for  the  appellant. 

Worksj  Gibson,  and  Titus,  Parrish,  MopsholdeVf  and  Lewis,  and 
Luce  and  McDonald,  for  the  respondents. 

Garodtte,  J.  This  is  an  appeal  from  a  judgment  dismiss- 
ing an  action,  a  demurrer  to  the  complaint  having  been  sus- 
tained, and  the  plaintiff  declining  to  amend.  In  September, 
1886,  some  of  the  defendants,  and  the  grantors  of  others, 
claiming  title  to  the  land  involved  in  this  suit,  brought  an 
action  against  the  grantors  of  plaintiflf  to  establish  by  judicial 
decree  the  true  boundary  line  between  the  lands  of  the  respec- 
tive parties  to  that  suit.  The  judgment  therein  rendered 
determined  the  boundary  line,  and  adjudged  the  plaintiffs  to 
be  the  owners  of  the  tract  of  land  involved  in  the  present 
action.  Plaintiff,  as  grantee  of  the  defendants  in  that  action, 
now  files  his  complaint  to  set  aside  that  judgment,  upon  the 
ground  that  it  was  procured  through  certain  frauds  practiced 
upon  the  defendants  therein,  the  plaintiff's  grantors.  The 
complaint  further  alleges  that  "  said  lot  was  duly  conveyed 
to  plaintiff  for  value  before  the  commencement  of  this  action, 
and  that  he  is  now  the  owner  and  entitled  to  the  possession 
thereof,"  and  further  adding  that  the  defendants  herein  have 
no  title  thereto  other  than  that  obtained  by  said  judgment. 

This  is  an  action  to  set  aside  a  judgment  upon  the  ground 
of  fraud,  brought  by  a  plaintiff  who  was  not  a  party  to  the 
suit  in  which  the  judgment  was  rendered,  but  is  a  grantee  of 
the  defendants  in  said  action.  It  is  insisted  that,  as  such,  he 
has  no  standing  before  a  court  of  equity,  and  if  that  be  true, 
the  judgment  must  be  aflSrmed.  The  question  here  presented 
is  one  of  importance,  and  as  far  as  we  are  advised,  one  not 
directly  adjudicated  upon  in  this  state.  Owing  to  the  fact 
that  there  is  not  an  entire  uniformity  in  the  decisions  upon 
the  question,  it  is  enveloped  in  some  doubt,  but  we  believe  the 
better  rule  and  the  weight  of  authority  support  the  principle 
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of  law  as  adduced  in  Freeman  on  Judgments,  sec.  512,  where 
it  is  said:  "No  person  will  be  permitted  to  proceed  in  equity 
against  a  judgment  or  decree  to  which  he  was  not  a  party, 
and  which  did  not  at  its  rendition  afifect  any  of  his  rights.  If 
the  parties  to  an  adjudication  are  satisfied  with  it,  no  outside 
persons  will  be  permitted  to  intermeddle  with  it  at  law  or 
equity."  Judge  Story,  in  his  work  on  equity  jurisprudence, 
see.  1040  g,  speaking  upon  this  subject,  says:  "So  an  assign- 
ment of  a  bare  right  to  file  a  bill  in  equity  for  a  fraud  com- 
mitted upon  the  assignor  will  be  held  void,  as  contrary  to 
public  policy,  and  as  savoring  of  the  character  of  mainte- 
nance  Indeed,  it  has  been  laid  down  as  a  general  rule 

that  where  an  eqnitable  interest  is  assigned  in  order  to  give 
the  assignee  a  locus  standi  injudicio  in  a  court  of  equity,  the 
party  assigning  such  right  must  have  some  substantial  pos- 
session and  some  capability  of  personal  judgment,  and  not  a 
mere  naked  right  to  overset  a  legal  instrument  or  to  maintain 
a  suit."  The  principle  here  announced  is  supported  in  Cross 
V.  Sacramento  Sav.  Bank,  66  Cal.  462;  Sanborn  v.  Doe,  92  Cal. 
152;  French  v.  Shotwell,  5  Johns.  Ch.  565;  Marshall  v.  Means, 
12  Ga.  61;  56  Am.  Dec.  444;  Prosser  v.  Edmonds,  1  Younge  & 
C.  496;  Graham  v.  Railroad  Co.,  102  U.  S.  154;  Crocker  v.  Bel- 
langee,  6  Wis.  667;  70  Am.  Dec.  489. 

The  case  of  Prosser  v.  Edmonds,  1  Younge  &  C.  496,  is  the 
leading  case,  and  the  principle  there  involved  is  practically 
the  same  as  is  involved  here.  In  that  case  the  lord  chief 
baron  said:  "But  in  a  case  where  a  party  assigns  his  whole 
estate,  and  afterwards  makes  an  assignment  generally  of  the 
same  estate  to  another  person,  and  the  second  assignee  claims 
to  set  aside  the  first  assignment  as  fraudulent  and  void,  the 
assignor  himself  making  no  complaint  of  fraud  whatever,  it 
appears  to  me  that  the  right  of  the  second  assignee  to  make 
such  claim  would  be  a  question  deserving  of  great  considera- 
tion  In  such  a  case  a  second   assignment  is  merely 

that  of  a  right  to  file  a  bill  in  equity  for  a  fraud In  the 

present  case  it  is  impossible  that  the  assignee  can  obtain  any 
benefit  from  his  security  except  through  the  medium  of  the 
court.  He  purchases  nothing  but  a  hostile  right  to  bring 
parties  into  a  court  of  equity,  as  defendants  to  a  bill  filed 

for  the  purpose  of  obtaining  the  fruits  of  his  purchase 

Robert  Todd,  when  he  assigned,  was  in  possession  of  nothing 
but  a  mere  naked  right.  He  could  obtain  nothing  without 
filing  a  bill.     No  case  can  be  found  which  decides  that  such  a 
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right  can  be  the  subject  of  assignment,  whether  at  law  or 
equity."  In  Graham  v.  Railroad  Co.,  102  U.  S.  154,  a  case 
where  subsequent  creditors  attempted  to  set  aside  a  convey- 
ance secured  by  fraud  practiced  against  the  debtor,  Justice 
Bradley,  in  the  opinion  of  the  court,  said:  "It  seems  clear 
that  subsequent  creditors  have  no  better  right  than  subsequent 
purchasers  to  question  a  previous  transaction  in  which  the 
debtor's  property  was  obtained  from  him  by  fraud,  which  he 
has  acquiesced  in,  and  which  he  has  manifested  no  desire  to 
disturb.  Yet  in  such  a  case,  subsequent  purchasers  have  no 
such  right";  also  quoting  from  French  v.  Shotwell,  5  Johns. 
Ch.  565,  wherein  Chancellor  Kent  said:  "If  the  party  himself, 
who  is  the  victim  of  fraud  or  usury,  chooses  to  waive  his  rem- 
edy and  release  the  party,  it  does  not  belong  to  a  subsequent 
purchaser  under  him  to  recall  and  assume  the  remedy  for 
him.  If  a  judgment  was  fraudulent,  by  collusion  between  the 
parties  to  it  on  purpose  to  defraud  a  subsequent  purchaser, 
the  case  would  present  a  very  different  question.  But  if  the 
judgment  was  fraudulent  only  as  between  the  parties,  it  is  for 
the  injured  party  alone  to  apply  the  remedy."  In  this  case 
of  Graham  v.  Railroad  Co.,  102  U.  S.  154,  the  learned  justice 
entered  into  an  exhaustive  review  of  the  authorities  upon  the 
question,  and  approved  the  case  of  Crocker  v.  Bellangee,  6  Wis. 
667,  70  Am.  Dec.  489,  wherein  it  is  expressly  held  that  a  sub- 
sequent purchaser  cannot  attack  a  conveyance  made  by  his 
grantor  upon  the  ground  of  fraud  practiced  upon  such  grantor, 
Prosser  v.  Edmonds,  1  Younge  &  C.  496,  is  also  approved;  and 
after  reviewing  the  case  of  Dickinson  v.  Burrell,  L.  R.  1  Eq. 
337,  the  opinion  continues:  "Surely  there  is  here  no  overrul- 
ing of  Prosser  v.  Edmonds,  1  Younge  &  C.  496,  even  if  such 
overruling  could  avail  against  the  Wisconsin  decisions."  The 
cases  of  Dickinson  v.  Burrell,  L.  R.  1  Eq.  337,  and  McMahon 
V.  Allen,  35  N.  Y.  403,  upon  a  careful  examination,  seem  to 
some  extent  to  be  opposed  to  the  principle  announced  in  the 
text-books  and  authorities  cited;  but  the  true  doctrine  based 
upon  reason  and  authority  appears  to  be,  that  the  right  to 
complain  of  fraud  should  not  be  recognized  by  a  court  of  equity 
as  a  marketable  commodity.  Indeed,  the  leading  case  of 
Dickinson  v.  Burrell,  L.  R.  1  Eq.  337,  and  the  decisions  follow- 
ing in  its  wake,  recognize  that  principle  as  correct;  but  Lord 
RomlUy,  in  the  Dickinson  case,  attempts  this  distinction;  he 
says:  "If  James  Dickinson  had  sold  or  conveyed  the  right  to 
sue  to  set  aside  the  indenture  of  December,  1860,  without  con-^ 
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veying  the  property,  or  his  interest  in  the  property,  which  is 
the  subject  of  that  indenture,  that  would  not  have  enabled  the 
grantee,  A  B,  to  maintain  this  bill;  but  if  A  B  had  bought 
the  whole  of  the  interest  of  James  Dickinson  in  the  property, 
then  it  would.  The  right  of  suit  is  a  right  incidental  to  the 
property  conveyed."  It  is  difficult  to  appreciate  the  distinc- 
tion thus  attempted  to  be  drawn  in  the  two  cases.  The  one  is 
an  assignment  of  a  right  to  acquire  property  by  setting  aside 
a  fraudulent  conveyance  of  it,  and  the  other  a  conveyance  of 
the  property  with  an  incidental  right  of  setting  aside  the  prior 
fraudulent  conveyance.  But  the  conveyance  of  the  property 
in  its  then  8tatv>8  is  neither  more  nor  less  than  an  assignment 
of  a  right  of  action  for  the  fraud.  For  at  that  time  the  grantor 
had  no  other  interest  in  or  pertaining  to  the  property. 

Applying  these  principles  to  the  facts  of  the  case  at  bar, 
what  will  be  the  result?  It  may  be  conceded  that  the  right  to 
set  aside  this  judgment  by  the  plaintiff,  upon  the  ground  of 
fraud,  rests  upon  the  same  plane  as  if  it  were  a  conveyance 
rather  than  a  judgment.  In  the  former  case  the  judgment 
decreed  the  defendants  herein  to  be  the  owners  of  the  land. 
Id  the  absence  of  any  showing  to  the  contrary,  it  must  be  as- 
sumed that  the  pleadings  justified  such  a  decree,  and  in  addi- 
tion thereto,  we  have  the  allegation  here  that  plaintiff  is  entitled 
to  the  possession  of  the  land,  and  that  it  was  conveyed  to  him 
for  value.  We  then  have  this  plaintiff,  as  the  grantee  of  par- 
ties against  whom  a  judgment  existed,  declaring  them  to  have 
no  title  in  a  tract  of  land,  not  being  in  possession,  bringing  this 
action  years  after  the  rendition  of  such  judgment,  to  set  it  aside, 
upon  the  ground  of  fraud  practiced  against  his  grantors  in  the 
securing  of  it.  In  Prosser  v.  Edmonds^  1  Younge  &  C.  496,  Lord 
Abinger  said:  "Where  an  equitable  interest  is  assigned,  it  ap- 
pears to  me  ...  .  the  party  assigning  that  right  must  have 
some  substantial  possession, — some  capability  of  personal  en- 
joyment" And  again  he  says:  "  Robert  Todd,  when  he  assigned, 
was  in  possession  of  nothing  but  a  mere  naked  right.  He  could 
obtain  nothing  without  filing  a  bill."  As  we  have  already  seen, 
this  principle  was  indorsed  by  Judge  Story;  and  in  the  present 
case  it  can  well  be  said  that  plaintiff's  grantors,  when  they 
conveyed,  were  in  possession  of  nothing  but  a  mere  naked 
right,  and  could  obtain  nothing  without  filing  a  bill.  If  plain- 
tiff's grantors  bad  nothing  but  a  mere  naked  right  to  file  a  bill 
to  set  aside  this  judgment,  then  this  plaintiff,  their  grantee,  can 
have  DO  title.    It  is  essential  that  a  party  complaining  in  equity 
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should  have  some  present  substantial  interest  in  the  subject- 
matter  of  the  suit.  He  must  have  a  direct  interest  in  the  result 
of  the  litigation,  and  his  complaint  must  clearly  indicate  that 
fact.  The  plaintifif  here  has  no  interest  in  this  land,  for  his 
grantors  had  no  interest  when  they  transferred  to  him.  If  the 
court  should  set  aside  the  judgment,  plaintiff  would  get  no  title 
thereby,  and  consequently  he  stands  here  upon  a  bare  naked 
right  to  bring  an  action  to  set  aside  a  judgment  upon  the 
ground  of  fraud  practiced  upon  his  grantors,  and  no  case  in 
the  books  can  be  found  to  sustain  such  position.  This  judg- 
ment is  not  void,  but  only  voidable,  at  the  desire  and  motion 
of  the  parties  defrauded,  and  can  only  be  avoided  by  a  decree 
of  a  competent  court.  The  conveyance  to  the  plaintiff  did  not 
avoid  the  effect  of  the  judgment.  The  title,  and  all  the  title, 
still  remained  in  the  judgment  plaintiffs,  and  a  bona  fide  pur- 
chaser from  them  would  have  obtained  a  perfect  and  complete 
estate.  As  the  grantors  had  no  interest  to  convey,  the  grantee 
received  nothing  by  the  conveyance.  The  grantors  had  the 
right,  by  appealing  to  the  proper  court,  to  secure  a  decree 
whereby  the  title  would  return  to  them,  but  by  neglect  or 
desire  they  could  lose  or  waive  such  right.  There  is  nothing 
in  this  complaint  to  indicate  but  that  these  grantors,  prior  to 
the  conveyance,  expressly  waived  their  right  to  bring  an  action 
to  set  aside  the  judgment  upon  the  ground  of  fraud.  If  they 
chose  to  waive  that  right,  it  is  neither  justice  nor  sound  policy 
that  a  subsequent  purchaser  with  notice  of  the  judgment 
should  be  allowed  to  investigate  the  merits  of  the  original 
transaction.  The  one  fact  that  they  conveyed  to  the  plaintiff 
is  no  suflBcient  negative  of  the  existence  of  such  waiver.  Such 
conveyance  might  not  even  indicate  hostility  to  the  judgment. 
It  certainly  had  no  weakening  effect  upon  the  title  created  and 
declared  by  the  judgment.  Plaintiff's  grantors  had  no  power 
by  conveyance,  or  otherwise,  to  nullify  the  effect  of  this  judg- 
ment, except  by  a  direct  assault  upon  it  in  a  court  of  equity. 
They  had  the  right  to  make  the  assault,  and  that  is  all  the 
right  they  possessed.  They  had  neither  the  title,  the  posses- 
sion, nor  the  right  of  possession;  and  under  such  circumstan- 
ces, their  conveyance  to  plaintiff  carried  nothing  but  a  mere 
naked  right  to  bring  an  action  to  set  aside  a  judgment  for  a 
fraud  practiced  upon  them.  A  plaintiff  with  such  a  right  has 
no  equity,  and  is  not  entitled  to  recognition  in  a  court  of  equity. 
Let  the  judgment  be  affirmed. 
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Harkisok,  J.,  concurred  in  the  jndgment,  withoat  expressing  any  opinion 
on  the  question  discussed  by  Mr.  Justice  Garoutte  in  the  principal  opinion. 
Mr.  Justice  Harrison  expressed  the  opinion  that  a  party  could  not  maiataia 
an  action  to  set  aside  a  judgment  for  fraud,  unless  the  defendant  in  that 
action  had  the  right,  and  that  the  party  attacking  the  judgment  must  set 
forth  hia  cause  of  action  as  fully  aa  such  defendant  would  be  compelled  to  do 
if  he  were  seeking  relief.  Such  party  must  show  by  his  complaint,  the  facts 
constituting  the  fraud  which  give  him  a  right  to  relief,  that  he  has  a  meri* 
torious  defense  to  the  original  action,  and  that  he  is  able  to  present  to  the 
court  the  evidence  constituting  that  defense.  He  must  not  only  allege  these 
matters  as  ultimate  facts,  or  allege  them  in  the  form  of  an  affidavit  of  merits, 
bat  he  must  incorporate  the  facts  themselves  in  his  complaint,  that  the  court 
may  determine  therefrom,  in  case  the  allegations  are  admitted  by  the  adverse 
party,  whether  or  not  the  complaining  party  would  have  been  entitled  to  a 
judgment  in  his  favor  in  the  original  action.  The  following  quotations  are 
made  in  support  of  the  above  rule:  "  '  A  bill  to  set  aside  a  decree  for  fraud 
must  state  the  decree,  and  the  proceedings  which  led  to  it,  with  the  circum* 
stances  of  fraud  on  which  it  is  impeached ':  2  Daniell's  Chancery  Practice, 
*1585;  Story's  Eq.  PL,  sec.  428.  'The  bill  should  state  particularly  the 
facts  to  be  proved,  the  names  of  the  witnesses,  and  show  the  bearing  and 
relevancy  of  the  proposed  proofs.  It  should  also  show  when  and  how  the 
facts  discovered  came  to  the  knowledge  of  the  plaintiff's,  and  why  no  motion 
for  a  new  trial  was  made  in  the  court  trying  the  case':  Mul/ord  r.  Cohn,  18 
CaL  46.  If  the  plaintiff  seeks  to  maintain  the  action  npon  the  ground  of 
newly  discovered  evidence,  he  '  must  describe  the  new  evidence  very  dis- 
tinctly and  specifically,  and  state  when  it  was  discovered,  and  its  bearing  on 
the  decree.  It  is  not  sufficient  that  he  expects  to  prove  certain  facts;  he 
must  state  the  exact  evidence  to  establish  them ':  I  Daniell's  Chancery  Prao* 
tioe,  *1578,  note  1;  Dexttr  ▼.  Arnold,  5  Mason,  312;  Livingstone  v.  Not,  1 
Lea,  55;  Builer  v.  VaaaavU,  40  Cal.  76.  *  An  action  of  this  nature  must  be 
brought  within  the  time  prescribed  for  an  appeal  from  the  original  judgment ': 
AUen  T.  Currey,  41  Cal.  318;  Evans  v.  Bacon,  99  Mass.  213;  'and  all  who 
were  parties  to  the  original  judgment  must  be  made  parties  to  the  action  to 
set  it  aside ':  Harwood  v.  Railroad  Co.,  17  Wall.  78."  The  complaint  in  this 
action  is  deficient  in  all  these  requisites.  It  does  not  allege,  either  generally 
or  specifically,  the  former  judgment  and  the  proceedings  which  led  to  it  It 
contains  bat  a  single  allegation  as  to  the  effect  of  snch  jndgment,  and  its 
form  is  not  averred  at  alL  It  fails  to  show  whether  or  not  the  court  had 
Jurisdiction  of  the  defendants,  and  the  averment  therein  contained,  that  one 
of  them  received  no  summons,  does  not  show  clearly  that  the  court  had  no 
jurisdiction  over  him.  It  alleges  fraud  only  in  the  averments  that  the  corn* 
plaint  in  the  former  action  was  drawn  "  with  the  intent  "  that  the  defendant 
therein  should  not  saspect  the  real  object  of  the  action,  and  that  the  plain- 
tifib  therein  "represented  to  Lilian  CuUen  and  other  defendants  "  that  they 
were  made  parties  as  matter  of  form  only,  and  that  they  need  not  appear  nor 
answer.  This  allegation  is  defective  in  not  setting  out  in  full  the  original 
complaint,  to  enable  the  court  to  determine  whether  or  not  the  "  intent " 
with  which  it  was  drawn  was  as  is  alleged;  and  it  is  also  defective  in  not 
showing  the  manner  in  which  the  "  representations  **  charged  were  made. 
"The  entire  averment  is  made  npon  information  and  belief,  without  setting 
forth  the  sources  of  the  information,  or  the  grounds  for  the  belief.  Other 
arermenta  essential  to  his  causa  of  action  are  made  upon  information  and  be- 
litL"    Ik  is  not  a  sufficient  answer  to  the  rule  above  given,  that  the  facts 
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constituting  the  defense  must  be  averred  with  strict  deflniteness  and  cer- 
tainty, "  that  the  code  permits  a  complaint  to  be  made  upon  information  and 
belief.  The  provision  of  the  code  that  causes  in  equity,  as  well  as  those  at 
law,  are  to  be  presented  under  the  same  form  of  pleading,  has  not  changed 
the  principles  under  which  equitable  relief  shall  be  granted.  When  a  plain- 
tiff's right  to  such  relief  depends  upon  facts  which  are  quasi  jurisdictional  in 
their  nature,  —  such  as  his  personal  status,  his  freedom  from  negligence  or 
laches,  the  fraudulent  or  inequitable  conduct  of  the  party  against  whom  that 
relief  is  sought,  or  matters  in  respect  to  which  the  court  may  exercise  its  dis- 
cretion,  or  which  it  must  determine  have  an  existence  before  it  can  enter- 
tain his  complaint,  — it  is  as  essential  under  the  present  system  as  under  any 
other  that  those  matters  should  be  presented  by  such  positive  and  verified 
allegations  that  the  court  may  determine  their  sufficiency.  The  plaintiff 
cannot  substitute  bis  own  judgment  for  that  of  the  court,  and  a  complaint 
in  which  these  jurisdictional  facts  are  alleged  upon  the  information  and  be* 
lief  of  the  plaintiff  does  not  state  facts  sufficient  to  show  that  he  has  a  right 
of  action.  The  plaintiff  does  not  show  that  be  has  sought  this  relief  with 
sufficient  promptness.  He  does  not  allege  when  he  acquired  any  interest  in 
the  land,  or  from  whom  he  acquired  it,  — his  averment  being,  that  it  was 
duly  conveyed  to  him  for  value  'before  the  commencement  of  this  action.' 
Such  an  allegation  is  consistent  with  a  conveyance  before  the  former  action, 
or  from  persons  other  than  the  defendants  in  that  action.  Neither  does  the 
plaintiff  allege  when  he  received  the  information  which  is  the  basis  of  this 
action,  or  indeed  that  he  knows  or  can  produce  any  evidence  which  will  vary 
the  former  judgment,  — his  only  averment  being,  that  in  September,  1889,  it 
was  'intimated'  to  him  that  the  land  could  be  identified  by  one  Wheeler, 
and  that  if  the  judgment  is  set  aside,  he  can  produce  his  evidence;  but  he 
does  not  show,  except  by  recital,  the  nature  or  effect  of  the  evidence  that  he 
expects  to  produce."  Under  the  foregoing  principles,  and  for  the  reasons 
given,  the  complaint  failed  to  state  a  cause  of  action,  and  the  demurrer 
thereto  was  properly  sustained. 

AssiQKMENT  OF  Merb  Bioht  TO  FiLS  Bnj.  nr  Equity,  when  void,  as 
against  public  policy:  See  MarshaU  v.  Means,  12  Ga.  61;  56  Am.  Dea  444, 
and  note  449-451 ;  MUioauhee  etc  B.  R.  Co.  r.  Milwaukee  etc  B.  R.  Co.,  20  Wis. 
174;  88  Am.  Dec  740. 

NECEssrrr  of  Avbrrino  Facts  CossTmrnifo  Fraud.  —  The  rule  laid 
down  by  Mr.  Justice  Harrison  in  his  concurring  opinion  is  abundantly  sup- 
ported by  autliority:  See  Feeney  v.  Howard,  79  Cal.  529;  12  Am.  St,  Rep.  162; 
AJhertoli  v.  Branham,  80  OaL  631;  13  Am.  St.  Rep.  200;  People  v.  Healy,  128 
HI.  9;  15  Am.  St.  Rep.  90.  On  the  other  hand,  a  complaint  alleging  facts 
which,  if  proved,  would  establish  fraud  as  a  conclusion  of  law,  sufficiently 
alleges  fraud,  without  a  specific  declaration  that  such  facts  are  fraudulent: 
Andrews  v.  King  Co.,  1  Wash.  46;  22  Am.  St.  Rep.  13ft, 
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[In  Bank.] 

People  v.  Murray. 

[94  California,  212.] 
Siw  Trial  —  Evidenck  on  Motion  For.  —  When,  on  the  hearing  of  a  mo- 
tion for  a  new  trial  in  a  criminal  case,  evidence  ia  introduced  showing 
that  the  jury  had  read  newspaper  articles  during  the  trial,  claimed  to 
have  a  tendency  to  influence  their  verdict,  the  rebutting  evidence  of  the 
jurors  themselves,  that  the  reading  of  such  articles  did  not  influence, 
nor  tend  to  influence,  them  in  any  way  prejudicial  to  the  accused  in  ren* 
dering  their  verdict,  is  admissible. 

Hunsaker,  Britt',  and  Goodrich^  for  the  appellant. 

W.  H.  H.  Hart^  attoney-general,  and  W.  H.  Layson,  deputy 
attorney-general,  for  the  respondent. 

FooTE,  C.  The  defendant  was  tried  and  convicted  of  the 
crime  of  murder.  He  appealed  to  this  court  from  the  judg- 
ment rendered  in  the  premises,  and  from  an  order  refusing  a 
new  trial.  The  judgment  was  affirmed,  but  the  order  denying 
a  new  trial  was  reversed.  The  case  is  reported  in  85  Cal.  350- 
561,  where  it  was  said,  among  other  things:  "The  order  deny- 
ing the  defendant  a  new  trial  is  reversed,  with  instructions  to 
the  court  below  to  vacate  the  same  and  rehear  the  motion,  al- 
lowing the  defendant  to  introduce  the  evidence  excluded  on 
the  former  hearing,  and  the  people  to  rebut  the  same  by  other 
evidence,  if  it  is  desired." 

Accordingly,  the  motion  for  a  new  trial  was  again  heard, 
and  the  evidence,  which  showed  that  the  jury  bad  read  news- 
paper articles  during  the  trial,  which  it  is  claimed  had  a  ten- 
dency to  influence  their  verdict,  was  allowed  to  be  introduced 
in  the  defendant's  behalf. 

The  people  then  showed,  over  the  objections  of  the  defend- 
ant, by  the  jurors  themselves,  that  the  reading  of  those  arti- 
cles had  not  tended  to  or  had  influenced  them  in  any  way 
prejudicial  to  the  defendant  in  rendering  their  verdict. 

The  admission  of  this  rebutting  evidence  is  urged  by  the 
defendant  as  prejudicial  error.  And  upon  the  determination 
of  that  question  the  whole  matter  turns. 

In  the  former  decision  this  court  said:  **  An  attempt  on  the 
part  of  any  person,  whether  through  the  medium  of  a  news- 
paper or  otherwise,  to  influence  a  jury  by  any  improper  means 
to  bring  in  a  verdict  against  a  defendant  is  a  palpable  viola- 
tion of  his  right  to  a  fair  and  impartial  trial,  and  if  it  appears 
to  the  court  to  have  had  such  an  effect,  a  new  trial  should  be 
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granted.  There  can  be  no  doubt  as  to  the  intention  or  palpa- 
ble eflFect  of  the  articles  above  set  out.  It  was  the  clear  inten- 
tion of  the  publishers  of  this  paper  to  intimidate  the  jury, 
and  by  abusing  other  jurors  who  had  returned  verdicts  of  ac- 
quittal, to  induce  them  to  find  the  defendant  guilty,  and  im- 
pose upon  him  the  extreme  penalty  of  the  law.  Whether  they 
had  that  effect  upon  the  jury  or  not  was  a  question  that  the 
defendant  had  a  right  to  have  determined  by  the  court  on  his 
motion  for  a  new  trial.  The  defendant  should  have  been  al- 
lowed to  make  the  proof,  with  leave  to  the  people  to  show,  if 
possible,  that  these  particular  articles  were  not  read  by  the 
jury,  or  if  they  were,  that  they  were  not  in  any  way  influenced 
by  them:  People  v.  Goldenson,  76  Cal.  328,  353." 

The  evidence  of  the  jurors  was  in  support  of  their  verdict, 
and  it  is  plainly  evident  the  appellate  court  intended  that  the 
trial  court  should  permit  the  defendant  to  introduce  the  evi- 
dence he  did  on  the  hearing  of  the  motion,  and  that  the  people 
might  show,  if  they  could,  either  that  the  prejudicial  articles 
in  the  newspaper  were  not  read  by  the  jury,  or  that,  if  they 
had  read  them,  that  "  they  were  not  in  any  way  influenced  by 
them." 

In  obedience  to  this  command  of  the  superior  tribunal,  the 
court  below  allowed  the  people  to  rebut  what  might  be  a  pre- 
Bumption  that  the  jury  were  influenced  by  the  articles  which 
they  had  read,  and  to  show  by  their  evidence,  if  it  could  be 
done,  that  the  jury  bad  not  been  thus  influenced,  and  thus 
sustain  their  verdict. 

This  view  of  the  matter  is  in  accordance  with  the  case  of 
People  V.  GoldenaoUy  76  Cal.  352,  and  cases  cited,  where  it  is 
said:  "  One  of  the  grounds  upon  which  defendant  asked  for  a 
new  trial  was,  that  the  jury  had  been  guilty  of  misconduct, 
by  which  a  fair  consideration  of  the  case  had  been  prevented. 
The  substance  of  the  misconduct  charged  consisted  in  the 
jurors  having  disobeyed  the  admonition  of  the  court  about 
reading  newspaper  articles  during  the  trial,  which  reflected  on 
the  defendant.  All  of  the  jurors  filed  affidavits  denying  fully 
the  charges  of  misconduct  preferred,  and  insisting  that  no 
admonition  of  the  court  had  been  disobeyed,  and  that  no 
newspaper  articles  or  anything  else,  save  the  evidence  and  the 
charge,  influenced  them  in  finding  their  verdict.  These  affi- 
davits were  allowable,  and  are  conclusive  upon  the  point 
made:  People  v.  Hunt,  59  Cal.  430;  People  v.  Dye,  62  Cal.  523." 

In  thus  following  the  views  of  the  appellate  court,  we  per- 
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oeiye  no  prejudicial  error  on  the  part  of  the  court  below,  and 
advise  that  the  order  denying  a  new  trial  be  affirmed. 

Belcher,  C,  and  Vancliep,  C,  concurred. 

The  Court.    The  order  denying  a  new  trial  is  aflBrmed. 

Kkw  Trial  —  Affidavits  o»  Jurors.  —  Affidavits  of  jurors  are  admissi- 
ble to  support  their  verdict:  Tenny  v.  Evans,  13  N.  H.  462;  40  Am.  Deo.  166, 
and  note;  McDade  v.  State,  27  Tex.  App.  641;  11  Am.  St.  Rep.  216;  Oroti- 
kau  ▼.  State,  70  Wis.  470.  Affidavits  of  jurors  are  admissible  to  deny  alleged 
misconduct  on  their  part,  when  urged  as  a  ground  for  new  trial,  and  are  con. 
elusive  as  to  whether  newspaper  articles  were  read  by  them  which  influenced 
their  verdiok:  People  ▼.  CMdenaon,  76  CaL  328. 


[In  Bank.] 

Southern  California  Lumber  Company  v.  Ocean 
Beach  Hotel  Company. 

{94  Caufornia,  217.] 

JvDioiAi.  Salbs  —  FoRKOLosasK  OF  LiRN  —  Safk  aitkr  Retitrn  Dat.  — 
The  only  process  provided  in  California  for  the  enforcement  of  a  judg. 
ment  foreclosing  a  lien  upon  specific  property  is  that  prescribed  by  seo* 
tion  684  of  the  Code  of  Civil  Procedure,  requiring  that  such  judgment  be 
enforced  by  a  "  writ "  reciting  tho  judgment  and  directing  a  sale  of  the 
property.  Such  "  writ "  is  not  an  **  execution  "  so  as  to  make  it  return, 
able  within  a  certain  time,  as  in  the  case  of  executions,  and  a  sale  under 
such  "  writ "  may  be  made  after  the  return  day  thereof. 

Judicial  Salks  aftkr  Return  Dat.  —  Where  a  judgment  is  not  a  lien 
npon  property,  but  a  levy  under  execution  is  made  prior  to  or  upon  the 
return  day  of  the  writ,  a  sale  of  the  property  levied  upon  may  lawfully 
be  made  after  the  return  day.  If  a  judgment  is  a  lien  upon  prop* 
erty,  or  designates  the  property  to  be  sold,  no  levy  is  necessary  to  a  sale, 
and  the  property  may  be  lawfully  sold  after  the  return  day  of  the  writ. 

JiTDiciAi,  Sales  —  SBrriNa  Asiox  Salk  Mads  after  Return  Day.  — 
Where  a  judgment  ia  a  lien  upon  property,  the  time  within  which 
it  may  be  sold  is  directory  and  within  the  control  of  the  court;  and  in 
the  absence  of  proof  that  injury  has  resulted  from  delay  in  making  the 
•ale,  it  should  not  be  set  aside  merely  because  it  was  not  made  before  the 
return  day  named  in  the  order  of  sale. 

Wellborn,  Stevens,  and  Wellborn,  and  F.  W.  Ewing,  for  the  ap- 
pellant. 

Works,  Gft&«on,  and  Fittu,  for  the  respondent. 

Harrison,  J.  On  December  1,  1888,  the  plaintiff  obtaine(? 
a  judgment  against  the  defendant,  foreclosing  a  materinl-man*^ 
lien  upon  a  block  of  land  in  the  city  of  San  Diego,  and  direct* 
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ing  a  sale  of  the  property,  and  the  application  of  the  proceeds 
to  the  payment  of  the  amounts  adjudged  to  be  due. 

On  October  8,  1889,  a  writ  for  the  enforcement  of  this  judg- 
ment was  issued  and  placed  in  the  hands  of  the  sherifiF  of  the 
county.  By  the  writ  the  sherifiF  was  commanded  to  proceed 
to  advertise  for  sale  and  sell  the  property,  and  to  make  and 
file  his  report  of  the  sale  with  the  clerk  of  the  court  within 
sixty  days  after  his  receipt  thereof.  In  obedience  to  this  com- 
mand, the  sheriflf  published  and  posted  notice  that  he  would 
sell  the  property  on  a  day  named,  and  within  the  time  limited 
for  the  return  of  the  writ,  but  no  sale  was  ever  made  pursuant 
to  that  notice,  "  action  thereon  having  been  indefinitely  post- 
poned pursuant  to  an  agreement  by  the  parties  plaintiCF  and 
defendant  that  there  should  be  no  sale  prior  to  February  24, 
1890."  The  sheriff  retained  the  writ,  and  subsequently  again 
published  and  posted  notice  that  he  would  sell  the  property 
thereunder  on  February  24,  1890;  and  on  that  day  he  sold 
the  whole  block  to  the  plaintifiF  for  the  sum  of  $451.40. 

The  block  sold  consisted  of  fifty-four  lots,  as  shown  by  an 
oflScial  plat  on  file  in  the  office  of  the  county  recorder,  and  at 
the  time  of  the  sale  was  of  the  value  of  five  thousand  dollars. 

On  February  21,  1891,  the  defendant  moved  the  court  to 
vacate  and  set  aside  the  sale  made  by  the  sherifif  as  aforesaid, 
upon  two  grounds:  1.  Because  the  property  consisted  of  fifty- 
four  lots,  and  was  sold  as  a  whole;  2.  Because  the  property 
was  advertised  for  sale  and  sold  after  the  return  day  of  the 
writ. 

The  court  overruled  the  motion  on  the  first  ground,  and  sus- 
tained it  on  the  second  ground,  and  thereupon  made  and  en- 
tered its  order  vacating  the  sale.  From  this  order  the  plaintiff 
appeals. 

The  Code  of  Civil  Procedure,  the  chapter  headed  "  The  Exe- 
cution," provides: — 

"Sec.  681.  The  party  in  whose  favor  judgment  is  given 
may,  at  any  time  within  five  years  after  the  entry  thereof, 
have  a  writ  of  execution  issued  for  its  enforcement. 

"Sec.  682.  The  writ  of  execution  must  be  issued  in  the 
liame  of  the  people,"  etc. 

"  Sec.  683.  The  execution  may  be  made  returnable  at  any 
time  not  less  than  ten  nor  more  than  sixty  days  after  its  re- 
ceipt by  the  sherifiF,"  etc. 

"Sec.  684 When  the  judgment  requires  the  sale  of 

property,  the  same  may  be  enforced  by  a  writ  reciting  such 
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judgment,  or  the  material  parts  thereof,  and  directing  the 
proper  officer  to  execute  the  judgment,  ^  making  the  sale  and 
applying  the  proceeds  in  conformity  therewith." 

The  only  process  provided  in  this  state  for  the  enforcement 
of  a  judgment  foreclosing  a  lien  upon  specific  property  is  that 
prescribed  by  the  section  of  the  code  last  quoted.  The  writ 
here  in  question  was  issued  in  the  name  of  the  people,  and  pur- 
suant to  the  provisions  of  that  section.  It  is,  however,  claimed 
by  appellant  that  a  "  writ "  so  issued  is  not  an  "  execution," 
within  the  meaning  of  section  683,  and  hence  that  there  is  no 
limitation  of  time  within  which  it  must  be  made  returnable. 

A  writ  of  execution  is  defined  to  be  "  process  authorizing  the 
seizure  and  appropriation  of  the  property  of  a  defendant  for  the 
satisfaction  of  the  judgment  against  him":  Anderson's  Law  Diet. 
When  issued  upon  a  judgment  running  generally  against  the 
property  of  the  defendant,  it  is  an  authority  to  the  sheriflF  to 
seize  of  the  property  of  the  defendant  a  sufficient  amount  to 
satisfy  the  judgment.  As  the  judgment  itself  does  not  specify 
the  property  which  is  to  be  taken,  none  of  the  property  of  the 
defendant  is  affected  thereby,  or  charged  with  the  lien  of  the 
judgment,  until  it  is  taken  by  the  sheriff  under  the  writ.  "  Un- 
til a  levy,  property  is  not  affected  by  the  execution ":  Code 
Civ.  Proc,  sec.  688.  As  the  sheriff  can  justify  an  interference 
with  the  possession  by  the  defendant  of  any  of  his  property, 
only  upon  the  production  of  a  writ  therefor,  it  is  incumbent 
upon  him  to  show  that  a  seizure  of  the  particular  property  is 
within  the  scope  of  his  writ;  and  if,  by  the  terms  of  the  writ, 
such  seizure  is  authorized  only  within  a  limited  period  of  time, 
a  seizure  after  that  time  has  expired  is  unauthorized,  and  the 
sheriff  is  liable  for  a  trespass.  If,  however,  the  sheriff  has 
taken  the  property  within  the  lifetime  of  the  writ,  it  has  then 
become  lawfully  subject  to  be  applied  in  satisfaction  of  the 
judgment,  and  a  sale  thereof  may  be  made  at  any  time  there- 
after: Rorer  on  Judicial  Sales,  sec.  872. 

"  Wherever  some  statute  does  not  provide  otherwise,  an  offi- 
cer who  has  entered  upon  the  execution  of  the  writ  before  the 
return  day  thereof,  by  a  seizure  of  or  levy  upon  property,  may, 
after  the  return  day,  and  after  the  actual  return,  continue  to 
hold  the  property,  and  may  prosecute  such  furtlier  proceedings 
as  may  be  necessary  to  convert  such  property,  wliether  it  be  real 
or  personal,  into  money  for  the  purpose  of  satisfying  the  judg- 
ment ":  Freeman  on  Executions,  sec.  106.  The  levy  may  be 
nutdtt  at  any  time  during  the  last  day  of  the  writ,  and  thtt 
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property  will  be  thereafter  legally  held  by  the  Bheriflf  against 
any  claim  or  complaint  of  the  judgment  debtor.  A  writ  of 
venditioni  exponas  is  sometimes  issued,  but  its  issuance  is  not 
necessary  to  justify  a  sale,  as  the  writ  itself  is  only  a  direction 
to  perform  a  duty  which  already  exists,  and  the  sheriff  acquires 
no  additional  authority  from  its  issuance.  "  By  the  levy,  a 
lien  is  created  whose  duration  is  not  limited  to  the  return  day 
of  the  writ,  and  from  this  it  must  necessarily  follow  that  the 
oflBcer  has  authority,  notwithstanding  the  passing  of  such  re- 
turn day,  to  make  his  levy  productive  by  a  sale  of  the  realty 
levied  upon,  and  this  authority  is  not  dependent  on  the  issuing 
of  a  venditioni  exponas,  for  this  writ  does  nothing  more  than 
to  compel  performance  of  a  pre-existing  duty  ":  Freeman  on 
Executions,  2d  ed.,  sec.  58.  This  rests  upon  the  principle 
that  the  levy  is  the  essential  act  by  which  the  property  is  set 
apart  for  the  satisfaction  of  the  judgment  and  taken  into  the 
custody  of  the  law,  and  that  after  it  has  been  taken  from  the 
defendant,  his  interest  is  limited  to  its  application  to  the  judg- 
ment, irrespective  of  the  time  when  it  may  be  sold. 

A  decree  or  a  decretal  order  for  the  sale  of  certain  specific 
property,  made  by  a  court  of  equity,  difiers  materially  from  a 
common-law  judgment.  Instead  of  running  against  the  entire 
property  of  the  judgment  debtor,  it  specifies  the  property  which 
the  court  directs  to  be  sold  for  the  purpose  of  carrying  its 
judgment  into  effect,  and  the  ofiicer,  in  executing  this  order, 
acts  under  the  direct  mandate  of  the  court,  without  the  power 
or  necessity  of  taking  any  property  from  the  possession  of  the 
defendant.  Such  a  judgment  under  the  chancery  system  was 
not  carried  into  effect  by  a  writ  of  execution,  but  a  certified 
copy  thereof  was  furnished  to  the  master  as  his  authority  for 
making  the  sale,  and  the  master  was  at  liberty  to  exercise  his 
discretion  in  regard  to  the  time  and  place  at  which  the  sale 
should  be  made:  Wiltsie  on  Mortgage  Foreclosures,  sec.  517; 
Blossom  V.  Railroad  Co.,  3  Wall.  208.  This  practice  prevailed 
in  many  parts  of  this  state  until  the  amendment  in  1874  to 
section  684  of  the  Code  of  Civil  Procedure:  Heyman  v.  Babcock, 
80  Cal.  367. 

In  1874,  by  an  amendment  to  section  684  of  the  Code  of 
Civil  Procedure,  authority  was  for  the  first  time  given  for  the 
issuance  of  anything  in  the  nature  of  process  for  the  purpose 
of  enforcing  a  judgment  directing  a  sale  of  real  property.  In 
the  amendment  thus  made,  there  is  preserved  the  distinction 
between  the  mode  of  executing  a  common-law  judgment  and 
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a  decree  in  equity.  The  process  by  which  the  decree  is  to  be 
enforced  is  not  termed  a  "writ  of  execution,"  as  is  tLat  which 
is  to  enforce  the  ordinary  money  judgment,  but  the  section 
provides:  "  When  the  judgment  requires  the  sale  of  property, 
the  same  may  be  enforced  by  a  '  writ '  reciting  such  judgment, 
or  the  material  parts  thereof,  and  directing  the  proper  offi- 
cer to  execute  the  judgment,  by  making  the  sale  and  apply- 
ing the  proceeds  in  conformity  therewith."  This  "  writ "  is 
neither  styled  an  execution,  nor  is  it  such  in  its  nature,  and 
the  provision  of  section  683  of  the  Code  of  Civil  Procedure,  re- 
quiring the  "  execution  "  to  be  made  returnable  within  sixty 
days,  is  inapplicable.  Even  though  the  process  thus  author- 
ized should,  under  the  provisions  of  section  681  of  the  Code  of 
Civil  Procedure,  be  termed  a  writ  of  execution,  it  does  not  fol- 
low that  the  same  incidents  attend  it  as  attend  the  process 
issued  to  enforce  a  common-law  judgment.  The  character  of 
the  writ  is  to  be  determined  by  the  functions  to  be  performed 
under  its  authority,  rather  than  by  its  name. 

In  order  to  enforce  the  writ  of  execution  which  is  issued 
upon  a  common-law  judgment,  it  is  necessary  for  the  officer, 
before  he  can  sell  the  property  of  the  defendant,  to  indicate,  by 
some  act  of  his,  the  particular  property  which  he  intends  to 
appropriate  for  that  purpose.  This  act  is  called  a  levy,  and,  as 
we  have  seen,  must  be  made  in  the  lifetime  of  the  writ.  When, 
however,  the  judgment  itself  designates  the  property  which  is 
to  be  sold,  there  is  no  occasion  for  a  levy.  "  The  only  object 
of  a  levy  is  to  create  a  lien  upon  the  land,  or  in  other  words, 
to  subject  the  lands  to  the  payment  of  the  plaintiff's  debt.  If 
this  has  already  been  done,  a  levy  is  supererogatory.  If  the 
Bale  has  been  ordered  by  a  court  of  chancery  in  a  suit  in  which 
all  the  parties  in  interest  were  before  the  court,  there  is  no 
need  of  any  levy,  for  the  right  to  sell  the  land  has  attached  as 
a  consequence  of  the  proceedings  in  the  suit.  Hence,  under  a 
decree  foreclosing  a  mortgage,  no  levy  need  be  made  on  the 
mortgaged  premises":  Freeman  on  Executions,  sec.  280.  The 
officer,  in  making  the  sale,  is  only  executing  the  directions  of 
the  court,  and  his  act  is  attended  with  the  same  result  as  his 
•ale  after  a  levy  under  a  common-law  execution.  In  both  cases, 
the  property  has  been  specifically  impressed  with  the  burden 
of  satisfying  the  judgment,  and  the  judgment  debtor  is  not 
affected  by  the  time  within  which  this  sale  shall  be  made. 

The  same  reasons  which  uphold  the  validity  of  a  sale  by  the 
•herifif  after  the  return  day  of  the  writ,  where  th^e  levy  was 
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made  in  its  lifetime,  uphold  a  sale  in  cases  where  no  levy  is- 
required.  Having  the  right  to  subject  the  property  to  a  sale  for 
the  satisfaction  of  the  judgment,  the  time  within  which  it  may 
be  done  is  but  directory,  and  under  the  control  of  the  court. 
The  court  has  at  all  times  such  control  of  its  process  as  to  pre- 
vent it  from  becoming  a  source  of  injury,  but  in  the  absence 
of  some  showing  that  injury  has  resulted  from  a  delay  in  mak- 
ing the  sale,  it  should  not  be  set  aside  merely  because  it  waa 
not  made  before  the  return  day  of  the  writ.  As  the  ground 
upon  which  the  respondent  herein  asked  to  have  the  sale  set 
aside  was,  that  it  was  made  after  the  return  day  of  the  writ» 
and  as  this  was  the  only  ground  upon  which  the  court  mad& 
the  order,  it  should  be  reversed. 
It  is  80  ordered.  

ExECunow  Salb  ArrBR  Return  Day.  — The  rule  established  by  the  weight 
of  authority  is,  that  in  the  absence  of  a  atatntory  provision  expressly  forbid- 
ding it,  either  real  or  personal  property  may  be  sold  after  the  return  day  of 
the  execution  if  it  has  been  previously  levied  upon.  A  note  discussing  the 
history  and  development  of  the  law  relating  to  this  subject  in  the  United 
States  is  appended  to  Young  v.  Smith,  76  Am.  Dec.  83-89.  Wherever  stat- 
utes have  made  a  jndgment  a  lien  upon  the  lands  of  the  judgment  debtor,  it 
is  generally  held  that  a  levy  is  unnecessary  to  bind  the  lands,  and  that  the  exe> 
cution  comes  as  a  power  to  sell  merely.  As  this  doctrine  is  approved  in  the 
case  of  Bagley  v.  Ward,  37  Cal.  121,  99  Am.  Dec.  256,  it  appears  to  be  quite 
unnecessary,  for  the  purpose  of  reaching  the  conclusion  of  the  principal  case, 
to  resort,  with  Mr.  Justice  Harrison,  to  the  distinction  between  a  common - 
law  judgment  and  an  eqnitable  decree  for  the  sale  of  specific  property.  A 
judgment  being  a  lien  on  the  debtor's  lands  in  California,  it  seems  to  follow, 
as  a  matter  of  course,  that  the  sale  may  be  made  at  any  time  during  the  ex- 
istence of  the  lien,  and  that  the  validity  of  such  sale  depends  rather  upon 
the  section  of  the  oode  (671),  which  declares  the  judgment  to  be  a  lien,  than- 
upon  any  essential  difference  between  the  proceedings  prescribed  in  section 
684  and  those  referred  to  in  the  previous  sections  which  the  court  cites.  The 
doctrine  set  forth  in  the  passage  from  section  230  of  Freeman  on  Executions  is 
apparently  adopted  by  Mr.  Justice  Harrison  as  a  correct  statement  of  the  law, 
and  this  being  so,  it  is  difScult  to  see  why  he  should  have  sought  a  reason  for 
his  decision,  which  has  the  unfortunate  result  of  compelling  him  to  assert 
that  the  "writ"  mentioned  in  the  clause  of  section  684  of  the  Code,  which 
prescribes  the  method  by  which  the  sale  of  property  under  a  judgment  is  to 
be  effected,  is  not  the  same  as  the  "  writ  of  execution  "  mentioned  in  the  first 
clause  of  the  same  section.  Only  the  most  cogent  reasons  could  justify  such 
a  harsh  construction,  and  the  remarks  of  the  court  have  failed  to  convince  us 
of  its  necessity.  It  would  seem  to  be  far  more  probable  that  the  codifiers 
fmmed  the  section  under  discussion  with  a  full  understanding  of  the  conse- 
quences of  declaring  a  jndgment  to  be  a  lien  upon  the  debtor's  lands,  and  that 
among  those  consequences,  they  intended  that  lien  to  be  equivalent  to  an 
actnal  levy  wherever  the  validity  of  a  sale  should  be  drawn  in  question.  The 
decision  might,  we  think,  have  been  more  appropriately  put  upon  the  simpl» 
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and  intelligible  principles  that  nnder  a  code  like  that  of  California,  the  time 
fixed  for  the  return  of  the  writ  of  execution  is  immaterial  in  sach  a  case  as 
the  present,  because  the  subsistence  of  the  lien  is  entirely  independent  of  the 
length  of  the  period  which  may  elapse  before  the  writ  is  returned,  and  that 
the  sale  may  therefore  take  place  at  any  time  at  which,  under  the  old  prao* 
ttce,  it  could  have  taken  place  after  a  levy  duly  made. 


Anderson  v.  Yoakum. 

[94  California,  227.] 
Din>8  —  QurroLAiu  —  Covknant  as  to  A?ter-acq0irbd  Titlk. —  A  quit* 
claim  deed  to  state  lands,  made  after  a  party  has  prepared  bat  before  h« 
has  filed  his  application  to  purchase,  passes  no  interest  therein  to  bis 
grantee;  and  a  covenant  in  the  habendum  clause,  that  any  after-acquired 
title  shall  vest  in  the  grantee,  will  not  of  itself  vest  aach  title  in  the 
grantee  upon  its  acquisition  by  the  grantor. 

Justin  Jacobs,  for  the  appellant. 

Charles  O.  Lamberson,  for  the  respondents. 

Garoutte,  J.  This  is  an  action  to  quiet  title.  Plaintiff  ap- 
peals from  the  judgment  and  order  denying  her  motion  for  a 
new  trial.  Respondents  are  successors  in  interest  of  one  Mc- 
Kenna.  At  the  time  McKenna  prepared  his  application  to 
purchase  the  land  involved  in  this  litigation  from  the  state, 
and  prior  to  the  filing  of  such  application,  he  remised,  re- 
leased, and  quitclaimed  his  interest  in  the  property  to  appel- 
lant, by  deed  duly  executed  and  acknowledged.  The  habendum 
clause  in  said  deed  was  as  follows:  "To  have  and  to  hold  all 
and  singular  the  above  mentioned  and  described  premises, 
together  with  the  appurtenances,  unto  the  said  party  of  the 
second  part,  her  heirs  and  assigns  forever,  and  also  any  estate, 
right,  title,  or  interest  which  the  said  party  of  the  first  part 
may  hereafter  acquire  in  and  to  the  above-described  premises." 
Subsequently  to  the  date  of  said  deed,  McKenna's  application 
to  purchase  was  approved,  a  certificate  was  issued  to  him,  and 
his  assignee  of  such  certificate  obtained  the  patent,  which  now 
rests  in  the  respondents. 

The  only  question  involved  in  this  appeal  is,  Did  the  deed 
of  McKenna  to  plaintiff  vest  his  after-acquired  title  in  her? 
In  other  words,  did  the  certificate  of  purchase  to  McKenna 
inure  to  the  benefit  of  plaintiff  by  reason  of  her  deed?  In 
Cadierque  v.  Duran,  49  Cal.  356,  it  was  expressly  decided  that 
a  party  who  has  simply  filed  his  application  to  purchase  has 
no  interest  in  the  realty  subject  to  transfer;  and  to  the  same 
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effect  is  People  v.  BlaJce,  84  Cal.  614.  In  Morrison  v.  WihoUf 
30  Cal.  344,  it  was  held  that  words  used  in  a  deed  convey- 
ing the  property  in  fee-simple  absolute  will  be  construed  to 
convey  only  the  present  interest  of  the  grantor,  and  not  to  pass 
an  after-acquired  title,  if  a  clause  is  inserted  declaring  that  as 
to  title  it  is  only  a  quitclaim  deed;  and  to  the  same  effect  is 
Montgomery  v.  Sturdivant,  41  Cal.  290. 

While  these  cases  sustain  the  principle  that  the  legal  effect 
of  words  of  conveyance  may  be  limited  and  restricted  by  sub- 
sequent recitals  in  a  deed,  we  have  been  referred  to  no  case 
holding  that  a  covenant  by  a  grantor  in  a  deed  of  quitclaim 
and  release  that  any  after-acquired  title  shall  vest  in  the 
grantee  has  the  effect  of  itself  to  vest  such  title  in  the  grantee 
upon  its  acquisition  by  the  grantor.  The  habendum  clause  of 
a  deed  refers  to  and  acts  upon  the  interest  conveyed,  most  fre- 
quently limiting  and  qualifying  such  interest,  but,  as  we  have 
already  shown,  the  grantor  here  had  no  interest  whatever  in 
the  realty  at  the  date  of  his  deed  to  plaintiff,  and  it  follows 
that  no  title,  either  present  or  future,  vested  in  her  through 
this  conveyance. 

Let  the  judgment  and  order  be  affirmed. 

Ths  Effect  or  Convetancb  bt  Qoitolaim  Debd  ia  discassed  at  length 
in  the  note  to  Thorn  v.  Newaom,  53  Am.  Rep.  749-752. 

QcriTOLAiu  Dbbd  dob3  not  Pass  Atteb-acquibko  Titlk:  See  note  to 
Frink  r.  Darst,  58  Am.  Dec.  586,  587,  where  cases  sfaomng  what  covenants 
have  been  held  insufficient  to  pass  a  subsequently  acquired  title  will  be  found 
cited.  In  Texas,  however,  it  has  been  held  that  a  conveyance  of  a  part  of  a 
tract  surveyed  but  not  patented  will  operate  as  a  conveyance  by  estoppel  of 
both  the  legal  and  equitable  title  to  the  land  upon  the  issuance  of  patent 
therefor  to  the  grantor:  Abemathy  v.  Stone,  81  Tex.  430. 


[Iir  Bank.] 

Montgomery  v.  Paoifio  Coast  Land  Bureau. 

[94  CALIFOKtaA,  284.] 

Auonoy  Salb  of  Land  —  Printed  Catalogue  —  Warbantt  of  Title.  - 
When  the  terms  of  an  auction  sale  are  announced  in  advance,  by  meani< 
of  a  printed  catalogue,  describing  different  tracts  of  land  belonging  tt* 
different  persons,  stating  the  terms  of  sale  at  the  end  of  each  descri}4> 
tion,  aud  coacluding  with  a  statement  warranting  the  title  perfecim 
allowing  time  for  search,  and  requiring  a  partial  payment  upon  the  faU 
of  the  hammer,  the  concluding  statement  in  the  catalogue  becomes  a 
part  of  the  terms  of  sale  of  each  tract  of  land  described  therein. 
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Auction  Salk  of  Land  —  Authorxtt  and  Liabilitt  of  Auctionker  — 
Agency  —  Ratification. —  When  one  sells  the  land  of  another  at  auction, 
assuming  to  act  M  hit  agent,  and  receives  a  portion  of  the  paroha8e< 
money,  which  he  retarns  to  the  purchaser  because  of  an  alleged  defect 
in  the  title,  after  the  owner  has  tendered  a  deed  to  the  purchaser,  and 
has  notified  the  agent  in  writing  not  to  return  the  money,  the  acts  of  the 
owner  are  such  a  ratification  of  the  agent's  acts  as  will  entitle  the  former, 
npon  showing  a  good  record  title,  to  recover  of  the  latter  the  purchase* 
money  returned,  as  money  received  and  had  to  the  ase  and  benefit  of 
the  former. 

Principal  and  Agent  —  Prbsxtmption  as  aoainst  Assumed  Agent. — 
Where  one  sells  the  land  of  another  under  an  assumed  authority  to  do 
80,  this,  as  against  him,  is  prima  facie  evidence  of  written  authority;  and 
when  the  question  of  agency  becomes  material,  the  burden  of  proof  is 
upon  him  to  rebut  the  presumption  arising  from  his  claim  of  authority. 

Public  Lands  Entered  under  Power  of  Attorney  Authorizing  their 
Conveyance.  —  A  United  States  patent  to  land  as  an  additional  soldier's 
homestead,  the  entry  for  which  was  made  in  the  name  of  the  soldier  by 
his  attorney  in  fact,  acting  under  an  irrevocable  power  of  attorney,  exe- 
cuted two  years  previously,  and  containing  a  relinquishment  of  dower,  is 
▼alid.  Although  the  land  was  conveyed  in  the  soldier's  name  alone,  after 
entry  and  approval,  but  before  the  issuance  of  the  patent,  a  grantee, 
claiming  under  such  patent,  has  a  perfect  title,  good  at  law,  and  secure 
against  a  suit  in  equity  to  annul  the  patent. 

Vendor  and  Vendee  —Attorney's  Erroneous  Opinion  against  Title.  — 
An  erroneous  opinion  of  counsel  of  admitted  standing  and  ability  that 
the  title  to  land  purchased  is  invalid  will  not  justify  a  purchaser  in  re- 
ceding from  the  contract  of  sale,  when  the  title  is  in  fact  perfect  and  a 
conveyance  is  tendered. 

Auction  Sai.f.s  of  Land  —  Liability  of  Auctioneer  —  Meaning  of 
Printed  Terms  of  Sale.  —  When  an  auctioneer  sells  land  under  the 
printed  terms  of  a  catalogue,  and  receives  a  portion  of  the  purchase- 
money,  which  he  returns  to  the  purchaser  because  of  an  alleged  defect 
in  title  after  a  tender  of  proper  conveyance  by  the  owner,  and  written 
notice  not  to  return  the  money,  the  opinion  of  attorneys  who  pronounced 
the  owner's  title  unsafe,  and  evidence  as  to  the  meaning  of  the  printed 
terms  of  the  sale,  are  not  admissible  in  an  action  by  the  owner  against 
the  auctioneer  to  recover  the  money  returned  by  him  to  the  purchaser. 

Hunsaker^  Britt,  and  Goodrich,  and  Zach  Montgomery,  for  the 
appellant. 

Wellborn,  Stevens,  and  Wellborn,  and  Wellborn,  Parker,  and 
Stevens,  for  the  respondent. 

Beatty,  C.  J.  In  April,  1886,  the  defendant,  a  California 
corporation,  was  engaged  at  the  city  of  San  Diego  in  the  busi- 
ness of  selling  lands  upon  commission.  On  the  24th  of  that 
month,  it  sold  at  public  auction  to  A.  and  S.  Hart  a  tract  of 
land  belonging  to  the  plaintiff  for  nine  thousand  dollars.  The 
terms  of  sale  were  announced  and  advertised  in  advance  by 
means  of  a  printed  catalogue,  in  which  a  number  of  dififerent 
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tracts  belonging  to  different  owners  were  described.  At  the 
end  of  each  description  were  stated  the  terms  upon  which  it 
would  be  sold,  i.  e.,  the  portion  of  the  price  to  be  paid  in  cash, 
time  of  payment  of  balance,  and  rate  of  interest  on  deferred 
payments.  The  terms  of  sale  of  plaintiff's  land  so  announced 
were  as  follows:  ''Terms,  one  half  cash,  balance  in  one  ta 
three  years,  and  interest  at  ten  per  cent."  After  the  descrip- 
tion of  other  tracts  to  be  sold  on  different  terms  as  to  credits^ 
and  at  the  end  of  the  catalogue,  was  the  following: — 

"  Title  perfect.  Instruments  of  sale  at  purchaser's  expense. 
Ten  days  allowed  for  search  of  title.  A  deposit  of  ten  per 
centum  will  be  required  on  the  fall  of  the  hammer;  balance 
of  cash  payment  on  delivery  of  deed,  and  if  not  so  paid  (un- 
less for  defect  of  title),  then  said  ten  per  centum  to  be  for- 
feited, and  the  sale  to  be  void.  For  maps,  catalogues,  and 
further  particulars,  apply  to  Pacific  Coast  Land  Bureau,  branch 
office,  Sixth  Street,  San  Diego. 

"  R.  J.  Pbnnell,  Auctioneer." 

We  remark,  in  passing,  with  respect  to  a  question  that  seems 
to  be  raised  in  the  argument,  that  there  is,  in  our  opinion,  no 
doubt  that  this  last-quoted  portion  of  the  catalogue  applies 
generally  to  each  separate  tract  described  therein,  and  not 
merely  to  that  one  which  immediately  precedes  it.  We  hold, 
in  other  words,  that  it  states  in  part  the  terms  of  sale  of  plain- 
tiff 's  tract  of  land,  as  well  as  of  others  described  in  the  cata- 
logue. 

Such,  indeed,  seems  to  have  been  the  construction  acted  upon 
by  all  parties  to  the  transaction,  for  immediately  ensuing  the 
sale  the  Harts  paid  to  defendant  the  sum  of  nine  hundred 
dollars, — ten  per  cent  of  the  purchase  price, — and  they  at  the 
same  time  placed  in  the  hands  of  their  legal  advisers  an  ab- 
stract of  plaintiff's  title  to  the  land  for  the  purpose  of  obtain- 
ing their  opinion  as  to  its  validity.  Being  advised  that  the 
title  was  defective,  they,  or  their  attorneys,  stated  their  objec- 
tions to  representatives  of  the  plaintiff,  who  insisted,  not- 
withstanding such  objections,  that  his  title  was  perfect,  and 
demanded  the  completion  of  the  sale.  In  this  connection  he 
tendered  a  deed  of  conveyance  to  the  purchasers,  to  the  suffi- 
ciency of  which  they  made  no  objection,  but  which  they 
declined  to  accept,  solely  upon  the  ground  that  the  title  of 
plaintiff  was  not  perfect.  Upon  the  same  ground  they  de- 
manded of  the  defendant  the  return  of  the  nine  hundred 
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dollars  deposited  at  the  time  their  bid  was  accepted.  In  com- 
pliance with  this  demand,  the  defendant,  after  being  notified 
by  plaintiflF  not  to  do  so,  returned  said  nine  hundred  dollars 
to  the  Harts,  and  the  plaintiff  thereupon  commenced  this 
action  to  recover  the  same  as  money  had  and  received  to  his 
use. 

The  cause  was  tried  without  a  jury,  the  findings  and  judg- 
ment of  the  superior  court  were  in  favor  of  defendant,  and 
plaintiff's  motion  for  a  new  trial  was  denied.  The  appeal  is 
from  the  judgment,  and  from  the  order  denying  a  new  trial. 

The  complaint  alleges  in  general  terms  the  receipt  by  de- 
fendant of  nine  hundred  dollars  to  the  use  of  plaintiff,  and  the 
answer  and  finding  of  the  court  negative  this  allegation.  The 
findings  therefore  support  the  judgment.  But  the  appellant 
contends  that  the  refusal  of  a  new  trial  was  erroneous,  because 
the  superior  court  erred  in  admitting  evidence  over  his  objec- 
tions, and  because  the  evidence  properly  admissible  does  not 
iustain  the  findings. 

There  is  included  in  the  bill  of  exceptions  an  opinion  of  the 
superior  judge,  delivered  prior  to  the  filing  of  his  findings  of 
fact  and  conclusions  of  law,  which  shows  very  clearly  that  the 
principal  ground  of  his  decision  was,  that  plaintiff's  title, 
although  it  may  be  good,  was  not  so  free  from  doubt  as  to  en- 
able him  to  enforce  its  acceptance  by  the  purchasers  of  the 
land.  He  also  holds,  apparently,  that  according  to  the  evi- 
dence, the  nine  hundred  dollars  in  controversy  was  not  received 
by  defendant  for  plaintiff's  use,  but  solely  for  the  use  and 
benefit  of  the  defendant  itself.  In  addition  to  these  grounds, 
upon  which  the  decision  of  the  superior  court  is  rested  in  the 
opinion  referred  to,  the  respondent  contends  that  the  order 
denying  a  new  trial  must  be  affirmed,  for  the  reason,  if  for  no 
other,  that  there  was  no  evidence  that  plaintiff  ever  gave  the 
defendant  written  authority  to  sell  his  lands,  and  consequently 
that  it  does  not  appear  that  defendant  was  the  plaintiff's  agent 
in  the  sale  of  said  land,  or  that  the  ten  per  cent  of  the  pur- 
chase price  was  received  for  his  use  or  benefit. 

It  is  true  that  the  record  contains  no  direct  evidence  of  an 
antecedent  written  authorization  to  defendant  to  make  the 
•ale,  and  we  concede  that  without  such  antecedent  written 
authority,  or  a  subsequent  ratification  by  plaintiff  of  the  sale 
made  in  his  name  before  the  return  of  the  money  to  the  pur- 
chasers, he  could  not  have  claimed  it  of  the  defendant  But 
here  there  is  evidence  of  such  ratification.     Before  the  money 
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had  been  returned  (June  21,  1886).  the  plaintiff  had  tendered 
a  conveyance  (May  28, 1886)  to  the  purchasers,  and  had  noti- 
fied the  defendant  in  writing  not  to  return  the  money.  Aside 
from  this,  we  think  that,  as  against  one  who  assumes  to  be 
the  agent  of  another,  that  fact  is  sufficient  pnma/oae  to  jus- 
tify the  inference  that  he  was  duly  authorized  to  do  what  he 
claimed  the  authority  to  do,  and  that  where  the  question  of 
agency  in  fact  becomes  material,  the  burden  is  upon  him  to 
rebut  the  presumption  arising  from  his  claim  of  authority.  In 
other  words,  we  hold  that  where  one  sells  land  of  another, 
claiming  authority  to  do  so,  this,  as  against  him,  is  at  least 
prima  facie  evidence  of  written  authority. 

As  to  the  grounds  upon  which  the  superior  court  expressly 
rested  its  decision,  we  think  that  neither  is  sufficient  to  sus- 
tain it.  The  evidence  shows  that  the  title  of  the  plaintiff  to  the 
land  in  controversy  was  in  fact  perfect,  and  that  this  appeared 
from  the  abstract  and  public  records  of  San  Diego  County  at 
the  time  of  the  sale.  The  land,  a  tract  of  eighty  acres,  had 
been  patented  by  the  United  States  as  an  additional  soldier's 
homestead.  The  entry  was  made  in  the  name  of  the  soldier. 
Cook,  by  his  attorney  in  fact,  acting  under  an  irrevocable 
power  dated  two  years  before  the  entry,  to  which  was  added  a 
relinquishment  of  dower  by  Cook's  wife.  After  the  entry  and 
its  approval,  but  before  patent,  the  land  was  conveyed  in  the 
name  of  Cook  to  plaintiff's  grantor.  It  was  admitted  that  the 
legal  title  was  in  the  plaintiff,  but,  in  the  opinion  of  the  law- 
yers who  advised  the  Harts,  the  terms  of  the  power  under 
which  the  land  had  been  entered  and  conveyed,  and  the  cir- 
cumstances of  the  transaction,  were  such  as  clearly  to  evince, 
and  to  put  any  purchaser  upon  notice,  that  Cook  had  virtu- 
ally and  in  effect  made  an  assignment  of  his  homestead  right 
before  the  entry,  contrary  to  the  terms,  or  at  least  to  the  clear 
policy  of  the  law  of  the  United  States;  that  the  patent  had 
therefore  been  fraudulently  obtained,  and  could  at  any  time 
be  annulled  at  the  suit  of  the  United  States. 

This  opinion,  we  think,  was  erroneous.  In  the  case  of  Rose 
V.  Nevada  etc.  Lumber  Co,,  73  Cal.  385,  this  court  decided  that 
a  patent  of  the  United  States  issued  under  similar  circum- 
stances was  not  void,  and  placed  its  decision  upon  the  ground 
that  there  had  been  no  violation  of  the  terms  or  the  spirit  of 
the  law.  Upon  the  same  ground,  it  must  be  held  that  plain- 
tiff's title  is  not  only  good  at  law,  but  that  it  is  secure  against 
a  suit  in  equity  to  annul  the  patent. 
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But  the  superior  court,  irrespective  of  the  question  of  the 
actual  validity  of  the  title,  which  it  held  not  to  be  necessarily 
involved,  decided  that  the  purchasers  were  justified  in  refusing 
the  conveyance  and  in  demanding  back  their  deposit,  and 
therefore  that  defendant  was  bound  to  restore  it,  because  of 
the  opinion  of  counsel  of  admitted  standing,  ability,  and  repu- 
tation that  the  title  was  not  safe.  We  think,  however,  that 
upon  the  authority  of  Winter  v.  Stock,  29  Cal.  413,  it  must  be 
held  otherwise. 

A  purchaser  of  real  property  does  well  to  obtain  professional 
advice  as  to  the  validity  of  the  title,  but  he  must  take  the  risk 
of  the  soundness  of  the  advice  upon  which  he  acts.  It  may 
turn  out  to  be  erroneous,  and  if  so,  the  fact  that  it  was  given  and 
acted  upon  in  good  faith  will  not  exempt  him  from  damages 
for  the  breach  of  his  contract.  None  of  the  later  cases  cited 
by  respondent  are  in  conflict  with  this  view.  We  have  not 
been  cited  to  any  decision,  and  we  know  of  none,  which  holds 
that  where  the  facts  are  all  admitted  and  appear  of  record,  an 
erroneous  opinion  that  a  title  is  invalid  will  justify  a  pur- 
chaser in  receding  from  his  bargain. 

From  this  view  of  the  law,  it  follows,  as  a  necessary  conse- 
quence, that  when  the  plaintiff's  title  was  shown  to  be  perfect, 
and  he  tendered  a  sufficient  conveyance,  he  became  entitled 
to  demand  and  receive  from  the  purchasers  the  cash  payment 
provided  for  in  the  terms  of  sale,  and  as  a  parl^  thereof,  the 
nine  hundred  dollars  in  the  hands  of  defendant,  less  its  proper 
charges  and  commissions. 

It  may  be  conceded  that  as  to  this  deposit  the  defendant, 
pending  the  examination  of  the  title,  was  a  stake-holder  for 
the  parties  and  for  its  own  protection.  jB-at  when  the  title 
was  shown  to  be  perfect,  the  deposit  then  became,  according 
to  the  terms  of  sale,  a  portion  of  the  caph  payment,  and  the 
property  of  the  plaintiff,  less  the  charges  and  commissions  of 
the  defendant.  Thereafter  the  defendant  could  not  return  it 
to  the  purchaser  except  at  its  own  risk.  Having  done  so,  and 
having  made  a  mistake,  it  cannot  escape  its  just  liability  to 
the  plaintiff. 

We  think  the  court  err*^d  in  admitting  in  evidence  the 
opinions  of  the  attorneys  who  pronounced  plaintiff's  title  un- 
safe, and  in  admitting  evidence  as  to  the  meaning  of  the 
printed  terms  of  the  sale.  We  also  think  that  on  the  evidence 
the  findings  and  judgment  should  have  been  for  the  plaintiff. 

The  judgraant  and  ordw  appealed  from  are  reversed. 
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AtrcTi05  Salk  07  Realty.  —  For  sales  of  realty  at  auction,  as  well  as  tL« 
authority,  powers,  and  liability  of  auctioneers,  see  note  to  Tfiomaa  v.  KetTt 
96  Am.  Deo.  264-272.  When  bidders  for  village  lots  offered  for  sale  at  pub* 
lio  auction  are  referred  to  plats  of  the  same,  the  reference  is  the  assertion  of 
a  positive  fact,  which  if  material  enters  into  the  consideration:  McCaU  v. 
Davit,  56  Pa.  St.  431;  94  Am.  Deo.  92.  But  conditions  of  sale  read  before 
the  biddings  commenced,  but  not  annexed  to  the  catalogue  on  which  the 
purchasers'  names  were  entered,  or  referred  to  therein,  cannot  be  held  to 
supply  the  terms  of  sale  omitted  from  the  catalogue:  Johnson  t.  Buck,  35 
N.  J.  L.  338;  10  Am.  Rep.  243.  The  advertisement  of  a  public  sale  ia  no  part 
of  the  conditions  of  the  sale,  unless  expressly  made  so,  the  object  of  it  being 
merely  to  give  notice  of  the  sale:  AaJicomi  v.  Smith,  2  Fenr.  &  W.  211;  21 
Am.  Deo.  437. 

Vendor  and  Purchaskb — Attornby's  Opinion  of  thb  Titlb.  —  WhU« 
•  purchaser  of  realty  is  entitled  to  a  marketable  title  free  from  reasonable 
doubt  (Dingley  v.  Bon,  130  N.  Y.  607;  Sheehy  v.  Miles,  93  CaL  288),  a  con- 
tract  that  the  title  shall  be  first  class,  and  shall  be  passed  upon  by  the  pur> 
chaser's  lawyer,  does  not  make  the  decision  of  such  lawyer  a  condition 
precedent  to  the  right  of  the  vendor  to  enforce  the  contract,  if  in  fact  the 
title  is  good:  Voug/U  v.  Williams,  120  N.  Y.  253;  17  Am.  St.  Rep.  634.  In 
Aultman  v.  Utsey,  34  S.  C.  559,  it  was  decided  that  the  subsequent  approval 
of  title  by  her  attorney  did  not  relieve  a  grantee  under  a  quitclaim  deed  of 
the  consequences  of  a  failure  to  make  inquiry  at  the  time  of  the  purchase. 

AoENCT  —  Agent's  Responsibilitt  to  Principal.  — An  agent  under  full 
authority,  who  entered  into  a  valid  contract  for  the  disposal  of  his  principal's 
property,  has  no  authority  to  surrender  such  contract  or  release  the  purchaser 
from  payment,  there  being  no  controversy  as  to  the  binding  effect  of  the  coo* 
tract;  and  in  case  he  does  so,  the  agent  must  account  to  his  principal  on  the 
basis  of  the  condition  of  affairs  just  prior  to  the  surrender:  Koun^  v.  Oatet, 
78  Wis.  415. 

PoBLio  Lands  —  SoLDiBR'a.^i>DinoNAL  Houestbad.  —  In  accord  with 
the  rule  of  the  principal  case  is  Rose  v.  Nevada  etc  Co.,  73  Cal.  385,  cited 
with  approval  therein.  However,  in  Nichols  v.  Coundl,  51  Ark.  26,  14  Am. 
St.  Rep.  20,  a  contrary  doctrine  was  laid  down,  to  the  effect  that  the  right  of 
a  soldier  to  an  additional  homestead  under  the  statutes  of  the  United  States 
is  inalienable  before  such  right  is  perfected,  and  if  a  power  of  attorney  is 
given  by  a  soldier  to  convey  lands  of  which  he  may  become  seised,  including 
any  which  may  be  located  under  soldier's  additional  homestead  act  of  June 
8,  1872,  and  if  thereafter  an  entry  is  made  in  his  name,  followed  by  a  con< 
veyance  by  his  attorney  in  fact,  acting  under  such  power  of  attorney,  and 
afterwards  final  proof  is  made  and  a  patent  issued,  such  conveyance  is  void. 
In  Stewart  v.  Sutherland,  93  CaL  270,  the  court  held  that  after  an  entry  is 
made,  and  before  the  patent  is  issued  for  a  soldier's  additional  homestead,  h* 
may  sell  the  land  and  pass  title  thereto. 
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[In  Bank.] 

People  v,  Ny  Sam  Ohunqu 

[94  CALiroBinA,  304.] 

Criminal  Law  —  Formbr  Jsopardt.  —  Conviction  or  AoQurrrAL  ov 
MiNOB  OrFKNSB  is  a  bar  to  a  proaecutioa  for  the  same  aot  charged  as  a 
higher  offense,  whenever  the  defendant  on  trial  of  the  latter  might  b« 
be  legally  convicted  of  the  former  had  there  been  no  other  proseoution. 

Criminal  Law  —  Formbr  Jbopardt  —  Dismissal  ov  Minor  Charoi 
>rrBR  Trial  and  BEroRB  Judombnt.  —  When  a  defendant  i»  tried 
open  a  charge  of  petit  larceny  by  a  court  of  competent  jarisdiction,  and 
apon  the  conclusion  of  the  evidence,  the  conrt,  believing  that  another 
crime  has  been  committed,  refuses  to  render  judgment,  and  dismisa  th« 
charge  of  its  own  motion,  the  defendant  has  been  placed  in  jeopardy, 
.  and  the  proceedings  are  a  bar  to  a  subsequent  prosecution  againat  him 
for  grand  larceny  upon  the  same  facts. 

Criminal  Law  —  Former  Jeofardt  not  ArrEorxD  bt  Errob. — Wher* 
jeopardy  has  attached,  the  defendant  cannot  be  deprived  of  the  benefit 
of  such  jeopardy  by  the  refusal  of  the  court  to  proceed  to  render  judg* 
meut,  and  its  dismissal  of  the  charge,  even  though  the  court  is  aware  that 
by  reason  of  an  error  of  law  committed  on  the  trial,  or  by  reason  of  the 
insufficiency  of  the  evidence  to  rapport  the  charge,  a  mistrial  will  be  the 
necessary  result. 

Criminal  Law  —  Former  Jeofardt  —  Voidablb  Jodombnt.  —  Under  r 
voidable  judgment  of  conviction  the  defendant  is  in  jeopardy,  and  raoh 
judgment  is  a  bar  to  further  prosecution  on  the  same  facts  for  the  same 
or  a  higher  offense  necessarily  including  the  former,  until  such  judgment 
ia  reversed  or  set  aside. 

Robert  Ferral  and  F.  E.  Stranahan,  for  the  appellants. 

W.  H.  H.  Hariy  attorney-general^  W.  H,  Layaon^  deputy  aU 
torney-general,  and  J.  A.  Hosmer^  amstaiU  district  attorney, 
for  the  respondent. 

Garoutte,  J.  The  defendants  were  prosecuted  in  the  police 
court  of  the  city  and  county  of  San  Francisco  for  the  offense 
of  petit  larceny  in  stealing  one  gold  bracelet  of  the  value  of 
twenty-seven  dollr.rs,  the  property  of  Jeong  Koong.  A  jury 
trial  was  waived,  and  after  the  evidence  was  concluded,  upon 
the  suggestion  of  the  prosecuting  attorney  that  the  property 
was  taken  from  the  person  of  said  Koong,  and  that  therefore 
the  offense  was  grand  larceny,  the  court  ordered  the  action 
dismissed.  Tlie  defendants  were  thereafter  placed  upon  trial 
in  the  superior  court  upon  a  charge  of  grand  larceny,  upon  an 
information  alleging  the  same  facts  set  out  in  the  complaint 
in  the  police  court,  and  the  further  fact  that  the  property  was 
taken  from  the  person  of  said  Jeong  Koong.  In  addition  to 
their  plea  of  not  guilty,  they  plead  that  they  hdd  been  once  in 
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jeopardy,  and  the  determination  of  that  question  is  the  only 
matter  involved  upon  this  appeal. 

The  solution  of  the  question  as  to  whether  a  defendant  hat 
been  placed  in  jeopardy  in  many  cases  is  a  matter  of  consid- 
erable difficulty,  especially  in  the  light  of  the  variance  exist- 
iog  in  the  decisions  of  the  courts  upon  the  subject.  Bishop 
in  his  work  on  criminal  law,  section  1027,  states  the  general 
rule  to  be:  "  When  the  indictment  is  sufficient,  and  the  pro- 
ceedings are  regular,  before  a  tribunal  having  jurisdiction, 
down  to  the  time  when  the  jeopardy  attaches,  there  can  be  no 
second  jeopardy  allowed  in  favor  of  the  state  on  account  of 
any  lapse  or  error  at  a  later  stage.''  In  Bennett  and  Heard's 
Leading  Criminal  Cases,  537,  the  correct  rule  for  the  deter- 
mination of  the  question  as  to  the  existence  of  a  prior  jeopardy 
for  the  same  offense  is  thus  stated:  "  A  former  conviction  or 
acquittal  of  a  minor  ofTense  is  a  bar  to  a  prosecution  for  the 
same  act,  charged  as  a  higher  crime,  whenever  the  defendant 
on  trial  of  the  latter  might  be  legally  convicted  of  the  former 
had  there  been  no  other  prosecution."  The  author  illustrates 
by  saying:  "If,  therefore,  a  person  has  been  indicted  and  con- 
victed of  manslaughter,  he  cannot  be  again  prosecuted  for  the 
same  homicide  charged  as  a  murder;  for  though  these  crimes 
are  not  exactly  the  same,  yet  as  the  person  when  on  trial  for" 
murder  might,  under  the  rules  of  law,  have  been  convicted  of 
manslaughter  if  the  evidence  failed  to  sustain  the  more  seri- 
ous offense,  it  would  follow  that  if  he  had  been  already  con- 
victed of  manslaughter  in  a  prior  indictment  for  that  crime 
alone,  he  might  on  the  trial  for  murder  be  convicted  of  the 
same  identical  crime,  and  thus  be  punished  twice."  The 
correctness  of  the  converse  of  the  foregoing  rule  is  even  more 
manifest,  viz.,  a  conviction  or  acquittal  of  a  higher  offense  is 
a  conviction  or  acquittal  of  all  lesser  offenses  necessarily  in- 
cluded therein.  Bishop  on  Criminal  Law,  section  1057,  fully 
indorses  the  principle  laid  down  in  the  authority  just  quoted* 
The  author  says:  "Where  the  conviction  or  acquittal  is  upon 
an  indictment  covering  no  more  than  one  of  the  smaller  crimes 
included  within  a  larger,  will  it  bar  fresh  proceedings  for  the 
larger?  If  it  will  not,  then  the  prosecutor  may  begin  with 
the  smallest  and  obtain  successive  convictions,  ending  with 
the  largest;  while  if  he  had  begun  with  the  largest,  he  must 
there  stop,  —  a  conclusion  repugnant  to  good  sense."  The 
same  principle  is  declared  in  Wharton  on  Criminal  Law,  sec 
563. 
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In  the  case  of  State  v.  Wiles,  26  Minn.  381,  we  find  the  facts 
and  the  legal  principles  similar  to  those  involved  in  this  ap- 
peal. The  defendant  was  convicted  of  a  misdemeanor,  by  a 
justice  of  the  peace,  in  stealing  a  hat  of  the  value  of  four  dol- 
lars. Subsequently,  he  was  prosecuted  for  a  felony  in  stealing 
the  hat  from  a  shop.  The  court  held  that  the  first  conviction 
was  a  bar  to  the  second  prosecution,  petit  larceny  being  neces- 
sarily included  in  the  second  off'ense  charged.  In  this  case, 
the  defendants  are  charged  with  grand  larceny  in  stealing  a 
bracelet  of  the  value  of  twenty-seven  dollars  from  the  person 
of  one  Koong.  This  offense  as  necessarily  includes  petit  lar- 
ceny as  the  stealing  of  a  hat  of  the  value  of  four  dollars  from 
a  shop  includes  petit  larceny,  or  as  the  offense  of  an  assault 
with  a  deadly  weapon  includes  a  simple  assault.  Aside  from 
the  question  of  jeopardy,  there  can  be  no  doubt  that,  under  the 
information  filed  against  the  defendants  in  this  case,  they 
could  have  been  convicted  of  petit  larceny  if  the  evidence  at 
the  trial  had  failed  to  show  that  the  property  was  taken  from 
the  person  of  said  Koong.  It  follows,  that  if  defendants  were 
placed  in  jeopardy  by  reason  of  the  proceedings  in  the  police 
court,  their  trial  in  the  superior  court  was  a  second  jeopardy, 
and  they  are  entitled  to  their  discharge.  It  appears  the  de- 
fendants were  tried  upon  a  charge  of  petit  larceny  by  a  court 
of  competent  jurisdiction;  and  upon  the  conclusion  of  the  evi- 
dence, the  court,  believing  that  another  offense  had  been  com- 
mitted, refused  to  render  a  judgment,  but  dismissed  the  action 
of  its  own  motion.  If  the  evidence  in  the  case  proved  a  petit 
larceny,  the  court  should  have  found  the  defendants  guilty;  if 
the  proof  was  lacking  to  establish  such  offejise,  it  should  have 
found  the  defendants  not  guilty.  Jeopardy  had  attached  to 
them  long  before  the  court  dismissed  the  action,  and  it  could 
not  deprive  them  of  any  benefit  to  be  derived  from  that  jeop- 
ardy by  refusing  to  allow  the  case  to  go  to  judgment,  even 
though  it  was  aware  that  by  reason  of  an  error  of  law  com- 
mitted during  the  progress  of  the  trial,  or  by  reason  of  insuffi- 
ciency of  the  evidence  to  support  the  charge,  a  mistrial  would 
be  the  necessary  result.  In  this  case,  if  the  police  court  had 
rendered  a  judgment  of  conviction,  it  would  not  have  been 
▼oid,  but  voidable  only.  Under  a  voidable  judgment  of  con- 
yiction,  a  defendant  is  not  only  in  jeopardy,  but  in  jail,  and 
■uch  a  judgment  accomplishes  all  the  purposes  contemplated 
by  any  judgment  until  successfully  attacked. 

There  is  no  good  reason  to  be  urged  that  after  these  pro- 
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ceedings  In  the  police  court  the  defendants  could  have  been 
again  arrested  and  tried  upon  the  charge  of  petit  larceny  upon 
the  same  facts.  Such  a  prosecution  could  have  been  had  un- 
less the  previous  proceeding  caused  jeopardy  to  attach.  It  is 
thus  apparent  that  jeopardy  did  attach,  and,  under  the  stan- 
dard authorities  which  we  have  cited,  it  was  a  fatal  bar  to 
the  prosecution  in  the  superior  court.  The  case  of  People  v. 
Hunckeler^  48  Cal.  331,  is  directly  in  point  upon  many  of  the 
matters  herein  discussed. 

Let  the  judgment  and  order  be  reversed,  and  the  cause  re- 
manded, with  directions  to  discharge  the  defendants  and  dis- 
miss the  proceedings.  

FoRHKB  JsorARDT. — Where  the  offense  on  trial  fa  a  necessary  element 
iD,  and  eonstitates  an  essential  part  of,  another  offense,  and  both  are  in  fact 
bat  one  transaction,  a  conviotiou  or  acquittal  of  one  is  a  bar  to  a  prosecution 
for  the  other:  StaU  v.  Crois,  101  X.  C.  770;  9  Am.  St  Rep.  53,  and  note. 
See  also  McDonald  v.  State,  79  Wis.  651;  24  Am.  St.  Rep.  740,  and  note;  In 
re  AUUon,  13  Col.  525;  16  Am.  St.  Rep.  224;  People  v.  Pearl,  76  Mich.  207; 
15  Am.  St.  Rep.  304,  and  note;  Jonea  v.  State,  66  Miss.  380;  14  Am.  St.  Rep. 
670,  and  note;  StaU  r.  Ward,  48  Ark.  36;  3  Am.  St.  Rep.  213,  and  note. 
Whenever  an  accnsed  has  been  once  placed  on  trial  on  a  valid  information, 
before  a  legal  jury,  and  in  a  court  of  competent  jurisdiction,  he  has  been 
placed  in  jeopardy,  and  cannot  again  be  tried  for  the  same  offense,  nnlesf;  the 
jury  was  prevented  from  rendering  a  verdict  by  some  legal  necessity:  People 
T.  SmalUng,  94  CaL  112.  Jeopardy  does  not  commence  until  the  jury  is  em« 
paneled  and  sworn,  so  that  a  nolle  prosequi  before  that  time  ia  without  prejudice 
to  a  new  proceeding  for  the  same  offense:  State  v.  Patem6,  43  La.  Ann.  514; 
nor  does  a  discharge  on  a  preliminary  examination  before  a  magistrate  on  a 
charge  of  which  he  has  no  final  jurisdiction  bar  a  subsequent  arrest  and  ex- 
amination for  the  tame  offense:  Ex  parte  Orawiin,  92  Ala.  101.  An  acquittal 
before  a  mayor's  oourt  of  an  offense  of  which  such  court  bad  no  jurisdiction  is 
not  a  bar  to  a  prosecution  of  the  same  offense  before  a  court  of  competent 
jorisdiotion:  McNeil  r.  State,  29  Tex.  App.  48w 
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f94  CAUPOBinA,  862.] 
FATMKirr — What  is  not. — An  action  against  a  bank  to  recover  the 
amount  of  an  unindorsed  note  cannot  be  maintained,  wben  it  appears 
•that  the  bank  received  the  note  for  collection,  and  upon  presenting  it  to 
the  maker,  who  was  a  cnatomer  of  the  bank,  he  indorsed  upon  it,  "  Please 
eharge  the  same  to  my  aeconnt,"  and  the  evidence  shows  that  he  was  at 
the  time  a  debtor  of  the  bank,  but  the  latter,  supposing  him  to  be  in 
good  credit,  charged  the  amount  of  the  note  to  his  account,  marked  it 
canceled,  and  afterwards  on  the  same  day,  npon  discovering  that  he  was 
insolvent  and  had  assigned  his  property  for  the  benefit  of  his  creditors, 
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Indorsed  the  note  as  "charged  in  error,**  "canceled  in  error,**  and  ob- 
tained from  the  post-office  and  canceled  a  check  for  the  amount  of  the 
note  drawn  by  it  in  favor  of  the  payee,  and  immediately  returned  the 
note  to  him,  with  a  letter  advising  him  of  the  facts.  Such  transaction 
by  the  bank,  unknown  to  the  payee,  does  not  constitute  a  payment  of 
the  note,  nor  deprive  him  of  his  right  of  action  thereon  against  the 
maker,  and  in  such  action  the  mutilation  of  the  note  by  the  bank  may 
be  explained  and  accounted  for. 

Patkbitt  —  Rssoissioif  or  CoNTBAcr  to  Advance  Monet  to  Makb. — 
Where  a  bank  has  contracted  with  the  maker  to  advance  money  to  pay 
a  note,  unknown  to  the  payee,  the  bank  may  rescind  the  contract  at  any 
time  before  actual  payment  is  made,  on  the  ground  that  its  consent  to 
the  contract  was  given  by  mistake. 

Patmimt  —  NoTB  OB  Cheok  roB  An TKCBDBNT  DxBT.  —  When  a  creditor 
takes  a  note  or  cheok  for  an  antecedent  debt,  it  does  not  operate  to  ex« 
tinguish  the  debt,  unless  it  is  received  by  express  agreement  as  payment. 

Patmkkt  —  Rescission  of  Contract  to  Make.—  Where  a  bank  has  con- 
tracted with  the  maker,  unknown  to  the  payee,  to  advance  money  to  pay 
•  note,  and  hat  rescinded  the  contract  before  payment,  because  of  the 
assignment  in  insolvency  of  the  maker  on  the  same  day,  evidence  that 
thf  assignment  was  made  that  day,  and  as  to  how  long  it  took  to  prepare 
It,  is  admissible  in  an  action  by  the  payee  to  recover  the  amount  of  the 
note  from  the  bank,  when  other  evidence  shows  that  on  the  morning  of 
the  same  day  the  maker  thought  he  was  able  to  pay  all  his  debts  in  tba 
osnal  course  of  business. 

HothehUd  and  Ach^  for  the  appellants. 
Demon  and  Oatman,  for  the  respondent* 

Belchkb,  C.  This  is  an  action  to  recover  the  sum  of  $860, 
money  alleged  to  have  been  received  by  the  detendant  to  and 
for  the  use  of  the  plaintiffs.  The  court  below  gave  judgment 
for  the  defendant,  from  which,  and  from  an  order  refusing  a 
new  trial,  the  plaintiffs  appeal. 
The  facts  of  the  case,  as  found  by  the  court,  are  as  follows:  — 
On  the  seventeenth  day  of  December,  1888,  one  G.  Politi 
made  his  promissory  note  to  the  plaintiffs  for  $860,  payable 
two  months  after  date  at  the  bank  of  defendant.  They  deliv- 
ered it  to  the  Ix)ndon,  Paris,  and  American  Bank  of  San  Fran- 
cisco for  collection,  which  bank  forwarded  it  to  the  defendant 
at  Sacramento  to  be  presented  for  payment,  and  it  was  re- 
ceived Sunday,  the  seventeenth  day  of  February,  1889.  The 
maker  was  a  customer  of  the  defendant,  and  on  the  morning 
of  the  18th  he  deposited  wtth  the  defendant  four  hundred 
dollars  on  general  account.  While  he  was  at  the  bank,  at 
the  time  he  made  the  deposit,  a  clerk  of  the  defendant  pre- 
sented the  note  for  payment.  The  maker  wrote  across  the 
face  of  the  note,  "Please  charge  the  same  to  my  account. 
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G.  Politz."  The  clerk  then  wrote  on  the  back  of  the  note, 
"  Charged  account.  Littlefield."  The  clerk,  Littlefield,  then 
stamped  these  words  on  the  back  of  the  note,  within  a  square: 
"  National  Bank  of  D.  0.  Mills  &  Co.,  February  18, 1889,  Sac- 
ramento, Cal."  The  square  and  words  were  in  red  ink,  and 
understood  to  mean  "  canceled."  The  clerk  then  charged  the 
amount  of  the  note  in  the  pass-book  of  the  maker,  and  in  the 
journal  of  the  defendant  in  his  account.  Before  the  close  of 
the  business  hours  of  the  day,  the  defendant  drew  its  check 
in  favor  of  the  London,  Paris,  and  American  Bank  upon  the 
Bank  of  California,  and  after  the  close  of  business  hours,  in- 
closed its  check  in  an  envelope,  with  a  letter  of  advice  addressed 
to  the  London,  Paris,  and  American  Bank.  At  the  time  of 
this  transaction,  Politz  had  no  money  or  other  funds  on  de- 
posit with  the  defendant.  Some  time  previous  he  had  made 
his  note,  payable  one  day  after  date,  to  the  defendant,  to 
cover  over-drafts,  for  the  sum  of  three  thousand  five  hundred 
dollars,  which  was  accredited  to  his  account.  Allowing  this 
note  as  a  credit  in  account  with  Politz,  and  charging  him  with 
the  amount  of  said  check,  the  journal  of  the  defendant  at  the 
close  of  the  business  hour  on  that  day  showed  a  nominal  credit 
in  his  favor  of  $367;  but  in  fact,  he  had  overdrawn  his  account 
in  excess  of  his  note,  then  overdue,  and  moneys  deposited  more 
than  $2,000.  At  the  time  the  defendant  received  from  Politz 
the  note  for  three  thousand  five  hundred  dollars,  to  cover  over- 
drafts, he  was  in  good  credit,  but  in  fact  insolvent,  and  was  in- 
solvent on  the  eighteenth  day  of  February,  1889,  at  the  time  of 
the  transaction  out  of  which  this  action  arose;  and  about  five 
o'clock  of  the  afternoon  of  that  day,  he  made  a  general  assign- 
ment under  the  provisions  of  the  Civil  Code  for  the  benefit  of 
his  creditors.  The  defendant  knew  nothing  of  the  insolvency 
of  Politz  until  after  the  assignment  was  made.  On  the  same 
day  and  immediately  after  ascertaining  that  he  had  made  an 
assignment,  the  defendant  procured  the  envelope  from  the 
post-oflice  containing  the  check,  and  canceled  it,  and  imme- 
diately indorsed  on  the  back  of  the  note  these  words:  *'  Charged 
in  error.  F.  Miller,  Cashier."  "Canceled  in  error.  F.Mil- 
ler, Cashier."  And  immediately,  on  the  same  evening,  re- 
turned the  note  by  mail,  with  letter  of  advice  as  to  what  had 
been  done,  to  the  London,  Paris,  and  American  Bank  of  San 
Francisco.  There  were  no  indorsers  on  the  note  due  plain- 
tiflls.  Neither  the  plaintiffs  nor  the  London,  Paris,  and  Amer- 
ican Bank  knew  or  had  any  notice  of  the  transaction  between 


April,  1892.]     Steinhart  v.  D.  0.  Mills  &  Co.  135 

the  defendant  and  Politz,  or  of  the  drawing  of  the  draft  by  the 
defendant,  until  after  the  check  had  been  canceled  and  the 
defendant  had  declined  to  advance  the  money  to  pay  the  note. 
The  defendant  did  not  receive  any  money  or  other  valuable 
thing  from  Politz,  to  or  for  the  use  of  the  plaintiffs,  and  they 
have  lost  no  rights  by  the  acts  of  the  defendant. 

Upon  these  facts,  the  principal  question  presented  for  decision 
is,  Did  the  transaction  between  Politz  and  the  defendant  con- 
stitute a  payment  of  the  note?  The  appellants  contend  that 
it  did,  and  that  the  finding  that  "the  defendant  did  not  re- 
ceive any  money  or  other  valuable  thing  from  Politz  to  or  for 
tlie  use  of  the  plaintiffs,  and  they  have  lost  no  rights  by  the 
acts  of  the  defendant,"  was  not  justified  by  the  evidence. 

The  above  is  the  only  finding  objected  to,  and  we  do  not 
think  the  contention  in  regard  to  it  can  be  sustained. 

It  is  not  disputed  that  when  the  note  was  presented  to  Politz 
for  payment,  and  he  wrote  on  it,  "Please  charge  the  same  to 
my  account,"  he  had  no  money  in  the  bank  to  his  credit,  but 
was  indebted  to  it  in  a  considerable  sum.  The  request  was, 
therefore,  in  effect,  that  the  defendant  advance  or  loan  to  him 
the  money  to  make  the  payment,  and  trust  him  till  he  could 
pay  it  back.  This  the  defendant,  supposing  him  at  the  time 
to  be  of  good  credit,  seems  to  have  been  willing  to  do,  but 
when,  near  the  close  of  the  business  day,  it  learned  that  he 
had  made  an  assignment  for  the  benefit  of  his  creditors  and 
was  insolvent,  it  changed  its  mind,  and  concluded  not  to  ad- 
vance the  money.  It  thereupon  got  back  its  check  and  can- 
celed it 

At  this  time  the  transaction  was  unknown  to  the  plaintiffs, 
and  was  incomplete,  and  as  against  Politz,  the  defendant  had 
a  clear  right,  we  think,  to  do  as  it  did. 

And  if  it  be  assumed,  as  claimed  by  appellants,  that  the 
transaction  amounted  to  a  contract  on  the  part  of  defendant 
to  advance  the  money  to  pay  the  note,  still  it  had  a  right  to 
rescind  the  contract  if  its  consent  thereto  was  given  by  mis- 
take (Civ.  Code,  sec.  1689),  and  that  it  was  so  given  is  shown 
by  the  evidence  and  findings. 

As  against  the  plaintiffs,  the  test  as  to  whether  the  note  was 
paid  or  not  is.  Could  they  afterwards  have  maintained  an  ac- 
tion upon  it  against  Politz,  the  maker?  It  is  settled  law  ia 
this  state,  that  when  a  creditor  takes  a  note  or  check  for  an 
antecedent  debt,  it  does  not  operate  to  extinguish  the  debt, 
unless  it  is  received  by  express  agreement  as  payment:  Orif' 
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jiih  V.  Grogan,  12  Cal.  317;  Welch  v.  Allington,  23  Cal.  322^ 
Brown  v.  Olmsted,  50  Cal.  162;  National  Bank  v.  McDonald^ 
61  Cal.  64;  21  Am.  Rep.  697;  Comptoir  d'Escomptev.  Dresbach^ 
78  Cal.  15.  If,  then,  the  check  of  the  defendant  had  been  for- 
warded to  and  actually  received  by  the  plaintiffs,  it  would  not, 
until  collected,  have  paid  their  note  and  released  the  maker 
from  liability  thereon.  And  the  fact  that  the  note  was  muti- 
lated,  and  marked  "canceled,"  did  not  affect  the  plaintiff'* 
right  to  sue  upon  it,  since  this  matter  could  all  be  explained 
and  accounted  for:  Code  Civ.  Proc,  sec.  1982. 

In  our  opinion,  therefore,  the  note  was  not  paid,  and  the 
finding  objected  to  was  justified  and  proper. 

The  appellants  also  make  the  point  that  the  court  erred  in 
the  admission  of  evidence.  Politz  was  called  as  a  witness  for 
defendant,  and  testified  that  he  made  an  assignment  on  the 
eighteenth  day  of  February,  1889.  He  was  then  asked  by 
counsel  for  defendant:  "How  long  were  you  preparing  or  hav- 
ing that  assignment  prepared?"  The  question  was  objected 
to  as  irrelevant  and  immaterial;  the  objection  was  overruled, 
and  an  exception  taken.  The  witness  answered:  "  It  took 
my  lawyer  about  half  an  hour  to  write  it.  I  went  to  him 
about  four  o'clock.  I  had  a  consultation  with  my  legal  ad* 
viser  about  my  affairs  before  that.  I  think  it  was  the  same 
morning."  The  witness  then  went  on  to  say  that  his  consul* 
tation  in  the  morning  was  not  about  making  an  assignment, 
and  that  he  then  thought  he  was  able  to  pay  all  his  debts  in 
the  ordinary  course  of  business. 

We  are  unable  to  see  that  there  was  any  error  in  the  ruling 
complained  of,  and  if  there  was,  that  the  appellants  were  in 
any  way  prejudiced  thereby. 

We  think  the  judgment  and  order  should  be  afiirmed»  and 
so  advise. 

Vanclief,  C,  and  Footk,  C,  concurred. 

The  Court.  For  the  reasons  given  in  the  foregoing  opia- 
ion,  the  judgment  and  order  are  affirmed. 


PATMEirr.  —  A  note  is  not  an  extinguishment  or  payment  of  a  precedent 
debt,  uuless  there  is  an  express  agreement  to  accept  it  as  payment,  and  to 
take  the  risk  of  the  insolreney  of  the  maker:  Tobey  v.  Barber,  5  Johns.  68; 
4  Am.  Deo.  326;  Reed  ▼.  Van  Ostrand,  1  Wend.  424;  19  Am.  Deo.  529;  JB(. 
tu(e  of  Davis,  5  Whart,  630;  34  Am.  Dec.  574;  Weymouth  r.  Sanborn,  43  N.  H- 
171;  80  Am.  Dec.  144.     The  aame  rale  pcevails  in  regard  to  checks  drawn  bj 
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a  debtor  in  favor  of  his  creditor:  Uational  Bank  r.  Chicago  etc  R.  R.  Coi,  44 
Minn.  224;  20  Am.  St.  Rep.  666. 

A  CONTRAOT  BKTWBRM  Two  PERSONS  TOR  THX  BkNIFIT  Of  A  ThIBD  may 

be  rescinded  at  any  time  before  he  has  accepted  it:  Jordan  r,  Laverty,  53 
N.  J.  L.  15.  So,  also,  when  a  bank  delivers  to  another  bank  money  and  secu* 
rities  to  pay  a  creditor,  and  the  account  is  kept  in  the  name  of  the  deposit- 
ing bank  absolutely,  and  not  as  trustee  for  the  creditor,  the  bank  making  the 
deposit  may  withdraw  it  at  any  time  before  the  creditor  has  notice  of  the 
transaction:  Brokmejftr  r.  Washington  NaL  Bank,  40  Kaa.  744. 

Altbration  or  as  Imstbuhkht  bt  ▲  Stkamokb  does  not  change  its  legal 
operation  so  long  as  the  original  writing  remains  legible;  Bridges  v.  WinlerSf 
42  Miss.  135;  97  Am.  Deo.  443;  Piersol  r.  Qrimes,  80  Ind.  129;  95  Am.  Deo. 
673. 


Kbausb  v,  SpiEasL. 

[94  CALiroBiriA,  S70.] 
Malioiotts  Prossottiov  or  Nok-oriminal  Charob.  —  Abbest  ahd  Iic> 

rtiiaosuKST  of  a  person  on  a  charge  which  does  not  constituto  a  crime  is 

not  a  cause  of  action  for  malicious  prosecution. 
MALicioas  Frosbcotion  roR  Slander. —  Falsk  Imfrisonmknt.  — A  person 

arrested  and  imprisoned  on  a  charge  of  slander  has  a  caase  of  action  for 

false  imprisonment,  but  not  for  malicious  prosecution. 

F.  J.  KiercBy  and  Wheaton,  Kalloek,  and  Kierce^  for  the  appel- 
lant. 

James  H.  Budd^  for  the  respondent. 

Belcher,  G.  It  is  alleged  in  the  complaint  In  this  case  that 
in  December,  1887,  the  defendant  appeared  before  a  justice  of 
the  peace,  and  falsely  and  maliciously,  and  without  reason- 
able or  probable  cause,  made  a  verified  complaint  charging 
plaintiff  *'  with  having  committed  slander  of  and  concerning 
defendant,"  and  procured  the  justice  to  issue  a  warrant  for  the 
arrest  of  plaintiff  upon  said  charge;  that  the  justice  issued  the 
warrant  accordingly,  and  plaintiff  was  arrested  and  imprisoned 
thereunder  for  six  hours,  when  he  was  released  by  the  justice 
upon  his  own  recognizance;  that  thereafter  plaintiff  was  exam- 
ined before  the  justice  upon  the  said  charge  of  slander,  and  no 
one  appearing  to  prosecute,  he  was  acquitted  and  discharged; 
that  the  said  charge  and  the  arrest  of  plaintiff  thereunder  was 
extensively  published  by  the  procurement  of  defendant,  and 
by  reason  thereof  plaintiff  was  greatly  injured  in  his  business, 
credit,  and  reputation;  that  defendant  well  knew  he  had  no 
cause  for  the  arrest  of  plaintiff,  and  that  he  swure  to  the  war- 
rant fur  the  purpose  and  with  the  intent  of  harassing  and  an- 
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noying  plaintifiT,  and  that  the  same  did  harass  and  annoy  him; 
and  that  by  reason  of  the  premises,  plaintiff  suffered  damage 
in  the  sum  of  ten  thousand  dollars,  for  which  he  asked  judg- 
ment. 

The  action  was  commenced  more  than  a  year  after  the  al- 
leged discharge  of  the  plaintiff,  and  the  defendant  demurred 
to  the  complaint,  upon  the  grounds  that  it  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action;  that  several  causes  of 
action  were  improperly  united;  and  that  each  of  the  causes  of 
action  sued  upon  was  barred  by  the  provisions  of  section  340, 
subdivision  3,  of  the  Code  of  Civil  Procedure. 

The  court  below  ruled  that  the  complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action  for  malicious  prosecu- 
tion, and  that  the  causes  of  action  stated,  so  far  as  they  were 
for  false  imprisonment  and  libel,  were  barred  by  the  provisions 
of  the  statute  pleaded.  The  demurrer  was  accordingly  sus- 
tained, and  the  plaintiff  declining  to  amend,  judgment  was 
entered  that  he  take  nothing  by  his  action,  and  that  defend- 
ant recover  his  costs.   From  that  judgment  the  plaintiff  appeals. 

The  only  question  is.  Did  the  complaint  state  a  cause  of 
action  for  malicious  prosecution? 

The  rule  is  general,  and  supported  by  all  the  decisions  and 
text-books  upon  the  subject,  that  when  one  maliciously,  and 
without  reasonable  or  probable  cause,  institutes  or  prosecutes, 
in  a  court  having  jurisdiction  of  the  matter,  a  criminal  proceed- 
ing against  another,  the  proceeding,  when  terminated  in  favor 
of  the  accused,  furnishes  the  basis  for  an  action  for  malicious 
prosecution. 

In  some  of  the  states  it  has  been  held  that  if  the  court  had 
no  jurisdiction  of  the  criminal  proceeding,  still  an  action  for 
malicious  prosecution  might  be  maintained;  but  in  other  states 
a  contrary  rule  has  been  declared:  See  3  Lawson's  Rights  and 
Remedies,  sec.  1088;  4  Wait's  Actions  and  Defenses,  338,  and 
cases  cited. 

In  some  cases  it  has  been  held  that  where  one  maliciously 
and  without  probable  cause  charged  another  with  a  crime,  for 
which  he  was  arrested  and  held  to  answer  or  put  upon  trial, 
an  action  for  malicious  prosecution  would  lie,  though  the  facts 
charged  did  not  constitute  a  crime.  A  leading  case  of  this 
class  is  Dennis  v.  Ryan,  65  N.  Y.  385.  .There  the  plaintiff  had 
been  indicted  upon  the  testimony  of  the  defendant  for  the 
crime  of  forgery,  and  acquitted  upon  the  ground  that  the  acts 
complained  of  did  not  constitute  the  crime  alleged,  or  any 
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crime.  The  action  was  for  malicious  prosecution  In  falsely 
and  maliciously  charging  and  causing  the  plaintiff  to  b© 
indicted,  arrested,  and  tried  for  the  crime  of  forgery.  The 
plaintiflF  recovered  judgment,  and  on  appeal  the  judgment 
was  aflBrraed  by  a  divided  court. 

So  in  several  cases  it  has  been  held  that  an  action  for  mali- 
cious prosecution  might  be  maintained,  though  the  informa- 
tion or  indictment  were  defective,  and  no  conviction  could  be 
had  thereunder;  *'  for  in  either  case,  whether  the  indictment 
be  good  or  bad,  the  plaintiflF  is  equally  subjected  to  the  dis- 
grace of  it,  and  put  to  the  same  expense  in  defending  himself 
against  it":  3  Lawson's  Rights  and  Remedies,  sec.  1090. 

This  case  is  not  like  any  of  those  before  referred  to.  Hero 
no  criminal  prosecution  was  commenced  or  prosecuted  against 
the  plaintiflF.  The  only  charge  made  before  the  magistrate 
was,  that  the  plaintiflF  had  slandered  the  defendant.  This  was 
not  a  charge  of  a  criminal  act,  and  it  furnished  no  ground 
whatever  for  the  issuance  of  a  warrant  of  arrest.  But  when 
the  warrant  was  issued,  and  the  plaintiflF  was  arrested  and 
imprisoned  under  it,  a  cause  of  action  for  false  imprisonment 
at  once  arose  in  his  favor,  and  if  suit  had  been  brought  in 
time,  it  could  without  doubt  have  been  maintained.  There 
is,  however,  a  distinction  between  an  action  for  false  imprison- 
ment and  an  action  for  malicious  prosecution.  Under  the  old 
practice,  the  former  was  called  an  action  of  trespass,  and  the 
latter  an  action  on  the  case;  and  under  our  statute  the  former 
is  barred  in  one  year  (Code  Uiv.  Proc,  sec.  340,  subd.  3),  and 
the  latter  in  two  years:  McCusker  v.  Walker^  77  Cal.  212. 

No  case  has  been  called  to  our  attention  in  which  it  was 
held  that  an  action  for  malicious  prosecution  could  be  main- 
tained upon  facts  similar  to  those  presented  here;  and  there 
are  several  cases  holding  to  the  contrary. 

In  Hahn  v.  Schmidt^  64  Cal.  286,  it  is  said:  "In  Leigh  v. 
Webb,  3  Esp.  164,  Lord  Eldon  ruled  that  if  a  party  makes  a 
complaint  before  a  justice,  which  the  justice  conceives  to 
amount  to  a  felony,  and  issues  his  warrant  against  the  party 
complained  against,  and  the  facts  do  not  amount  to  felony,  no 
action  for  malicious  prosecution  will  lie  against  the  party  who 
made  the  complaint."  And  it  is  further  said:  *'  We  are  unable 
to  find  any  English  case  in  which  Leigh  v.  Webb^  3  Esp.  164, 
has  been  overruled,  or  the  soundness  of  the  views  expressed 
by  Lord  Eldon  even  questioned." 

In  McNeely  y.  Driskill,  2  Blackf.  258,  it  appeared  that  Dris- 
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kill  had  been  arrested  on  a  warrant  issued  by  a  Justice  of  the 
peace  on  an  aflBdavit  of  McNeely,  which  did  not  authorize  the 
justice  to  issue  it,  and  had  been  discharged.  Thereupon  Dris- 
kill  brought  an  action  against  McNeely  for  wrongfully  and 
maliciously  prosecuting  him  on  a  charge  of  larceny,  and  ob- 
tained judgment.  On  appeal  the  court  said:  "  The  aflBdavit 
shows  a  state  of  facts  on  which  an  action  of  trover  might  have 
been  maintained,  but  it  contains  no  charge  of  larceny  against 
any  person.  The  appellant  had  lost  his  property  and  wished 
to  recover  it;  he  states  that  fact  to  a  justice  of  the  peace.  The 
justice  forms  his  judgment  upon  the  facts  stated;  he  issues 
his  mandate  to  an  officer  to  search  for  the  property,  and  to 
bring  the  person  in  whose  possession  it  may  be  found  before 
himself  or  some  other  justice  of  the  peace,  etc.  This  was  an 
error,  but  it  is  the  error  of  the  justice,  and  not  of  the  appellant. 
And  if  a  justice  of  the  peace,  by  mistake  of  judgment,  con- 
ceives an  act  to  be  felony  which  is  not  felony,  and  in  conse- 
quence of  that  mistake  causes  an  innocent  person  to  be  arrested 
and  imprisoned,  the  law  will  not  hold  the  person  who  made 
the  complaint  responsible,  in  this  form  of  action,  for  the  con- 
sequences of  such  errors." 

In  Turpin  v.  Remy,  3  Blackf.  216,  the  court  said:  "  An  action 
for  a  malicious  prosecution  can  only  be  supported  for  the  ma- 
licious prosecution  of  some  legal  proceeding  before  some  judi- 
cial officer  or  tribunal.  If  the  proceedings  complained  of  are 
extrajudicial,  the  remedy  is  trespass,  and  not  an  action  on 
the  case  for  a  malicious  prosecution."  In  Bennett  v.  Black,  1 
Stew,  494,  it  was  said:  "The  court  are  of  opinion  that  if  & 
justice  of  the  peace  or  any  other  judicial  officer  to  whom  ap- 
plication may  be  made  for  a  warrant  for  the  apprehension  of 
offenders  against  the  criminal  law  of  the  land  was,  by  mistake 
of  judgment,  to  conceive  that  to  be  felony  which,  from  the 
facts  sworn  to  did  not  amount  to  that  offense,  and  should  the 
party  complained  against  be  committed  to  jail,  it  would  not 
subject  the  party  complaining  to  an  action  of  this  sort  [mali- 
cious prosecution].  If  it  could,  it  would  subject  every  prose- 
cutor to  an  action  for  the  mistakes  of  the  criminal  judge^ 
which  is  too  unreasonable  to  be  admitted."  In  Newman  v. 
Davis,  58  Iowa,  447,  the  action  was  for  malicious  prosecution; 
and  in  the  complaint  it  was  alleged  that  the  defendant,  before 
a  magistrate,  "  falsely,  maliciously,  and  with  intent  to  injure^ 
harass,  and  oppress  said  plaintifif,  made  information  on  oath, 
accusing  said  plaintiflT  of  using  abusive  language,  such  a» 
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*  You  are  a  liar  and  thief,'  and  then  and  there  maliciouslj, 
and  with  intent  to  injure,  harass,  and  oppress  said  plaintiff, 
procured  a  warrant  to  be  issued  by  said  magistrate  and  placed 
in  the  hands  "  of  a  constable,  and  that  plaintiff  was  arrested 
under  the  warrant  and  afterwards  discharged.  It  was  held 
on  appeal  that  "  where  the  complaint  did  not  charge  the  com- 
mission of  any  specific  offense,  and  the  facts  stated  did  not 
impute  any  crime,  but  the  justice  of  the  peace,  by  mistake  of 
judgment,  and  thinking  a  crime  was  charged,  caused  the  ar^ 
rest  of  the  party,  the  law  will  not  hold  the  person  who  made 
the  complaint  responsible  in  an  action  for  malicious  prosecu* 
tion  for  the  consequences  of  such  error." 

But  it  is  said  in  Hahn  v.  Schmidt,  64  Cal.  286,  that  "in 
order  to  constitute  a  defense  to  an  action  for  malicious  prose* 
cutioii,  the  facts  stated  in  the  complaint,  if  they  do  not  con- 
stitute a  crime,  must  nevertheless  be  true."  In  support  of 
this  proposition,  several  cases  are  cited,  but  they  are  all  cases 
in  which  a  crime  had  been  distinctly  charged,  and  the  facts 
stated  were  insufScient  to  constitute  a  crime.  The  rule  de- 
clared has  no  application  to  this  case. 

In  our  opinion,  the  complaint  here  did  not  state  a  cause  of 
action  for  malicious  prosecution,  and  the  demurrer  was  prop> 
erly  sustained. 

We  advise  that  the  judgment  be  af&rmed. 

Temple,  C,  and  Vanclief,  C,  concurred. 

Tiie  Court.  For  the  reasons  given  in  the  foregoing  opii»> 
ion,  the  judgment  is  affirmed. 


Malicious  PROSXCtmoir.  —  A  not*  explaining  what  ii  «Mential  to  twafnf^tfa 
an  aotioQ  for  malicioaa  prosecatioa  will  be  found  in  tix*  not*  to  Antel^  T. 
June^  21  Am.  St.  Rep.  633. 

If  the  charge  had  been  the  commiuion  of  a  crime,  the  faota  alleged  in  th« 
principal  case  wooM  have  anstained  an  action  for  malioioai  prosecution,  bnt 
not  for  illegal  arrest  and  impriaonment:  8e«  Haakina  r.  JtaUtom,  69  Mioh. 
63:  13  Am.  St.  Rep.  376. 

Nkithbb  Mauob  mob  Want  ov  Pbobabli  Cadsb  need  be  proved  to  anp- 
port  au  action  for  false  imprisouineat.  Evidence  tending  to  ahow  that  plain* 
tiff  was  restrained  of  hia  liberty  at  defendant's  instance,  by  reason  of  process 
whi'  h  the  magistrate  had  no  authority  to  iaane,  ia  anfficient  to  anatain  anoh 
action:  Boe:ifr  r.  Langfnherg,  97  Ma  390;  10  Am.  St.  Rep.  322.  Whoever 
impriaous  another  must  (ezoept  in  certain  oases  under  special  atatutes)  Jut* 
tify  himself  by  showing  that  the  imprisoament  was  lawful:  Ah  Fomg  v. 
St-rne»,  79  Cal.  30.  A  complaint  against  a  justice  of  the  peace  for  false  in^- 
pris<mment  in  punishing  plaintiff  for  contempt  muat  aver,  in  terms,  that  the 
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aots  constitating  the  imprisonment  were  withont  or  in  excess  of  his  jnrisdio* 
tion,  or  facts  from  which  a  want  of  jurisdiction  appears:  Ooing  r.  Dimviddie, 
86  Cal.  633. 

A  Person  Properly  Abrbsted  bt  Lawtul  Authoritt  cannot  maintain 
an  action  for  false  imprisoameut  against  a  party  causing  such  arrest;  nor  is 
the  prosecutor  liable  to  an  action  where,  without  his  agency,  the  warrant  is 
placed  in  the  hands  of  a  person  not  legally  competent  to  make  an  arreatt 
McConnell  T.  Kenned]/,  29  S.  0.  180. 


[In  Bakk.] 

CowDBN  V,  Paoipio  Coast  Steamship  Company. 

[94  CAUrOBMIA,  470.] 

Common  Carriers — Frbiqht  Discrimination — Votagk  ox  High  Ska* 
—  Jurisdiction.  —  An  action  to  recover  damages  for  discrimation  ia 
freight  charges  by  a  common  carrier  on  the  high  seas  between  different 
ports  within  the  same  state  is  exclusively  within  the  jurisdiction  of  the 
federal  or  admiralty  courts,  unless  a  common-law  cause  of  action  is  stated. 
The  state  courts  have  no  jurisdiction  whether  the  action  is  in  contract 
or  tort. 

Interstate  Commerce  on  High  Seas  —  Control  of  Congress.  —  The 
voyage  of  a  common  carrier,  made  upon  the  high  seas,  even  though  the 
ports  of  departure  and  destination  are  within  the  same  state,  is  under 
the  exclusive  control  of  Congress.  It  is  only  the  internal  commerce  and 
navigation  of  a  state  that  is  under  the  control  and  regulation  of  the 
state. 

Common  Carriers  —  Discriminations. — A  complaint  in  an  action  against 
a  common  carrier  to  recover  for  discrimination  in  freight  charges  which 
simply  alleges  a  discrimination  and  inequality  in  charges  made  for  the 
transportation  of  the  same  kind  of  freight  for  different  persons  between 
the  same  points,  without  alleging  that  the  freight  charged  plaintiff  is  an* 
reasonable  and  excessive,  does  not  state  a  common-law  cause  of  action. 

Common  Carriers  —  Common-law  Right  or  Discrimination.  —  At  com- 
mon law,  a  common  carrier  is  bound  to  accept  and  carry  goods  for  all 
Dpon  being  paid  a  reasonable  compensation,  but  he  is  under  no  obligation 
to  treat  all  customers  equally,  and  he  may  carry  for  favored  individuals 
at  an  unreasonably  low  rate,  or  even  gratia.  The  fact  that  he  charges 
less  for  one  than  another  ia  only  evidence  that  a  particular  charge  is  un- 
reasonable, and  the  difference  between  the  charges  cannot  be  made  the 
measure  of  damages  in  any  case,  unless  it  is  proved  that  the  smaller 
charge  is  the  true  reasonable  charge,  and  that  the  higher  charge  ia  ex- 
cessive to  that  degree. 

L.  L.  Boone,  for  the.  appellant. 

Luce  and  McDonald,  for  the  respondent. 

Garoutte,  J.  This  is  an  action  brought  to  recover  dam- 
ages of  defendant  for  a  discrimination  in  freight  rates.  A  de- 
murrer to  the  complaint  was  interposed,  upon  the  ground  that 
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the  court  had  no  jurisdiction  of  the  subject-matter  of  the  ac- 
tion, and  that  no  cause  of  action  was  stated.  The  demurrer 
was  sustained,  and  the  ruling  of  the  court  in  this  regard  is  the 
only  matter  before  us  for  review. 

The  complaint  substantially  alleges  that  the  defendant  is  a 
common  carrier  of  freight  by  vessel  between  San  Francisco 
and  San  Diego,  via  the  Pacific  Ocean;  that  between  certain 
dates,  plaintiff,  as  a  merchant  of  San  Diego,  paid  to  defendant, 
according  to  its  regular  schedule  of  rates,  large  sums  of  money 
as  charges  for  freight;  that  defendant  charged  a  second  mer- 
chant twelve  and  one  half  per  cent  less  for  freight  of  the  same 
character  and  quantity  than  it  did  plaintiff;  that  said  charges 
were  a  discrimination  against  plaintiff;  and  though  often  re- 
quested 80  to  do,  defendant  refused  to  allow  plaintiff  such  re- 
duced rates,  whereby  he  has  been  damaged  in  the  sum  of 
$1,674.14.  The  amount  sought  to  be  recovered  as  damages  is 
the  difference  between  the  freight  charges  made  to  plaintiff 
and  those  made  to  the  more  favored  merchant. 

It  would  seem  to  be  entirely  immaterial,  to  the  extent  at 
least  of  the  consideration  of  the  merits  of  this  appeal,  whether 
the  present  action  is  one  of  contract  or  of  tort.  From  either 
standpoint,  it  arises  from  a  maritime  contract  solely,  and 
courts  of  admiralty  alone  have  jurisdiction,  unless  the  cause 
comes  within  the  reservation  found  in  section  711  of  the  Re- 
vised Statutes  of  the  United  States:  "The  jurisdiction  vested 
in  the  courts  of  the  United  States,  in  the  cases  and  proceedings 
hereafter  mentioned,  shall  be  exclusive  of  the  courts  of  the 
several  states:  ....  3.  Over  all  civil  cases  of  admiralty  and 
maritime  jurisdiction;  saving  to  suitors  in  all  cases  the  right 
of  a  common-law  remedy,  where  the  common  law  is  competent 
to  give  it**  There  can  be  no  question  but  that  the  voyage  of 
a  carrier  made  upon  the  high  seas,  even  though  the  ports  of 
departure  and  destination  are  in  the  same  state,  is  under  the 
exclusive  control  and  regulation  of  Congress.  It  is  only  the 
internal  commerce  and  navigation  of  a  state  that  is  under 
the  control  and  regulation  of  the  state.  As  was  said  in  Carpen- 
ter V.  Schooner  Emma  Johnson,  1  Cliff.  638:  "  Great  mischief 
would  inevitably  result  from  any  rule  denying  admiralty  ju- 
risdiction in  all  cases  where  the  place  of  the  departure  of  the 
vessel  and  the  place  of  her  destination  are  both  within  the 
same  state,  when  any  part  of  the  voyage  is  upon  the  high  seas; 
for  every  navigator  knows  that  in  many  such  cases  nearly  the 
whole  voyage  is  out  of  the  limits  of  any  state":  See  Lord  v. 
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Steamship  Co.,  102  U.  S.  544;  Pacific  Coast  Steamship  Co.  v. 
Railroad  Commissioners,  18  Fed.  Rep.  10. 

It  follows  from  the  foregoing  authorities  that  plaintiff  has 
no  standing  in  the  courts  of  this  state  unless  his  rights  are 
reserved  to  him  under  the  reservation  of  the  Revised  Statutes, 
previously  quoted.  In  other  words,  has  he  a  cause  of  action 
at  common  law  against  the  defendant,  under  the  facts  of  his 
complaint?  The  gist  of  the  complaint  is,  that  for  the  same 
quantity  and  character  of  freight  plaintiff  was  charged  a  sum 
twelve  and  one  half  per  cent  greater  for  transportation  from 
the  same  point  than  the  other  merchant.  Respondent  insists 
that  at  common  law  the  right  of  action  was  based  upon  the 
rate  charged  being  unreasonable  and  excessive  in  itself,  and 
that  a  mere  discrimination,  as  disclosed  in  this  case,  gave  no 
cause  of  action;  that  no  wrong  was  committed  if  the  charge 
was  reasonable  for  the  service,  and  there  being  no  wrong,  no 
remedy  was  demanded.  Appellant  insists  that  at  common 
law  it  is  the  duty  of  the  carrier  to  "  receive  and  carry  goods 
for  all  persons  alike,  and  that  the  rates  must  not  only  be  rea- 
sonable, but  equal  when  the  conditions  are  substantially  the 
same."  It  will  thus  be  seen  that  the  merits  of  this  appeal 
will  be  concluded  by  a  determination  as  to  what  is  the  com- 
mon law  upon  this  question;  and  that  is  a  matter  of  some  dif- 
ficulty of  solution,  owing  to  the  divergent  views  expressed 
upon  the  subject  by  the  various  courts  of  this  country.  This 
divergence  of  opinion  among  the  courts  has  undoubtedly  been 
caused  to  some  extent  by  the  fact  that  for  more  than  fifty  years 
the  courts  of  England  have  had  no  occasion  to  expound  the 
common  law  upon  the  subject,  common  carriers,  especially 
railway  companies,  having  been  placed  entirely  under  the  con- 
trol of  the  statute  law.  In  this  country,  to  some  extent,  there 
is  a  lack  of  direct  authority  upon  the  question,  owing  to  the 
fact  that  constitutional  and  legislative  provisions  are  common 
in  nearly  all  the  states  of  the  Union,  prohibiting  common  car- 
riers from  practicing  discrimination  in  their  rates  of  toll.  And 
while  these  statutory  and  constitutional  provisions  have  been 
regarded  and  incidentally  declared  to  be  reiterations  of  the 
common  law  by  many  courts  of  this  country,  sound  authority 
upon  which  to  base  such  declarations  is  wanting  in  the  books. 
The  fundamental  and  statute  law  of  the  various  states  upon 
the  subject  appears  to  have  been  founded  upon  the  principles 
embodied  in  the  early  acts  of  Parliament  pertaining  to  the 
conduct  and  control  of  railways  as  common  carriers,  rather 
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than  upon  the  common  law  of  England.  Indeed,  we  have 
been  able  to  obtain  but  few  direct  adjudications  from  English 
courts  upon  the  question,  owing  to  the  fact  that  it  would  seem 
the  business  of  inland  common  carriers  in  that  country  was 
not  a  matter  of  great  concern  until  railroads  were  operated; 
and  immediately  subsequent  to  that  great  epoch  in  the  world's 
progress,  statutory  enactments  followed,  entirely  taking  away 
from  the  courts  the  necessity  of  any  further  application  of  the 
common-law  rights  and  remedies.  If  the  common  law  were 
as  appellant  here  contends  it  to  be;  there  would  have  been  no 
necessity  for  Parliament  to  have  enacted  these  stringent  "equal- 
ity clauses,"  as  they  are  termed.  It  appears  that  this  princi- 
ple of  equality  of  charges  arose  from  the  necessity  of  the  times, 
—  a  necessity  created  by  the  operation  of  railroads,  which  swal- 
lowed up  and  destroyed  all  other  common  carrier  systems  of 
England,  and  thereby  created  a  monopoly  of  the  business,  and 
A  power  for  wrong  that  at  once  demanded  the  restrictions  of 
legislative  enactments.  This  conclusion  is  fully  borne  out  by 
the  language  of  Mr.  Justice  Blackburn  in  Great  Western  Wy 
Co.  V.  Sutton^  4  Eng.  &  Ir.  App.  238,  wherein  he  said:  "  I  think 
it  appears  from  the  preamble  of  the  ninetieth  section  of  the  Rail- 
ways Clauses  Consolidation  Act,  1845,  that  the  legislature  was 
of  opinion  that  the  changed  state  of  things  arising  from  the 
i;eneral  use  of  railways  made  it  expedient  to  impose  an  obli- 
gation on  railway  companies  acting  as  carriers  beyond  what 
is  imposed  on  a  carrier  at  common  law.  And  if  this  be 
borne  in  mind,  I  think  the  construction  of  the  proviso  for 
equality  is  clear,  and  is,  that  the  defendant  may,  subject  to 
the  limitations  in  their  special  acts,  charge  what  they  think 
fit,  but  not  more  to  one  person  than  they,  during  the  same 
4ime,  charge  to  others  under  the  same  circumstances.  And 
I  think  it  follows  from  this  that  if  the  defendants  do  charge 
more  to  one  person  than  they,  during  the  same  time,  charge 
to  others,  the  charge  is,  by  virtue  of  the  statute,  extortion- 
ate. And  I  think  the  rights  and  remedies  of  a  person  made 
to  pay  a  charge  beyond  the  limit  of  equality  imposed  by 
the  statute  on  railway  companies  acting  as  carriers  on  their 
line  must  be  precisely  the  same  as  those  of  a  person  made  to 
pay  a  charge  beyond  the  limit  imposed  by  the  common  law 
on  ordinary  carriers,  as  being  more  than  was  reasonable. 
The  mode  of  establishing  that  the  demand  is  extortionate 
differs  in  the  two  cases.  Where  it  is  sought  to  prove  that  the 
charge  is  unreasonable,  and  therefore  extortionate,  the  fact 
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that  another  was  charged  less  is  only  material  as  evidence  for 
the  jury,  tending  to  prove  that  the  reasonable  charge  was  the 
smaller  one.  When  it  is  sought  to  show  that  the  charge  is 
extortionate,  as  being  contrary  to  the  statutable  obligation  to 
charge  equally,  it  is  immaterial  whether  the  charge  is  reason- 
able or  not;  it  is  enough  to  show  that  the  company  carried  for 
some  other  person  or  class  of  persons  at  a  lower  charge  during 
the  period  throughout  which  the  party  complaining  was  charged 
more  under  the  like  circumstances." 

It  is  not  the  purpose  of  the  court  to  review  the  authorities 
of  this  country  upon  the  question  under  discussion.  For  the 
reasons  previously  suggested,  the  matter  was  only  indirectly 
involved  in  the  great  majority  of  them,  and  as  authority  upon 
the  subject,  they  are  weakened  to  that  extent. 

The  case  of  Scofield  v.  K'y  Co,  43  Ohio  St.  571,  54  Am.  Rep. 
846,  is  the  leading  case  in  the  United  States  supporting  appel- 
lant's contention,  and  it  is  upon  this  case  that  he  says  "he 
has  pinned  his  faith  and  hung  his  hope."  The  case  of  John- 
son V.  Pensacola  and  Perdido  R.  R.  Co.,  16  Fla.  623,  26  Am. 
Rep.  731,  is  the  leading  case  in  this  country  holding  to  the 
contrary  view,  and  the  opinion  of  the  learned  judge  in  the 
Scofield  case  does  not  appear  to  overrule  the  doctrine  there 
declared,  but  would  seem  to  look  to  the  statute  law  of  Ohio 
for  support,  rather  than  to  the  common  law.  It  says,  in 
speaking  of  the  Florida  case:  "  Reliance  is  placed  on  the  doc- 
trine that  discrimination  is  not  necessarily  unlawful,  and  that 
all  the  freighter  is  entitled  to  is  a  reasonable  rate,  not  neces- 
sarily equal  to  all;  and  in  the  absence  of  any  statute  to  the 
contrary,  we  are  not  inclined  to  question  the  correctness  of 
these  decisions." 

The  facts  in  the  Florida  case  appear  to  be  practically  iden- 
tical with  the  facts  of  this  case.  Florida  had  no  statutory 
law  upon  the  subject  of  the  regulation  of  common  carriers, 
and  hence,  as  here,  the  merits  of  the  case  rested  upon  the  de- 
termination as  to  what  was  the  common  law  upon  the  subject. 
In  this  case,  the  ancient  as  well  as  the  modern  authorities  are 
ably  reviewed,  and  the  court  says:  "  Our  conclusions  are,  that 
as  against  a  common  or  public  carrier,  every  person  has  the 
same  right;  that  in  all  cases  where  his  common  duty  con- 
trols, he  cannot  refuse  A  and  accommodate  B;  that  all  —  the 
entire  public  —  have  the  right  to  the  same  carriage  for  a  rea- 
sonable price,  and  at  a  reasonable  charge  for  the  services  per- 
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formed;  that  the  commonness  of  the  duty  to  carry  for  all  does 
not  involve  a  commonness  or  equality  of  compensation  or 
charge;  that  all  the  shipper  can  ask  of  a  common  carrier  is, 
that  for  the  service  performed  he  shall  charge  no  more  than 
a  reasonable  Bum  to  him;  that  whether  the  carrier  charges 
another  more  or  less  than  the  price  charged  a  particular  indi- 
vidual may  be  a  matter  of  evidence  in  determining  whether 
a  charge  is  too  much  or  too  little  for  the  service  performed; 
and  that  the  difference  between  the  charges  cannot  be  the 
measure  of  damages  in  any  case,  unless  it  is  established  by 
proof  that  the  smaller  charge  is  the  true,  reasonable  charge, 
in  view  of  the  transportation  furnished,  and  that  the  higher 
charge  is  excessive  to  that  degree."  The  court  also  says:  "  In 
the  last  edition  of  Story  on  Bailments,  we  find  the  rule  of  the 
common  law  thus  stated:  *At  common  law,  a  common  car- 
rier of  goods  is  not  under  any  obligation  to  treat  all  customers 
equally.  He  is  bound  to  accept  and  carry  for  all  upon  being 
paid  a  reasonable  compensation.  But  the  fact  that  he  charges 
less  for  one  than  for  another  is  only  evidence  to  show  that  a 
particular  charge  is  unreasonable;  nothing  more.  There  is 
nothing  in  the  common  law  to  hinder  a  carrier  from  carrying 
for  favored  individuals  at  an  unreasonably  low  rate,  or  evea 
gratis.* " 

By  reason  of  the  variance  which  exists  in  the  views  of  the 
courts  of  this  country  as  to  what  is  the  common  law  upon 
this  subject,  it  would  seem  that  the  adjudications  of  the  com- 
mon-law courts  of  England  upon  such  a  matter  should  have 
pre-eminent  and  controlling  weight  with  the  courts  of  the  va- 
rious states. 

In  the  case  of  Great  Western  R.  R.  Co.  v.  Sutton,  4  Eng.  & 
It.  a  pp.  238,  to  which  reference  has  already  been  made,  Mr. 
Justice  Blackburn,  in  a  very  luminous  opinion,  addressed,  in 
part,  directly  to  this  question,  said:  '*  At  common  law,  a  per- 
son holding  himself  out  as  a  coratnon  carrier  of  goods  was  not 
under  any  obligation  to  treat  all  customers  equally.  The  ob- 
ligation which  the  common  law  imposed  upon  him  was  to 
accept  and  carry  all  goods  delivered  to  him  for  carriage  ac- 
cording to  his  profession  (unless  he  had  some  reasonable 
excuse  for  not  doing  so),  on  being  paid  a  reasonable  compen- 
sation for  so  doing;  and  if  the  carrier  refused  to  accept  such 
goods,  an  action  lay  against  him  for  so  refusing;  and  if  the 
customer,  in  order  to  induce  the  carrier  to  perform  the  duty. 
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paid,  tinder  protest,  a  larger  sum  than  was  reasonable,  he 
might  recover  back  the  surplus  beyond  what  the  carrier  was 
entitled  to  receive,  in  an  action  for  money  had  and  received, 
as  being  money  extorted  from  him.  But  the  fact  that  the 
carrier  charged  others  less,  though  it  was  evidence  to  show 
that  the  charge  was  unreasonable,  was  no  more  than  evidence 
tending  that  way.  There  was  nothing  in  the  common  law  to 
hinder  a  carrier  from  carrying  for  favored  individuals  at  an 
unreasonably  low  rate,  or  even  gratis.  All  that  the  law  re- 
quired was,  that  he  should  not  charge  any  more  than  wag 
reasonable." 

The  learned  justice,  in  his  opinion,  clearly  indicates  that 
the  prime  object  of  the  railway  equality  clauses  enacted  by 
Parliament  was  to  cover  the  exact  case  of  injury  by  discrimi- 
nation in  freights,  such  as  is  claimed  by  plaintiff  in  this 
record. 

During  the  progress  of  the  argument  in  Baxendale  v.  E.  C. 
Ry  Co.,  4  Com.  B.  78,  Justice  Byles  said:  "I  know  no  com- 
mon-law reason  why  a  carrier  may  not  charge  less  than  what 
is  reasonable  to  one  person,  or  even  carry  him  free  of  all 
charge." 

For  the  foregoing  reasons,  thp  court  concludes  that  the  com- 
plaint is  deficient  in  not  stating  that  the  charge  to  plaintiff 
was  unreasonable,  and  that  the  allegation  of  discrimination 
or  inequality  is  not  the  equivalent  of  an  allegation  of  an 
excessive  charge. 

Let  the  judgment  be  affirmed. 

A  Civn.  MARimiB  Casi  Arises  on  thb  Ska,  or  from  aome  act  or  contract 
pertaining  to  its  commerce  or  navigation:  Case  t.  WooUey,  6  Dana,  17;  32  Am. 
Dee.  54.  When  a  claim  ia  maritime,  it  comes  within  the  admiralty  jurisdio* 
tion  ezclasively,  excepting  only  the  right  of  suitors  to  pursue  common-law 
remedies,  or  what  is  equivalent  thereto  in  other  courts:  Steamer  Petrel  v.  Du* 
tnont,  28  Ohio  St  602;  22  Am.  Rep.  397;  Walters  v.  Steamboat  Mollie  Dosiert 
24  Iowa,  192;  95  Am.  Dec.  722.  As  to  the  exclusive  character  of  admiralty 
jurisdiction  wherever  it  attaches,  compare  OindeU  v.  Corrigati,  129  IlL  582; 
16  Am.  St.  Rep.  292.  As  to  the  concurrent  common-law  remedy,  see  State 
T.  WaUa,  7  La.  Ann.  440;  26  Am.  Dec.  507;  Case  v.  Woolley,  6  Dana,  17;  32 
Am.  Dec  54;  Thompson  v.  The  J.  V.  Morton,  2  Ohio  St.  26;  59  Am.  Dec.  658. 

Admiralty  asd  Marftiuk  Jurisdiction  extends  to  all  places  where  the 
tide  ebbs  and  flows:  Tlioms  v.  Southard,  2  Dana,  475;  26  Am.  Dec.  467.  See 
•be  the  extended  note  on  this  subject  which  follows  the  case  of  Miller  r. 
Mewdenhall,  19  Am.  St  Rep.  226-233. 

Ih  th«  Abskncs  o»  Chartsr  or  Statutobt  provisions  to  the  contrary,  a 
•ommon  carrier  must  carry  for  all  who  apply,  but  he  may  discriminate  as  to 
ntes,  so  long  as  no  unreasonable  charge  is  made:  Avin^  v.  5.  C.  E'y  Co.,  29 
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8.  0.  265;  13  Am.  St.  Rep.  716.  See  also  Root  v.  Long  Island  R.  R.  Co.,Vi 
N.  Y.  300;  1 1  Am.  St.  Rep.  643,  and  the  extended  note  appended.  NotM 
on  the  same  subject  will  be  found  in  Commonvoealth  t.  Power,  41  Am.  Deo. 
484-486;  Ex  parte  Benson,  44  Am.  Rep.  568,  669;  S&ifidd  T.  Bailway  Go.,  M 
Am.  Rep.  862-866. 


Hudepohl  v,  LiBBRir  Hill  "Watbe  and  Mining 

Company. 

[94  California,  683.] 

ExROUTiONS  —  Irrcgulakitt  in  Sale  —  Protiotion  to  Inkoornt  Pcr- 
0HA3SB.  —  An  innocent  vendee  of  the  original  purchaser  at  an  execution 
•ade  of  his  redemptioner  will  be  protected  against  irregularities  in  the  aal* 
of  which  he  had  no  notice,  whether  he  is  proceeded  against  by  action  or 
by  motion  to  set  the  sale  aside. 

ExRCUTioMs  —  Salks  RiT  Masss  —  SzTTiNa  AsiDB.  —  A  sale  of  property  en 
maate  under  execution  will  not  be  set  aside,  unless  it  is  shown  that  a 
larger  sum  would  hare  been  realized  from  the  sale  if  the  property  had 
been  sold  in  parcels,  or  that  a  sale  of  less  than  the  whole  tract  wonld 
have  brought  sufficient  to  satisfy  the  execution. 

ExEcoTiONs  —  Salks  kk  Massr  —  Whkit  will  br  VAOATRDk  —  Sales  of  prop- 
erty en  masse  under  execution  are  merely  voidable  and  not  void,  and  one 
who  seeks  to  set  such  sale  aside  must  show  that  none  of  the  conditions 
which  would  authorize  the  sale  of  all  the  parcels  together  existed  at  th» 
time  of  the  sale  en  masse. 

ExBOUTioNS — Salbs  rn  Massr  — Farol  Waivrb.  —  A  Judgment  debtor 
may,  by  parol,  waive  an  execution  sale  of  land  in  parcels,  and  authorise 
its  sale  en  masse,  and  in  the  absence  of  a  showing  that  a  sale  en  masse 
was  not  expressly  authorized  by  the  judgment  debtor,  or  that  the  prop* 
erty  was  not  tirat  offered  in  parcels  and  no  bids  received,  the  sale  will 
not  be  set  aside. 

Oaylord  and  Searls,  C.  A.  and  P,  F,  TuttU,  and  SuUivan  and 
Sullivan  for  the  appellant. 

Cro$$  and  Hall,  for  the  respondents. 

Patebson,  J.  This  is  an  action  to  set  aside  an  execution 
Bale,  on  the  ground  that  the  property,  consisting  of  several 
disconnected  parcels  of  land,  was  sold  en  masse. 

The  court  below  sustained  a  demurrer  to  the  complaint,  and 
we  think  its  action  was  right. 

The  plaintiff's  right  to  maintain  the  action  rests  upon  his 
elaim  to  be  a  redemptioner  by  virtue  of  a  judgment  rendered 
in  his  favor  against  the  defendant  corporation  in  the  superior 
court  of  San  Francisco,  of  which  a  transcript  of  the  docket 
was  filed  in  the  county  recorder's  office  in  Nevada  County,  on 
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March  28, 1887.  The  property  had,  however,  been  sold  by  the 
•heriflf  of  Nevada  County,  October  9,  1886,  upon  a  judgment 
against  the  same  defendant  in  favor  of  one  Todd,  and  the 
defendant  Marshall,  who  also  held  a  judgment  lien  against 
the  same  property,  had  redeemed  the  property  from  the  sale 
the  13th  of  October,  1886. 

1.  The  complaint  shows  that  Marshall,  the  redemptioner 
who  redeemed  the  property  from  the  purchaser,  sold  and  con- 
veyed all  his  rights,  including  the  right  to  a  deed  from  the 
sheriff  to  defendant  Anna  E.  Smith,  before  plaintiff's  judg- 
ment became  a  lien  on  the  property,  and  it  is  not  alleged  that 
Bhe  (Smith)  had  notice  of  any  irregularity  in  the  sale.  "  In- 
nocent vendees  of  the  original  purchaser  will  always  be  pro- 
tected, whether  proceeded  against  by  bill  or  motion":  Freeman 
on  Executions,  2d  ed.,  sec.  296;  Mixer  v.  Sibley,  53  111.  61;  NeU 
ton  v.  Bronnenburg,  81  Ind.  199.  The  doctrine  of  the  Indiana 
case  cited  by  appellant,  Piel  v.  Brayer,  has  been  expressly  re- 
pudiated in  that  state:  Jonet  v.  Kokomo  Bldg.  Asin,  77  Ind. 
344. 

2.  It  is  not  alleged  that  the  proceeds  of  the  sale  were  less 
than  they  would  have  been  if  the  land  had  been  sold  in  sepa- 
rate parcels.  Unless  it  is  made  apparent  to  the  court  that  a 
larger  sum  would  have  been  realized  from  the  sale  if  the  prop- 
erty had  been  sold  in  parcels,  or  that  the  sale  of  less  than 
the  whole  tract  would  have  brought  sufficient  to  satisfy  the 
>«rrit,  the  sale  will  not  be  set  aside.  The  question  is,  not  what 
-would  the  property  bring  if  sold  now  or  in  the  future,  but 
whether  the  proceeds  would  have  been  materially  increased, 
or  the  execution  satisfied,  by  a  sale  of  less  than  the  whole,  if 
the  land  had  been  offered  and  sold  in  parcels. 

3.  It  is  not  sufficient  to  allege  merely  that  several  separate 
tracts  were  sold  in  the  lump  by  the  sheriff:  Riddell  v.  Harrell^ 
71  Cal.  262.  Such  sales  are  voidable,  not  void;  and  one  who 
seeks  to  have  a  sale  en  masse  set  aside  should  show  that  none 
of  the  conditions  which  would  authorize  the  sale  of  all  the  par- 
■cels  together  existed  at  the  time  of  the  sale.  There  was  no 
lien  on  the  property  except  that  of  the  judgment  creditor  at 
the  time  of  the  sale.  The  sale  may  have  been  made  in  solido 
by  express  direction  of  the  judgment  debtor;  or  it  may  have 
t)een  offered  in  parcels  and  no  bids  received.  The  judgment 
<iebtor  may  by  parol  waive  a  sale  of  the  land  in  parcels,  and 
give  authority  to  sell  in  mass:  Smith  ?.  Randall^  6  CaL  52; 
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65  Am.  Dec.  475;  San  Francisco  v.  Pixleyf  21  Cal.  59;  Smith 

V.  Meldren,  107  Pa.  St.  348. 
The  judgment  is  affirmed. 

Execution  Sales  —  Innocewt  Pctrohasbr  from  Oeioiwal  P0RORA8IR.  — 
An  innocent  purchaser  from  a  fraudulent  vendee  at  an  execution  sale,  ooUa* 
sively  made  on  a  judgment  which  has  been  paid,  there  being  no  irregularity 
apparent  in  the  judgment  or  sale,  gets  a  good  title:  Feilerman  v.  Murphy,  4 
Watts,  4*21;  28  Am.  Dec.  729,  and  note.  Mere  irregularities  in  a  judicial 
sale  will  not  necessarily  render  the  sale  void  as  against  an  innocent  pur* 
chaser:  Wright  v.  Dick,  116  Ind.  533.  A  title  acquired  by  an  innocent  par* 
chaser  in  good  faith  from  a  purchaser  at  a  judicial  sale  is  not  affected  by  a 
reversal  of  the  judgment  on  a  writ  of  error  sued  out  after  the  sale:  Macklin 
V.  AlUnberg,  100  Mo.  338;  compare  Orofv.  Jones,  6  Wend.  622;  22  Am.  Dec 
645. 

Executions  —  Sales  rn  Masse.  — The  statutory  requirements,  that  lands 
shall  be  sold  under  execution  in  tracts  containing  not  more  than  forty  acres, 
are  merely  directory,  and  sales  en  masse  are  not  ipso  facto  void:  Rector  v. 
HarU,  8  Mo.  448;  41  Am.  Dec.  650,  and  note;  Bunker  v.  Rand,  19  Wis.  253; 
88  Am.  Dec.  684;  Reynolds  v.  Tenant,  51  Ark.  84;  and  where  the  execution 
debtor  is  present  or  otherwise  acquiesces  in  such  a  sale,  he  waives  a  compli« 
anoe  with  the  statute:  WiUonv.  TwUty,  3  Hawks,  44;  14  Am.  Deo.  569;  Smith 
v.  Randall,  6  Cal.  47;  65  Am.  Dec.  475;  Cornelius  v.  Bur/ord,  28  Tex.  203; 
91  Am.  Dec.  309;  Reynolds  v.  Tenant,  51  Ark.  84.  A  sale  under  executioa 
of  several  parcels  of  land  en  masse  is  valid,  where  each  parcel  has  first  beea 
offered  separately  and  no  bid  received  therefor:  Lamb  v.  McConkey,  76  Iowa, 
47.  But  a  sale  en  mcuse,  when  the  property  sold  was  susceptible  of  division, 
and  a  smaller  portion  would,  if  offered,  have  satistied  the  debt,  is  irregular, 
and  the  sale  will  be  set  aside:  Smith  v.  Huntoon,  134  IlL  24;  23  Am.  St.  Rep. 
646;  Groff  v.  Jones,  6  Wend.  622;  22  Am.  Dec  645;  Reed  v.  Carter,  3  BlackL 
376;  26  Am.  Dec  422,  and  note;  NesbiU  v.  Dallam,  7  Oill  &  J.  494;  28  Am. 
Dec.  236.  In  Meriwether  r.  Craig,  118  Ind.  301,  it  was  decided  that  where  a 
sheriff  sells  land  as  an  entirety,  without  offering  it  in  parcels,  in  violation  of 
a  decree  adjudging  the  land  susceptible  of  division,  aud  ordering  a  certain 
part  thereof  to  be  first  sold,  the  sale  may  be  set  aside. 
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^Bif  DOB  AND  Vk5D»  —  EsTOPPKL  AGAINST  Orantor.  —  A  deed  of  ft  grantor 
purporting  to  convey  the  absolute  title  to  land  estops  him  from  denying 
that  before  and  at  the  date  of  the  deed  he  bad  such  absolute  title,  and  by 
the  deed  conveyed  it  to  the  grantee 

Vbmdoh  and  Vendei  —  Aitkh- acquired  TrrLX  — Tax  Deed.  — A  tax  title 
acquired  by  a  grantor  subsequently  to  his  making  a  deed  purporting  to 
convey  the  absolute  title  inures  to  the  benefit  of  his  grantee. 

Tax  Deeds  — Omission  or  RscrrALS.  —  A  tax  deed  which  fails  to  contain  a 
recital  of  the  matters  recited  in  ths  certifioats  of  sale  upon  which  it  is 
bassd  is  void. 
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Tax  Dkbd  Recttino  Illeoal  AssESSMEirr.  —  A  certificate  of  tax  sale  re- 
citing that  the  property  sold  waa  assessed  to  a  party  named,  "  and  to  all 
owners  and  claimants,  known  and  unknown,"  shows  an  illegal  assess- 
ment, and  a  tax  deed  based  thereon  ia  void,  even  if  it  contains  all  tha- 
recitals  in  the  certificate. 

Tax  Deed  as  Prima  Facie  Evipence  —  Illegal  Assessment  —  Omission 
or  Recitals.  — A  tax  deed  only  raises  a  presumption  that  the  property 
was  assessed  as  required  by  law,  and  this  presumption  may  be  rebutted 
by  the  recitals  in  the  certificate  of  sale  showing  an  illegal  assessment,  or 
by  proof  that  the  recitals  in  the  certificate  of  sale  are  not  couiained  in 
the  deed  as  required  by  law. 

Adverse  Possession  —  Essential  Elements  of. —In  order  to  constitute 
title  by  adverse  possession,  the  occupancy  of  the  land  mast  be  sufficiently 
open  and  notorious  to  notify  an  ordinarily  prudent  owner  of  such  posses- 
■ion,  and  of  its  hostile  character,  unless  he  is  otherwise  actually  notified 
of  these  facts;  and  to  be  available  against  persons  dealing  with  the  owner 
of  the  land,  the  occupancy  of  the  land  must  be  of  such  character,  at  least, 
as  should  pot  them  upon  inquiry  as  to  the  title  of  occupant. 

Adverse  Possession.  — Tub  Bdrdbn  of  Proving  all  the  essential  elements 
of  an  adverse  possession,  including  its  hostile  character,  is  upon  the  party 
relying  upon  it. 

Adverse  Possession  —  Facts  Insuiticiknt  to  Constitute. — Where  one 
slainu  title  by  adverse  possession  to  aninclosed  and  uncultivated  land, 
npoD  which  no  one  resided,  and  upon  which  the  cattle  of  neighboring^ 
ranchers  roamed  and  grazed  without  restraint,  the  fact  that  the  claim- 
ant^  through  his  lessee,  erected  a  rude  shed  upon  the  land  capable  of 
affording  shelter  to  a  few  animals,  but  not  nsed  for  any  purpose,  is  not 
■officient  to  constitute  an  adverse  possession,  in  the  absence  of  express- 
notice  to  the  real  owner  that  such  occupancy  was  hostile  and  adverse. 

W.  H.  Payson  and  Hepburn  WilkinSf  for  the  appellant. 

George  W.  Towle,  Jr.y  and  McKoon  and  Towle^  for  the  re- 
spondent. 

Vanclief,  C.  Action  to  quiet  plaintiff's  alleged  title  to  a 
tract  of  swamp  and  overflowed  land,  containing  ninety-one 
acres,  situate  in  Marin  County.  The  action  was  brought 
against  Leander  Quint  in  his  lifetime,  for  whom  the  adminis- 
tratrix of  his  estate  was  substituted  before  trial.  Judgment 
passed  for  plaintiff,  and  defendant  appeals  therefrom,  and  also 
from  an  order  denying  her  motion  for  new  trial. 

The  defendant  claimed  title  by  a  grant,  bargain,  and  sale 
deed  from  plaintiff,  reciting  a  paid  consideration  of  $150,  and 
executed  January  18,  1879. 

The  plaintiff  claims  title  by  a  tax  deed  executed  to  him  by 
the  tax  collector  of  Marin  County  on  March  1,  1880,  and  also 
by  prescription,  alleging  adverse  possession  under  the  tax 
deed  during  five  years  before  the  commencement  of  the  action. 

The  recitals  in  the  tax  deed  show  that  the  taxes  for  whicb 
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the  land  was  sold  to  plaintiff  were  state  and  county  taxes  as- 
sessed  to  John  De  Frieze  for  the  fiscal  year  ending  June  30, 
1879,  amounting  to  $1.55,  and  that  the  property  was  sold  to 
plaintiff  for  this  sura,  plus  costs  and  charges,  altogether 
amounting  to  $2.73. 

The  title  was  not  traced  to  any  higher  source  than  the  plain- 
tiff, though  the  description  of  the  land  in  the  deed  of  January 
18,  1879,  from  plaintiff  to  defendant,  closes  as  follows:  "For 
more  particular  description,  see  patent  recorded  in  liber  A, 
page  377,  of  records  of  Marin  County." 

The  patent  referred  to  was  not  put  in  evidence,  but  in  re- 
buttal plaintiff's  counsel  read  in  evidence  the  description  of 
the  land  from  the  record  of  that  patent,  which  appeared  to  be 
the  same  as  that  contained  in  the  deed  of  plaintiff  to  the  de- 
fendant, but  did  not  read  enough  to  show  who  was  the  pat- 
entee. There  is  nothing  in  the  record  tending  to  prove  that 
John  De  Frieze  was  the  patentee,  or  that  he  ever  owned  the 
land  in  question,  except  that  the  tax  for  which  the  land  was 
sold  was  assessed  to  him.  Finally,  it  does  not  appear  how  or 
from  whom  plaintiff  originally  acquired  title  to  the  land  before 
the  date  of  his  deed  to  defendant,  yet  he  is  estopped  by  his 
deed  to  defendant,  purporting  to  grant  the  absolute  title,  from 
denying  that  before  and  at  the  date  of  that  deed  he  had  such 
absolute  title,  and  by  that  deed  conveyed  it  to  the  defendant: 
Belcher  etc.  M.  Co.  v.  Deferrari,  62  Cal.  160;  Dodge  v.  Walleyy 
22  Cal.  228;  83  Am.  Dec.  61;  Haffley  v.  Maier,  13  Cal.  13; 
Clark  V.  Baker,  14  Cal.  613;  76  Am.  Dec.  449;  and  it  is  also 
clear,  that  if  any  title  passed  by  the  tax  deed,  such  title 
would  have  inured  to  the  benefit  of  the  defendant  alone.  But 
it  appears  that  the  tax  deed  was  utterly  void.  The  certificate 
of  the  tax  sale,  introduced  by  plaintiff  as  a  part  of  his  evi- 
dence in  chief,  states  that  the  property  was  assessed  to  "John 
De  Frieze,  and  to  all  owners  and  claimants^  known  and  un- 
known." These  words  in  Italics  do  not  appear  in  the  tax 
deed,  as  required  by  section  3786  of  the  Political  Code,  al- 
though it  appears  that  they  were  recited  in  the  deed  as  drawn, 
but  were  stricken  out  before  the  deed  was  executed,  thus  show- 
ing that  section  8786  of  the  Political  Code  was  deliberately 
disregarded.  Counsel  for  respondent  contend  that  the  deed 
alone  can  be  received  as  evidence  of  the  assessment,  and  that 
the  certificate  of  sale  put  in  evidence  by  plaintiff  as  a  founda- 
tion for  the  deed  must  be  disregarded.  In  this  I  think  coun- 
sel are  mistaken.     The  deed  is  only  "primary"  {prima  facie) 
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evidence  "  that  the  property  was  assessed  as  required  by  law"; 
and  this  rests  on  the  disputable  presumption  that  the  matters 
recited  in  the  certificate  are  recited  in  the  deed,  as  required 
by  section  3786  of  the  Political  Code.  Here  the  plaintiff 
proved  by  the  certificate  that  the  property  was  not  assessed, 
as  required  by  law,  before  the  deed  was  offered  in  evidence. 
Section  3776  of  the  Political  Code  requires  the  certificate  to 
state  "  (when  known)  the  name  of  the  person  assessed,"  while 
the  deed  is  required  to  recite  only  the  matters  recited  in  the 
certificate.  By  first  introducing  the  certificate,  the  plaintiff 
proved  not  only  that  the  property  was  not  lawfully  assessed 
{Daly  v.  Ah  Ooon,  64  Cal.  512),  but  also  that  the  deed  did  not 
contain  the  recitals  required  by  law. 

Plaintiff's  main  reliance,  however,  is  upon  title  by  prescrip- 
tion, arising  from  his  alleged  adverse  possession. 

The  evidence  relied  upon  to  prove  adverse  possession  tended 
to  prove  only  the  following  facts:  Three  years  and  five  months 
after  the  execution  of  the  tax  deed,  to  wit,  on  August  13, 1883, 
the  plaintiff  executed  to  Bernard  T.  Miller  a  lease  of  the  land 
in  question  for  the  term  of  five  years,  at  a  rental  of  twenty- 
five  dollars  per  year,  the  lessee  covenanting  to  construct  upon 
the  premises,  within  twenty  days  from  the  date  of  the  lease, 
"a  building  suitable  to  afford  protection  in  winter  to  at  least 
three  valuable  domestic  animals."  At  the  time  of  the  execu- 
tion of  this  lease,  the  land  had  no  improvements  upon  it,  and 
never  had  been  inclosed,  cultivated,  nor  occupied  by  any  per- 
son. The  greater  portion  of  it  was  low,  boggy  land,  but  during 
portions  of  the  year  it  afforded  feed  for  cattle,  which  had  been 
accustomed  to  graze  upon  it.  James  Miller,  the  father  of  the 
lessee,  had  a  ranch  adjoining  the  leased  premises,  on  the  west 
side  thereof,  but  which  was  not  fenced  on  that  side.  "  Cattle 
could  roam  at  will  over  this  land  [land  in  question]  from  any 
contiguous  land."  James  Miller  kept  a  dairy  and  a  number 
of  cows  on  his  ranch.  About  the  time  that  Bernard  T.  Miller 
took  the  lease  from  plaintiff,  he  also  leased  from  his  father, 
James  Miller,  the  latter's  dairy  and  cows,  and  thereafter  al- 
lowed these  cows,  with  others  of  his  own,  to  graze  upon  the 
leased  land,  but  without  a  herder,  except  to  drive  the  cows 
from  the  land  for  the  purpose  of  milking,  and  to  return  them 
after  milking.  The  cows  were  not  confined  to  the  leased  land^ 
but  could  graze  upon  other  adjoining  land;  and  there  was 
nothing  to  prevent  the  cattle  of  other  persons  from  grazing 
upon  the  leased  land.     Being  asked  if  other  cattle  than  his 
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own  were  pastured  upon  it  during  the  term  of  the  lease,  Ber- 
nard Miller  answered:  "They  might  have  been;  I  cannot  say 
positively.  Cattle  get  back  and  forth  on  the  ranches  once  in 
a  while.  I  could  not  say  positively  whether  there  were  or  not. 
....  I  never  remembered  seeing  any  cattle  on  there  except- 
ing my  own  and  those  I  had  rented  from  my  father."  About 
a  month  after  the  date  of  the  lease,  B.  F.  Miller  constructed  a 
ehed  on  the  land,  sufficient  to  shelter  three  cows,  by  setting  a 
post  in  the  ground  at  each  of  the  four  corners  and  covering  it 
with  boards,  and  also  boarding  up  three  sides  of  it,  but  leav- 
ing one  side  open.  This  was  the  only  improvement  placed 
upon  the  land  by  him  or  plaintiff,  and  it  does  not  appear 
whether  the  shed  was  ever  used  by  him  or  not.  During  the 
first  four  years  of  the  lease  he  resided  about  a  half  a  mile  from 
the  land,  but  within  sight  of  it,  and  during  the  remainder  of 
the  term  he  resided  farther  from  the  land.  It  does  not  appear 
that  he  personally  attended  to  the  dairy,  but  does  appear  that 
he  was  absent  from  it  a  considerable  portion  of  the  time.  In 
the  way  above  described,  he  used  the  land  in  question  during 
a  term  of  five  years  before  the  commencement  of  this  action, 
but  in  no  other  way.  It  does  not  appear  that  his  lease  was 
recorded,  nor  that  defendant  had  actual  notice  of  it,  or  notice 
that  he  used  or  claimed  the  land  for  any  purpose  during  the 
first  four  and  a  half  years  of  the  alleged  adverse  possession. 
About  five  months  before  the  alleged  five  years  of  adverse  pos- 
session expired,  the  defendant  erected  a  house  upon  the  land, 
twenty  feet  long  by  twelve  feet  wide,  in  which  his  employee 
resided  several  weeks  immediately  after  it  was  built,  and  it 
was  while  this  house  was  being  built  that  Miller  first  notified 
defendant  that  he  (Miller)  had  a  lease  of  the  land,  and  claimed 
the  possession  of  it.  Defendant  also  built  a  fence  on  a  por- 
tion of  the  line  between  the  land  in  question  and  the  land  of 
James  Miller,  immediately  after  building  the  house.  After 
the  expiration  of  Miller's  lease,  and  while  defendant  and  his 
employee  were  absent  from  the  house,  the  plaintiff  took  pos- 
session of  it,  and  forcibly  prevented  them  from  re-entering. 
The  tax  deed  to  plaintiff  was  recorded  March  1,  1880,  and  the 
plaintiff  paid  the  taxes  on  the  land  for  the  years  1881,  1883, 
1884,  1885,  1886,  1887,  and  1888,  said  taxes  having  been  as- 
sessed to  him  for  those  years;  but  there  is  no  evidence  that 
defendant  had  actual  notice  of  the  deed,  or  that  plaintiff  paid 
the  taxes  or  claimed  the  land  until  after  defendant  built  the 
house  on  the  land.     At  no  time  after  the  execution  of  the  tax 
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deed  was  plaintiff  In  the  possession  of  any  part  of  the  land^ 
unless  he  was  so  by  his  tenant,  Miller,  until  he  toolc  posses* 
sion  of  the  house  built  by  defendant,  as  above  stated. 

On  the  facts  above  stated,  counsel  for  appellant  contends, 
—  1.  That  the  tax  deed  gave  plaintiff  no  color  of  title,  be- 
cause he  obtained  it  in  bad  faith,  and  for  the  mere  purpose  of 
creating  a  sham  color  of  title;  2.  That  even  conceding  that 
the  tax  deed  gave  color  of  title,  the  plaintiff  never  had  adverse 
possession  of  the  land  during  any  period  of  time;  3.  That  con- 
ceding adverse  possession,  it  was  not  continuous  during  a 
period  of  five  years,  having  been  interrupted  by  defendant  at 
the  time  he  built  the  house  and  fence  on  the  land,  five  months 
before  the  five  years'  adverse  possession  was  complete. 

As  I  think  the  second  of  these  positions  should  be  sustained, 
the  first  and  third  need  not  be  considered. 

It  is  contended  for  respondent,  and  the  court  found,  that 
the  acts  of  plaintiff  and  his  lessee,  Miller,  constituted  adverse 
possession  as  defined  in  section  323  of  the  Code  of  Civil  Pro- 
cedure, which  is  substantially  the  same  as  section  11  of  the 
act  of  1850,  "defining  the  time  for  commencing  civil  actions" 
(Hittell's  Gen.  Laws,  art.  4353),  and  which,  so  far  as  applicable 
here,  is  as  follows:  "  For  the  purpose  of  constituting  an  ad- 
verse possession  by  any  person  claiming  a  title  founded  upon 
a  written  instrument,  ....  land  is  deemed  to  have  been  pos* 
sessed  and  occupied  in  the  following  cases:  ....  3.  Where, 
although  not  inclosed,  it  has  been  used  for  the  supply  of  fuel 
or  of  fencing  timber  for  the  purposes  of  husbandry,  or  for  pas- 
ture, or  for  the  ordinary  use  of  the  occupant." 

It  has  been  uniformly  held  in  this  state,  that,  in  order  to 
set  the  statute  of  limitation  in  motion  against  the  owner  of 
land,  the  occupancy  thereof  must  be  snflBciently  open  and  no- 
torious to  notify  an  ordinarily  prudent  owner  of  its  existence, 
and  of  its  hostile  character,  unless  he  is  otherwise  actually 
notified  of  these  facts;  and  to  be  available  against  persons  deal- 
ing with  the  owner  for  the  land,  the  occupancy  must  be  of  such 
a  character,  at  least,  as  should  put  them  upon  inquiry  as  to 
the  title  of  the  occupant:  Thompson  v.  Pioche,  44  Cal.  508; 
Thompson  v.  Felton,  54  Cal.  547;  Fair  v.  Stevenot,  29  Cal.  488j 
Smith  V.  Yule,  31  Cal.  182;  89  Am.  Dec.  167;  Ungerv.  Mooney, 
63  Cal.  686;  49  Am.  Rep.  100;  Thomas  v.  England,  71  Cal. 
467;  and  the  burden  of  proving  all  the  essential  elements  of 
an  adverse  possession,  including  its  hostile  character,  is  upoi> 
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the  party  relying  upon  it:  ATtierican  Co.  v.  Bradford^  27  Cal. 
361;  Lick  v.  Diaz,  30  Cal.  75;  Garwood  v.  Hastings,  38  Cal.  223. 

The  evidence  furnishes  no  ground  for  a  pretense,  even,  that 
defendant  ever  had  actual  or  express  notice  that  the  plain tiflf 
or  his  lessee  had  or  claimed  any  kind  of  possession  until  about 
the  time  that  defendant  built  his  house  upon  the  land,  which 
was  not  more  than  six  months  before  the  alleged  period  of 
five  years'  adverse  possession  expired. 

Conceding  that  what  is  proven  to  have  been  done  on  the 
land  by  plaintifif  and  his  lessee,  Miller,  constituted  any  kind 
of  possession,  which  may  be  regarded  as  doubtful,  such  pos- 
session was  not  of  such  a  character  as  to  justify  the  inference 
that  defendant  had  notice  of  its  existence  even,  much  less  that 
it  was  hostile  to  his  title,  until  four  years  and  six  months  of 
the  alleged  period  of  adverse  possession  had  elapsed.  The 
land  was  uninclosed  and  uncultivated.  No  person  resided 
upon  it.  It  was  bounded  on  all  sides  by  uninclosed  land,  upon 
which,  as  well  as  upon  it,  the  cattle  of  the  neighboring  ranchers 
roamed  and  grazed  without  restraint.  Defendant  had  no  no- 
tice of  the  lease  to  Miller,  nor  that  Miller  had  leased  his  father's 
dairy  or  cows,  or  controlled  any  cattle  that  grazed  upon  the 
land  except  his  own.  The  grazing  of  his  neighbor's  cattle 
upon  the  land,  so  long  as  defendant  made  no  effort  to  restrain 
them,  by  inclosure  or  otherwise,  did  not  indicate  to  him  that 
his  neighbors  had  or  claimed  adverse  possession  of  his  land. 
The  little  shed  suflScient  to  afford  shelter  to  "three  valuable 
domestic  animals,"  say  ten  feet  square  and  seven  feet  high,  is 
the  only  thing  relied  upon  to  indicate  to  defendant  that  plain- 
tiff or  Miller  was  in  possession  of  the  land;  and  no  doubt  it 
was  intended  to  be  used  as  evidence  of  such  possession,  and 
for  no  other  purpose.  So  important  was  it  considered  by  the 
plaintiff,  that  the  only  visit  he  made  to  the  land  during  the 
term  of  the  lease  was  for  the  purpose  of  ascertaining  whether 
Miller  had  built  it  according  to  the  covenant  in  the  lease. 
Why  was  this  shed  required  to  be  sufficient  to  shelter  only 
three  valuable  animals  7  Why  is  there  no  evidence  that  it 
was  ever  used  for  any  purpose  7  It  was  obviously  a  mere 
sham,  which  should  be  allowed  no  effect  whatever  as  evidence 
of  possession. 

I  think  the  finding  of  adverse  possession  of  the  land  in  ques- 
tion is  not  justified  by  the  evidence,  and  that  the  judgment 
and  order  should  be  reversed  and  a  new  trial  granted. 
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Belcher,  C,  and  Templb,  C,  concurred. 

The  Court.  For  the  reason  given  in  the  foregoing  opinion, 
the  judgment  and  order  are  reversed  and  a  new  trial  granted. 

Adverse  Foasession.* 

Kotoriety  Essential  to.  —  To  constitutes  an  adverse  possessfon  such  as  will 
bar  the  title  of  the  legal  owner  by  lapse  of  time,  it  must  not  only  be  ao> 
tual,  but  also  visible,  continuous,  notorious,  distinct,  and  hostile,  and  of 
such  a  character  as  to  indicate  namistakably  an  assertion  of  a  claim  of  exclu- 
sive ownership  in  the  occupant.  This  rule  is  so  well  settled  as  to  scarcely 
need  the  citation  of  authority  to  support  it:  Evant  r.  Temfletont  69  Tex.  375; 
6  Am.  St.  Rep.  71;  Denham  v.  Holeman,  26  Ga.  182;  71  Am.  Dec  198;  Worces- 
ter V.  Lord,  56  Me.  265;  96  Am.  Dec  456. 

The  element  of  notorious  hostility  to  the  title  of  the  true  owner  is  an  in* 
dispensable  ingredient  of  adverse  possession.  This  notorious,  hostile  posses* 
sioa  cannot  be  inferred  except  from  proof  of  an  express  or  implied  denial  of 
the  owner's  title,  accompanied  with  such  acts  or  declarations  on  the  part  of 
the  holder  as  are  sufficient  to  put  the  true  owner  on  notice  that  the  land  is 
claimed  and  held  in  hostility  to  his  rights:  Ringo  v.  Woodruff,  43  Ark.  469; 
Haffendorfer  y.  Oault,  84  Ky.  124;  McDonald  y.  Fox,  20  Nev.  364;  Hicklin 
T.  MeClear,  18  Or.  126;  Evans  v.  Templeton,  69  Tex.  375;  6  Am.  St.  Rep.  71; 
Chieago  etc.  Ky  Co.  v.  Qalt,  133  IlL  657;  Mauldin  v.  Cotr,  67  Cal.  887;  Thomp- 
son V.  Pioclie,  44  Cal.  508;  S/iaw  v.  Schoonover,  130  111.  448;  Denliam  v.  Hole- 
man,  26  6a.  182;  71  Am.  Dec  198;  Unger  r.  Mooney,  63  CaL  586;  49  Am. 
Rep.  100;  Sparrow  v.  Hovey,  44  Mich.  63;  Russell  v.  Davis,  38  Conn.  562; 
Orant  v.  Fowler,  39  N.  H.  101;  Telverton  v,  Steele,  40  Mich.  638;  Satlerwhite 
T.  Rosser,  61  Tex.  166;  Bracken  v.  Jones,  63  Tex.  184;  Creekmur  v.  Creekmur, 
75  Va.  430.  "Notoriety  of  the  adverse  claim  under  which  possession  is  held 
is  a  necessary  constituent  of  title  by  adverse  possession,  and  therefore  the 
occupation  or  possession  must  be  of  that  nature  that  the  real  owner  is  pre* 
sumed  to  have  known  that  there  was  a  possession  adverse  to  his  title,  under 
which  it  was  intended  to  make  title  against  him.  A  party  relying  on  title 
from  such  a  source  must  prove  possession  in  himself  or  in  those  under  whom 
he  claims,  of  such  a  character  as  is  calculated  to  inform  the  true  owner  of 
the  nature  and  purpose  of  the  possession  to  which  the  lands  are  subjected  "t 
Foulke  V.  Bond,  41  N.  J.  L,  527,  545. 

The  Claim  of  Title,  which  is  an  indispensable  element  of  adverse  possession, 
has  in  it  nothing  ot  stealthiness,  nor  is  it  elastic  or  flexible.  There  must  b« 
publicity,  continuity,  and  good  faith  in  its  assertion,  leaving  no  room  for 
doubt  by  the  person  against  whom  it  is  asserted  that  his  title  is  disputed,  and 
a  hostile  title  asserted:  Potts  v.  Coleman,  67  Ala.  221;  Worcester  v.  Lord,  56 
Me.  265;  96  Am.  Dec  456;  Denliam  v.  Boleman,  26  Ga.  182;  71  Am.  Dec 
198. 

The  possession  under  which  prescription  is  founded  must  be  public  and 
unequivocal,  and  the  evidence  must  establish  that  the  possessor  claimed  the 


•  RErBRKNCE  TO  MONOGRArHIC  NOTES. 

Adverse  possession  of  part  when  treated  as  of  whole:  12  Am.  Dec  857-859. 

Adver.-e  possession,  mistake,  and  ignorance  as  to  boundary  lines,  whether  affects 
fluestloi)  of:  24  Am.  St  Rep.  il88-391. 

Adverse  possession  of  hiRhways,  streets,  and  pabUe  pwks,  prescriptive  title  when 
acqaired  by:  14  Am.  St.  Rep.  278  282. 
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property  as  his,  and  exercised  some  rights  u  an  owner:  Simon  r.  Richard,  42 
La.  Ann.  842.  No  particular  act  or  series  of  acts  are  necessary  to  be  don* 
on  the  land,  in  order  that  the  possession  may  be  notorious,  but  any  visible 
acts  which  clearly  demonstrate  an  intention  to  claim  ownership  and  posse«> 
sion  will  be  sufficient  to  establish  the  claim  of  adverse  possession:  EUicoU  ▼• 
Pearl,  10  Pet.  412;  Etoing  v.  Burnet,  11  Pet.  41;  Ford  v.  Wilson,  35  Mist. 
•^0;  72  Am.  Dec.  137;  Royal  v.  Lisle,  15  Ga.  545;  60  Am.  Dec.  712;  Lanff- 
worthy  ▼.  Myers,  4  Iowa,  18;  Bates  y.  Noreross,  14  Pick.  224.  Such  claim  of 
title  may  be  made  out  by  visible  acts,  without  any  assertions  by  word  ol 
mouth:  Barnes  v.  LiglU,  116  N.  Y.  34. 

A  Clandestine  Use  of  the  premises,  so  secret  in  character  that  the  owner  ii 
not  likely  to  know  of  it,  will  not  constitute  a  disseisin.  On  the  other  hand, 
as  before  shown,  the  occupation  must  be  so  open  and  public  that  the  owner 
may  be  presumed  to  have  notice  of  it  and  of  its  extent:  Denham  v.  Holeman, 
26  Oa.  182;  71  Am.  Deo.  198;  Cook  v.  Babcoch^  11  Cush.  206;  Lucas  v.  Daniels^ 
34  Ala.  188. 

Acta  Equivalent  to  Ifotice.  —  Some  acts  are  so  notorious  in  their  eharao* 
ter  that  they  of  themselves  constitute  notice  to  the  owner  of  the  adverse 
claim,  and  are  sufficient  evidence  that  the  holding  is  adverse.  Such  are  the 
maintenance  of  fences  and  other  substantial  inclosures:  Taliaferro  v.  ButUVf 
77  Tex.  578;  TourtelotU  v.  Pearce,  27  Neb.  57;  Barnes  v.  Lights  116  N.  Y. 
34;  Russell  v.  Darif,  38  Conn.  562;  CuUer  v.  Cambridge,  6  Allen,  20;  or  the 
erection  of  buildings  on  the  land;  Poignard  r.  Smith,  6  Pick.  172;  Erwin  ▼. 
Olmstead,  7  Cow.  229.  The  inclosure  of  the  land  must  be  substantial,  to  give 
notice  of  and  constitute  an  adverse  possession.  Mere  surveying  a  line 
around  land,  lopping  trees  to  indicate  the  line,  or  building  a  brush  fence  in* 
sufficient  to  turn  stock,  will  not  be  sufficient:  Hutton  v.  Schumaker,  21  Cal> 
453;  Borel  r.  Rollins,  30  Cal.  409;  Kennebtek  Purchase  r.  Sjn-inger,  4  Masa. 
416;  3  Am.  Dec.  227;  O'Hcura  r.  Richardson,  46  Pa.  St.  285;  Jackson  r, 
Sehoonmaker,  2  Johns.  230. 

There  are  many  cases,  however,  where  even  an  inclosure  is  not  necessary 
to  an  adverse  claim.  Notice  may  then  be  presumed  from  other  acts  of  noto- 
riety, indicating  an  intent  to  claim  ownership.  These  oases  occur  where  the 
property  is  of  such  character,  and  is  so  circumstanced,  that  there  can  be  nei* 
tber  actual  permanent  occupation  nor  improvement.  The  disseisin  may  then 
be  evidenced  by  any  act  of  public  dominion  which  is  possible  with  property  of 
that  kind:  Langworthy  v.  Myers,  4  Iowa,  18;  Ford  v.  WHaon,  35  Miss.  490; 
72  Am.  Dec  137;  Swing  v.  Burnet,  11  Pet  41;  Ellicott  r.  Pearl,  10  Pet.  412; 
Cooper  T.  Morris,  48  N.  J.  L.  607;  Draper  v.  Shoot,  tS  Mo.  403. 

To  constitute  adverse  possession,  the  use  tiade  of  the  land  must  be  suited 
to  its  nature,  adaptability,  and  locality;  all  that  the  law  requires  is,  that 
the  possession,  or  rather  the  aots  of  dominion  by  which  it  is  sought  to  be 
proved,  shall  be  of  such  ih«ract«r  as  may  reasonably  be  expected  to  inform 
the  true  owner  of  ^he  fact  of  possession  and  claim  of  adverse  title:  }Voo<ls  r. 
Moatcrall^  M^  Cc,  84  Ala.  560;  5  Am.  St  Rep.  393;  Bell  v.  Benson,  56  Ala. 
444.  J^  such  case  an  a«iverse  user  is  such  use  of  the  property  as  the  owner 
hiiaself  would  make,  asking  no  permission,  and  disregarding  all  other  claims 
V>  it  ao  far  as  tliey  conflict  with  this  use:  Blunchard  v.  MouUon,  63  Me.  434. 

The  rule  as  to  the  notoriety  of  the  acts  necessary  to  evidence  an  adverse 
folding  is  well  stated  in  Murphy  v.  Doyle,  37  Minn.  113-115,  where  it  was 
Jaid:  "  As  to  what  will  constitute  adverse  possession,  suoh  as  will  work  a 
Asseisin  of  the  true  owner,  is  a  subject  which  has  afforded  a  wide  field  for 
\|ii{ioial  discussion  and  decision.     All  the  authorities  agree  that  the  poaae»> 
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•ion  must  b«  aotnal,  visible,  and  ezclnsive;  but  as  to  what  will  eonstitutt 
■nch  a  possession,  or  as  to  what  shall  be  deemed  the  extent  of  it  under  a 
given  state  of  facts,  there  has  been  some  diversity  of  views.  The  doctrine  of 
the  snpreme  court  of  the  United  States  is,  that  to  constitute  adverse  posses* 
sion  there  need  not  be  a  fence  or  a  building;  that  it  is  sufficient  if  visible  and 
notorious  acts  of  ownership  have  been  exercised  over  the  premises  for  the 
time  limited  by  statute:  Eioing  v.  Burnet,  II  Pet.  41,  53.  It  is  difficult  to 
lay  down  a  precise  rule  applicable  to  all  cases,  as  much  most  depend  upon 
the  nature  and  situation  of  the  property,  and  the  uses  to  which  it  can  be  ap« 
plied.  For  example,  in  the  case  of  a  farm,  if  the  possession  is  open  and  no* 
torious,  comporting  with  the  ordinary  management  of  farms,  it  is  not  necessary 
that  the  whole  farm  be  either  improved  or  inclosed,  at  least  where  the  un* 
improved  part,  as  woodland,  is  subservient  to  and  connected  with  that 
which  is  improved;  and  for  the  same  reason,  the  rule  requiring  actual  and 
visible  occupancy  will  be  more  strictly  construed  in  an  old  and  populous 
country,  where  land  is  usually  improved  and  inclosed,  thsui  in  a  new  country 
recently  settled,  in  which  the  land  is  only  partially  improved.  Again,  where 
the  occupant  enters  under  color  of  title  through  some  deed  or  written  instru* 
ment  purporting  to  be  a  conveyance,  he  stands  in  a  different  position  from  a 
mere  naked  disseisor.  Ue  is  presumed  to  have  iutended  his  entry  to  be  co* 
extensive  with  the  description  contained  in  his  deed,  although  the  actual 
improvements  are  only  on  a  part  of  the  tract.  The  general  doctrine  of  the 
courts  in  the  United  States  is,  that  where  the  occupant,  or  those  under  whom 
he  claims,  enters  into  possession  under  claim  of  title,  founding  such  claim 
upon  some  written  instrument  as  being  a  conveyance  of  the  premises  ia 
question,  and  there  has  been  continued  occupation  of  some  part  of  the  land 
included  in  the  conveyance,  he  or  they  will  be  deemed  to  have  been  in  the 
adverse  possession  of  the  whole  of  such  premises,  if  not  in  the  adverse  pos. 
session  of  any  one  else. " 

AcU  of  Sufficient  Notoriety.  —  Under  the  above  role,  where  a  person  claim* 
ing  uninclosed  land  exercises  acts  of  ownership  over  it,  by  the  continued  use 
of  it  for  the  purposes  to  which  it  is  adapted,  his  possession  will  be  regarded 
as  actual  and  adverse,  as  where  the  land  is  uninclosed  timber-land  and  th« 
claimant  cuts  wood  and  timber  for  ordinary  purposes  ^ring  the  period  of 
his  ownership:  Clement  v.  Perry,  34  Iowa,  664;  Brett  v.  Farr,  66  Iowa,  684;  or 
cuts  timber  and  hay  from  the  land:  Forey  v.  Bigeloto,  56  Iowa,  381.  A  claim* 
ant  of  out-lots  which  he  does  not  fence  or  cultivate  may  establish  an  advers* 
possession  by  cutting  grass  and  timber,  ditching,  paying  taxes,  and  openly 
claiming  and  using  the  land:  Curtis  v.  Campbell,  54  Mich.  340.  When  the 
land  is  uninclosed  and  susceptible  of  cultivation,  the  cultivation  of  the  land 
each  year  by  the  adverse  claimant  is  sufficiently  notorious  to  be  notice  to  the 
true  owner  of  the  adverse  claim:  Hu(/Iies  v.  Anderson,  79  Ala.  209;  Beec/ierv. 
Oalvin,  71  Mich.  391;  Richards  v.  Smith,  67  Tex.  610.  The  possession  of  an 
uncultivated  piece  of  grazing  land,  and  the  pasturing  stock  upon  it,  under 
the  care  of  herders,  during  the  pasturing  season  of  the  year,  though  it  is  left 
unoccupied  during  the  rest  of  the  year,  is  sufficient  to  establish  adverse  pos* 
session:  Webber  v.  Clarke,  74  Cal.  11.  One  who  habitually  uses  the  land  for 
the  pasturage  of  stock,  confining  his  stock  thereon,  and  excluding  all  others 
therefrom,  the  land  being  adapted  to  that  purpose,  is  as  much  in  the  notorious 
possession  of  it  as  though  he  had  it  inclosed  by  a  fence:  Sheldon  v.  Mull,  67 
CaL  299-301;  Wilson  v.  Atkinson,  77  CaL  485,  486;  11  Am.  St.  Rep.  299. 
Long-continued  acts  of  ownership,  by  cutting,  thatching,  and  leasing  the  right 
to  cut  to  others,  exercised  by  the  adverse  claimant,  ia  sufficient  to  establish 


June,  1892.]  Db  Frieze  v.  Quint.  161 

advene  possession  of  land  covered  by  water:  Roe  v.  Strong,  119  N.  T.  318. 
Of  course,  fencing  the  land,  and  a  continued  use  of  it  as  a  pasture  without  r«* 
aiding  on  it,  is  sufficient  evidence  of  an  adverse  claim:  Cantagrel  t.  Von  Lupin, 
68  Tex.  570;  and  if  the  fences,  together  with  natural  barriers,  turn  stock,  tbia 
is  sufficient  for  the  purpose  of  a  notorious  posseaaiont  Ooodwin  t.  MeDade, 
75  Cal.  584.  The  continued  use  of  a  strip  of  land  by  a  mill  company  as  Ita 
road-bed,  and  the  payment  of  taxes  thereon  without  inclosing  it,  will  eonsti* 
tnte  adverse  possession:  DanieU  r.  Oualala  Mill  Co.,  77  Cal.  300.  Tb«  in- 
closure  of  a  public  road  or  street,  renting  it,  or  any  other  act  indicating  m 
notorious  claim  of  ownership,  will  create  a  title  by  adverse  possession  if  oon« 
tinned  for  the  statutory  period;  Sadtler  r.  Peabody  Heights  Co.,  66  Md.  1. 
The  contrary  doctrine  is  maintained  in  Brooks  v.  Riding,  46  Ind.  15;  and  bm 
note  on  this  subject,  Orr  T.  O'Brien,  14  Am.  St  Rep.  278-281.  The  pay> 
meat  of  taxes  on  land,  together  with  other  acts  indicating  a  claim  of  and  asser- 
tion of  ownership  adverse  to  the  true  owner,  is  sufficient  to  sustain  a  claim  by 
adverse  possession:  OmaJia  etc.  Co.  ▼.  Barrett,  31  Neb.  803;  Brown  r.  Clark, 
89  Cal.  196. 

Acts  not  Sufficiently  Notorious.  — On  the  other  hand,  it  is  well  settled  that 
the  mere  payment  of  taxes  on  land,  unaccompanied  with  other  acts  indicat- 
ing an  adverse  claim,  is  not  of  sufficient  notoriety  to  put  the  true  owner  on 
notice,  or  to  constitute  adverse  possession:  Raymond  ▼.  Morrison,  59  Iowa, 
371;  Bear  Valley  Coal  Co.  ▼.  Dewart,  95  Pa,  St  72;  Malloy  v.  Bruden,  86 
N.  0.  251;  Bradslreet  t.  KinseUa,  76  Mo.  63;  Miller  v.  Long  Island  R.  R.  Co., 
71  N.  Y.  3S0.  The  payment  of  taxes  on  the  land,  with  only  an  occasional 
Act  of  ownership,  is  not  evidence  of  an  adverse  holding  sufficient  to  consti- 
tute  a  disseisin  against  the  true  owner:  Wells  v.  Austin,  59  Vt  157;  ScoU  v. 
Mills,  49  Ark.  266;  Brown  t.  Rose,  48  Iowa,  231.  This  is  especially  the  case 
when  the  land  is  susceptible  of  a  more  strict  and  definite  possession:  Cook  r. 
Farrah,  105  Mo.  492;  Draper  v.  Shoot,  26  Ma  203.  Occasional  entries  upon 
land  and  the  exercise  of  occasional  acts  of  ownership,  no  matter  how  clearly 
they  may  indicate  a  purpose  to  claim  title  and  exercise  dominion  over  the 
land,  do  not  constitute  a  notorious  possession  adequate  to  support  a  claim  of 
title  by  prescription:  Ruffin  r.  Overby,  105  N.  C.  78;  Aiken  r.  Ela,  62  N.  H. 
400;  MUler  ▼.  Long  Island  R.  S.  Co.,  71  N.  Y.  380;  Cox  t.  Ward,  107  N.  a 
607;  Ridnnond  Iron  Works  v.  Wadhams,  142  Mass.  569;  Chicago  etc.  R'y  Co.  r. 
Oalt,  133  IlL  657;  Foulke  v.  Bond,  41  N.  J.  L.  627.  Different  entries  at 
different  times,  by  different  persons,  between  whom  there  is  no  privity,  no 
connected  claim  of  rightful  holding,  is  but  a  succession  of  trespasses,  and  will 
not  support  a  claim  of  adverse  possession:  Ross  ▼.  Ooodwin,  88  Ala.  390.  As 
was  said  in  Olewine  v.  Messmore,  128  Pa.  St  470,  although  "  adverse  posses- 
eion  of  land  may  be  said  to  be  founded  in  trespass,  it  must  be  a  trespass  con- 
stantly continued  by  acts  on  the  premises.  It  must  challenge  the  right  to 
all  the  world;  the  claimant  must  keep  his  flag  flying,  and  present  a  hostile 
front  to  all  adverse  pretentions."  It  follows,  as  was  decided  in  the  above 
case,  that  the  acts  of  cutting  firewood,  making  rails,  or  even  making  a  clear- 
ing upon  nuiuciosed  laud  at  different  times,  without  following  this  up  with 
incloaure,  residence,  or  cultivation,  will  give  no  title  by  adverse  possession. 
Occasional  fugitive  acts  of  occupancy  on  wild  timber-land,  snch  as  cutting 
timber  tiiereon  to  repair  a  dam  on  another  tract  mowing  an  acre  or  two  of 
marsh  grass,  or  allowing  cattle  to  graze  thereon,  will  not  constitute  an  ad* 
Terse  possession:  St.  Croix  etc.  Co.  v.  Ructue,  78  Wis.  492.  The  same  rule 
applies  to  occasional  entries  of  all  kinds;  as  for  the  purpose  of  making  brick: 
WiUiams  T.  Walliee,  78  N.  C.  354;  or  gatbaring  grass  or  saadt  Priu  r.  Brown^ 
AM.  8T.  Uar..  Vol.  XXVIlL— U 
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101  N.  Y.  669;  or  digging  sand  on  the  land  and  Belling  it:  Parker  t.  Wallia, 
60  Md.  15;  45  Am.  Rep.  703.  An  annual  or  ocoasional  entry  for  a  ahort 
time  for  the  parpose  of  catting  natural  grass  will  not  work  a  disseisin  of  the 
true  owner:  Bcaille  r.  Murray,  40  Minn.  48;  Roberta  t.  Baumgartent  110 
N.  Y.  380.  An  occasional  oae  of  land  in  the  castomary  way,  for  the  partio- 
alar  purpose  to  which  it  is  best  suited,  will  not  amount  to  an  ouster  of  the 
real  owner:  TruaUea  of  East  Hampton  r.  Kirk,  68  N.  Y.  459.  When  the  land 
is  half  prairie  and  half  timber,  and  might  easily  be  inclosed  and  is  fit  for  cniti- 
▼ation,  the  erection  of  temporary  structures,  pasturing  of  bogs,  or  cutting 
timber  at  different  times  under  a  claim  of  ownership,  does  not  constitute  an 
adverse  holding:  Cook  ▼.  Farrah,  105  Ma  492.  Such  possession  of  land  is 
merely  subsidiary  and  incidental  to  a  trespass,  and  if  abandoned  when  that 
object  is  accomplished,  although  it  may  hare  been  continued  for  some  weeks 
or  months,  is  not  of  sufficient  notoriety  to  convey  notice  to  the  real  owner 
or  constitute  an  adverse  possession:  Austin  t.  Holt,  32  Wis.  478.  The  mere 
placing  of  rails  on  land,  no  farther  act  being  shown  toward  exclusive  posses- 
sion, will  not  constitute  an  adverse  holding:  Richardt  t.  Smith,  67  Tex.  610. 
Breaking  aninclosed  land,  sowing  it  to  wheat,  and  harvesting  the  crop  at  in* 
tervals  of  fifteen  years,  without  other  acts  of  possession,  is  not  evidence  of 
an  adverse  holding:  Robbina  v.  Moore,  129  111.  30.  The  occupant  of  a  block 
of  city  land,  on  which  he  resides,  cannot  extend  his  occupancy  and  adverse 
possession  to  an  unoccupied  and  unimproved  lot  adjoining,  by  paying  taxes 
thereon  and  keeping  trespassers  off.  In  such  case,  "there  must  be  an  actual 
possession  of  the  premises,  the  exercise  of  some  visible  notorious  act,  such  as 
inclosing,  cultivating,  or  otherwise  improving  the  land,"  to  constitute  an  ad- 
verse holding:  Wilson  r.  McEwan,  7  Or.  87-107.  This  rule  applies  in  all 
cases  where  a  naked  possession  alone  is  relied  upon  as  constituting  title  to 
land.  In  all  such  eases  there  must  be  an  actual,  notorious  occupancy,  and 
the  possession  of  the  adverse  claimant  cannot  be  extended  by  construction 
beyond  such  occupancy:  Bracken  v.  Jones,  63  Tex.  184;  Foster  t.  Letz,  86  IlL 
412;  Bristol  t.   County  </ Carroll,  95  lU.  M;  Kimball  v.  atormm-,  65  CaL  11& 
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Public  OmoKHS.  —  Salabt  is  an  Inoidkiit  or  OvncB,  ahd  Bklonos  to  thb 
Pbrson  Holding  th>  Leoal  Titlk  to  the  office,  and  he  can  sue  for  and 
recover  it  whea  be  ia  a  state  officer  occupying  apartment*  assigned  to 
him  and  discharging  the  duties  of  the  office,  although  another  person, 
claiming  to  be  in  possession  of  the  office  and  to  exercise  its  fnnctions, 
has  received  from  the  proper  officers  of  the  state  payment  of  the  salary 
due  to  the  officer  dejure. 

PuBLio  OmcBRS.  — Thb  Salabt  or  ak  Ornczn  dk  Jobs  oahnot  bb  With* 
HBLD  FBUM  HiM  becauso,  in  the  statute  making  the  appropriation  of 
moneys  for  the  salary  and  expenses  of  the  office,  another  person  is  named 
as  the  incumbent  entitled  to  the  saluy.  The  statute  will  be  construed 
aa  intending  that  the  salary  be  paid  to  the  officer  entitled  to  the  office, 
though  it  names  as  such  officer  a  person  not  so  entitled. 

Constitutional  Law  —  AssoMPTioif  bt  LsaiSLATCBC  or  Judicial  Fitho* 
TIONS.  —  A  statute  making  an  appropriation  to  pay  the  salary  of  aa 
office,  and  designating  a  person  as  entitled  to  such  salary,  is,  so  far  aa  it 
attempts  to  determine  who  is  entitled  to  the  office  and  salary,  an  as* 
sumption  by  the  legislature  of  judicial  powers,  and  to  that  extent  void. 

Constitutional  Law  —  Orricx,  Leuislaturx  cannot  Dbtkrhink  Riqht 
TO  Salabt  or.  —  It  is  not  within  the  province  of  the  legislature  to  de> 
elare,  in  an  appropriation  bill,  who  are  or  who  are  not  the  legally  elected 
officers  of  any  department,  and  a  statute  so  declaring,  and  making  it  a 
felony  for  the  auditor  of  the  state  to  draw  his  warrant  in  payment  of 
•alary,  except  to  the  persons  named  as  officers  in  the  statute,  is  unconsti* 
tntioiial,  and  will  not  be  permitted  to  deprive  the  officer  dejure  of  his  sat* 
ary,  though  another  person  is  named  in  the  statute  as  entitled  thereto^ 
and  payment  of  a  portion  of  the  salary  has  been  made  to  him. 

PoBLio.  OrrioBBS.  —  A  Db  Facto  OmcxR  has  No  Kioirr  to  thb  Emolo* 
MBNTS  or  THK  Orricx,  the  duties  of  which  he  performs  under  color  ot  aa 
appointment,  but  without  legal  title,  and  b«ao«  oaaaofe  '"*'"*^'"  aa  tO' 
ixaa  for  the  salary. 

m 
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Waebaht  in  Payment  or  the  Salary  or  an  Officer  db  Jure  who  was 
in  possession  of  the  office,  although  another  person  was  named  in  the 
appropriation  bill  as  being  in  possession  of  the  office  and  entitled  to  the 
■alary,  and  such  bill  purported  to  make  it  a  felony  to  draw  such  warrant 
in  favor  of  any  one  except  the  person  therein  named,  and  a  portion  of 
the  salary  was,  in  fact,  paid  to  the  person  so  named,  while  he  was  also 
elaiming  to  discharge  the  duties  of  the  same  office,  his  title  thereto  being 
founded  upon  an  unconstitutional  statute. 

A,  J.  Beveridgef  L.  T.  Michener^  A.  C.  Karris^  J.  H.  Gillettf 
F.  H.  Blaekledgef  L,  M,  Campbell^  and  E,  0.  Hogatef  for  the 
appellant. 

A,  0.  Smith,  atlorney-generalf  L.  0.  Bailey,  and  P.  Daniel$f 
for  the  appellee. 

Olds,  J.  The  relator  filed  his  petition  in  this  case,  asking 
that  a  writ  of  mandate  issue  against  the  appellee,  the  auditor 
of  state,  compelling  him  to  draw  his  warrant  on  the  treasurer 
of  state  in  favor  of  the  relator  for  the  sum  of  two  thousand 
five  hundred  dollars,  the  amount  alleged  to  be  due  the  re- 
lator as  his  salary  as  chief  of  the  Indiana  bureau  of  statistics. 

Issues  were  joined  on  tlie  complaint  and  a  trial  had.  There 
were  demurrers  filed  to  the  paragraphs  of  answer,  and  over- 
ruled, and  exceptions  reserved.  Errors  are  assigned  on  these 
rulings.  On  proper  request  there  was  a  special  finding  of 
facts  and  conclusions  of  law  stated  by  the  court.  The  conclu- 
sions of  law  were  excepted  to  by  the  appellant,  and  a  proper 
assignment  of  error  made  thereon. 

The  questions  presented  and  discussed  relate  to  the  right  of 
the  relator  to  the  salary  alleged  to  be  due  him,  and  his  right 
to  have  a  writ  of  mandate  issue  compelling  the  auditor  of  state, 
the  appellee,  to  draw  his  warrant  on  the  treasurer  of  state  in 
favor  of  the  relator  for  the  sum  due  him.  No  question  is  pre- 
sented and  discussed  as  to  the  regularity  of  the  proceedings, 
or  as  to  the  proper  parties  being  before  the  court. 

The  facts  found  by  the  court  show  that  on  the  thirty-first 
day  of  May,  1889,  the  relator,  John  Worrell,  was  appointed 
and  commissioned  chief  of  the  Indiana  bureau  of  statistics,  by 
Alvin  P.  Hovey,  governor  of  the  state  of  Indiana;  that  at  the 
time  of  his  appointment  he  was  a  resident  voter  of  the  state, 
of  legal  age,  and  in  every  way  eligible  to  hold  the  office,  and 
on  the  day  of  his  appointment  he  took  the  oath  of  office,  which 
was  indorsed  on  the  back  of  his  commission,  and  filed  a  copy 
thereof  in  the  office  of  the  secretary  of  state,  and  in  every  way 
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qualified  as  such  ofiBcer,  and  on  the  same  day  appellee  was 
notified  of  the  relator's  appointment  and  qualification;  that 
after  the  relator's  appointment,  he  applied  for  oSice  room  in  the 
state  capitol,  to  be  occupied  by  him  as  the  chief  of  the  Indiana 
bureau  of  statistics,  and  was  assigned  a  room  for  that  purpose 
by  the  auditor  of  state,  which  room  was  independent  and  re- 
moved from  a  room  occupied  by  William  A.  Peelle,  Jr.,  and 
said  relator,  Worrell,  has  been  doing  work  and  performing  the 
duties  of  the  chief  of  the  bureau  of  statistics,  independent  of 
work  performed  by  said  Peelle,  from  May  31,  1889,  to  Novem- 
ber 19,  1890. 

At  the  time  relator  Worrell  was  appointed,  commissioned, 
and  qualified  as  chief  of  the  Indiana  bureau  of  statistics,  said 
office  was  held  and  occupied,  and  the  duties  thereof  were  be^ 
ing  performed,  by  one  William  A.  Peelle,  Jr.,  a  person  who  was 
eligible  to  fill  the  office,  who  held  said  office  under  and  by 
virtue  of  an  election  thereto  by  the  fifty-third,  fifty-fourth,  and 
fifty-sixth  general  assemblies  of  the  state  of  Indiana,  and  was 
commissioned  under  said  first  two  elections  by  governors  Por- 
ter and  Gray,  which  commissions  set  out  the  elections  and 
certified  thereto;  that  Governor  Hovey  refused  to  issue  to  said 
Peelle  a  commission  under  the  election  of  said  Peelle  to  said 
office  by  the  fifty-sixth  general  assembly;  that  Peelle  claimed 
and  had  no  other  title  to  said  office,  except  as  hereinabove 
found,  said  office  being  vacant  except  as  so  occupied  and 
claimed  by  Peelle  and  Worrell. 

The  findings  further  show  that  Worrell  demanded  of  Peelle 
possession  of  the  office  immediately  after  his  appointment  and 
qualification,  and  Peelle  refused  to  surrender  it,  and  that 
Worrell  immediately  commenced  quo  toarranto  proceedings 
against  Peelle  for  the  possession  of  the  office,  which  were  twice 
appealed  to  the  supremo  court  and  reversed,  and  were  not 
disposed  of  until  after  the  state  election  in  1890,  at  which 
election  Peelle  was  duly  elected  to  said  office,  and  was  com- 
missioned by  the  governor,  and  qualified  as  such  officer,  and 
00  Peelle's  motion,  supported  by  proof  of  his  election,  the  quo 
toarranto  proceedings  were  dismissed;  that  during  all  the 
time  Peelle  continued  to  occupy  the  apartments  as  he  had 
previous  to  Worrell's  appointment,  and  retained  the  archives 
of  the  office,  collected  information  and  made  records  the  same 
as  he  had  done  prior  to  Worrell's  appointment;  that  the  sal- 
ary of  the  chief  of  the  bureau  of  statistics  is  $1,800  per  year, 
and  there  is  money  in  the  treasury  of  the  state  of  Indiana 
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subject  to  be  paid  out  on  warrants  of  the  auditor  of  state  for 
the  payment  of  the  salary  of  said  chief;  that  relator  has,  prior 
to  the  commencement  of  this  suit,  demanded  of  the  appellee 
that  he  draw  a  warrant  in  relator's  favor  for  this  salary,  and 
since  November  4,  1890,  he  has  made  demand  upon  the  ap- 
pellee that  he  draw  such  warrant  for  the  sum  of  $2,550,  said 
sum  to  be  paid  to  him  as  salary  from  May  31,  1889,  to  No- 
vember 1,  1890,  and  presented  itemized  and  qualified  bills 
therefor,  as  required  by  law,  and  appellee  has  refused  to  draw 
such  warrant;  that  on  October  31,  1889,  appellee  drew  his 
warrant  on  the  treasurer  of  state  in  favor  of  William  A. 
Peelle,  Jr.,  demand  having  been  made  by  said  Peelle  for  the 
sum  of  $750  as  salary,  or  by  way  of  compensation  as  chief  of 
the  Indiana  bureau  of  statistics,  from  May  31,  1889,  to  No- 
vember 1,  1889;  otherwise  said  appellee  has  not  drawn  his 
warrant  on  the  treasurer  of  state  in  favor  of  any  person  for  the 
salary  of  said  office. 

There  is  a  further  finding  in  regard  to  the  provision  of  the 
laws  appropriating  the  amount  of  the  salary  of  such  ofiice,  and 
A  provision  that  it  should  be  paid  to  Peelle  as  such  chief. 
f-  On  the  foregoing  facts,  the  court  stated,  as  a  conclusion  of 
law,  that  relator  was  not  entitled  to  a  writ  of  mandate,  as 
prayed  in  his  petition. 

The  act  of  the  legislature,  approved  March  29,  1879,  creat- 
ing a  state  bureau  of  statistics,  made  it  the  duty  of  the  bureau 
to  collect,  systematize,  tabulate,  and  present  in  biennial  re- 
ports, statistical  information  and  details  relating  to  agricul- 
ture, manufacturing,  mining,  commerce,  education,  labor, 
social  and  sanitary  condition,  vital  statistics,  marriages  and 
deaths,  and  the  permanent  property  of  the  productive  indus- 
try of  the  people  of  the  state.  The  first  section  of  this  act 
provides  that  the  department  is  established  for  the  collection 
and  dissemination  of  information  hereinafter  provided,  by  bi- 
ennial printed  reports  to  the  governor  and  legislature  of  the 
state,  and  it  provides  for  the  appointment  of  the  chief  by  the 
governor.     (Acts  of  1879,  p.  193.) 

Some  amendments  have  been  made  to  this  act.  By  an  act 
passed  in  1883  (Elliott's  Supp.,  sec.  1852),  an  attempt  was 
made  to  change  the  method  of  selecting  the  chief,  and  pro- 
vide for  his  election  by  the  general  assembly;  and  by  an  act 
in  1889  (Elliott's  Supp.,  sees.  1854-1862),  some  additional 
duties  were  added,  and  it  was  made  the  duty  of  the  chief  to 
transmit  one  copy  of  the  biennial  report  to  each  county  and 
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state  ofiBcer.  The  duty  of  the  bureau  is  to  gather  such  in- 
formation as  is  required  by  the  law,  systematize  it,  and  pub- 
lish it  in  proper  printed  reports,  ami  to  disseminate  such  in- 
formation by  printed  reports  of  all  such  information  collected, 
and  distributing  them  to  the  governor  of  the  state,  the  general 
assembly,  and  to  each  state  and  county  oflBcer  of  the  state. 
There  is  no  law  providing  that  any  public  records  shall  be 
kept  of  such  information,  save  the  printed  reports.  The  ben- 
efits to  be  derived  on  account  of  such  a  bureau  is  through  the 
publication  and  distribution  of  the  biennial  reports.  It  is 
provided  that  headquarters  for  the  bureau  shall  be  furnished 
by  the  state. 

The  findings  of  fact  show  that  the  relator,  Worrell,  had  been 
assigned  and  provided  office-rooms  by  the  auditor  of  state  in 
the  State-house.  There  was  nothing  to  prevent  him  from  dis- 
charging the  duties  of  the  office,  collecting  and  systematizing 
the  information  contemplated  by  the  law,  and  publishing  the 
game  in  printed  reports,  and  distributing  them  with  the  same 
efficiency  and  to  the  same  extent  as  if  Peelle  had  surrendered 
the  apartments  occupied  by  him  previous  to  that  time;  and 
the  findings  of  fact  show  that  Worrell  did  discharge  the  duties 
of  the  office  in  compliance  with  the  law.  It  is  true,  there  is  a 
finding  that  Peelle  was  in  possession  of  the  archives  and  rec- 
ords of  the  office.  What  the  archives  and  records  were  that 
he  was  in  possession  of  the  findings  do  not  show.  The  law 
makes  no  provision  whereby  such  officer  is  required  to  keep 
any  public  records,  or  anything  else  to  be  kept  in  connection 
with  and  belonging  to  the  office,  there  to  remain  as  the  prop- 
erty of  the  state,  which  the  outgoing  officer  would  be  required 
to  turn  over  to  bis  successor.  The  findings  of  fact  show  that 
Worrell  was  eligible  to  the  office;  that  he  was  duly  appointed, 
commissioned,  and  qualified  as  such  officer;  that  the  appellee, 
the  auditor  of  state,  had  notice  at  the  time  of  his  appointment 
and  qualification;  that  he  made  application  to  the  auditor  of 
state  for  apartments,  and  the  auditor  of  state  assigned  him 
apartments  for  headquarters  of  the  bureau;  and  that  he  oc- 
cupied them,  and  discharged  the  duties  of  the  office.  It  is 
farther  found  that  Peelle  retained  the  apartments  formerly 
occupied  by  him,  and  continued  to  act,  or  assumed  to  act,  as 
chief,  and  collect  information  the  same  as  he  had  done  before; 
but  the  findings  show  that  be  had  no  title  to  such  office,  ex- 
cept through  a  pretended  election  by  the  general  assembly. 
In  the  adjudication  in  the  quo  warranto  proceedings,  the  main 
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question  in  this  case  was  settled  by  the  decisions  of  this  court 
on  appeal:  State  v.  PeelUf  121  Ind.  495,  and  State  v.  Peellcy 
124  Ind.  515. 

By  these  decisions,  between  these  same  parties,  the  law 
settled  that  the  statute  authorizing  the  election  of  a  chief  of 
the  bureau  of  statistics  by  the  general  assembly  was  unconsti- 
tutional and  void,  and  that  the  election  and  commission  of 
Peelle  gave  to  him  no  title  to  the  office,  and  that  tlie  governor 
was  authorized  to  appoint  to  fill  the  vacancy  until  the  office 
was  filled  by  an  election.  Under  these  decisions,  the  facts 
found  in  this  case  show  that  Worrrell  wa?,  during  the  time 
from  his  appointment  and  qualification  up  to  the  date  of  the 
election  and  qualification  of  Peelle  as  his  successor,  the  de 
jure  officer;  not  only  the  dejure  officer,  but  in  possession  of,, 
and  discharging  the  duties  of,  the  office.  When  he  was  ap- 
pointed by  the  governor,  and  qualified,  he  became  the  dejure 
officer;  and  when  he  was  assigned  quarters  by  the  auditor  of 
Btate  in  the  state  capitol  to  occupy  as  headquarters  for  the 
bureau,  and  discharge  the  duties  of  the  office,  he  was  equipped 
in  full  to  discharge  all  the  duties  incident  to  the  office,  and 
he  did  discbarge  the  duties  from  thenceforward  until  hi& 
successor  was  elected  and  qualified.  Being  a  de  jure  officer,, 
and  in  possession  of,  and  discharging  the  duties  of,  the  office, 
under  all  the  authorities  he  is  entitled  to  the  salary.  Indeed, 
the  later  and  better  reasoned  cases,  hold  that  the  salary  is 
an  incident  to  the  office,  and  belongs  by  law  to  the  person 
holding  the  legal  title  to  the  office,  and  that  he  can  sue  and 
recover  it  regardless  of  the  fact  whether  he  is  occupying  and 
discharging  the  duties  of  the  office  or  not,  if  he  be  willing  ta 
do  so,  but  is  kept  out  by  another  who  is  claiming  to  act  as  an 
officer  de  facto. 

This  would  seem  to  be  the  true  theory,  though  it  is  not 
necessary  to  go  to  that  extent  in  this  case,  as,  under  the  facts 
found,  Worrell  was  not  only  the  dejure  officer,  but  was,  in  fact, 
in  possession  and  discharging  the  duties  of  the  office  during 
the  time  for  which  he  claims  salary.  It  is  true,  the  state  and 
the  public  are  interested  in  having  a  public  office  filled;  and 
when  one  holds  an  office,  though  without  title,  and  acts  as  an 
officer  de  facto,  and  keeps  out  the  dejure  officer,  and  while  so 
in  possession  discharges  the  duties  of  the  office,  the  public 
good  demands  that  the  acts  of  such  de  facto  officer,  in  po  far 
as  they  afl*ect  third  parties  or  the  public,  be  declared  valid; 
but  there  is  no  valid  reason  for  declaring  that  as  between  the 


May,  1891.]  State  v.  Carr.  169 

de  jure  and  de  facto  officer,  the  de  facto  officer  is  entitled  to  the 
salary,  or  that  he,  by  excluding  the  de  jure  officer,  can  pre- 
vent him  from  receiving  the  salary,  or  for  holding  that  where 
one  charged  with  the  duty  of  paying  the  salary,  when  with 
knowledge  of  all  the  facts  he  pays  to  the  de  facto  officer,  he 
shall  be  relieved  from  paying  to  the  de  jure  officer.  The  dis- 
bursing officer  cannot  be  sued  or  compelled  to  pay  a  de  facto 
officer.  When  the  de  facto  officer  sues  for  his  salary,  he  brings 
in  question  the  title  to  the  office,  and  he  cannot  recover  with- 
out establishing  his  legal  right  and  title  to  the  office.  To  hold 
that  payment  by  a  distributing  officer  to  a  de  facto  officer  ex- 
oneraites  him  from  liability  to  the  de  jure  officer  for  the  salary 
but  stimulates  irresponsible  persons  to  cling  to  an  office  with- 
out even  a  shadow  of  title,  and  exclude  the  lawful  occupant, 
with  a  view  of  recovering  the  salary  of  the  lawful  occupant  to 
the  office;  but  under  the  facts  in  this  case  we  are  not  required 
to  go  to  the  extent  of  holding  that  the  de  jure  officer  out  of 
possession  can  recover  his  salary  notwithstanding  another  is 
occupying  and  discharging  the  duties  of  the  office  as  an  officer 
de  facto;  for  in  this  case  the  facts  found  show  Worrell  to  havo 
been  an  officer  de  jure^  in  possession  of  the  apartments  as- 
signed to  him  by  the  proper  officer,  the  auditor  of  state,  and 
discharging  the  duties  of  the  office,  so  that  the  headquarters 
of  the  bureau  of  statistics  of  the  state  of  Indiana  were,  both  in 
law  and  in  fact,  in  the  apartments  in  the  capitol  building  set 
apart  for  occupancy  by  Worrell,  the  legally  appointed,  com- 
missioned, and  qualified  chief  of  the  bureau  of  statistics;  and» 
as  it  seems  to  us,  it  would  be  a  travesty  on  justice  to  hold  that 
Worrell,  under  such  a  state  of  facts,  could  be  prevented  from 
recovering  his  salary,  or  that  the  auditor  of  state  could  refuse 
to  draw  a  warrant,  or  the  treasurer  of  state  refuse  to  pay  a 
warrant,  for  his  salary,  notwithstanding  Worrell  is  the  lawful 
officer  in  possession;  but  on  account  of  Peelle  continuing  to 
occupy  rooms  theretofore  occupied  by  him,  and  to  gather  sta- 
tistics, after  it  has  been  held  by  the  supreme  court  of  the  state 
that  the  law  under  which  Peelle  claims  to  have  been  elected 
is  unconstitutional  and  void,  and  the  commissions  issued  in 
pursuance  of  such  election  gave  him  no  title  to  the  office.  In- 
deed, the  facts  found  show  that  Peelle  terminated  the  quo  war- 
ranto  proceedings  by  abandoning  any  claim  to  the  office  by 
virtue  of  bis  position  and  the  election  by  the  general  assem- 
bly, and  set  up  bis  title  to  the  office  by  virtue  of  his  election 
by  the  people,  and  his  commission  and  qualification,  dismis** 
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ing  the  case  upon  the  grounds  that  after  his  election  and 
qualification  he  was  the  legal  chief  of  statistics,  and  no  judg- 
ment or  ouster  could  be  rendered  against  him.  The  appellee 
had  full  knowledge  of  Worrell's  appointment  and  qualification; 
he  assigned  him  apartments  to  occupy  as  such  officer;  he 
knew  that  he  was  in  possession  of  the  office,  as  he  had  assigned 
him  the  apartments  in  the  state  capitol  which  he  occupied. 
Worrell  is  entitled  to  recover  the  full  amount  of  his  salary, 
and  to  have  a  warrant  drawn  on  the  treasury  by  the  auditor 
of  state  for  the  amount,  unless  the  provision  of  the  law  naming 
Peelle  as  the  chief,  to  whom  the  salary  is  to  be  paid,  pro- 
hibits the  payment  to  the  legal  officer,  and  this  we  will  now 
consider. 

As  we  have  seen,  Peelle  was  not  the  legal  officer,  and  Wor- 
rell was  the  legal  officer,  in  possession  of  the  office,  discharging 
the  duties  of  the  office.  The  proposition  contended  for  is,  that 
notwithstanding  Worrell  was  the  legally  appointed  and  quali- 
fied officer,  discharging  the  duties  of  the  office  for  which  a 
salary  is  fixed,  and  to  which  the  legally  qualified  officer  is 
entitled  as  an  incident  to  the  office,  the  legislature  can  make 
an  appropriation  to  pay  the  salary  which  Worrell  has  earned, 
and  to  which  he  is  entitled,  and  without  any  legal  authority 
to  do  so,  name  Peelle  as  such  officer,  chief  of  the  bureau  of 
statistics,  and  appropriate  an  amount  to  pay  the  salary  of  the 
chief,  and  provide  it  should  be  paid  to  Peelle,  and  none  other; 
and  such  a  clause  in  a  law  would  be  valid,  providing  for  the 
paymemt  to  Peelle  of  the  salary  earned  by  and  due  to  Wor- 
rell The  statement  of  the  proposition  carries  with  it  the  fal- 
lacy of  it.  That  such  a  provision  is  invalid  seems  too  clear 
to  admit  of  discussion.  It  is  directly  appropriating  a  salary 
due  to  one,  and  which  is  the  property  of  one,  for  the  benefit  of 
another. 

By  an  act  of  the  general  assembly,  approved  March  11, 1889, 
there  is  appropriated  "  for  all  of  the  expenses  of  the  bureau  of 
statistics,  authorized  by  law,  including  the  salary  of  the  chief 
of  said  bureau,  of  all  assistants,  all  traveling  and  office  ex- 
penses, including  all  blanks,  stationery  and  postage,  to  be 
paid  out  on  the  itemized  and  qualified  bills  of  the  chief  of  the 
bureau  of  statistics,  eleven  thousand  dollars;  for  the  year 
ending  October  31,  1889,  the  sum  of  four  thousand  dollars." 
Stopping  with  this  provision  of  the  law,  no  complications  could 
arise.  It  expressly  provides  that  the  several  sums  shall  be 
paid  out  "  on  the  itemized  and  qualified  bills  of  the  chief.*' 
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But  there  follows,  in  a  separate  clause  of  the  act,  a  provision 
in  the  law  providing  that  "  the  several  suras  so  appropriated 
by  this  act  for  said  bureau  of  statistics  shall  be  paid  to  Wil- 
liam A.  Peelle,  Jr.,  chief  of  said  bureau,  elected  by  this  general 
assembly,  or  to  his  successors  in  ofifice  appointed  pursuant  to 
an  act  of  the  general  assembly,  in  case  of  the  death,  removal 
from  the  state,  or  resignation  of  said  William  A.  Peelle,  Jr., 
and  to  no  other  person  or  persons."  It  is  evident  that  this 
provision  was  inserted  in  the  law,  not  with  a  view  to  paying 
the  salary  to  Peelle,  regardless  of  the  fact  as  to  whether  he 
was  the  legal  chief  of  the  bureau  or  not,  for  the  appropriation 
is  made  with  a  provision  that  it  shall  be  paid  out  on  the  item- 
ized account  of  the  chief.  The  clause  relating  to  Peelle  evi- 
dently was  inserted  upon  the  theory  that  he  was  the  legal 
officer.  Certainly,  no  legislative  body  would  so  far  forget  its 
duties  and  obligation  to  the  state  as  to  endeavor  to  elect  an 
officer  without  authority  of  law,  and  to  endeavor  to  forestall 
any  effort  on  behalf  of  the  legally  elected  officer  to  recover  the 
office  or  discharge  its  duties,  by  placing  the  appropriation  in 
such  condition  that  the  salary  belonging  to  the  legal  officer 
and  incidental  expenses  of  the  office  could  not  be  recovered  by 
the  legally  elected  or  appointed  and  qualified  officer.  To  hold 
that  the  general  assembly  intended  to  provide  that  the  person 
chosen  by  the  general  assembly  should  hold  the  office,  right 
or  wrong,  and  should  receive  the  salary,  or  at  least,  that  no 
other  person,  though  legally  entitled  thereto,  should  receive 
the  salary  or  draw  the  sum  so  appropriated  for  running  such 
office  and  department  of  the  government,  would  be  attributing 
improper  motives  to  its  members.  Courts  should  not  impugn 
the  motives  of  legislators;  and  it  would  be  impugning  their 
motives  to  hold  that  they  intended,  by  the  provisions  of  this 
law,  to  declare  that  the  person  the  general  assembly  elected  to 
this  office  should  have  the  salary  and  draw  the  amount  ap- 
propriated, though  the  election  is  illegal,  and  he  may  have  no 
right  to  the  salary  or  the  money,  notwithstanding  another  has 
been  lawfully  elected,  or  appointed  and  qualified,  and  become 
the  lawful  chief  of  said  bureau.  Certainly,  such  was  not  the 
intention  of  the  legislature,  and  the  act  would  be  absolutely 
Toid  if  it  was.  The  legislative  department  has  the  right,  and 
it  is  its  duty,  to  make  appropriations  for  the  payment  of  sal- 
aries, and  the  expense  of  running  the  various  departments  of 
the  state  government. 

Whether  salaries  might  not,  in  some  instances,  be  recovered 
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without  an  appropriation  is  not  necessary  to  decide,  but  it  i» 
certain  that  there  is  no  authority  to  go  through  the  formality 
of  electing  an  officer  to  an  office  then  in  existence,  though  the 
election  be  void,  and  appropriating  funds  to  pay  the  salary  of 
the  legal  officer,  and  providing  that  such  sum  should  be  paid 
to  the  officer  having  no  title  to  the  office.  To  enunciate  such 
a  doctrine  would  be  to  hold  that  the  legislature  might  con- 
vene and  choose  persons  to  fill  all  of  the  state  offices,  and 
appropriate  money  to  pay  the  salary  of  the  legal  officer,  and 
then  declare  that  in  such  instances  it  shall  be  paid  to  the  per- 
son so  chosen  by  the  legislature  to  fill  such  office,  and  to  nona 
other. 

The  constitution  provides  that  no  person  charged  with  offi- 
cial duties  under  one  department  of  state  shall  exercise  any 
of  the  functions  of  another.  (Art  3,  sec.  1.)  The  part  of  the 
law  making  an  appropriation  to  pay  the  salary  of  the  chief, 
and  to  pay  the  expense  of  the  bureau,  is  the  exercise  of  a  legis- 
lative function;  but  that  portion  which  declares  that  the  said 
sum  shall  be  paid  to  Peelle  is  an  attempt  to  exercise  judicial 
powers  by  declaring  who  is  the  legal  chief  of  the  bureau  of 
statistics,  and  entitled  to  the  salary,  and  such  provision  is 
absolutely  void.  There  is  a  like  provision  in  the  law  relating 
to  other  officers  in  charge  of  state  institutions. 

Section  4  of  the  act  (Elliott's  Supp.,  sec.  2239  a)  provides 
that  "  if  the  auditor  of  state  shall  draw  his  warrant  for  any  of 
the  sums  herein  appropriated,  or  for  any  part  thereof,  to  any 
person  or  persons  except  those  herein  named,  when  the  per- 
sons to  whom  the  same  are  payable  are  designated  or  named 
herein,  or  if  the  treasurer  of  state  shall  pay  any  of  said  sums 
or  any  part  thereof,  except  to  such  persons  herein  named,  he 
shall  be  guilty  of  a  felony,"  etc. 

What  we  have  said  in  regard  to  the  provision  of  the  law 
relating  to  the  naming  of  Peelle  as  the  person  to  whom  the 
amount  shall  be  paid  is  equally  applicable  to  this.  It  is,  in 
eflFect,  in  the  first  instance,  an  attempted  adjudication  as  to 
who  the  legal  officers  are,  and  then  an  eflfort  to  enforce  the 
judgment  by  providing  a  penalty  for  disobeying  it. 

The  legal  officers  are  entitled  to  their  salaries,  and  money 
appropriated  for  conducting  a  department  of  state  or  a  public 
institution  should  be  drawn  by  the  officer  legally  entitled  ta 
receive  it,  and  not  by  any  certain  person,  regardless  of  whether 
he  has  been  legally  elected  or  is  in  possession  of  the' office  or 
not;  and  it  is  not  within  the  province  of  the  legislature  to  do» 


May,  1891.]  State  v.  Carr.  173 

clare  in  an  appropriation  bill  who  are  or  who  are  not  the  le- 
gally elected  oflBcers  of  any  department.  They  probably  may 
provide  against  the  paying  out  of  the  money  to  any  person 
other  than  the  legally  qualified  and  acting  ofiicer  or  officers, 
and  subject  the  officer  to  a  penalty  for  paying  the  same  to  any 
other  than  such  officer  or  officers;  but  it  cannot  adjudicate  as 
to  who  are  the  legal  officers,  and  provide  that  payment  shall 
be  made  to  them  and  none  other. 

The  conclusion  we  have  reached  is  well  supported  by  the 
most  recent  and  well-reasoned  cases,  although  there  is  some 
irreconcilable  conflict  in  the  authorities,  particularly  in  the 
earlier  cases. 

In  Andrew*  v.  City  of  Portland,  79  Me.  484, 10  Am.  St.  Rep. 
280,  it  was  held  that  a  de  jure  officer  might  recover  his  full 
salary  from  the  city,  notwithstanding  another  had  been  in 
possession  of  the  office  and  kept  the  de  jure  officer  out,  and  the 
salary  had  been  paid  to  the  person  acting  as  an  officer  de  facto, 
the  city  having  notice  that  the  officer  dejure  claimed  he  was 
illegally  deprived  of  the  office;  that  the  city  was  not  entitled 
to  credit  for  what  the  de  facto  officer  earned  by  his  personal 
services.     In  that  case  the  court  says:  — 

"A  de  facto  officer  has  no  legal  right  to  the  emoluments  of 
the  office,  the  duties  of  which  he  performs  under  color  of  an 
appointment,  but  without  legal  title.  He  cannot  maintain 
an  action  for  the  salary.  His  action  puts  in  issue  his  legal 
title  to  the  office,  and  he  cannot  recover  by  showing  merely 
that  he  was  an  officer  de  facto.  In  Nichols  v.  MacLean,  101 
N.  Y.  526,  54  Am.  Rep.  730,  the  court  says:  *It  is  abundantly 
settled  by  authority  that  an  officer  de  facto  can,  as  a  general 
rule,  assert  no  right  of  property,  and  that  his  acts  are  void  as 
to  himself,  unless  he  is  also  an  officer  dejure.*  In  Cro.  Eliz.  699, 
the  doctrine  is  tersely  stated  as  follows:  'The  act  of  an  officer 
de  facto,  when  it  is  for  his  own  benefit,  is  void;  because  he 
■hall  not  take  advantage  of  bis  own  want  of  title,  which  he 
must  be  conusant  of;  but  where  it  is  for  the  benefit  of  strangers 
or  the  public,  who  are  presumed  to  be  ignorant  of  such  defect 
of  title,  it  is  good.' " 

In  a  note  by  the  Hon.  A.  C.  Freeman  to  this  case  in  the 
American  State  Reports,  in  speaking  of  the  cases  holding  that 
a  payment  to  the  de  facto  officer  is  a  good  defense  to  an  ac- 
tion by  the  de  jure  officer,  he  says:  "  These  decisions  have  been 
placed  partly  upon  the  ground  that  the  officer  de  jure  had  no 
property  rights  in  the  office,  and  partly  upon  the  ground  that 
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his  right  to  the  salary  or  emoluments  of  his  oiBce  was  not  de- 
pendent upon  the  office,  but  upon  the  actual  performance  of 
his  services  as  a  public  official;  and  further,  that  while  there 
was  an  officer  de  facto  in  actual  possession  of  the  office,  the 
disbursing  officers  were  not  entitled  to  consider  the  question  of 
who  ought  to  be  in  such  possession,  nor  to  question  the  title 
in  any  other  way  than  by  a  proceeding  in  quo  warranto.  It 
is  believed  that  none  of  these  grounds  are  well  taken,  and 
most  courts  which  yet  maintain  the  general  rule  have  sub- 
stantially admitted  in  subsequent  cases  that  the  grounds  for 
it  did  not  in  fact  exist.  In  the  first  place,  it  is  now  well 
settled  that  an  officer  de  facto  is  not  entitled  to  the  salary  of 
the  office,  and  that  although  he  may  faithfully  discharge  its 
duties,  he  cannot  maintain  any  action  against  the  city  or  county 
for  the  compensation  to  which  he  would  be  entitled  if  he  were 

an  officer  dejure In  the  next  place,  if  he  has,  in  fact, 

received  the  emoluments  of  the  office,  he  has  no  right  what- 
ever to  retain  them,  and  he  may  be  compelled  to  account 
therefor  to  the  officer  dejure,  in  any  appropriate  form  of  ac- 
tion  If  a  judgment  of  ouster  has  been  entered  against 

an  officer  de  facto,  and  salary  is  thereafter  paid  to  him,  the 
officer  de  jure  may  maintain  an  action  therefor  against  the 
city  or  county,  notwithstanding  such  payment  ....  If  no 
part  of  the  salary  has  been  paid  during  the  incumbency  of  an 
officer  de  facto,  the  officer  dejure,  although  he  performed  none 
of  the  duties  of  the  office,  may  maintain  an  action  against  the 
city  and  county  for  the  salary  and  emoluments  thereof."  Mr, 
Freeman  concludes  by  saying:  "Hence  the  principal  case, 
and  cases  in  California  and  Tennessee,  maintain  the  doctrine, 
against  the  weight  of  authority,  but  in  harmony,  we  think, 
with  judicial  principles,  that  the  payment  of  the  salary  to  an 
officer  de  facto  in  no  way  impairs  the  right  of  the  officer  dejure 
to  recover  such  salary  from  the  city,  county,  or  other  public 
body  charged  with  the  duty  of  making  its  payment." 

Numerous  authorities  are  cited  in  support  of  the  doctrine  as 
stated  by  Mr.  Freeman,  and  we  think  it  lays  down  the  proper 
rule.  See  also  People  v.  Smyth,  28  Cal.  21;  Carroll  v.  Sieben- 
thaler,  37  Cal.  193;  People  v.  Oulton,  28  Cal.  44;  Memphis  v. 
Woodward,  12  Heisk.  499;  27  Am.  Rep.  750;  Matthews  v. 
Board  etc.,  53  Miss.  715;  24  Am.  Rep.  715;  McCue  v.  Wapello 
Co.,  56  Iowa,  698;  41  Am.  Rep.  134;  Glascock  v.  Lyons,  20  Ind. 
1;  83  Am.  Dec.  299;  Douglass  v.  State,  31  Ind.  429. 

Judge  Cooley,  in  a  very  able  dissenting  opinion  in  the  case 
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of  Auditor  etc.  v.  Benoit,  20  Mich.  176,  4  Am.  Rep.  382,  holds 
that  the  payment  of  salary  to  a  de  facto  officer  is  not  a  defense 
to  an  action  by  the  de  jure  officer,  and  this  is  in  harmony  with 
all  general  principles  of  the  law.  The  de  jure  officer  is  entitled 
to  the  possession  and  emoluments  of  the  office,  and  he  is  un- 
lawfully kept  out  of  it  by  an  intruder. 

It  is  inconsistent  with  all  principles  of  justice  and  equity 
that  such  intruder  and  unlawful  occupant  shall  have  the  emol- 
uments for  the  length  of  time  he  can  continue  in  possession* 
or  that  the  person  from  whom  the  salary  is  due,  when  he  has 
knowledge  of  the  facts,  can  set  up  as  a  defense  the  fact  that  a 
de  facto  officer  is  in  possession  of  the  office  and  depriving  the 
dejure  officer  of  the  possession  of  the  office,  though,  as  we  have 
heretofore  stated,  it  is  unnecessary  to  go  to  this  extent  in  this 
case,  as  Worrell,  in  addition  to  being  a  de  jure  officer,  was  oc- 
cupying apartments  set  apart  to  him  by  the  state,  and  was 
discharging  the  duties  of  the  office  as  well  and  as  fully  as  he 
could  in  any  other  place,  so  that  he  was  both  a  de  jure  and  de 
facto  officer.  As  regards  this  case  there  was  an  appropriation 
made  to  pay  the  salary  of  the  chief  of  the  bureau  of  statistics; 
that  money  is  in  the  treasury.  The  only  method  by  which 
Worrell,  who  is  such  de  jure  officer,  can  recover  his  salary  is 
by  a  proceeding  in  mandate  compelling  the  auditor  of  state  to 
draw  a  warrant  on  the  treasurer  for  the  amount. 

The  auditor  refused  to  draw  his  warrant,  and  Worrell  insti- 
tuted this  suit  The  facts  found  show  the  money  in  the  treas- 
ury; that  Worrell  is  the  dejure  officer;  that  immediately  upon 
his  qualification  he  was  assigned  quarters  by  the  auditor  of 
Btate;  that  he  has  discharged  the  duties  of  the  office.  The 
only  possible  or  pretended  defense  urged  is,  that  Peelle,  who 
had  been  acting  as  a  de  facto  chief  prior  to  Worrell's  appoint- 
ment, continued  to  occupy  the  apartments  which  he  had 
theretofore  occupied,  and  to  gather  statistics  and  do  as  he  had 
before  done,  not  having  any  title  to  the  office,  and  that  the  ap- 
pellee had,  with  full  knowledge  of  all  the  facts,  paid  to  Peelle 
$750  of  salary.  These  facts  constitute  no  defense  to  Worrell's 
action  for  mandamus  to  compel  the  payment  of  his  salary. 
Worrell  was  entitled  to  his  mandate,  and  the  circuit  court 
erred  in  its  conclusions  of  law. 

The  judgment  is  reversed,  with  instructions  to  the  court 
below  to  restate  its  conclusions  of  law,  stating  that  Worrell  is 
entitled  to  a  mandate  prayed  for  to  the  full  amount  of  salary 
due  him,  $2,550,  and  to  render  judgment  accordingly. 
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SEPARATE   OPINION. 

Elliott,  J.  I  concur  in  the  conclusion  reached  in  the 
opinion  of  the  court,  solely  upon  the  ground  that  the  contro- 
Tersy  as  to  the  particular  office  in  dispute  is  settled  by  the 
prevailing  opinions  delivered  in  the  cases  between  the  claim- 
ants to  the  office  on  former  appeals.  Accepting  those  decis- 
ions as  the  law  of  the  particular  controversy,  as  the  court  is 
bound  to  do,  it  must  follow  that  Worrell  is  the  rightful  officer, 
and  that,  as  the  rightful  officer,  he  is  entitled  to  the  compen- 
sation attached  to  the  office.  The  case,  in  the  form  it  has 
assumed,  is  unique,  and  cannot,  as  I  suppose,  be  deemed  a 
precedent  justifying  the  inference  that  a  state  disbursing  or 
distributing  officer  must,  at  his  peril,  decide  a  controversy  be- 
tween rival  claimants  to  a  public  office.  This  I  say  because 
the  doctrine  of  the  prevailing  opinions  on  former  appeals  is, 
that  Peele  did  not  have,  and  could  not  have,  any  title  to  the 
office;  and  upon  these  decisions  the  auditor  of  state  could 
have  acted  without  incurring  any  risk,  inasmuch  as  the  entire 
controversy  as  to  the  right  to  the  office  concerned  matters  of 
law  and  not  of  fact.  In  saying  this  I  do  not  mean  to  be  un- 
derstood as  receding  from  the  opinions  heretofore  expressed 
upon  the  principal  question,  for  I  here  simply  yield  to  the 
doctrine  declared  by  the  court  in  its  former  decisions. 


PiTBUO  Omcnu — Kioht  or  Otficbb  dx  Jurs  to  Salary.  —The  right 
of  ao  officer  de  jure  to  his  salary,  when  the  office  is  la  the  posaessioa  of  an 
officer  de  /aetOt  is  thoroughly  discussed  in  Andrews  r.  Portland,  79  Me.  484; 
10  Am.  St.  Rep.  280,  and  particularly  in  tho  not*  thereto,  which  is  cited 
with  approTil  in  the  principal  eas«. 


Spauldinq  v,  Harvey. 

[139  INDIAKA,  IOC] 

Pnuoirs  OT  UxMimD  Mnn>,  Fbaud  ot.  — One  so  weak  Intellectually  as  to 
be  incapable  of  nuuiaging  his  estate,  and  on  that  account  subject  to 
guardianship,  may  still  be  capable  of  perpetrating  a  fraud,  and  if  he 
does  so,  the  party  injured  thereby  is  not  in  all  cases  without  redress. 

SCBKOOATION.  — Thb  RioHT  07  SaBROOATION  DOES  NOT  DkPKND  UPOK  NOR 
Orow  OCT  of  the  ability  of  the  parties  to  make  valid  contracts,  and  is 
Bot  fonnded  upon  contract,  express  or  implied,  but  upon  principles  of 
equity  and  justice  intended  to  afford  protection  to  the  meritorious  cred- 
itor,  and  to  prevent  the  sweeping  away  of  the  fund  from  which  in  good 
ooosoienoe  he  ought  to  be  paid. 
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SCBBOOATIOir. — MORTOAQBKS  DiSCHARQINO   A  PBB-SXISTIira  LlEX  OV    TUM 

MoRTOAOKD  Prkmisks  are  entitled  to  be  subrogated  thereto,  if  they 
acted  in  good  faith,  altboagh  the  mortgage  proved  to  b«  void  for  want 
of  capacity  on  the  part  of  the  mortgagors  to  execute  it. 
Subrogation  —  Insolvenct.  —  The  right  to  be  subrogated  to  the  secaritiei 
of  one  who  has  been  paid  does  not  depend  upon  the  solvency  or  insol* 
rency  of  the  debtor,  but  upon  the  circumstances  attending  the  payment 
of  the  debt  to  which  the  security  was  incident. 

A,  E.  Steele  and  J.  A,  Kersey^  for  the  appellant 
0.  W.  Harvey  and  H.  J,  Paulus^  for  the  appellees. 

McBride,  J.  November  28,  1886,  Almaretta  Lockwood, 
one  of  the  appellees  herein,  was  the  owner  of  an  undivided 
interest  in  certain  land  in  Grant  County.  On  that  day  one 
Josiah  Ferguson  recovered  a  judgment  in  the  Grant  circuit 
court  against  her  for  thirty  dollars  and  costs,  which  became 
a  lien  on  her  interest  in  the  land.  December  28,  1886,  she, 
with  her  husband  and  co-appellee,  James  H.  Lockwood,  were, 
by  the  Wells  circuit  court,  adjudged  of  unsound  mind,  and 
incapable  of  managing  their  respective  estates,  and  the  appel- 
lant  was  duly  appointed  their  guardian. 

The  guardianship  was  terminated  by  a  judgment  of  the 

Wells  circuit  court,  on  the day  of  April,  1887,  declaring 

them  restored  to  their  right  minds,  and  again  capable  of  man- 
aging their  estates.  On  the  twenty -sixth  day  of  January,  1887, 
the  Jjockwoods  applied  to  the  appellees,  Harvey  and  Paulus, 
to  act  as  their  attorneys  in  the  institution  and  conduct  of  cer- 
tain litigation,  and  represented  to  them  that  they  had  been 
already  adjudged  of  sound  mind,  and  their  guardianship  ter- 
minated. Harvey  and  Paulus,  not  knowing  that  this  was 
untrue,  accepted  and  entered  upon  the  duties  of  the  employ- 
ment, and  to  secure  the  compensation  agreed  upon,  took  from 
the  Lock  woods  a  mortgage  on  the  land  in  Grant  County.  On 
the  day  the  mortgage  was  executed,  the  land  was  advertised 
for  sale  by  the  sheriff  of  Grant  County,  on  an  execution  issued 
on  the  Ferguson  judgment. 

Harvey  and  Paulus,  to  save  the  land  from  sale,  and  thereby 
protect  their  mortgage,  paid  to  the  sheriff  $48.43,  the  amount 
of  the  judgment,  with  costs.  This  suit  was  originally  com- 
menced to  foreclose  the  mortgage,  but  the  Lockwoods  and  the 
appellant,  who  was  joined  as  a  defendant,  attacked  the  valid- 
ity of  the  mortgage,  on  the  ground  of  the  incapacity  of  the 
mortgagors  when  it  was  executed.  The  appellant,  also,  by  a 
separate  answer,  which  was  supported  on  the  trial  by  proof, 

AM.  St.  Rv.,  Vol.  XXVIIL  — la 
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showed  that  when  he  was  discharged  as  guardian  the  Wells 
circuit  court  allowed  him,  for  services,  money  expended,  etc., 
$373.78,  which  the  court  adjudged  to  be  a  specific  lien  on  the 
mortgaged  land,  and  that  a  transcript  of  the  judgment  had 
been  duly  filed  and  recorded  in  the  clerk's  office  of  Grant 
County. 

Harvey  and  Paulus  thereupon,  with  leave  of  the  court,  and 
without  objection  from  the  defendants,  filed  a  second  paragraph 
of  complaint,  alleging  the  facts  substantially  as  above  stated, 
and  asking  to  be  subrogated  to  the  lien  of  the  Ferguson  judg- 
ment. This  paragraph  also  contained  averments  charging 
that  the  representations  made  by  the  Lockwoods  to  Harvey 
and  Paulus,  that  they  had  been  adjudged  of  sound  mind  and 
relieved  from  guardianship,  were  not  only  false,  but  were 
fraudulently  made  to  induce  them  to  act  as  such  attorneys 
and  accept  said  mortgage.  The  circuit  court  found  these  aver- 
ments to  be  true,  and  adjudged  the  mortgage  void,  but  sus- 
tained the  claim  of  Harvey  and  Paulus  to  be  subrogated  to 
the  lien  of  the  Ferguson  judgment,  with  priority  over  the 
judgment  of  the  appellant. 

This  conclusion  of  the  court  is  vigorously  attacked  by  the 
appellant,  who  insists  that  the  mortgage  being  void,  and  the 
mortgagors  incapable  of  contracting,  the  payment  by  the  ap- 
pellees of  the  Ferguson  judgment  was  voluntary,  and  by  per- 
sons standing  in  the  relation  of  strangers  to  the  debtors,  and 
will  not  entitle  them  to  subrogation. 

In  this  the  appellant  is  wrong,  and  the  judgment  of  the  cir- 
cuit court  is  right.  True,  the  mortgage  was  void,  because  the 
mortgagors  were,  by  the  express  terms  of  the  statute,  legally 
incapacitated  from  contracting.  One  may,  however,  be  so 
weak  intellectually  as  to  be  incapable  of  managing  his  estate, 
and  thus  be  legally  subjected  to  guardianship,  and  still  be 
capable  of  perpetrating  a  fraud. 

The  court  has  found  in  this  case  that  these  parties,  by  means 
of  the  representations  made,  not  only  secured  the  services  of 
the  appellees,  as  attorneys,  but  also  induced  them  to  save  their 
land  from  sale  by  the  sheriff  by  paying  the  Ferguson  judg- 
ment. It  is  certain  that  they  obtained  a  substantial  benefit. 
To  sustain  their  present  claim  would  be  to  relieve  them  wholly 
from  liability  for  the  Ferguson  judgment,  without  having  ren- 
dered any  equivalent  whatever  therefor. 

The  statute  which  provides  for  the  guardianship  of  those 
non  eompoSj  and  for  the  conservation  of  their  estates,  is  in- 
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tended  to  protect  them  from  the  consequences  of  their  mental 
weakness,  and  to  guard  against  the  danger  of  wrong  being 
done  to  them  by  the  dishonest  and  the  unscrupulous.  It  was 
never  intended  to  serve  as  an  intrenchment  to  shelter  them 
from  the  consequences  of  such  wrongs  as  their  limited  capacity 
gave  them  the  power  to  knowingly  perpetrate  upon  others. 

Indeed,  if  no  question  of  fraud,  or  of  attempted  fraud,  en- 
tered into  the  transaction,  it  is  a  clear  case  calling  for  the  ap- 
plication of  the  doctrine  of  subrogation,  which  does  not  depend 
upon  or  grow  out  of  the  ability  of  the  parties  to  make  valid 
contracts,  as  it  is  not  founded  upon  contract,  either  express  or 
implied,  but  upon  principles  of  equity  and  justice,  intended 
to  afford  protection  to  a  meritorious  creditor,  and  prevent  the 
sweeping  away  of  the  fund  from  which,  in  good  conscience,  he 
ought  to  be  paid;  Sheldon  on  Subrogation,  sec.  4;  3  Pomeroy's 
Eq.  Jur.,  sec.  1419;  Rooker  v.  Benson^  83  Ind.  250. 

Assume  that  the  mortgagors  as  well  as  the  mortgagees  acted 
in  good  faith,  when  the  mortgagees,  to  protect  what  they  er- 
roneously supposed  was  a  valid  mortgage,  paid  the  judgment, 
they  were  neither  strangers  nor  volunteers.  The  fact  that  the 
mortgage  proved  to  be  void  because  the  makers  had  not  the 
legal  power  to  make  it  affords  only  stronger  reasons  why 
the  equitable  doctrine  of  subrogation  should  be  invoked. 

The  second  paragraph  of  the  complaint,  asking  for  subroga- 
tion, did  not  contain  any  averments  of  the  insolvency  of  the 
debtors,  or  that  they  had  no  other  property  ont  of  which  the 
claim  could  be  collected.  Appellant  demurred  to  this  para- 
graph, on  the  ground  that  it  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  and  the  demurrer  being  overruled, 
an  exception  was  saved  to  the  ruling.  This  ruling  is  assigned 
as  error,  appellant  insisting  that  the  omission  of  such  aver- 
ments, or  their  equivalent,  makes  the  complaint  bad.  The 
question  in  this  case  is  as  to  the  perservation  of  a  security  in 
favor  of  a  creditor. 

The  right  of  a  creditor  to  be  subrogated  to  the  securities  of 
one  whose  claim  he  has  paid  does  not  depend  upon  the  sol- 
vency or  the  insolvency  of  the  debtor,  but  upon  the  circum- 
stances attending  the  payment  of  the  debt  to  which  the  security 
was  an  incident. 

Judgment  afhrmed,  with  costs. 

IifSAifK  Prr<k):<»,  thrtr  RRAPONsiBiLrrr  »oi»  WROifOTtn.  Actm:  8m  Melty- 
tyrf  V.  ShoUy,  121  111.  660;  2  Am.  St.  Rep.  140,  «ad  note;  Jdor$e  r.  Oratn/brd^ 
17  Vt.  499;  44  Am.  Deo.  349,  aad  not«. 
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SoBROOATioiT,  DoCTRiNB  OF.  —  The  doctrine  of  subrogation  ia  founded  on 
principles  of  equity,  and  not  on  contract:  Cheesbrough  v.  Millard^  1  Johns.  Ch. 
409;  7  Am.  Dec.  494;  Pecue  v.  Egan,  131  N.  Y.  262;  Insurance  Co.  qfN.A.  ▼, 
Fidelity  etc  Trust  Co.,  123  Pa.  St.  523;  10  Am.  St  Rep.  646,  and  note;  Joluif 
ton  T.  Bai-reU,  117  lud.  551;  10  Am.  St.  Rep.  83,  and  note)  £htparU  Bardin, 
24  S.  C.  377;  27  Am.  St.  Bep.  820,  and  note. 


CiTT  OP  Richmond  v.  Dudlbt. 

[129  Indiana,  IIZ] 

Mdnicipal  Corporation,  Arbitrary  Ordinances  07.  —  An  ordinance  pro* 
bibiting  the  keeping  of  certain  inflammable  or  explosive  oils  within  the 
limits  of  a  municipality,  but  reserving  to  the  common  council  the  right 
to  grant  permission  to  keep  such  oils  in  such  locations  and  buildings 
and  to  such  persons  as  it  deemed  suitable  and  proper,  and  to  revoke 
such  permission  at  any  time,  is  void  because  it  may  enable  such  eonncil 
to  arbitrarily  control  business  without  any  fixed  or  known  rules. 

Municipal  Ordinanck  Placing  Restriction  upon  Lawful  Conduct  or 
THE  Lawful  Use  of  Property  must,  in  order  to  be  valid,  specify  the 
rules  and  conditions  to  be  observed  in  such  conduct  or  business,  and 
must  admit  to  the  exercise  of  the  privilege  all  citizens  alike  who  will 
comply  with  such  rules  and  conditions,  and  must  not  admit  of  the  exer* 
cise,  or  of  the  opportunity  for  the  exercise,  of  any  arbitrary  disorimina* 
tion  by  municipal  authorities  between  citizens  who  will  so  comply. 

A.  C.  Lindemuth,  H.  C.  FoXy  and  J,  0.  Robhin$f  fop  the  ap- 
pellant. 

C.  H,  Burchenal  and  J.  L.  Rupe^  for  the  appellee. 

Miller,  J.  This  was  an  action  brought  before  the  mayor 
of  the  city  of  Richmond  against  the  appellee  for  the  viola- 
tion of  a  city  ordinance  regulating  the  storing  and  keeping  of 
petroleum  and  other  inflammable  oils  within  the  corporate 
limits.  Judgment  was  rendered  against  the  appellee  before 
the  mayor,  and  the  cause  appealed  to  the  Wayne  circuit 
court.  In  that  court  demurrers  were  sustained  to  the  several 
paragraphs  of  complaint,  and  judgment  on  the  demurrer  ren- 
dered against  the  appellant. 

The  only  question  before  us  is  as  to  the  validity  of  the  or- 
dinance. 

The  sections  of  the  ordinance  to  which  the  objections  are 
made  are  as  follows:  — 

"  Sec.  1.  Be  it  ordained  by  the  Common  Council  of  the  city 
of  Richm/)nd,  That  it  shall  be  unlawful  for  any  person  to  keep 
or  store  any  petroleum,  naphtha,  benzine,  gasoline,  coal-oil,  op 
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any  inflammable  or  explosive  oils  within  the  corporate  limits 
of  the  city  of  Richmond,  in  quantities  greater  than  five  barrels 
at  a  time,  except  as  hereinafter  provided. 

"  Sec.  2.  Any  person  desiring  to  keep  or  store  any  of  the  oils 
or  products  mentioned  in  the  first  section  of  this  ordinance 
within  the  corporate  limits  of  the  city,  in  quantities  greater 
than  five  barrels  at  a  time,  shall  present  a  written  petition  to 
the  common  council  at  a  regular  meeting  thereof,  setting  forth 
an  exact  description  of  the  location,  premises,  and  buildings 
on  and  in  which  it  is  proposed  to  keep  and  store  such  oils  and 
products,  and  the  manner  and  kind  of  vessels  in  which  the 
same  are  to  be  kept,  the  kind  of  oils,  and  the  purpose  for  which 
they  are  to  be  kept. 

"  Sec.  3.  Upon  the  presentation  of  the  petition,  as  provided 
in  section  2  of  this  ordinance,  the  common  council  may,  if 
the  location  and  buildings  described  in  said  petition,  and  the 
purpose  and  keeping  of  such  oils  and  products,  are  deemed 
suitable  and  proper,  and  that  the  person  presenting  such  peti- 
tion is  a  proper  person,  grant  such  permission  to  the  person 
presenting  such  petition  to  keep  and  store  such  oils  and 
products  on  the  premises  and  in  the  manner  set  forth  in  the 
petition,  or  in  the  manner  which  the  council  may  direct,  in 
quantities  greater  than  five  barrels  at  a  time,  which  permis- 
sion so  granted  may  be  revoked  at  any  time  at  the  option  of 
the  council;  and  the  rights  and  privileges  to  be  exercised  by 
the  person  receiving  said  permission  shall  not  be  assignable 
or  transferable,  by  the  person  receiving  the  same,  to  any  other 
person  directly  or  indirectly,  and  any  attempt  so  to  do  shall 
be  deemed  a  revocation  of  all  rights  and  privileges  on  the  part 
of  the  person  making  the  attempt." 

Two  objections  are  urged  against  the  validity  of  this  ordi- 
nance: 1.  That  it  gives  to  the  council  the  power  to  arbitrarily 
discriminate  between  citizens  by  giving  the  permission  to 
some  and  withholding  it  from  others  under  similar  conditions, 
and  because  it  specifies  no  terms  or  conditions  to  be  observed 
in  the  keeping  or  storing  of  such  oils  which  could  be  com- 
plied with  by  all  citizens  alike;  2.  That  the  ordinance  is  un- 
reasonable, and  is  an  undue  restraint  upon  lawful  trade  and 
business. 

The  subject  covered  by  the  ordinance  in  question  is  clearly 
within  the  police  power  conferred  by  the  charter  upon  the 
municipality. 

Section  3155  of  the  Revised  Statutes  of  1881  provides  that 
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the  common  council  of  a  city  shall  have  power  to  make  by- 
laws and  ordinances  not  inconsistent  with  the  laws  of  the 
state,  and  necessary  to  carry  out  the  objects  of  the  corporation. 

The  danger  to  be  apprehended  to  life  and  property  from  the 
storing  of  inflammable  or  explosive  substances  in  large  quan- 
tities within  the  limits  of  a  city  is  so  great  as  to  invite  legisla- 
tive control  of  the  same  by  the  city  government. 

The  principal  question  in  this  case  is,  whether  or  not  the 
ordinance  in  question  is  a  valid  exercise  of  that  power. 

It  will  be  observed  that  this  ordinance  does  not  establish 
any  general  rules  for  the  storage  of  the  substances  proposed 
to  be  regulated,  but  reserves  to  itself,  at  regular  meetings,  the 
right  to  grant  or  refuse  permission  to  keep  and  store  such  oils, 
dependent  upon  whether  it  at  such  time  deems  the  location 
and  buildings  suitable  for  such  purpose,  and  the  person  pre- 
senting the  petition  "  a  proper  person."  It  further  provides 
that  the  permission  when  granted  "  may  be  revoked  at  any 
time  at  the  option  of  the  council." 

Language  better  calculated  to  enable  the  common  council 
to  arbitrarily  control  the  business,  without  any  fixed  or  known 
rules,  cannot  well  be  imagined.  The  business  of  keeping,  stor- 
ing, and  dealing  in  such  oils  is  a  legitimate  business,  and 
-every  citizen  has  an  inherent  right  to  engage  in  the  business 
oipon  equal  terms  with  any  other  citizen. 

In  the  case  of  Bills  v.  City  of  Goshen,  117  Ind.  221,  an  ordi- 
nance of  the  city  requiring  a  license  for  carrying  on  the  busi- 
ness of  roller-skating,  and  providing  that  such  license  should 
be  issued  upon  the  payment  into  the  city  treasury  of  such  sum 
of  money  "as  the  mayor  or  common  council  shall  determine 
in  each  particular  case,"  was  held  invalid,  the  objection  being 
that  a  discretion  was  lodged  in  the  mayor  or  common  council 
in  fixing  the  fee  to  be  charged.  In  the  opinion  this  language 
is  quoted  with  approval  from  Horr  and  Bemis  on  Municipal 
Police  Ordinances:  *'The  ordinance  itself  should  specify  every 
condition  of  the  license,  and  the  oflBcer  should  be  merely  in- 
trusted with  the  duty  of  issuing  licenses." 

In  Yick  Wo  v.  Hopkins,  118  U.  S.  356,  an  ordinance  of  the 
city  of  San  Francisco,  prohibiting  the  carrying  on  of  laundries 
without  a  permit  from  the  board  of  supervisors,  except  in 
buildings  constructed  of  stone,  was  held  invalid.  The  court 
aays:  "It  does  not  prescribe  a  rule  and  conditions  for  the 
regulation  of  the  use  of  property  for  laundry  purposes,  to  which 
all  similarly  situated  may  conform.     It  allows  without  restric- 
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tion  the  use  for  such  purposes  of  buildings  of  brick  or  stone; 
but  as  to  wooden  buildings,  constituting  nearly  all  those  in 
previous  use,  it  divides  the  owners  or  occupiers  into  two  classes, 
not  having  respect  to  their  personal  character  and  qualifica- 
tions for  the  business,  nor  the  situation  and  nature  and  adap- 
tation of  the  buildings  themselves,  but  merely  by  an  arbitrary 
line,  on  one  side  of  which  are  those  who  are  permitted  to  pur- 
sue their  industry  by  the  mere  will  and  consent  of  the  super- 
visors, and  on  the  other  those  from  whom  that  consent  is 
withheld  at  their  mere  will  and  pleasure.  And  both  classes 
are  alike  only  in  this,  that  they  are  tenants  at  will,  under  the 
supervisors,  of  their  means  of  living." 

In  Mayor  etc.  v.  Radecke,  49  Md.  327,  33  Am.  Rep.  239,  an  or- 
dinance of  the  city  of  Baltimore  prohibiting  the  use  of  steam- 
whistles  without  the  permit  of  the  mayor  was  held  invalid. 
The  objection  to  the  ordinance  was,  that  it  permitted  him  to 
exercise  his  own  discretion  in  revoking  a  permit,  without  gen- 
eral rules  to  guide  or  control  his  action. 

In  Barthet  v.  City  of  New  Orleans,  24  Fed.  Rep.  563,  an  ordi- 
nance was  held  invalid  which  made  it  unlawful  to  maintain  a 
slaughter-house,  "except  permission  be  granted  by  the  council 
of  the  city  of  New  Orleans." 

In  State  v.  Mahner,  43  La.  Ann.  496,  an  ordinance  of  the 
city  of  New  Orleans  forbidding  the  keeping  of  dairies  within 
certain  limits,  except  by  the  permission  of  the  city  council, 
was  held  to  be  null  and  void. 

In  City  of  Newton  v.  Belger,  143  Mass.  598,  an  ordinance 
which  permitted  the  board  of  aldermen  to  exercise  a  discre- 
tion in  granting  or  refusing  a  permit  for  the  erection  of  build- 
ings within  a  fire  district  was  held  invalid. 

Ordinances,  apparently  aimed  at  the  Salvation  Army,  pro- 
hibiting marching  through  the  public  streets  without  first  ob- 
taining the  consent  of  the  mayor  or  common  council,  or  some 
other  specified  officer,  not  containing  regulations  operating 
uniformly  on  all  processions,  have  been  held  invalid  in  Matter 
of  Frazee,  63  Mich.  396;  6  Am.  St.  Rep.  310;  Anderson  v.  City 
of  Wellington,  40  Kan.  173;  10  Am.  St.  Rep.  175;  and  City  of 
Chicago  v.  Trotter,  136  111.  430. 

It  seems  from  the  foregoing  authorities  to  be  well  estab- 
lished that  municipal  ordinances  placing  restrictions  upon 
lawful  conduct,  or  the  lawful  use  of  property,  must,  in  order 
to  be  valid,  specify  the  rules  and  conditions  to  be  observed  in 
•uch  conduct  or  business;  and  must  admit  of  the  exercise  of 
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the  privilege  by  all  citizens  alike  who  will  comply  with  sucly 
rules  and  conditions;  and  must  not  admit  of  the  exercise,  or 
of  an  opportunity  for  the  exercise,  of  any  arbitrary  discrimina- 
tion by  the  municipal  authorities  between  citizens  who  will 
60  comply. 

We  are  of  the  opinion  that  the  ordinance  under  consider- 
ation is  objectionable  for  the  reasons  indicated. 

Having  arrived  at  a  conclusion  that  will  necessarily  not 
only  dispose  of  the  case,  but  invalidate  the  ordinance,  we  deem 
it  unnecessary  to  pass  upon  the  other  objection  to  its  validity. 

The  ordinance  in  its  present  form  cannot  be  enforced,  and 
if  another  one  should  be  enacted,  we  must  presume  that  th» 
municipal  authorities  will,  in  their  wisdom,  enact  a  proper 
and  reasonable  ordinance. 

Judgment  affirmed.  ____^ 

Municipal  Corfobations — Ordinances. — A  mnnfcipal  ordinance  mast 
ba  reasonable,  consonant  with  the  powers  and  purposes  of  the  municipality, 
not  inconsistent  with  the  laws  of  the  state:  Ex  pa'^U  Gh-een,  94  Cal.  387;  and 
mast  not  violate  any  recognized  principle  of  legal  rights:  State  v.  Maimer,  43 
La.  Ann.  496;  nor  be  in  restraint  of  trade:  Millerstown  v.  Bell,  123  Fa.  St. 
151;  Brooks  v.  Mangan,  86  Mich.  576;  24  Am.  St.  Rep.  137,  and  note;  Koa- 
eitisat  V.  Slomberg,  68  Miss.  469;  24  Am.  St.  Rep.  281,  and  note;  Chaddock  v. 
Day,  75  Mich.  527;  13  Am.  St.  Rep.  468,  and  note;  Ancxraon  v.  Wellington, 
40  Kan.  173;  10  Am.  St.  Rep.  175;  note  to  Robinson  v.  Mayor  of  Franklin,  34 
Am.  Dec.  632-640.  In  Mayw  etc  of  Baltimore  v.  Bailecke,  49  Md.  217,  33 
Am.  Rep.  239,  an  ordinance  prohibiting  any  person  from  putting  up  a 
stationary  steam-engine  in  a  city  without  the  consent  of  the  mayor  and  com- 
mon  council,  and  allowing  the  revocation  of  such  permits,  and  compelling  thfr 
removal  of  such  engines  on  six  months'  notice,  under  a  prescribed  penalty, 
was  held  to  be  unreasonable  and  void.  In  Matter  of  Frazee,  63  Mich.  396, 
6  Am.  St.  Rep.  310,  an  ordinance  providing  that  "no  person  ....  shall 
march,  parade,  ride,  drive  in  or  upon  or  through  the  public  streets  of  the  city, 
....  with  musical  instruments,  ....  without  first  having  obtained  the 
consent  of  the  mayor  or  common  council,  etc. ;  but  such  processions,  as  well 
as  those  having  the  permit  or  consent  of  the  mayor  or  common  council,  when 
using  the  public  streets  of  such  city,  shall  conform  to  such  directions  as  the 
mayor  or  chief  of  police  may  give  in  relation  to  the  streets  to  be  used  and 
the  portion  thereof  to  be  occupied  by  them,  and  in  relation  to  the  manner  of 
such  use," — was  decided  to  be  unreasonable  and  void,  on  the  ground  that  it 
suppressed  what  ordinarily  was  lawful,  and  because  it  left  the  power  of  per- 
mitting  or  restraining  processions  and  their  courses  to  an  unregulated  discre- 
tion.  In  State  v.  Mahner,  43  La.  Ann.  496,  an  ordinance  which  prohibited 
dairies  within  certain  limits,  and  gave  the  common  council  the  power  to  grant 
permission  to  maintain  them  within  such  limits,  for  the  same  reasons  was 
held  to  be  void.  On  this  subject  also  consult  State  v.  Tenant,  110  N.  C.  609^ 
post,  715,  and  note. 
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First  National  Bank  op  Mt.  Yernon  v.  Sarlls. 

[1-^  Indiana,  201.] 

MUNICIFAL  OrDINANOB  —  INJUNCTION  TO  PrKVBNT  VIOLATION  OF.  —  lujunc* 

tioa  will  issue  to  prevent  the  erection  of  buildings  in  Tiolation  of  & 
municipal  ordinance,  though  they  ai-e  not  nuisances  per  ae,  if  the  per* 
ions  seeking  such  injunction  show  that  their  ereetion  will  work  special 
or  irreparable  injury  to  them  and  their  property. 

Municipal  Obdinancb.  —  Injonction  will  Issue  at  the  Son  of  Propbbtt 
Holders  to  prevent  the  rebuilding  or  repairing  of  wooden  buildings  in 
Tiolation  of  a  municipal  ordinance  establishing  fire  limits,  and  declaring 
it  to  be  unlawful  to  alter,  repair,  or  rebuild  any  frame  or  wooden  build- 
ing within  the  limits  so  established,  when  it  is  alleged  that  if  the  rebuild* 
ing  or  repairing  is  permitted,  the  buildings  of  the  complainants  will  be 
thereby  made  more  liable  to  destruction  by  fire,  and  the  rate  of  tire  insur* 
ance  will  be  increased,  and  the  value  of  the  property  depreciated. 

Pbaoticb  —  Joinder  of  Parties.  —  Owners  of  Separate  Parcels  of  Real 
Propertt  may  unite  in  a  suit  to  enjoin  the  repairing  or  rebuilding  of  a 
wooden  building  within  the  fire  limits  of  a  municipality,  whereby  their 
property  will  be  diminished  in  value,  and  subjected  to  increased  danger 
of  destruction  by  fire.  Their  common  danger  and  common  interest  in 
the  relief  sought  authorize  them  to  join  in  one  action. 

Municipal  Corporations  have  Power  to  EsAcr  Reasonable  Ordinances 
TO  Secdbe  Protection  aqainst  Fire,  and  while  this  power  may  be  lim- 
ited by  the  legislature,  no  limitation  will  be  presumed  from  a  statute- 
enumerating  some  of  the  common-law  powers  of  municipalities,  but  not 
nentioning  this  power.  A  municipal  corporation  has  power  to  enact  an 
ordinance  prohibiting  the  altering,  repairing,  or  rebuilding  of  wooden 
buildings  within  specified  limits,  in  such  a  manner  as  to  menace  the  pub- 
lic safety  or  to  endanger  adjacent  property,  under  a  statute  conferring 
upon  it  authority  to  establish  fire  limits,  and  to  prevent  the  erection  of 
wooden  buildings  in  such  parts  of  the  oity  as  tho  coanoil  may  deter- 
mine. 

Nuisances.  —  Municipal  Corporations  have,  without  statutory  authority, 
ample  power  at  the  common  law  to  cause  the  abatement  of  a  nuisance, 
and  if  it  cannot  be  otherwise  abated,  they  may  destroy  the  thing  which 
oonstitutes  or  creates  it. 

Municipal  Corporations  ark  not,  at  the  Cohmoit  Law,  Authorized  to 
Interfere  with  the  Erection  or  Repair  of  Buildings,  except  to  pre- 
Tent  the  doing  of  that  which,  from  its  nature,  would  have  a  tendency  to 
create  or  enhance  danger. 

▲  Municipal  Ordinance  Prohibitino  the  Altrrino,  Repairing,  or  Re- 
building OF  Ant  Frame  or  Wooden  Building  situate  within  specified 
limits,  whenever  the  amount  required  to  alter,  rebuild,  or  repair  shall 
exceed  three  hundred  dollars,  is  arbitrary,  unreasonable,  and  void,  be> 
eanse  it  prohibits  all  repairs,  whether  amounting  practically  to  a  rebuild. 
ing  or  not,  and  whether  creating  a  nuisance,  or  made  with  inflammable 
material  or  not.  Such  an  ordinance,  if  sustained,  might  compel  the  owner 
of  valuable  property  to  let  it  become  valueless  for  want  of  proper  repairs, 
and  result  in  the  taking  of  bis  property  without  due  process  of  law,  and 
without  the  sanction  of  that  overriding  necessity  by  virtue  of  which,  at 
times,  the  right  of  the  individual  may  be  sacrificed  to  the  public  good. 
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CoNsnnnTONAL  Law.  —  Police  Regulations  must  have  Reference  to  the 
UojrroRT,  the  safety,  or  the  welfare  of  society.  Rights  of  property  can- 
not be  invaded  under  the  guise  of  the  police  power,  nor  can  the  legisla- 
ture  constitutionally  declare  an  act  or  thing  to  be  a  common  nuisance 
which  palpably,  according  to  our  present  experience  or  information,  is 
not,  and  cannot  be,  under  any  circumstances,  a  common  nuisance  by  a 
A  common-law  definition  or  common-law  decision. 

E.  M.  Spencer  and  W.  P.  Edson,  for  the  appellants. 
0.  V.  Menzies  and  W,  S.  Jackson^  for  the  appellees. 

McBride,  J.  This  case  involves  the  validity  of  the  second 
section  of  an  ordinance  of  the  city  of  Mt.  Vernon,  entitled  "An 
ordinance  concerning  the  prevention  of  fires." 

The  first  section,  the  validity  of  which  is  not  called  in  ques- 
tion, establishes  fire  limitiS,  and  prescribes  the  material  which 
may  be  used  in  the  erection  of  buildings  within  these  limits. 
The  second  section  is  as  follows: — 

"Sec.  2.  It  shall  be  unlawful  for  any  person  to  alter, 
repair,  or  rebuild  any  frame  or  wooden  building  situated 
within  the  limits  defined  and  described  by  this  ordinance, 
whenever  the  amount  required  to  alter,  repair,  or  rebuild, 
shall  equal  or  exceed  the  sum  of  three  hundred  dollars. 

"  Any  person  violating  the  provisions  of  this  section  may 
be  fined  in  any  sum  not  less  than  two  dollars,  nor  more  than 
one  hundred  dollars,  with  costs;  and  each  day  that  workmen 
are  employed  on  such  building  shall  constitute  a  distinct 
offense." 

The  complaint  charges,  in  substance,  that  the  appellees 
were  the  owners  of  certain  real  estate  in  Mt.  Vernon,  and 
within  the  fire  limits  prescribed  by  the  ordinance  in  question, 
upon  which  they  were  threatening  to,  and  had  commenced  to, 
rebuild  and  repair  certain  frame  buildings,  at  a  cost  exceed- 
ing three  hundred  dollars,  which  had  previously  been  partially 
destroyed  by  fire.  The  appellants  (plaintiff's  below)  are  shown 
to  be  each  the  owners  of  certain  other  tracts  of  land,  either 
adjacent  to  or  in  the  immediate  vicinity  of  the  appellees* 
building,  on  which  valuable  buildings  have  been  erected;  and 
they  charge  that  by  reason  of  the  threatened  repairing  and 
rebuilding  by  the  appellees,  the  danger  of  the  destruction  by 
fire  of  their  respective  buildings  is  "greatly  increased,  and 
made  more  imminent,  thereby  diminishing  the  value  of  said 
plaintiffs*  real  estate,  and  increasing  the  rate  of  fire  insurance 
thereon,  to  the  irreparable  injury  and  damage  of  the  said 
buildings  on  each  and  all  of  the  said  pieces  of  real  estate  so 
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as  aforesaid  owned  by  the  plaintiffs,  and  is  an  obstruction  to 
the  free  use  by  the  plaintiffs  of  their  said  property,  and  inter- 
feres with  the  comfortable  enjoyment  thereof,"  etc.  Prayer 
for  an  injunction. 

The  circuit  court  sustained  a  demurrer  to  the  complaint, 
and  rendered  judgment  for  costs  in  favor  of  the  appellees. 

Three  questions  are  presented  and  discussed:  1.  Will  in- 
junction lie  in  such  a  case  ?  2.  If  so,  is  there  a  misjoinder  of 
parties  plaintiff  ?  3.  Is  the  section  of  ordinance  in  question 
valid  ? 

As  a  rule,  a  court  of  equity  will  not,  at  the  suit  of  a  city, 
restrain  by  injunction  the  threatened  violation  of  an  ordinance 
of  such  city  regulating  the  erection  of  buildings  for  the  pur- 
pose of  greater  security  against  damage  by  fire:  15  Am.  & 
Eng.  Ency.  of  Law,  1172;  ViHage  of  St.  Johns  v.  McFarlan,  33 
Mich.  72;  20  Am.  Rep.  671;  President  etc.  of  Waupun  v.  Moorey 
34  Wis.  450;  17  Am.  Rep.  446;  Mayor  etc.  v.  Thome,  7  Paige, 
261;  Mayor  of  Manchester  v.  Smyth,  64  N.  H.  380. 

Nor  will  the  courts  thus  interfere,  at  the  suit  of  an  indi- 
vidual, when  such  interference  is  sought  solely  for  the  enforce- 
ment of  the  ordinance,  and  not  because  of  special  damage 
threatening  the  party  asking  such  interference. 

Some  of  the  authorities  above  cited  affirm  that  to  warrant 
the  application  of  the  restraining  power  to  prevent  the  erec- 
tion of  buildings  in  violation  of  a  city  ordinance,  the  act  sought 
to  be  restrained  must  be  a  nuisance  in  fact,  and  not  one  created 
solely  by  statutory  enactment  or  municipal  ordinance. 

We  can  see  no  good  reason  for  the  distinction.  Where  it 
is  shown  that  the  erection  of  a  building,  if  permitted,  will  be 
in  express  violation  of  a  valid  municipal  ordinance,  although 
it  would  not  be  a  nuisance  per  se,  an  individual  who  shows 
such  fact,  and  shows  in  addition  that  its  erection  will  work 
special  and  irreparable  injury  to  him  and  to  his  property,  is 
entitled  to  relief  by  injunction. 

It  is  only  where  the  injury  is  general  and  public  in  its 
effects,  and  no  private  right  is  violated,  in  contradistinction 
to  the  rights  of  the  rest  of  the  public,  that  individuals  are  pre- 
cluded from  bringing  private  suits  for  the  violation  of  their 
individual  rights:  Blanc  v.  Murray,  36  La.  Ann.  162;  51  Am. 
Rep.  7;  Wood  on  Nuisances,  sees.  645  et  seq.;  McCloskey  v. 
Kreling,  76  Cal.  511;  Horstman  v.  Young,  13  Phila.  19;  Rand 
T.  Wilber,  19  111.  App.  395;  Mayor  etc.  v.  Hoffman,  29  La.  Ann. 
051;  29  Am.  Rep.  345.) 
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In  the  case  at  bar  it  is  charged  by  the  averments  in  th& 
complaint  that  the  threatened  act  will  be  in  violation  of  a 
municipal  ordinance,  and  that  it  will  work  special  and  irrep- 
arable injury  to  the  property  of  the  petitioners.  They  have 
the  right  to  maintain  the  action. 

There  is  no  misjoinder  of  parties  plaintiff.  While  the  ap- 
pellants are  shown  to  be  the  owners  of  separate  and  distinct 
tenements,  and  thus  are  not  united  in  interest  with  each  other, 
there  is  one  object  of  common  interest  among  all  of  them. 

They  all  claim  one  general  right  to  be  relieved  from  that 
which  they  insist  is  a  nuisance,  and  which  alike  affects  all  of 
them.  Their  common  danger  and  common  interest  in  the 
relief  sought  authorizethem  to  join  in  the  action:  Tate  v.  Ohio 
etc.  R.  R.  Co.,  10  Ind.  174;  71  Am.  Dec.  309,  and  authorities 
there  cited;  Town  of  Sullivan  v.  Phillips,  110  Ind.  320. 

The  question  as  to  the  validity  of  the  ordinance  presents 
much  greater  difficulty. 

There  can  be  no  doubt  that  in  this  state  cities  possess  am- 
ple power  to  enact  and  enforce  reasonable  ordinances  to  secure 
protection  against  fire.  In  the  absence  of  express  statutory 
authority,  the  enactment  and  enforcement  of  reasonable  regu- 
lations of  this  character  are  recognized  as  a  legitimate  ex- 
ercise of  the  police  power  necessary  to  the  safety  of  the  city: 
Baumgartner  v.  Hasty,  100  Ind.  575;  50  Am.  Rep.  830;  Hasty 
V.  City  of  Huntington,  105  Ind.  540;  Clarh  v.  City  of  South 
Bend,  85  Ind.  276;  44  Am.  Rep.  18,  and  authorities  cited  in 
each;  also  Mayor  etc.  v.  Hoffman,  29  La.  Ann.  651;  29  Am. 
Rep.  345;  King  v.  Davenport,  98  111.  305;  38  Am.  Rep.  89; 
Wadleigh  v.  Qilman,  12  Me.  403;  28  Am.  Dec.  188;  City  of 
Salem  v.  Maynes,  123  Mass.  372;  City  of  Troy  v.  Winters,  4 
Thomp.  &  C.  256;  McKihbin  v.  Fort  Smith,  35  Ark.  352;  Kling- 
Ur  V.  Bickel,  117  Pa.  St.  326. 

In  addition  to  the  power  thus  possessed,  clause  32  of  sec- 
tion 3106  of  the  Revised  Statutes  of  1881,  enumerating  the 
powers  conferred  upon  cities,  confers  express  authority  to  es- 
tablish fire  limits,  and  prevent  the  erection  of  wooden  buildings 
in  such  parts  of  the  city  as  the  common  council  may  determine. 
The  statutory  authority  is  still  further  extended  by  clause  5 
of  the  same  section,  and  by  section  3155,  known  as  the  general- 
welfare  clause. 

Counsel  for  the  appellee  insist,  however,  that  the  enactment 
of  the  statutes  in  question  served  as  a  limitation  upon  the 
power  of  the  city;  that  the  powers  therein  enumerated,  and 


May,  1891,J     Fibst  Nat.  B'k  Mt.  Vernon  v.  Saells.      189 

more,  belonged  to  the  city  at  common  law,  and  that  by  the 
statutory  enumeration  of  certain  specific  powers,  all  others  not 
thus  enumerated  are  excluded.  Expressio  unius  est  exclusio 
alterius  has  no  application.  The  statute,  in  so  far  as  it  enu- 
merates common-law  powers  previously  possessed  by  the  mu- 
nicipality, is  merely  declaratory  of  the  common  law.  But 
while  it  is  no  doubt  competent  for  the  legislature,  in  creating 
such  corporations,  to  deprive  them  of  all  common-law  police 
power,  and  enact  that  they  shall  possess  and  exercise  such 
only  as  are  conferred  by  statute,  such  intention  of  the  legisla- 
ture will  not  be  inferred  simply  because  some  of  the  common- 
law  powers  are  enumerated,  while  no  mention  is  made  of 
others. 

In  the  exercise  of  these  powers,  they  may  not  only  pre- 
scribe where  wooden  buildings  may  and  where  they  may 
not  be  erected,  but  they  may  undoubtedly  exercise  a  reason- 
able control  over  the  making  of  repairs  on  all  buildings, 
whether  of  wood  or  not,  and  may  prevent  the  use  of  inflam- 
mable or  otherwise  dangerous  material  in  making  such  re- 
pairs. 

It  can  hardly  be  doubted  that  if  the  owner  of  a  building 
proposed  to  make  repairs  or  additions  to  it  of  such  material 
or  in  such  manner  as  to  seriously  menace  the  public  safety, 
or  to  greatly  endanger  adjacent  property,  the  city  authorities 
have  ample  power  to  interfere  and  prevent  the  making  of  such 
repairs  or  additions:  City  Council  v.  Louisville  etc.  R.  R.  Co.^ 
84  Ala.  127;  King  v.  Davenport,  98  111.  305;  38  Am.  Rep.  89. 

They  also  have  full  power  to  abate  nuisances,  and  may,  if 
necessary,  remove  or  compel  the  removal  of  buildings  which 
have  for  any  cause  become  nuisances,  by  getting  in  such  con- 
dition that  they  greatly  endanger  the  public  health  or  safety, 
or  the  safety  of  adjacent  property,  provided  the  danger  inheres 
in  the  building,  and  not  simply  in  the  use  to  which  the  build- 
ing is  put 

Here,  also,  although  the  statute  gives  ample  authority, 
they  have,  without  statutory  authority,  ample  power  at  com- 
mon law  to  cause  the  abatement  of  the  nuisance;  and  if  it 
cannot  be  otherwise  abated,  they  may  destroy  the  thing  which 
constitutes  or  creates  it:  Baumgartner  v.  Hasty,  100  Ind.  575; 
50  Am.  Rep.  830,  and  authorities  cited. 

They  may  also  remove  or  compel  the  removal  of  wooden 
buildings  erected  in  violation  of  a  valid  ordinance;  not  neces- 
•arily  because  the  building  thus  erected  is  a  nuisance,  but  be- 
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cause  its  erection  was  in  violation  and  defiance  of  the  law, 
and  its  owner  cannot  complain  when  the  law  is  vindicated  by 
its  removal.  If  it  were  possible  to  so  prepare  wood  that  it 
would  be  absolutely  non-inflammable,  and  that  a  building 
erected  of  it  would  be  fire-proof,  and  safer  than  one  erected  iu 
the  ordinary  way  of  stone  or  brick,  a  building  thus  erected  of 
wood,  in  violation  of  a  valid  ordinance  enacted  under  clause 
32  of  section  3106  of  the  Revised  Statutes  of  1881,  forbidding 
such  erection,  would  be  as  much  subject  to  removal  or  destruc- 
tion by  the  authorities  as  if  it  were  constructed  of  wood  not 
thus  prepared. 

It  is  manifest,  therefore,  that  the  right  to  remove  or  destroy 
the  building  thus  erected  in  violation  of  an  ordinance  does  not 
grow  out  of  the  fact  that  it  is  a  nuisance,  as  a  building  made 
out  of  such  material,  if  otherwise  skillfully  and  properly  con- 
structed, would  be  as  safe  or  safer  than  one  built  in  the  or- 
dinary way,  of  stone  and  brick,  and  could  not  be  a  nuisance. 
As  is  said  in  Baumgartner  v.  Hasty,  100  Ind.  575,  50  Am. 
Rep.  830:  "  A  municipal  corporation  has  no  power  to  treat  a 
thing  as  a  nuisance  which  cannot  be  one."  See  also  Wood  on 
Nuisances,  sec.  823;  Yates  v.  Milwaukee,  10  Wall.  497;  Mat- 
ter of  Jacobs,  98  N.  Y.  98;  50  Am.  Rep.  636. 

The  power  in  such  case  to  compel  the  removal  of  the  build- 
ing grows  solely  out  of  the  fact  that  its  erection  was  in  viola- 
tion of  the  ordinance. 

The  discovery  of  a  process  by  which  wood  could  be  made  non- 
inflammable,  and  in  all  respects  as  safe  to  be  used  in  the  con- 
struction of  buildings  as  stone  or  brick  or  iron,  would  end 
the  common-law  power  of  the  city  to  prohibit  the  erection  of 
wooden  buildings,  or  its  power  under  the  general-welfare  clause, 
while  under  the  statute  that  power  would  still  exist,  simply 
because  the  material  was  wood,  and  not  at  all  because  it  was 
dangerous. 

So  with  the  power  to  remove  buildings  already  erected. 
There  is  no  express  legislation  on  the  subject,  and  such  powers 
as  the  city  has  are  its  common-law  powers,  reinforced  by  the 
general-welfare  clause  of  the  statute. 

As  above  shown,  a  building  erected  in  violation  of  a  valid 
ordinance  may  be  removed  without  reference  to  its  character; 
but  with  this  exception,  cities  can  only  condemn  as  nuisances 
and  compel  the  removal  of  buildings  which  are  in  themselves, 
for  some  reason,  dangerous  or  hurtful. 

The  author  of  a  valuable  work  on  the  law  of  nuisances  states 
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the  law  as  follows:  "  Nor  does  the  power  to  abate  nuisances 
warrant  the  destruction  of  valuable  property  which  was  law- 
fully erected,  or  anything  which  was  erected  by  lawful  author- 
ity. It  would,  indeed,  be  a  dangerous  power  to  repose  in 
municipal  corporations  to  permit  them  to  declare  by  ordi- 
nance, or  otherwise,  anything  a  nuisance  which  the  caprice  or 
interest  of  those  having  control  of  its  government  might  see 
fit  to  outlaw,  without  being  responsible  for  all  the  consequen- 
ces; and  even  if  such  power  is  expressly  given  by  the  legisla- 
ture, it  is  utterly  inoperative  and  void,  unless  the  thing  is  in 
fact  a  nuisance,  or  was  created  or  erected  after  the  passage  of 
the  ordinance,  and  in  defiance  of  it ":  Wood  on  Nuisances,  sec. 
823.  See  also  the  opinion  by  Justice  Miller  in  Yates  v.  Mil- 
toaukee,  10  Wall.  497. 

This  may  serve  to  indicate  the  scope  of  the  common-law 
powers  of  the  city  in  this  direction,  and  the  additional  powers 
given  by  the  statute. 

At  common  law  they  are  only  authorized  to  interfere  with 
the  erection  or  repair  of  buildings  far  enough  to  prevent  the 
doing  of  that  which  from  its  nature  would  have  a  tendency  to 
create  or  enhance  danger. 

There  is  in  this  state  no  statute  purporting  to  give  to  cities  any 
power  to  prevent  the  repair  of  wooden  buildings.  If  they  have 
such  power  it  is  derived  either  from  the  general-welfare  clause, 
or  it  is  an  incident  of  their  common-law  police  power.  The 
section  of  the  ordinance  in  question,  if  valid,  absolutely  pro- 
hibits the  altering  or  repairing  of  all  frame  or  wooden  buildings 
within  the  fire  limits  in  all  cases  where  the  cost  of  altering 
or  repairing  will  equal  or  exceed  three  hundred  dollars.  It 
makes  no  difierence  what  material  is  to  be  used  in  making 
the  repairs,  or  what  the  effect  may  be  on  the  building.  Re- 
pairing with  fire-proof  material  is  equally  prohibited  with  re- 
pairs from  dangerous  and  inflammable  material.  A  repair 
which  would  tend  to  diminish  danger  falls  under  the  ban 
equally  with  those  the  tendency  of  which  would  inevitably 
increase  it. 

It  makes  no  difference  whether  the  building  was  erected  be- 
fore or  after  the  establishment  of  fire  limits,  or  what  its  value 
is.  Its  value  may  be  trifling.  It  may  be  a  mere  wreck  or 
remnant,  which  three  hundred  dollars  would  practically  re- 
build, or  it  may  be  valuable,  worth  many  thousands  of  dollars, 
and  the  cost  of  the  repairs,  although  three  hundred  dollars  or 
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more,  relatively  insignificant.     It  may  also  be  that  no  other 
building  is  near  it  to  be  affected  or  endangered. 

As  we  have  heretofore  said,  we  do  not  doubt  that  cities  may 
exercise  a  reasonable  control  over  the  making  of  repairs  to 
buildings,  and  may  prevent  alterations  and  repairs  which 
would  create  nuisances.  This  they  can  do  even  in  the'absence 
of  statutory  authority,  in  the  exercise  of  the  police  power. 
And  where  fire  limits  are  established,  they  may  doubtless  pre- 
vent the  repair  of  a  wooden  building  within  such  limits,  when 
to  repair  would  practically  be  to  rebuild,  whether  such  repairs 
would  create  a  nuisance  or  not.  They  cannot,  however,  at 
least  without  express  statutory  authority,  enforce  a  general, 
sweeping  prohibition  of  all  repairs.  Whether  a  statute  at- 
tempting to  confer  such  power  would  be  constitutional  we 
need  not,  of  course,  decide  in  this  case,  but  a  consideration  of 
some  of  the  possible  effects  of  such  an  ordinance  may  well 
suggest  a  query  of  that  character. 

To  repair  a  building  means  simply  to  restore  it  to  a  sound 
condition.  The  natural  and  probable  effect  of  repairing,  if 
carefully  done,  would  be  to  diminish  danger,  instead  of  to  in- 
crease it.  Certainly  a  building  so  much  injured  or  otherwise 
out  of  repair  as  to  require  three  hundred  dollars  to  repair  it  is 
more  likely  to  endanger  the  public  and  surrounding  property 
than  if  put  in  proper  repair. 

If  it  is  lawful  to  maintain  it  without  repairs,  how  can  the 
police  power  afford  any  justification  for  a  refusal  to  allow  its 
owner  to  remedy  the  effects  of  accident  or  decay  and  restore  it 
to  a  sound  condition  ? 

To  hold  that  this  was  a  proper  exercise  of  the  police  power 
would  be  to  pervert  entirely  the  use  of  that  power  which  is  de- 
signed to  protect  society  and  prevent  the  doing  of  things  inim- 
ical to  its  well-being. 

Such  an  ordinance  might,  in  many  cases,  compel  the  owner 
of  valuable  property  to  stand  by  and  allow  it  to  become  val- 
ueless, and  a  nuisance,  without  the  power  to  prevent  it.  The 
accidental  destruction  or  removal  of  a  roof,  which  it  would 
cost  three  hundred  dollars  to  replace,  might  thus  reduce  val- 
uable property  to  the  condition  of  a  mere  heap  of  material. 
It  is  not  simply  a  restraint  on  a  noxious  or  improper  use  of 
property  by  its  owner,  but  prohibits  him  doing  that  which 
alone  will  in  many  cases  save  his  property  from  becoming  a 
noxious  and  dangerous  thing.  Instead  of  restraining  him 
^om  so  using  it  as  to  make  it  pernicious  to  his  neighbors,  it 
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would  compel  him  by  inaction  to  allow  it  to  become  and  re- 
main so.  It  might  unquestionably,  in  many  cases,  amount  to 
a  taking  of  the  property  of  the  citizen  without  due  process  of 
law,  and  without  the  sanction  of  that  overriding  necessity  by 
virtue  of  which,  at  times,  the  right  of  the  individual  may  be 
sacrificed  for  the  public  good. 

In  Matter  of  Jacobs,  98  N.  Y.  98,  50  Am.  Rep.  636,  Justice 
Earl,  speaking  for  the  court,  says:  "The  constitutional  guar- 
anty that  no  person  shall  be  deprived  of  his  property  without 
due  process  of  law  may  be  violated  without  the  physical  tak- 
ing of  property  for  public  or  private  use.  Property  may  be  de- 
stroyed, or  its  value  may  be  annihilated;  it  is  owned  and  kept 
for  some  useful  purpose,  and  it  has  no  value  unless  it  can  be 
used.  Its  capability  for  enjoyment  and  adaptability  to  some 
use  are  essential  characteristics  and  attributes  without  which 
property  cannot  be  conceived;  and  hence  any  law  which  de- 
stroys it  or  its  value,  or  takes  away  any  of  its  essential  attri- 
butes, deprives  the  owner  of  his  property.  The  constitutional 
guaranty  would  be  of  little  worth,  if  the  legislature  could, 
without  compensation,  destroy  property  or  its  value,  deprive 
the  owner  of  its  use,  deny  him  the  right  to  live  in  his  own 

house,  or  to  work   at   any  lawful   trade   therein In 

Pumpelly  v.  Green  Bay  Co.,  13  Wall.  166  (177),  Miller,  J., 
says:  'There  may  be  such  serious  interruption  to  the  common 
and  necessary  use  of  property  as  will  be  equivalent  to  a  taking 
within  the  meaning  of  the  constitution.'  ....  But  the  claim 
is  made  that  the  legislature  could  pass  this  act  in  the  exercise 
of  the  police  power  which  every  sovereign  state  possesses. 
That  power  is  very  broad  and  comprehensive,  and  is  exercised 
to  promote  the  health,  comfort,  safety,  and  welfare  of  society. 
Its  exercise  in  extreme  cases  is  frequently  justified  by  the 
maxim,  Salus  populi  suprema  lex  est.  It  is  used  to  regulate  the 
use  of  property  by  enforcing  the  maxim,  Sic  utere  tuo  ut  alie- 
nuvi  non  Ixdas.  Under  it  the  conduct  of  an  individual  and 
the  use  of  property  may  be  regulated  so  as  to  interfere,  to  some 
extent,  with  the  freedom  of  the  one  and  the  enjoyment  of  the 
other;  and  in  cases  of  great  emergency,  engendering  overrul- 
ing necessity,  property  may  be  taken  or  destroyed  without 
compensation,  and  without  what  is  commonly  called  due  pro- 
cess of  law.  The  limit  of  the  power  cannot  be  accurately  de- 
fined, and  the  courts  have  not  been  able  or  willing  definitely 
to  circumscribe  it.  But  the  power,  however  broad  and  exten- 
sive, is  not  above  the  constitution.  When  it  speaks,  its  voice 
Am.  St.  Rtr..  Vou  XXVIIL-IS 
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must  be  heeded.  It  furnishes  the  supreme  law,  the  guide  for 
the  conduct  of  legislators,  judges,  and  private  persons,  and  so 
far  as  it  imposes  restraints  the  police  power  must  be  exercised 
in  subordination  thereto In  Potter's  Dwarris  on  Stat- 
utes, 458,  it  is  said  that  *  the  limit  to  the  exercise  of  the  police 
power  can  only  be  this:  the  legislation  must  have  reference  to 
the  comfort,  the  safety,  or  the  welfare  of  society.'  " 

In  Inhabitants  etc.  v.  Mayo,  109  Mass.  315  (319),  12  Am. 
Rep.  694,  Colt,  J.,  says:  "  The  law  will  not  allow  rights  of 
property  to  be  invaded  under  the  guise  of  a  police  regulation 
for  the  preservation  of  health,  or  protection  against  a  threat- 
ened nuisance." 

In  Slaughter-House  Cases,  16  Wall.  36  (87),  Field,  J.,  says: 
"Under  the  pretense  of  prescribing  a  police  regulation,  the 
state  cannot  be  permitted  to  encroach  upon  any  of  the  just 
rights  of  the  citizen  which  the  constitution  intended  to  secure 
against  abridgment." 

In  Coe  V.  Schultz,  47  Barb.  64,  a  learned  judge,  speaking  of 
the  constitutional  limitations  upon  the  police  power,  says:  "I 
am  not  willing  to  concede  that  the  legislature  can  constitu- 
tionally declare  an  act  or  thing  to  be  a  common  nuisance 
which  palpabl}^  according  to  our  present  experience  or  infor- 
mation, is  not  and  cannot  be,  under  any  circumstances,  a 
common  nuisance  by  the  common-law  definition  or  common- 
law  decisions Under  the  mere  guise  of  police  regula- 
tions, personal  rights  and  private  property  cannot  be  arbitrarily 
invaded,  and  the  determination  of  the  legislature  is  not  final 
or  conclusive." 

The  author  of  Tiedeman  on  Limitations  of  Police  Powers 
Bays:  "An  arbitrary  interference  by  the  government,  or  by  its 
authority,  with  the  reasonable  enjoyment  of  private  lands,  is  a 
taking  of  private  property  without  due  process  of  law,  which 

is  inhibited  by  the  constitution One  can  lawfully  make 

use  of  his  property  only  in  such  a  manner  as  that  he  will  not 
injure  another.  Any  use  of  one's  land  to  the  hurt  or  annoy- 
ance of  another  is  a  nuisance,  and  may  be  prohibited  ":  Sec. 
122. 

"  But  the  police  power  of  the  legislature,  in  reference  to  the 
prohibition  of  nuisances,  is  limited  to  the  prohibition  or  regu- 
lation of  those  acts  which  injure  or  otherwise  interfere  with 
the  rights  of  others.  The  legislature  cannot  prohibit  a  use  of 
lands  which  works  no  hurt  or  annoyance  to  the  neighbors  or 
adjoining  property.     The  injurious  effect  of  the  use  of  the 
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land  furnishes  the  justification  for  the  interference  of  the  legis- 
lature. The  legislative  prohibition  or  regulation  of  the  use 
and  enjoyment  of  one's  private  property  in  land  is  in  violation 
of  constitutional  principles,  which  is  not  confined  to  the  pre- 
vention of  a  nuisance.  A  certain  use  of  lands,  harmless  in 
itself,  does  not  become  a  nuisance  because  the  legislature  has 
declared  it  to  be  so":  Sec.  122  a. 

This  author  also  tersely  and  correctly  states  the  full  scope 
of  restrictive  police  regulations,  when  confined  within  their 
proper  limits,  substantially  as  follows:  To  compel  every  one 
to  so  use  his  own,  and  so  conduct  himself,  as  not  to  injure 
others  or  infringe  upon  their  rights. 

Tried  by  these  tests,  the  second  section  of  the  ordinance  in 
question,  in  so  far  as  it  relates  to  the  repair  of  wooden  build- 
ings, is  clearly  invalid.  It  arbitrarily  attempts  to  take  from 
the  owner  of  property  all  power  to  make  repairs  necessary  for 
its  preservation,  or  necessary  for  its  enjoyment,  regardless  of 
the  eflFect  which  such  repairs  may  have  upon  the  public,  upon 
adjacent  property,  or  upon  the  rights  of  others;  and  applies 
with  equal  force  to  buildings  detached  and  remote  from  all 
others  as  to  those  in  immediate  proximity  to  others;  and  not 
only  to  repairs  which  would  tend  to  create  danger,  but  also  to 
those  which  would  serve  to  remove  or  diminish  it. 

It  will  not  be  contended  by  any  one  that  the  establishment 
of  fire  limits  will  justify  the  condemnation  and  removal  of 
wooden  buildings  previously  constructed,  simply  because  they 
are  wooden  buildings.  Before  their  destruction  or  compulsory 
removal  can  b«  justified  they  must  become  nuisances. 

Yet  this  ordinance,  by  forbidding  repairs,  would  accomplish 
by  indirection  what  could  not  be  done  directly.  It  would  first 
compel  the  owner  to  allow  it  to  become  and  remain  a  nuisance, 
and  then  punish  him  for  so  doing  by  destroying  or  removing 
his  property. 

We  have  not  been  able  to  find  an  authority  anywhere  which 
would  sustain  appellants'  position  in  this  case.  The  case  of 
Brady  v.  Northwestern  Init.  Co.,  11  Mich.  425,  cited  by  them, 
holds  that  under  the  charter  of  the  city  of  Detroit,  which  ex- 
pressly authorized  the  enactment  of  an  ordinance  forbidding 
repairs  to  wooden  buildings,  an  ordinance  which  forbade  such 
repairs  without  the  consent  of  the  common  council  was  valid. 
That  case,  in  two  essential  particulars,  differed  from  the  case 
at  bar:  1.  The  charter  gave  express  authority  to  enact  the 
ordinance;  and  2.  The  ordinance  then  in  question  was  not 
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prohibitory,  but  allowed  repairs  when  consent  was  first  ob- 
tained of  the  common  council.  The  opinion  was  by  a  divided 
court,  Campbell,  J.,  filing  a  strong  dissenting  opinion,  holding 
the  ordinance  invalid  as  applied  to  a  building  erected  before 
its  enactment,  notwithstanding  the  charter. 

The  case  of  King  v.  Davenport,  98  111.  305,  38  Am.  Rep.  89, 
was  also  a  case  where  the  charter  of  the  city  of  Jacksonville 
conferred  express  authority,  and  the  ordinance  in  question 
only  forbade  the  building  or  repairing  of  buildings  within  the 
fire  limits  with  other  than  fire-proof  material.  A  party  re- 
moved an  old  shingle-roof  from  her  building,  and  replaced  it 
with  a  new  shingle-roof.  Failing  to  remove  it  upon  notice, 
the  city  marshal  removed  it.  It  was  held  that  under  the  ex- 
press authority  conferred  by  the  charter  the  ordinance  was 
valid.  The  ordinance  in  that  case,  instead  of  prohibiting  re- 
pairs, simply  prescribed  the  material  that  might  be  used  in 
making  repairs.  These  two  cases  are  the  only  ones  cited  by 
the  appellants  upon  the  question  of  the  right  to  prohibit  re- 
pairs, although  many  others  are  cited  upon  the  general  power 
of  the  city  in  the  establishment  of  fire  limits,  and  their  power 
to  prohibit  the  erection  of  buildings.  Other  authorities  bear- 
ing upon  the  right  to  prohibit  or  to  regulate  repairs  are  as 
follows:  Horr  and  Bemis  on  Municipal  Police  Ordinances,  p. 
214,  says:  "  The  making  of  ordinary  repairs  to  existing  build- 
ings cannot  be  prohibited.  They  must  amount  to  additions  or 
material  alterations.  Reshingling  a  building,  for  example,  is 
an  ordinary  repair."  See  also,  to  the  same  efiect,  Regina  v. 
Howard,  4  Ont.  377;  Brown  v.  Hunn,  27  Conn.  332;  71  Am. 
Dec.  71;  Stewart  v.  Commonwealth,  10  Watts,  307. 

The  case  of  Ex  parte  Fiske,  72  Cal.  125,  was  a  case  where  an 
ordinance  prohibited  the  alteration  or  repair  of  wooden  build- 
ings within  the  fire  limits  without  permission  or  authority  from 
the  firewardens.  The  court  discusses,  at  some  length,  the 
provision  that  certain  officers  may  grant  permission  to  make 
repairs,  and  says:  "  It  is  clear,  however,  that  a  literal  compli- 
ance with  a  regulation  prohibiting  the  repairing  of  a  wooden 
building  might  work,  in  some  instances,  useless  hardships. 
The  repair  of  a  leaking  roof  or  broken  window  would  be  neces- 
sary to  the  comfort  and  health  of  a  family,  without  enhancing 
the  danger  which  the  framers  of  the  ordinance  sought  to  pro- 
vide against;  and  repairs  of  a  more  extensive  character  might 
be  made  to  particular  houses,  standing  in  particular  localities, 
without  increasing  the  fire  risks.     And  it  is  equally  clear  that 
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no  general  rule  could  be  established  beforehand  that  would 
meet  the  emergencies  of  individual  cases.  Therefore  the  power 
to  give  relief  in  particular  instances  is  conferred  on  certain  of- 
ficers; and  it  is  not  to  be  presumed  that  they  will  exercise  it 
wantonly,  or  for  purposes  of  profit  or  oppression."  The  court 
concludes  that  the  conferring  of  the  discretionary  power  on  the 
firewardens  was  valid,  and  sustained  the  ordinance. 

The  case  of  City  Council  v.  Louisville  etc.  R.  R.  Co.,  84  Ala. 
127,  was  a  case  where  an  ordinance  prohibited  repairing  the 
roof  of  buildings  within  the  fire  limits  with  wood  or  other  in- 
flammable material.  Like  King  v.  Davenport^  98  111.  305,  38 
Am.  Rep.  89,  it  did  not  prohibit  making  repairs,  but  forbade 
the  use  of  certain  material  in  making  them. 

In  State  v.  Schuchardt,  42  La.  Ann.  49,  it  is  held  that  a  legis- 
lative mandate,  authorizing  a  municipal  corporation  to  pre- 
vent the  reconstruction  in  wood  of  old  buildings  within  certain 
limits,  does  not  include  the  mandate  to  prevent  the  repairing 
with  shingles  of  the  roofs  of  buildings  originally  covered  with 
shingles. 

It  will  be  observed,  on  examining  these  cases  with  others 
that  more  or  less  directly  bear  upon  the  question  involved,  that 
there  is  wide  diversity  in  the  interpretation  given  to  the  law 
in  the  difiFerent  courts.  Some  go  so  far  as  to  deny  the  power 
to  interfere  at  all  with  the  making  of  ordinary  repairs.  The 
weight  of  authority,  however,  is  clearly  with  tliose  cases  wliich 
recognize  the  power  of  municipal  corporations  to  regulate  the 
making  of  repairs  to  buildings,  and  treat  it  as  a  legitimate  ex- 
ercise of  the  police  power,  but  none  of  them  go  to  the  extent 
of  sustaining  the  power  of  absolutely  prohibiting  repairs,  as  is 
fiought  to  be  done  in  this  case. 

The  complaint  contains  no  averments  showing  the  value  of 
the  building  proposed  to  be  repaired.  It  is  possible  that  the 
part  remaining  will  be  of  small  value,  and  that  this  is  a  case 
where  to  repair  will  mean  a  substantial  rebuilding  of  the  struc- 
ture. If  80,  however,  it  would  have  been  easy  to  show  such 
fact  by  specific  averment.  As  it  is,  we  are  unable  to  say,  from 
any  averment  in  the  complaint,  that  the  proposed  repairs,  cost- 
ing three  hundred  dollars  or  more,  may  not  be  very  small 
compared  with  the  value  of  that  portion  of  the  building  which 
remains,  and  that  to  restore  or  rebuild  it  may  not  be  to  pre- 
serve valuable  property,  and  to  prevent  instead  of  create  a 
nuisance. 
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In  oar  opinion,  the  circuit  court  did  not  err  in  sustaining  the 
demurrer  to  the  complaint. 
Judgment  affirmed,  with  costs. 

Municipal  Coepobations  —  Ordinances  to  Securk  Protection  against 
Fire.  —  As  to  the  power  of  a  city  to  establish  and  enforce  fire  limits,  see 
Monroe  v.  Hoffman,  29  La.  Ann.  651;  29  Am.  Rep,  345,  and  note  347-349; 
Charleston  v.  Eeed,  27  W.  Va.  681;  56  Am.  Rep.  336;  Olympia  v.  Mann,  1 
Wash.  389.  An  ordinance  prohibiting  the  erection  of  wooden  buildings 
within  certain  limits  of  a  city,  and  providing  for  the  removal  of  any  building 
erected  contrary  to  its  provisions,  is  valid:  Baxter  v.  Seattle,  3  Wash.  352; 
Olympia  v.  Mann,  1  Wash.  389.  In  Ex  parte  Fiske,  72  Cal.  125,  an  ordinance 
prohibiting  the  alteration  or  repair  of  any  wooden  building  within  certain 
designated  fire  limits  without  permission  in  writing  from  the  firewardens, 
etc.,  was  held  to  be  reasonable  and  valid. 

Municipal  Corporations  —  Ordinances  —  Injunction.  —  Ordinarily  an 
injunction  will  not  issue  against  the  construction  of  a  building,  on  the  ground 
that  it  will  be  a  violation  of  a  city  ordinance:  Janesville  v.  Carpenter,  77  Wis. 
288;  20  Am.  St.  Rep.  123;  St.  Johns  t.  McFarlan,  33  Mich.  72;  20  Am.  Rep. 
67L 

Nuisances  —  Injunction  Issued  at  the  Request  of  a  Private  Person, 
WHEN.  —  A  private  person  may  seek  relief  by  injunction  against  a  nuisance 
which  works  a  special  and  peculiar  injury  to  him:  Lawton  v.  Steele,  1 19  N.  Y. 
226;  16  Am.  St.  Rep.  813;  Jackson  v.  Kiel,  13  Col.  378;  16  Am,  St.  Rep.  207, 
And  note;  Wylie  v.  Elwood,  134  111.  281;  23  Am.  St,  Rep,  673,  and  note;  Tal- 
boU  V.  King,  32  W.  Va.  6;  Kavahagh  v.  Barber,  131  N.  Y.  211;  Cranford  v. 
Tyrrell,  128  N.  Y.  341. 

Municipal  Corporations  —  Powter  to  Declare, What  is  a  Nuisance.  — 
As  to  the  power  of  a  municipality  to  declare  what  is  a  nuisance,  and  abate 
the  same,  see  Boston  etc.  R'y  Co.  v.  Boston,  133  Pa,  St.  505;  19  Am.  St.  Rep. 
658,  and  note.  A  city  cannot  declare  that  to  be  a  nuisance  which  is  not  such 
in  fact:  Six  parte  O'Leary,  65  Miss.  180;  7  Am.  St.  Rep.  640,  and  note;  Tissot 
V.  Oreai  etc  Telephone,  39  La.  Ann.  996;  4  Am.  St  Rep.  248,  and  note. 

Nuisance,  Abatement  of. — As  to  the  Power  to  Destroy  Property 
used  so  as  to  constitute  a  nuisance  to  the  public,  see  Lawton  v.  Steele,  119 
N.  Y.  226;  16  Am.  St.  Rep.  813;  Theilan  v.  Porter,  14  Lea,  622;  52  Am.  Rep. 
173;  Fields  r.  Stohley,  99  Fa.  St.  306;  44  Am.  Rep.  109. 
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Mabin  V,  Webster. 

[129  Indiana,  430.] 

Pbacttcb.  —  A  Motion  to  Strike  out  admits  the  truth  of  all  the  facts  well 
pleaded,  and  therefore  should  not  be  sustained  if  the  facts  stated  are  rele- 
vant to  the  question  to  which  they  are  addressed,  though  not  sufficient 
to  withstand  a  demurrer.  Such  a  motion  does  not  perform  the  office  of 
a  demuirer. 

Pleading  —  General  Denial.  — The  Rescission  of  a  Contract  must  be 
alleged  as  an  affirmative  plea,  and  therefore  cannot  be  presented  as  a  de- 
fense under  the  general  denial, 

Iir  AN  Action  for  a  Breach  of  Contract  to  Marry,  the  defendant  is  en- 
titled to  prove,  in  mitigation  of  damages,  that  at  the  time  of  such  breach 
he  was  afflicted  with  an  incurable  disease,  and  that  marriage  would  have 
an  injurious  effect  upon  him,  and  probably  shorten  his  life,  because  the 
advantage  to  the  plaintiff  of  a  union  with  such  a  man  would  be  much 
less  than  if  he  were  in  full  health  and  vigor,  with  a  reasonable  expecta- 
tion of  long  life  and  good  health. 

W.  S.  Holman,  W.  S.  Holmarty  Jr.^  J.  K.  Thompson,  and  A. 
0.  Downey,  for  the  appellant. 

H,  D.  McMullen,  W.  R.  Johnston,  H.  McMuUen,  O.  M.  Rob- 
erts, and  C.  W.  Stapp,  for  the  appellee. 

Olds,  J.  This  is  an  action  to  recover  damages  for  an  alleged 
breach  of  a  marriage  contract. 

The  first  error  assigned  is,  that  the  court  erred  in  overruling 
the  appellant's  motion  to  reject  parts  of  the  complaint,  and 
the  second  error  assigned  is  the  overruling  of  the  appellant's 
demurrer  to  the  complaint. 

We  do  not  deem  it  necessary  to  set  out  the  complaint,  or  any 
portion  of  it,  for  it  is  clearly  sufficient  to  withstand  a  demurrer, 
and  the  motion  to  reject  parts  was  intended  to  take  the  place 
of,  and  is  to  the  same  effect  as,  a  motion  to  strike  out  parts  of 
the  complaint,  and  there  was  no  error  in  overruling  the  motion. 

The  next  alleged  error  is  in  sustaining  a  motion  to  reject 
the  third  paragraph  of  appellant's  answer. 

This  ruling  of  the  court  struck  out  the  third  paragraph  of 
appellant's  answer.  Under  our  practice  it  is  more  commonly 
called  a  motion  to  strike  out  than  to  reject. 

The  third  paragraph  of  answer  was  an  attempt  to  plead  a 
rescission  of  the  marriage  contract.  The  question  as  to  whether 
or  not  it  is  properly  pleaded  so  as  to  withstand  a  demurrer  is 
not  before  us. 

A  motion  to  strike  out  admits  the  truth  of  all  the  facts  well 
pleaded  for  the  purpose  of  the  motion,  and  the  motion  should 
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not  be  sustained  if  the  facts  stated  in  the  paragraph  are  rele- 
vant or  pertinent  to  the  question  to  which  they  are  addressed^ 
though  not  sufficient  to  withstand  a  demurrer.  This  is  the 
doctrine  as  held  by  this  court  in  the  case  of  Chicago  etc.  Wy 
Co.  V.  Summers,  113  Ind.  10,  3  Am.  St.  Rep.  616,  and  is  well 
supported  by  authority.  Such  a  motion  will  not  perform  the 
office  of  a  demurrer:  Burk  v.  Taylor,  103  Ind.  399.  The  re- 
scission of  the  contract  was  a  proper  defense  to  be  pleaded  ta 
the  action,  and  such  defense  was  not  admissible  under  any 
other  paragraph  of  answer. 

It  is  contended  by  counsel  for  appellee  that  such  defense 
was  admissible  under  the  general  denial  which  was  ^pleaded. 

A  plea  alleging  a  rescission  of  contract  is  an  affirmative 
plea.  It  admits  the  making  of  the  contract,  and  alleges  a 
rescission  of  it.  The  court  erred  in  striking  out  the  third 
paragraph  of  answer. 

The  sustaining  of  a  demurrer  to  the  fourth  paragraph  of  Ap- 
pellant's answer  is  assigned  as  error. 

This  paragraph  attempts  to  plead  that  the  appellant  was 
afflicted  with  epilepsy,  rendering  it  unsafe  and  improper  for 
him  to  consummate  the  marriage  contract  with  appellee.  The 
paragraph  is  so  indefinite  and  defective  in  its  allegations  of 
fact  as  to  be  clearly  bad,  even  if  the  defense  attempted  to  be 
pleaded  would  be  good  if  properly  pleaded.  There  was  no 
error  in  sustaining  the  demurrer  to  this  paragraph. 

It  was  claimed  on  behalf  of  the  appellant  that  he  was 
afflicted  with  epilepsy,  which  was  incurable,  and  that  the 
assumption  of  marital  relations  would  aggravate  the  disease,. 
and  produce  both  physical  and  mental  weakness  and  hastea 
his  death. 

On  the  trial  of  the  cause  the  appellant  oflferefl  to  read,  in  hi& 
own  behalf,  the  deposition  of  one  T.  C.  Smith,  a  competent 
physician.  The  witness  testified  to  the  appellant  having  epi- 
lepsy, and  haying  treated  him  for  the  same  during  1883  and 
1884. 

The  appellee  objected  to  the  reading  of  questions  8  and  9, 
and  the  answers  thereto,  which  objection  was  sustained  and 
proper  exceptions  reserved,  and  it  is  contended  that  such  rul- 
ing is  error.  Questions  8  and  9,  and  the  answers  thereto,  are 
as  follows:  — 

"  Q.  8.  I  ask  you,  as  a  medical  expert,  the  following  ques- 
tion: What  would  be  the  probability  of  ultimate  recovery  of  a 
man  fifty  years  of  age  who  has  been  afflicted  with  epilepsy  for 
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a  period  of  five  years  or  more,  the  epileptic  fits  being  of  a  vlo* 
lent  character,  and  occurring  at  irregular  intervals  of  from 
three  to  fifteen  times  a  year?  A.  There  would  be  little,  if  any, 
probability  of  recovery.     It  is  possible,  but  not  at  all  probable. 

"Q.  9.  What  efiect  would  marriage  probably  have  upon  a  man 
fifty  years  of  age  who  has  never  been  married,  who  is  and  has 
been  subject  to  epileptic  fits  during  a  period  of  ten  years,  the  at- 
tacks becoming  more  frequent  from  their  incipiency, — I  mean 
upon  the  mental  and  physical  health  of  the  man?  A.  The  prob- 
able efiect  would  be  an  increased  frequency  of  the  attacks  of 
epilepsy,  with  tendency  to  increase  physical  and  mental  weak- 
ness and  hastening  of  death." 

There  is  no  contention  but  that  the  hypothetical  case  is  ap- 
plicable to  the  facts.  The  question  presented  is  as  to  whether 
or  not  it  is  competent  in  such  a  case  for  the  defendant  to  prove, 
in  mitigation  of  damages,  that  at  the  time  of  the  breach  he  is 
afflicted  with  an  incurable  disease,  and  that  marriage  would 
have  an  injurious  efiect  upon  him,  and  probably  shorten  his 
Ufa. 

In  an  action  for  breach  of  a  marriage  contract,  the  plaintiff 
has  the  right  to  recover  such  damages  as  will  compensate  her 
for  the  non-fulfillment  of  the  contract;  she  has  the  right  to  re- 
cover what  would  put  her  in  as  good  a  condition  pecuniarily 
as  she  would  have  been  in  if  the  contract  to  marry  had  been 
fulfilled;  she  recovers  for  the  disappointment  of  her  reasonable 
expectations  and  worldly  advantage  of  a  marriage,  which  would 
give  her  a  permanent  home,  an  advantageous  establishment: 
2  Sedgwick  on  Damages,  8th  ed.,  sec.  638;  Lawrence  v.  Cooke, 
56  Me.  187;  96  Am.  Dec.  443. 

Certainly,  the  anticipations  and  expectations  of  a  happy 
future  and  a  pleasant  home  in  case  of  anticipated  marriage 
would  be  greater,  and  the  future  would  promise  more,  to  one 
marrying  a  husband  in  full  health  and  vigor,  with  a  promise 
of  long  life  and  good  health,  and  free  from  loathsome  or  her- 
editary diseases,  liable  to  be  transmitted  to  the  children  and 
fruits  of  the  marriage,  and  the  advantages  to  be  gained  by  such 
a  union  would  be  prized  higher  than  a  union  with  one  afflicted 
with  an  incurable  and  dreaded  disease,  having  nothing  to  look 
foward  to  during  the  existence  of  the  marital  relations  except 
to  watch  over  and  care  for  an  unfortunate  companion  so  sorely 
afflicted.  The  love  for  one  who  is  afflicted  may  be  mingled 
with  pity  and  equally  as  strong,  and  even  bind  them  together 
more  olosely,  on  account  of  such  infirmities.     In  such  case  the 
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uppermost  wish  would  undoubtedly  be  for  the  restoration  of 
her  companion  to  health,  and  why  so,  if  not  for  the  betterment 
of  both  her  husband's  and  her  own  condition?  As  health  is 
preferable  to  sickness,  so  a  marriage  to  one  in  good  health 
must  be  preferable  to  a  marriage  with  an  invalid,  afflicted 
with  a  dreaded  disease,  with  no  hope  of  recovery,  and  nothing 
te  look  forward  to  except  continual  suflFering  by  the  one,  and 
constant  care  on  the  part  of  the  other. 

In  actions  of  this  character,  even  the  financial  condition  of 
the  defendant  may  be  considered  in  estimating  damages  to  be 
assessed,  and  determining  the  advantage  to  have  been  gained 
by  a  consummation  of  the  marriage. 

It  certainly  is  proper  to  show  in  mitigation  of  the  damages 
that  the  defendant  is  afflicted  with  a  dreaded  incurable  disease, 
which  will  not  only  cause  the  plaintiflF  constant  care  and  anxi- 
ety, but  shorten  the  term  for  which  the  marital  relations  may 
reasonably  be  expected  to  extend. 

We  are  not  without  authority  in  support  of  the  theory  we 
have  announced. 

In  2  Sedgwick  on  Damages,  8th  ed,,  sec.  641,  it  is  stated 
that  "  it  may  be  shown  in  mitigation  that  the  defendant  was 
aflFected  with  an  incurable  disease  at  the  time  of  his  breach  of 
the  promise,"  though  it  is  further  stated  that  this  should  de- 
pend upon  prior  knowledge  of  the  fact  by  the  plaintiflF. 

In  this  case  it  is  not  contended  but  that  plaintiflF  had  knowl- 
edge of  the  defendant's  affliction.  In  the  case  of  Sprague  v. 
Craig.  51  111.  288,  the  same  doctrine  is  laid  down.  The  court 
in  that  case  says:  "  All  must  know  that  a  marriage  with  a 
healthy  person,  free  from  all  disease,  would,  when  all  things 
else  were  equal,  be  more  desirable  than  with  a  person  with  an 
incurable  and  offensive  disease":  Allen  v.  Baker^  86  N.  C.  91; 
41  Am.  Rep.  444. 

It  follows  from  the  conclusion  we  have  reached  that  the 
court  erred  in  sustaining  an  objection  to  this  evidence. 

There  are  numerous  other  errors  alleged  arising  upon  the 
trial  of  the  cause,  but  as  the  judgment  must  be  reversed  on 
account  of  the  errors  in  the  rulings  of  the  court  in  striking  out 
the  third  paragraph  of  answer,  and  excluding  questions  8 
and  9,  and  the  answers  thereto  in  the  deposition,  we  do  not 
pass  upon  the  other  questions  presented,  as  they  will  probably 
not  arise  on  a  retrial  of  the  cause. 

Judgment  reversed,  with  instructions  to  the  circuit  court  to 
proceed  in  accordance  with  this  opinion. 
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Breach  oj  Promisk  of  Marriage  —  Mitigation  of  Damages. —Tn  an 
action  for  breach  of  promise  of  marriage,  defendant  may  show,  in  mitigation 
of  damages,  that  he  was  afflicted  with  an  incurable  disease  at  the  time  of  the 
breach:  Sprague  v,  Craig,  51  111.  288,  cited  in  note  to  BurnJiam  v.  Coniwdl, 
63  Am.  Dec  543. 


Mississinewa  Mininq  Company  v.  Patton. 

[129  Indiana,  47'i] 

Plbadino  —  Husband  and  Wife,  Joindkr  of.  — A  complaint  in  which  the 
names  of  a  hasband  and  wife  appear  in  the  caption  as  plaintiffs,  but  tiie 
body  of  which  states  a  cause  of  action  ia  her  favor  alone,  and  does  not 
mention  him,  may  be  regarded  as  good  upon  demurrer,  by  treating  the 
mentioning  of  him  in  the  caption  as  a  mere  surplusage. 

Oas  Company  Having  Mains  and  Pipes  laid  iu  the  streets  of  a  city  owes  a 
daty'to  the  owners  of  realty  therein  to  use  reasonable  and  ordinary  care 
in  so  planting  its  mains  and  pipes  as  to  prevent  the  escape  of  gas  there- 
from in  such  quantities  as  to  become  dangerous  to  life  or  property. 

Kkoliqencb  of  a  Gas  Company  resulting  in  the  escape  of  its  gas  from  itj 
pipes  and  mains  into  plaintiff's  lot  and  his  dwelling  thereon,  where  it  ex- 
plodes, sets  tire  to,  and  destroys  such  dwelling  and  its  contents,  reiulera 
the  company  answerable  to  the  plaintiff  for  the  loss  thus  occasioned. 

Pleading.  —  A  Complaint  Charging  Negligence  in  General  Terms  is 
good  upon  demurrer, 

C.  E.  Shipley,  for  the  appellant. 

W.  H.  H.  Carroll  and  0.  A.  Dean,  for  the  appellees. 

Miller,  J.  The  appellee  Cora  M.  Patton  brought  this 
action  against  the  appellant  to  recover  damages  alleged  to 
have  been  caused  by  the  negligence  of  the  appellant. 

In  the  caption  of  her  complaint  the  name  of  her  husband 
appears  as  a  co-plaintiff,  but  in  the  body  of  the  complaint  no 
mention  is  made  of  him  in  any  manner.  The  property  alleged 
to  have  been  destroyed  is  averred  to  be  her  property,  and  no 
attempt  is  made  to  state  a  joint  cause  of  action.  Under  the 
circumstances,  we  must  regard  the  name  of  the  husband  in 
the  caption  as  surplusage,  and  hold  that  the  complaint  is  not 
bad  on  demurrer  for  failure  to  present  a  good  cause  of  action 
in  favor  of  both  plaintiffs,  under  the  rule  laid  down  in  Berk- 
ihire  y.  Shultz,  25  Ind.  523,  and  cases  following  it  See  also 
Stewart  v.  Bahhs,  120  Ind.  568. 

The  complaint  is  in  a  single  paragraph,  and  charges  that 
the  plaintiff  was  the  owner  of  a  dwelling-house  and  lot  in  the 
town  of  Marion;  that  the  house  was  of  the  value  of  $1,250,  and 
U»at  it  contained  personal  property  belonging  to  her  of  the  value 
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of  $750;  that  the  defendant  was  a  corporation,  organized  under 
the  laws  of  Indiana,  being  engaged  in  furnishing  natural  gas 
for  fuel  and  light  to  the  citizens  of  Marion,  having  and  own- 
ing mains  and  pipes  laid  in  the  streets  of  said  town,  so  care- 
lessly laid  and  constructed  said  pipes  and  gas  mains  as  to 
allow  and  permit  such  gas  to  flow  and  escape  from  its  line  of 
pipe  through  which  such  natural  gas  was  being  conducted  over, 
upon,  through,  and  into  plaintifiF's  lot  aforesaid,  and  into  the 
dwelling  aforesaid,  and  to  accumulate  therein  in  such  quan« 
tity  that  the  same  came  in  contact  with  a  lighted  lamp  therein, 
without  the  fault  of  plaintiffs,  and  exploded,  and  set  fire  to 
and  destroyed  the  building  and  its  contents,  without  any  fault 
of  the  plaintifiF,  to  her  damage  in  the  sum  of  two  thousand 
dollars. 

A  demurrer  was  overruled  to  this  complaint,  and  the  ruling 
is  assigned  as  error. 

The  first  objection  to  the  complaint  pointed  out  in  the  brief 
of  counsel  is,  that  it  does  not  show  that  the  defendant  owed 
the  plaintifiF  any  duty  of  which  negligence  of  the  defendant 
could  be  considered  a  breach. 

The  complaint  is  not  very  full  or  specific  in  its  statement 
of  the  acts  of  negligence  of  which  the  defendant  was  guilty, 
or  of  the  manner  in  which  the  plaintifiF  was  injured,  but  it 
does  show  that  the  plaintifiF  owned  a  lot  in  the  town,  and  that 
the  defendant  had  its  mains  and  pipes  laid  in  the  streets  of  the 
town.  This,  we  think,  is  suflBcient  to  show  that  the  defend- 
ant owed  a  duty  to  the  property  owners  of  the  town  to  use  rea- 
sonable and  ordinary  care  in  so  planting  its  pipes  and  mains 
as  to  prevent  the  escape  of  gas  therefrom  in  such  quantities 
as  to  become  dangerous  to  life  and  property.  This- duty  the 
defendant  owed  to  the  community  in  virtue  of  its  occupancy 
of  the  public  streets  which  belonged  to  the  community,  for  its 
own  special  and  extraordinary  use  in  conducting  an  article 
which  we  know  to  be  "in  a  high  degree  inflammable  and  ex- 
plosive": Jamieson  v.  Indiana  etc.  Co.^  128  Ind.  555. 

In  Sisk  V.  Crump,  112  Ind.  604,  2  Am.  St.  Rep.  213,  it  is 
said:  "There  can,  as  a  general  rule,  be  no  action,  although 
there  is  negligence,  unless  the  party  guilty  of  negligence  was 
under  some  duty  to  the  person  who  sustains  the  injury.  While 
it  is  essential  that  the  defendant  should  be  under  some  duty 
to  the  plaintifiF,  it  is  not  essential  that  the  duty  should  be 
directly  owing  to  him  as  an  individual.  A  defendant  who- 
owes  a  duty  to  the  community  owes  it,  as  a  general  rule,  to- 
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every  member  of  the  community,  and  if  any  member  suffers 
a  special  injury  from  a  breach  of  that  duty,  an  action  will  lie." 

The  liability  of  gas  companies  for  damages  occasioned  by 
leakage  from  their  pipes  and  mains  has  been  frequently  recog- 
nized by  the  courts:  Omslaer  v.  Philadelphia  Co.,  31  Fed.  Rep. 
354;  Emerson  v.  Lowell  etc.  Co.,  3  Allen,  410, 

It  is  also  objected  that  the  complaint  does  not  show  how 
the  gas  was  conducted  from  the  leak  in  the  main  to  the  house. 
As  has  been  observed,  the  allegations  of  the  complaint  are  not 
full  and  specific,  and  if  a  motion  to  make  the  pleading  more 
specific,  definite,  and  certain  had  been  filed  and  overruled,  as 
was  the  case  in  Cincinnati  etc.  R.  R.  Co.  v.  Chester,  57  Ind.  297, 
we  would  feel  called  upon  to  reverse  the  judgment;  but  it  has 
many  times  been  held  that  a  complaint  is  good  on  demurrer 
which  charges  negligence  in  general  terms:  Deller  v.  Hoffer" 
berth,  127  Ind.  414;  Town  of  Rushville  v.  Adams,  107  Ind.  475; 
67  Am.  Rep.  124;  Cleveland  etc.  Ry  Co.  v.  Wynant,  100  Ind. 
160;  Louisville  etc.  R.  R.  Co.  v.  Krinning,  87  Ind.  351;  Cincin- 
nati etc.  R.  R.  Co.  V.  Chester,  57  Ind.  297. 

We  cannot  know  that  natural  gas  will  not  pass  under  the 
soil  from  a  street  main  to  a  house  in  sufficient  quantities  to 
cause  an  explosion,  and  therefore  cannot  take  notice  that  the 
complaint  charges  an  impossibility. 

We  are  also  of  the  opinion  that  the  complaint  sufficiently 
alleges  that  the  injury  to  the  property  of  the  plaintiff  occurred 
without  her  fault  or  negligence. 

Holding,  as  we  do,  that  the  complaint  was  not  subject  to 
demurrer,  and  no  other  question  being  discussed  by  counsel  in 
their  brief,  the  judgment  is  affirmed,  with  costs. 

Oas  Comfaniks  —  Nbolioknok. — Gaa  companies  are  responsible  for  all 
damages  resulting  from  breaking  of  their  pipes,  which  were  so  negligently 
eonttnicted  as  not  to  stand  the  uses  to  which  they  were  put:  Note  to  Sftepard 
T.  Milwaukee  Ocu  L.  Co.,  70  Am.  Deo.  488,  489.  For  the  liability  of  a  gas 
company  for  the  escape  of  gas,  causingjinjury  to  health,  see  Hunt  v.  Lotoell 
Oat  L.  Co.,  8  Allen,  169;  85  Am.  Deo.  697,  and  note;  or  for  the  escape  of  gad, 
causing  fire  and  explosions,  see  note  to  Forney  t.  Oeldmucher,  42  Am.  Rep. 
891,  39'2;  note  to  Sauter  r.  New  York  etc  R.  R.  Co.,  23  Am.  Rep.  22;  or  for 
the  escape  of  gas,  oansing  other  damages,  see  HoUy  v.  Boston  O.  Co.,  8  Gray, 
123;  69  Am.  Deo.  233;  ButcJier  t.  Providence  O.  Co.,  12  R.  I.  149;  34  Am. 
Rep.  626.  In  Oray  r.  Boston  O.  L.  Co.,  114  Mass.  149,  19  Am.  Rep.  :^24, 
where  the  owner  of  a  building  to  the  chimney  of  which  a  gas  company  has, 
without  his  permission,  so  affixed  a  wire  as  to  render  the  chimney  dangerous, 
was  compelled  to  pay  damages  to  one  who  was  injured  by  the  falling  chimney, 
it  was  held  that  the  owner  had  an  action  against  the  company  for  indeiniiity. 
In  BaiiUtt  r.  Botton  O.  L.  Ca,  117  Mass.  533,  19  Am.  Rep.  421,  it  wai  de- 
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cided  that  the  owner  of  a  honse  cannot  maintain  an  action  against  a  gas  coin* 
pany  for  an  injury  to  his  reversionary  interest,  oanaed  by  the  negligence  of 
the  company  in  permitting  gas  to  escape  into  the  honse,  if  the  immediate 
cause  of  the  injury  was  the  explosion  of  the  gas  by  the  negligence  of  a  tenant 
in  possession  of  the  house.  In  Bohan  f.  Port  Jervis  O.  L.  Co.,  122  N.  Y.  19, 
at  the  complaint  of  an  adjoining  land-owner,  a  gas  company  was  held  guilty 
of  maintaining  a  nuisance  per  se,  because  it  was  manufacturing  its  gas  from 
naphtha,  which  emitted  disagreeable  and  o£f«nsire  odors. 


Shideler  u  State. 

1129  INDIANA,  623.] 

Judgment  of  Acquittal  cannot  bb  Collateeallt  Attacked  and 
Treated  as  Void  on  the  ground  that  it  was  procured  by  bribing  the 
prosecuting  attorney,  and  thereby  causing  him  to  go  to  trial  without  mak- 
ing  any  effort  to  procvire  the  attendance  of  witnesses  by  whom  defend- 
ant's guilt  could  hare  been  proved,  and  to  submit  the  cause  to  the  court 
sitting  without  a  jury,  and  without  offering  any  evidence  except  the 
statement  of  the  accused  and  ex  parte  affidavits  produced  in  his  behalf. 

F,  P.  Foster^  W,  A,  Kittinger^  and  L.  M.  Schwinn^  for  the 
appellant. 

A.  O.  Smithy  attorney-generalf  and  A.  C.  Carver,  prosecuting 
attorney,  for  the  state. 

McBride,  J.  On  the  eighteenth  day  of  April,  1890,  an  aflS- 
davit  was  made  before  the  clerk  of  Madison  County,  charging 
the  appellant  with  the  crime  of  bigamy.  The  prosecuting  at- 
torney for  that  judicial  circuit,  on  the  same  day,  filed  the  affi- 
davit in  the  clerk's  office  of  that  county,  together  with  an 
information  based  thereon.  The  records  of  the  Madison  cir- 
cuit court  show  that  on  the  nineteenth  day  of  May,  1890,  the 
appellant  was  arraigned  and  entered  a  plea  of  not  guilty,  was 
tried  by  the  court  and  acquitted,  and  that  throughout  the 
state  was  represented  by  the  prosecuting  attorney.  Septem- 
ber 22,  1890,  he  was  indicted  by  the  grand  jury  of  that  county 
for  the  same  ofiFense,  and  on  being  arraigned  he  filed  a  plea  of 
former  acquittal.  A  reply  was  filed,  alleging  that  the  former 
acquittal  was  procured  by  fraud.  A  demurrer  to  the  reply 
was  overruled;  there  was  a  plea  of  not  guilty,  and  a  trial 
which  resulted  in  the  conviction  of  the  appellant,  and  he  was 
sentenced  to  two  years*  imprisonment  in  the  state  prison. 

The  judgment  of  conviction  can  only  be  sustained  by  treat- 
ing the  judgment  of  acquittal  in  the  first  proceeding  as  abso- 
lutely void,  and  ignoring  it.    Can  this  be  done  ? 
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Waiving  any  question  as  to  the  technical  suflficiency  of  the 
reply,  the  facts,  as  the  state  claims  to  have  established  them 
by  evidence  on  the  trial,  and  which  are  relied  upon  as  suffi- 
cient to  justify  the  collateral  attack  on  the  judgment  of 
acquittal,  are  substantially  as  follows:  That,  after  the  com- 
mencement of  the  first  prosecution,  persons  acting  in  the  in- 
terest of  the  appellant  corrupted  the  prosecuting  attorney  by 
paying  him  a  bribe  of  five  hundred  dollars  to  connive  at  ap- 
pellant's escape  from  punishment;  that  although  the  fact  of 
appellant's  guilt  was  beyond  controversy,  and  the  evidence 
ample  to  secure  a  conviction,  the  witnesses  for  the  state,  who 
had  arranged  with  the  prosecutor  to  come,  and  who  would 
have  come  at  any  time  on  notice,  were  not  subpoenaed,  or  in 
any  other  way  notified  of  the  time  of  the  trial,  and  were  none 
of  them  present;  that  the  prosecutor  and  the  appellant  went 
into  court  together  without  witnesses,  a  plea  of  not  guilty  was 
entered,  and  the  case  submitted  to  the  court  for  trial  without 
a  jury;  that  the  only  evidence  adduced  was  the  statement  of 
the  accused  and  two  ex  parte  affidavits  produced  by  him; 
that  this  was  all  in  accordance  with  said  corrupt  arrangement 
to  secure  the  appellant's  escape  from  punishment;  and  that  it 
was  upon  such  presentation  of  the  case  alone  that  the  finding 
and  judgment  of  acquittal  were  based. 

It  has  been  many  times  decided,  and  may  be  regarded  as 
settled  law,  that  if  one  procures  himself  to  be  prosecuted  for 
an  offense  which  he  has  committed,  thinking  to  get  oflF  with 
slight  punishment,  or  none,  and  to  thus  bar  a  prosecution  in 
good  faith  by  the  state  for  the  same  offense,  if  the  proceeding 
is  really  managed  by  himself,  either  directly  or  through  the 
agency  of  another,  and  the  state,  while  a  party  in  name,  is  not 
so  in  fact,  and  has  no  actual  agency  in  the  matter,  the  judg- 
ment thus  procured  is  void,  and  affords  no  protection:  1  Bish- 
op's Crim.  Law,  sec.  1010;  Archbold's  Grim.  Pr.  &  PI.  352 
(note  by  the  American  editor);  Watkina  v.  Slate,  68  Ind.  427; 
34  Am.  Rep.  273;  Halloran  v.  State,  80  Ind.  586;  Ice  v.  Slate, 
123  Ind.  590;  Oresley  v.  State,  123  Ind.  72;  Slate  v.  Lowry,  1 
Swan,  34;  Slate  v.  Clenny,  1  Head,  270;  State  v.  Calvin,  11 
Humph.  699;  54  Am.  Dec.  58;  State  v.  Yarbrough,  1  Hawks, 
78;  Commonwealth  v.  Dascom,  111  Mass.  404;  Commonwealth 
y.  Alderman,  4  Mass.  477;  Stale  v.  Little,  1  N.  H.  257;  State 
V.  Wakefield,  60  Vt.  618;  Commonwealth  v.  Jackson,  2  Va.  Gas. 
501;  Stale  v.  Epps,  4  Sneed,  551;  State  v.  Green,  16  lown,  239; 
Slnte  V.  Atkin8on,d  Humph.  677;  State  v.  Browiiy  16  Coim.  54; 
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State  V.  Simpaony  28  Minn.  66;  41  Am.  Rep.  269;  McFarland 
V.  State,  68  Wis.  400;  60  Am.  Rep.  867;  State  v.  Cole,  48  Mo. 
70. 

While  the  judgments  in  such  cases  as  those  above  cited  are 
fraudulently  procured,  and  are  frequently  said  to  be  void  be- 
cause of  the  fraud  practiced,  it  is  apparent  that  a  better  rea- 
son for  holding  them  void,  and  not  binding  upon  the  state,  is, 
that  the  state  is  not  a  party  to  them. 

The  state  can  no  more  be  bound  by  a  judgment  to  which  it 
is  not  a  party  than  a  citizen  of  the  state  can.  If  A  and  B 
engage  in  litigation,  and  during  its  pendency  B  corrupts  A'a 
attorney,  and  through  him  procures  the  rendition  of  a  judg- 
ment unjust  to  A  and  inuring  to  B's  advantage,  although  the 
judgment  is  thus  tainted  by  fraud,  if  the  court  had  jurisdic- 
tion of  the  subject-matter,  and  the  proceedings  are  apparently 
fair  and  regular  on  their  face,  the  judgment  is  not  void,  and 
cannot  be  attacked  collaterally. 

A  judgment  rendered  under  such  circumstances  is  voidable, 
and  the  court  rendering  it  will  promptly  set  it  aside  on  the 
fraud  being  shown:  Freeman  on  Judgments,  99. 

A  court  of  equity  will  also  give  relief  from  a  judgment  thus 
procured:  Black  on  Judgments,  sec.  919;  Freeman  on  Judg- 
ments, sees.  486  et  seq.;  Pomeroy's  Eq.  Jur.,  sec.  919. 

The  attack,  however,  must  be  direct,  and  not  collateral: 
Black  on  Judgments,  sees.  290  et  seq.,  and  cases  cited. 

If,  however,  B,  without  the  knowledge  or  consent  of  A,  and 
wholly  without  authority,  personates  him,  or  procures  another 
to  personate  him,  and  prosecutes  a  suit  in  A's  name,  but  actu- 
ally in  the  interest  of  B,  whereby  a  judgment  is  rendered  to 
the  disadvantage  of  A  and  advantage  of  B,  it  would  be  con- 
trary to  all  principles  of  justice  to  hold  that  A  was,  in  any 
manner  or  to  any  extent,  bound  by  such  judgment.  Never 
having  been  a  party  to  it,  or  having  any  notice  or  knowledge 
of  the  proceeding,  he  may  treat  it  as  a  nullity,  and  may  at- 
tack it  collaterally,  as  the  state  was  allowed  to  do  in  each  of 
the  several  cases  cited. 

In  speaking  of  such  cases,  Bishop  well  says:  "  He  [the  de- 
fendant] is,  while  thus  holding  his  fate  in  his  own  hand,  in 
no  jeopardy.  The  plaintiflf  state  is  no  party  in  fact,  but  only 
Buch  in  name;  the  judge  is  imposed  upon  indeed,  yet  in  point 
of  law  adjudicates  nothing;  all  is  a  mere  puppet-show,  and 
every  wire  moved  by  the  defendant  himself  :  1  Bishop's 
Grim.  Law,  sec.  1010. 
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The  supreme  court  of  New  Hampshire,  in  State  v.  LittUf  1 
N.  H.  257,  suggest  a  query,  whether  a  judgment  can  ever  be 
regarded  as  fraudulent  and  void  when  the  state  has  been  ac- 
tually represented  by  its  proper  prosecuting  officer. 

We  have  been  unable  to  find  any  case  in  the  books  present- 
ing the  peculiar  features  of  the  case  at  bar,  where  the  courts 
have  considered  the  sufficiency  of  a  judgment  thus  procured 
-as  a  defense  to  another  prosecution  for  crime. 

Here,  the  first  prosecution  was  commenced  regularly,  and 
in  good  faith,  and  the  state  was  represented  throughout  by  its 
regularly  authorized  officer  and  agent,  the  prosecuting  attor- 
ney. Tiie  charge  is,  that  pending  the  prosecution  the  prose- 
<5uting  attorney  was  corrupted,  and  paid  to  secure  an  acquittal 
instead  of  a  conviction.  So  far  as  disclosed  by  the  record,  the 
prosecution  proceeds  with  regularity  throughout. 

The  arraignment,  plea,  and  submission  are  regular,  but  the 
trial  is  a  farce. 

The  distinction  between  such  a  case  and  those  cited  is  at 
once  apparent,  and  is  very  broad.  While  the  baseness  of  an 
officer  who  will  thus  prostitute  his  office  cannot  be  too  severely 
condemned,  and  while  he  should  receive  prompt  and  severe 
punishment,  our  indignation  should  not  be  allowed  to  blind 
us  to  the  principle  involved.  Our  anxiety  to  rectify  this 
wrong  done,  and  punish  the  wrong-doer,  should  not  lead  us  to 
violate  establislied  principles  of  law  in  our  eflforts  to  do  so. 

In  the  first  prosecution  the  court  had  jurisdiction  both  of 
the  subject-matter  and  of  the  parties.  As  above  stated,  the 
proceedings  were  regular  up  to  and  including  the  submission, 
and  are  not  void.  The  steps  taken  were  the  usual,  proper, 
and  necessary  steps  in  such  a  case,  except  that  the  defend- 
ant had  the  right  to  a  jury  trial,  instead  of  a  trial  by  the  court. 
It  is  not  pretended,  however,  that  the  judge  was  corrupt,  or 
that  his  action  was  not  characterized  throughout  by  the  high- 
est and  purest  motives,  and  most  sincere  devotion  to  duty. 
When  the  cause  was  submitted  for  trial,  jeopardy  attached; 
so  that,  even  if  the  extreme  position  were  taken,  and  the  trial 
regarded  as  a  nullity,  and  the  judgment  absolutely  void,  we 
could  expunge  both  from  the  record,  and  there  would  still  re- 
main a  valid  prosecution  pending,  awaiting  trial. 

Upon  the  other  hand,  if  the  former  judgment,  while  void- 
able because  of  tlie  fraud,  is  not  void  (which  is  our  opinion), 
it  is  not  open  to  collateral  attack.     In  either  view  of  the  case, 

it  follows  that  the  court  erred  in  ignoring  the  first  prosecution, 
▲M.  St.  Bbt.,  Vol.  XXViiL  - 14 
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and  in  allowing  a  new  and  independent  prosecution  to  be 
maintained.  Whatever  rights  the  state  has  must  be  worked 
out  in  the  original  proceeding.  The  views  we  have  expressed 
necessarily  lead  to  a  reversal. 

It  is  unnecessary,  and  would  be  premature,  for  us  to  decide, 
at  this  time  and  in  this  case,  what  will  be  proper  procedure 
for  the  state  in  the  future  conduct  of  this  matter.  We  will 
only  say  that  the  question  is  not  free  from  difiBculty.  It  has, 
however,  received  consideration  from  those  learned  in  the 
law,  and  some  interesting  and  valuable  suggestions  will  be 
found  in  1  Bishop's  Crira.  Law,  sees.  1008, 1009.  See  also  Rex 
V.  Bear^  2  Salk.  646;  State  v.  TilghmaUt  11  Ired.  613;  State  v. 
Swepson,  79  N.  C.  632. 

Judgment  reversed. 

ON  PETITION  FOB  A  BEHEARINO. 

McBride,  J.  A  petition  for  a  rehearing  by  the  state  is 
based  on  an  evident  misapprehension  of  the  scope  and  effect 
of  the  original  opinion,  y 

While  it  is  true  that  a  prosecution,  which  is  in  fact  instituted 
and  carried  on  to  final  judgment  by  or  in  the  interest  of  a  guilty 
person,  to  enable  him  to  defeat  justice  and  escape  merited 
punishment  (he  in  person,  or  by  his  instruments  managing 
both  sides),  may  be  treated  as  void  by  the  state,  and  ignored, 
on  the  ground  that  the  state  is  not  in  fact  in  any  sense  a 
a  party  to  it,  and  therefore  not  bound  by  it,  this  is  not  true 
where  the  state  is  in  fact  a  party  to  the  proceeding.  Where 
a  prosecution  is  in  fact  regularly  commenced  by  the  prose- 
cuting attorney,  and  is  thereafter  carried  to  final  judgment, 
the  state  being  represented  throughout  by  its  sworn  officer,  the 
prosecuting  attorney,  such  judgment  is  not  void  because  the 
prosecutor  was  corrupted  during  the  pendency  of  the  proceed- 
ing. The  state  is  a  party  to  such  judgment.  The  conduct  of 
its  unworthy  representative  conspiring  with  the  guilty  party 
may  render  it  voidable,  but  it  cannot  be  ignored. 

Petitition  for  rehearing  overruled. 


Judgments  —  Collateral  Attack. — A  collateral  attack  on  a  judgment 
or  order  caaaot  be  auccesafal  nnleas  such  judgment  or  order  is  void:  Dyer  v. 
Leach,  91  Cal.  191;  25  Am.  St.  Rep.  171,  and  note;  Boj/dr.  Ellis,  109  Mo. 
894;  Carter  t.  Rountree,  109  N.  0.  29. 
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Anderson  v.  Anderson. 

[129  Indiana,  673.] 

ExEcmoN  OR  Judicial  Sale  of  Pkopertt  to  Satisfy  a  Judomknt  Ain> 
DxcKSE  Exhausts  the  Power  to  Sell  Such  Property  therenader, 
and  a  jadgment  creditor  cannot,  after  the  redemption  by  a  junior  encam* 
brancer,  resell  it  to  enforce  payment  of  the  nnsatisfied  part  of  the  jadg> 
ment.  When  the  junior  encumbrancer  redeems,  he  does  so  for  his  own 
benefit,  and  not  for  that  of  the  creditor  upon  whose  judgment  the  aale 
was  made. 

Constitutional  Law.  —  Statutes  Crkatino  a  Right  to  Redeem  mat  bi 
Altered. — This  right  is  the  creature  of  the  statute,  relating  to  the 
remedy,  and  is  not  so  essential  to  a  contract  right  aa  to  be  entirely  b«* 
yond  legislative  control. 

S.  H.  Doyal  and  P.  W.  Qardy  for  the  appellant. 
J.  Clayhaugh  and  R.  P.  Davidson^  for  the  appellees. 

Elliott,  J.  On  the  third  day  of  January,  1876,  Jeremiah 
Anderson  executed  a  promissory  note  to  the  appellant,  and 
to  secure  payment  of  the  note,  Jeremiah  and  his  wife,  Sarah, 
executed  a  mortgage  to  the  appellant.  Suit  was  brought  on 
the  note  and  mortgage,  a  judgment  for  $7,178  was  recovered 
against  Jeremiah,  and  a  decree  foreclosing  the  mortgage  was 
rendered.  On  this  judgment  and  decree  the  mortgaged  land 
was  sold  for  three  thousand  dollars,  and  subsequently  other 
property  was  sold  for  fifteen  hundred  dollars.  The  avails  of 
the  sales  under  the  judgment  were  not  suflScient  to  pay  the 
judgment,  but  left  the  sum  of  $3,020  unpaid.  In  November, 
1887,  Sarah  Anderson  recovered  judgment  against  Jeremiah 
Anderson  for  $1,516.  On  the  twentieth  day  of  January,  1888, 
she  redeemed  the  land  described  in  the  mortgage  executed  to 
the  appellant.  The  appellant's  position  is,  that  he  is  entitled 
to  have  the  land  sold  to  himself  and  redeemed  by  Sarah  An- 
derson again  sold  to  satisfy  the  $3,020  remaining  unpaid  upon 
his  judgment  against  Jeremiah  Anderson. 

Counsel  argue  that  the  lien  of  the  mortgage  was  not  merged, 
and  that  the  lien  still  exists,  notwithstanding  the  sale,  and 
refer  us  to  the  case  of  Teal  v.  Hinchvinn,  69  Ind.  379.  It  is 
true  that  the  lien  of  a  mortgage  is  not  always  merged  in  a 
judgment,  and  that  equity  will  preserve  the  lien  when  neces- 
sary to  prevent  injustice:  EvansvilU  etc.  Co.  v.  State,  73  Ind. 
219;  38  Am.  Rep.  129;  Pence  v.  Armstrong,  95  Ind.  191  (207). 
But  the  doctrine  stated  does  not  rule  such  a  case  as  this. 
The  principle  which  controls  the  present  ease  may  be  thus 
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elated:  The  sale  on  a  judgment  or  decree  exhausts  it  as  to  the 
property  sold,  and  the  judgment  creditor  cannot,  after  redemp- 
tion by  a  junior  encumbrancer,  resell  the  land  to  enforce  pay- 
ment of  an  unsatisfied  part  of  his  judgment:  Horn  v.  Indian- 
apolis Nat.  Bank,  125  Ind.  381;  21  Am.  St.  Rep.  231;  Green  v. 
Stobo,  118  Ind.  332;  Hervey  v.  Krost,  116  Ind.  268;  Simpson 
V.  Castle,  52  Cal.  644;  People  v.  Easiony  2  Wend.  298;  Russell 
V.  Allen,  10  Paige,  249;  Clayton  v.  Ellis,  50  Iowa,  590. 

The  object  of  the  law  is  to  compel  creditors  to  bid  a  fair 
and  adequate  price  for  the  debtor's  property,  and  to  prevent 
them  from  bidding  a  small  sum,  and  in  the  event  of  a  redemp- 
tion, again  subject  the  property  to  sale.  The  policy  of  the 
law —  and  it  is  a  sound  and  just  one  —  is  to  prohibit  the  cred- 
itor from  selling  the  property  more  than  once  for  his  own  ben- 
efit, and  to  secure  a  just  and  fair  price  for  the  property  in  the 
first  instance.  Another  purpose  is  to  discourage  the  practice 
of  creating  costs  by  making  repeated  sales  on  the  same  judg- 
ment. The  case  of  Greene  v.  Doane,  57  Ind.  186,  has  been 
disapproved  in  many  decisions  and  by  the  text-writers  gener- 
ally. Our  own  decisions  have  emphatically  asserted  that  even 
if  that  case  was  well  decided  under  the  statute  then  in  force 
(which  is  questioned  in  some  of  the  cases),  it  does  not  express 
the  law  as  it  now  exists. 

It  is  a  mistake  to  suppose  that  the  law  intends  that  the 
redemption  by  a  junior  encumbrancer  shall  be  for  the  benefit 
of  the  creditor  upon  whose  judgment  the  land  was  sold;  for, 
on  the  contrary,  the  right  of  redemption  is  created  for  the 
benefit  of  the  debtor  and  junior  encumbrancers.  When  a 
junior  encumbrancer  redeems,  he  does  so,  in  contemplation  of 
law,  for  his  own  benefit,  and  not  for  that  of  the  creditor  upon 
whose  judgment  the  sale  was  made:  Porter  "v.  Pittsburgh  etc.  Co.^ 
122  U.  S.  267. 

It  is  insisted  by  the  appellant's  counsel  that  the  case  is 
governed  by  the  statute  enacted  prior  to  1881,  and  that  the 
decision  in  Greene  v.  Doane,  57  Ind.  186,  controls.  But  this 
position  is  untenable.  Even  if  it  were  conceded  that  the  doc- 
trine of  Greene  v.  Doane,  57  Ind.  186,  is  sound,  it  would  not 
follow  that  it  governs  here.  It  has  been  directly  decided  by 
the  supreme  court  of  the  United  States,  and  impliedly  by 
this  court,  that  statutes  creating  a  right  to  redeem  may  be 
altered.  The  right  to  redeem  is  solely  the  creature  of  stat- 
ute; it  relates  to  the  remedy,  and  is  not,  as  it  is  held,  so  es- 
Bentially  and  intrinsically  a  contract  right  as  to  be  entirely 
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beyond  legislative  control:  Connecticut  etc.  Ins.  Co.  v.  Cush" 
man,  108  U.  S.  51;  Davia  v.  Rupe,  114  Ind.  588;  Hervey  v. 
Krost,  116  Ind.  268;  Parker  v.  Dacres,  130  U.  S.  43;  Freeman 
on  Executions,  sec.  314. 

Judgment  aflBrmed.     .        

Statutes  Respecting  Right  to  Redeem  rROU  Exbcdtiok  Salis  may 
be  altered:  Note  to  Seobey  v.  Oibaon,  79  Am.  Dec.  495,  496;  note  to  Qoshen 
▼.  Stonmjton,  10  Am.  Dec.  138;  Oullahan  v.  Sweeney,  79Cal.  537;  12  Am.  St. 
Rep.  172;  Oage  v.  Stevoart,  127  111.  207;  11  Am.  St  Rep,  116.  See  also  Rich- 
man  V.  Super vinors  of  Muscatine  County,  77  Iowa,  513;  14  Am.  St.  Rep.  308, 
and  note.  Remedial  statutes  are  not  anconstitutional  on  the  ground  that  they 
may  impair  the  obligations  of  contracts:  Judldna  v.  Taffe,  21  Or.  89;  Breawt 
▼.  Negrotto,  43  La.  Ann.  426;  Baugher  v.  Nelwn,  9  Gill,  299;  62  Am.  Dec 
694,  and  note. 

ExEODTiON  Sales.  —  After  an  execution  becomes  functus  officio,  »  sal» 
thereunder  conveys  no  title:  Knight  v.  Morrisont  79  Ga.  55;  11  Am.  St.  Rep. 
403. 

ExECcmoif  OR  PoREOLoauRB  Sale  —  Redbbiftior.  —  For  a  thorough  dis- 
cussion as  to  who  may  redeem  from  an  execution  or  foreclosure  sale,  see 
note  to  Horn  r.  IndianapoUa  NaL  Bank,  21  Am.  St  Rep.  243-249. 


Haynes  V.  Nowlin. 

[129  Indiana,  68L] 
A  Married  Woman  mat  Sustain  an  Action  against  One  Who  WROMoruu.T 
Entices  her  H  usband  from  her  and  alienates  his  affections,  if,  under 
the  statutes  of  the  state  under  which  she  prosecutes  hertustion,  she  is 
given  power  to  sue  for  personal  wrongs  without  joining  her  husband. 

W.  S.  Holman,  W.  S.  Holmanj  Jr.^  H.  D.  McMuUen^  and 
W.  R.  Johnston,  for  the  appellant. 

O.  M.  RobertSy  C.  W.  Stapp,  J.  K.  Thompson,  M.  J.  Qivan,  and 
N.  S.  Givan,  for  the  appellee. 

Elliott,  C.  J.  The  question  which  the  record  presents 
arises  upon  the  ruling  of  the  trial  court  sustaining  a  demurrer 
to  the  appellant's  complaint.  Tiie  question  which  requires 
our  consideration  and  judgment  is  this:  Can  a  married  wo- 
man maintain  an  action  against  one  who  wrongfully  entices 
her  husband  from  her  and  alienates  his  affections? 

It  was  the  boast  of  the  common  law,  that  "  there  is  no  right 
without  a  remedy,"  and  in  the  main,  this  boast  was  not  an 
idle  one,  but  was  made  good  by  the  vindication  of  legal  rights 
in  almost  all  instances  where  the  right  was  appropriately  pre- 
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■ented  for  judicial  consideration  and  determination.  Some  of 
the  courts,  however,  sacrificed  the  principle  outlined  in  the 
maxim  to  the  demands  of  fancied  consistency,  and  surren- 
dered a  clear  and  strong  right  to  a  barren  technical  rule,  for 
they  held  that  a  wife  could  not  maintain  an  action  for  the  loss 
of  the  society,  support,  and  affections  of  her  husband.  The 
fiction  that  the  baron  and  feme  were  one  person  so  far  swayed 
the  judgments  of  some  of  the  courts  as  to  carry  them  from 
a  sound  fundamental  principle,  and  cause  them  to  declare  a 
doctrine  revolting  to  every  right-thinking  person's  sense  of 
justice,  and  contrary  to  the  foundation  principles  of  natural 
right.  We  say  that  some  of  the  cases  did  this,  for  not  all  gave 
the  doctrine  we  refer  to  support,  but,  on  the  contrary,  denied 
it,  by  holding  that  the  wife  might  have  a  right  of  action  against 
the  wrong-doer  who  took  her  husband  from  her.  To  these 
cases  we  shall  presently  refer.  The  principle  outlined  in  the 
maxim  quoted  requires  that,  even  where  the  common  law  as 
it  now  exists  prevails,  it  should  be  held  that  a  wife  may  have 
an  action  against  the  wrong-doer  who  deprives  her  of  the  so- 
ciety, support,  and  affections  of  her  husband.  If  there  is  any 
such  thing  as  legal  truth  and  legal  right,  a  wronged  wife  may 
have  her  action  in  such  a  case  as  this,  for  in  all  the  long  cate- 
.gory  of  human  rights  there  is  no  clearer  right  than  that  of  the 
wife  to  her  husband's  support,  society,  and  affection.  An  in- 
"vasion  of  that  right  is  a  flagrant  wrong,  and  it  would  be  a 
stinging  and  bitter  reproach  to  the  law  if  there  were  no  remedy. 
The  virtue  of  elasticity  which  has  been  so  often  ascribed  to 
to  the  common  law,  and  generally  very  justly,  is  nowhere  more 
clearly  or  beneficially  manifested  than  it  is  in  relation  to  the 
rights  of  married  women.  Long  since  the  doctrine  of  feudal 
times,  which  gave  so  many  and  such  comprehensive  rights  to 
the  barony  and  so  few  and  such  narrow  ones  to  the  feme,  has 
given  way  before  the  enlightened  thought  of  better  ages  and 
less  barbarous  times.  One  who  should  now,  either  in  England 
or  America,  attempt  to  secure  an  enforcement  of  the  old  rules 
which  placed  the  wife  in  such  abject  subjection  to  the  husband, 
and  stripped  her  of  so  many  rights  which  belong,  in  natural 
justice,  to  a  rational  human  being,  would  find  a  stern  denial. 
It  is  beyond  controversy  that  without  the  aid  of  statutory  en- 
actments, the  harsh,  unreasonable  rules  of  the  old  common 
law  have  fallen  before  the  spirit  of  enlightened  reason  and  true 
progress. 

The  doctrine  that  the  wife  could  not  maintain  an  action 
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against  one  who  deprived  her  of  her  husband  violates  the  old 
maxim,  that  reason  is  the  life  of  the  law,  for  there  can  be  no 
reason  in  a  rule  which  gives  the  stronger  a  right  of  action  for 
an  injury  and  denies  it  to  the  weaker.  If  the  strong  may- 
maintain  an  action,  the  greater  the  reason  why  the  weak  may 
do  so.  If  the  baron  may  recover  from  one  who  entices  away 
the  feme,  surely  the  same  reason  that  supports  the  rule  giving 
the  former  a  right  of  action  must  give  a  like  right  to  the  latter. 
The  reason  is  the  same  but  the  degree  is  not,  for  the  reason 
intensifies  in  power  when  invoked  by  the  injured  wife.  The 
decisions  which  denied  the  wronged  wife  a  right  of  action  broke 
the  line  of  consistency  and  marred  the  symmetry  of  the  law. 
We  have  spoken  of  the  decisions  under  the  cominon  law,  but 
we  do  not  feel  called  upon  to  discuss  them,  at  length;  that  has 
been  ably  done  by  the  courts  which  have  given  the  subject 
consideration:  Bennett  v.  Bennett,  116  N.  Y.  584;  Lynch  v. 
Knight,  9  H.  L.  Cas.  577;  Breiman  v.  Paasch,  7  Abb.  N.  C. 
249;  Baker  v.  Baker,  16  Abb.  N.  C.  293;  Jaynes  v.  Jaynes,  39 
Hun,  40;  Warner  v.  Miller,  17  Abb.  N.  C.  221 ;  Churchill  v. 
Lewis,  17  Abb.  N.  C.  226;  Foot  v.  Card,  58  Conn.  1;  18  Am. 
St.  Rep.  258. 

The  decisions  to  which  we  have  referred,  and  the  authori- 
ties they  adduce,  prove,  beyond  debate,  that  even  at  common 
law  the  right  of  action  for  a  personal  wrong  was  in  the  wife. 
We  assume,  therefore,  that  the  right  of  action  for  a  wrong  suf- 
fered by  the  wife  was  in  her,  and  not  in  the  husband.  Any 
other  conclusion  is,  indeed,  logically  inconceivable. 

As  the  right  of  action  for  a  personal  injury  was  always  in 
the  wife,  she  is,  of  necessity,  the  real  party  in  interest,  and 
upon  reason  and  principle,  she  ought  always  to  have  been  held 
to  be  the  party  entitled  to  prosecute  the  action  for  the  invasion 
of  that  right  That  it  was  not  so  held  was  owing  to  the  power 
of  the  legal  fiction  that  she  and  her  husband  were  one,  for 
from  this  fiction  came  the  stiff,  unreasonable  rule,  that  in  all 
actions  she  must  join  her  husband.  Equity,  however,  never 
gave  full  recognition  to  this  technical  doctrine.  Our  statute, 
years  ago,  gave  the  wife  a  right  to  sue  alone,  and  thus  — 
adopting  the  chancery  doctrine  and  abrogating  that  of  the 
common  law  —  broke  down  the  only  position  upon  which  it 
could,  with  the  slightest  plausibility,  be  asserted  that  she 
could  not  sue  one  who  wrongfully  took  her  husband  from  her, 
Bince  upon  the  ground  that  she  could  not  sue  alone  was  rested 
the  doctrine  denying  her  a  right  to  sue  one  who  enticed  away 
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her  husband.  It  was  never  asserted  by  the  better  considered 
cases,  nor  by  the  abler  text-writers,  that  she  did  not  herself 
possess  the  substantive  right  upon  which  the  cause  of  action 
was  founded.  The  reason  that  she  could  not  maintain  such 
an  action  was,  not  that  she  was  not  the  source  of  the  substan- 
tive right,  but  that  there  was  no  remedy  available  to  her  for 
the  vindication  of  the  right.  When  the  statute  supplied  the 
remedy  by  breaking  down  the  barrier  which  stood  between  her 
and  a  recovery,  it  clothed  her  with  full  right  to  enforce  her 
just  and  meritorious  cause  of  action.  We  know  that  in  the 
case  of  Loyan  v.  Logariy  77  Ind.  558,  a  different  doctrine  was 
declared,  but  that  decision. was  by  a  divided  court,  and  the 
question  was  not  fully  considered.  Not  a  single  authority 
was  there  adduced,  nor  is  there  any  consistent  line  of  reason- 
ing. We  should  be  strongly  inclined  to  deny  the  soundness 
of  that  decision  if  it  were  necessary  to  do  so,  but  it  is  not  neces* 
sary  that  we  should  overrule  it,  for  since  the  cause  of  action 
there  declared  invalid  arose,  radical  changes  have  been  made 
by  statute.  The  rights,  as  well  as  the  obligations,  of  married 
women,  have  been  greatly  enlarged.  In  many  cases  it  has 
been  affirmed  of  married  women  that  under  the  present  stat- 
ute "  ability  is  the  rule  and  disability  the  exception":  Rosa  v. 
Prather,  103  Ind.  191;  Arnold  v.  Engleman,  103  Ind.  512  (514); 
McLead  v.  jEtna  L.  Ins.  Co.,  107  Ind.  394;  City  of  Indianapolia 
V.  Patterson,  112  Ind.  344;  Bennett  v.  Mattingly,  110  Ind.  197; 
Strong  v.  Makeever,  102  Ind.  578;  Lane  v.  Schlemmer,  114  Ind. 
296  (301);  5  Am.  St.  Rep.  621;  Phelps  v.  Smith,  116  Ind.  387 
(402);  Young  v.  McFadden,  125  Ind.  254;  Miller  y.  Shields^ 
124  Ind.  166. 

It  seems  to  us  very  clear  that  in  view  of  the  facts  that  true 
principle  requires  that  a  married  woman  should  have  a  rem- 
edy  for  the  vindication  of  a  violated  right,  and  that  her  rights 
and  obligations  have  been  so  greatly  increased  and  enlarged 
by  the  enabling  statutes,  she  may  have  redress  against  one 
who  wrongfully  takes  her  husband  from  her. 

Every  radical  and  express  change  in  the  law  carries  with 
It  corresponding  and  incidental  changes.  These  incidental 
changes  are  inseparable  from  the  essential  express  changes, 
and  are  wrought  by  the  legislature.  No  part  of  the  law  can 
be  expressly  changed  without  causing  incidental  changes.  To 
hold  otherwise  would  be  to  frustrate  the  legislative  purpose 
and  break  the  law  into  isolated  parts  and  disjointed  frag- 
ments.    It  must  follow  from  this  doctrine  that  when  the  stat- 


Nov.  1891.]  Haynes  v.  Nowlin.  217 

utes  gave  a  married  woman  the  right  to  sue  alone,  and  changed 
her  status  so  as  to  invest  her  with  the  general  property  rights  of 
a  citizen,  and  impose  upon  her  almost  the  same  obligations  as 
those  resting  upon  all  citizens  free  from  disability,  they  clothed 
her  with  the  right  to  appeal  to  the  courts  to  redress  the  wrong 
inflicted  by  one  who  tortiously  wrested  from  her  the  support, 
society,  and  affections  of  the  husband. 

In  adjudging,  as  we  do,  that  this  action  can  be  maintained, 
we  believe  that  we  build  on  solid  principle,  and  we  know  that 
we  are  sustained  by  able  courts.  The  authorities  already  ad- 
duced give  our  conclusion  support,  and  to  them  we  add:  Seaver 
V.  Adams,  N.  H.,  March  14,  1890;  19  Atl.  Rep.  776;  Mehrhoff 
V.  Mehrhoff,  26  Fed.  Rep.  13;  Westlake  v.  Westlake,  34  Ohio  St. 
621;  32  Am.  Rep.  397;  Postlewaite  v.  Postlewaite,  1  Ind.  App. 
473.  See  also  Duffies  v.  Duffies,  76  Wis.  374;  20  Am.  St.  Rep. 
79.  The  views  of  the  text-writers  are  in  harmony  with  our 
conclusion.  Mr.  Bigelow  says:  "To  entice  away  or  to  corrupt 
the  mind  and  affections  of  one's  consort  is  a  civil  wrong,  for 
which  the  offender  is  liable  to  the  injured  husband  or  wife": 
Bigelow  on  Torts,  153.  Judge  Cooley  says:  "  We  see  no  rea- 
son why  such  an  action  should  not  be  supported,  where,  by 
statute,  the  wife  is  allowed,  for  her  own  benefit,  to  sue  for  per- 
sonal wrongs  suffered  by  her":  Cooley  on  Torts,  228,  note. 
Mr.  Bishop  clearly  and  strongly  states  the  rule.  He  says: 
"  Within  the  principles  which  constitute  the  law  of  seduction, 
one  who  wrongfully  entices  away  a  husband,  whereby  the  wife 
is  deprived  of  his  society,  and  especially  also  of  his  protection 
and  support,  inflicts  on  her  a  wrong  in  its  nature  actionable. 
We  have  seen  that  by  the  common-law  rules,  which  forbid  the 
wife  to  sue  for  a  tort  except  by  joining  the  husband  as  co- 
plaintiff,  she  is  practically  without  an  available  remedy.  But 
under  the  modern  statutes  as  they  are  shaped  in  many  of  our 
states,  she  can  hold  property  at  law,  bring  suits  to  secure  it, 
and  maintain  actions  of  tort,  in  her  own  name,  and  with  no 
interference  from  her  husband.  So  that  where  a  statute  of 
this  sort  prevails,  she  has  her  action  against  the  seducer  of  the 
husband,  who  has  thus  wrongfully  deprived  her  of  his  society 
and  care":  1  Bishop  on  Marriage  and  Divorce,  sec.  1358. 

Judgment  reversed.  

Win's  RtoHT  TO  Sai  ton  AtiBNATiiio  Arrtcnova  of  nn  Hixkbakd.  — 
Donbtleu  the  injury  whioh  rMalts  to  a  wife  from  tba  alisuation  of  her  hae> 
band's  aflfectione,  and  the  oonieqaeat  inducing  him  to  disregard  hie  marital 
•l>ligationi^  ia  the  huim  in  oharaotar,  if  not  in  degree,  aa  the  injury  which  r*> 
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Bixlts  to  a  husband  when  a  like  wrong  is  perpetrated  upon  him  with  respect 
to  his  wife.  That  a  husband  may  sustain  an  action  for  his  injury  is  indis* 
putable,  and  by  the  rules  of  the  common  law  it  is  perhaps  equally  indisput- 
able that  a  wife,  for  a  wrong  of  this  character,  ia  without  means  of  legal 
redress,  for  the  reason  that  she  cannot  sustain  an  action  for  personal  injuries 
without  joining  her  husband  as  a  co-plaintifif:  Bennett  v.  Bennett,  116  N.  Y. 
584.  That  the  injury  resulting  to  a  wife  is  actionable  where  she  is  not  by 
law  deprived  of  the  right  to  sue  for  it,  we  believe  is  clear  upon  principle. 
"  The  actual  injury  to  the  wife  from  the  loss  of  consortium,  which  is  the  basis 
of  the  action,  is  the  same  as  the  actual  injury  to  the  husband  from  that 
cause.  His  right  to  the  conjugal  society  of  his  wife  is  no  greater  than  her 
right  to  the  conjugal  society  of  her  husband.  Marriage  gives  to  each  the 
same  rights  in  that  regard.  £}ach  is  entitled  to  the  comfort,  companionship, 
and  affection  of  the  other.  The  rights  of  the  one  and  the  obligations  of  the 
other  spring  from  the  marriage  contract,  are  mutual  in  character,  and  attach 
to  the  husband  as  husband  and  to  the  wife  as  wife.  Any  interference  with 
these  rights,  whether  of  the  husband  or  of  the  wife,  is  a  violation,  not  only 
of  a  natural  right,  but  also  of  a  legal  right  arising  out  of  the  marriage  rela- 
tion. It  is  a  wrongful  interference  with  that  which  the  law  both  confers  and 
protects.  A  remedy,  not  provided  by  statute,  but  from  the  flexibility  of  the 
common  law,  and  its  adaptability  to  the  changing  nature  of  human  affairs, 
has  long  existed  for  the  redress  of  the  wrongs  of  the  husband.  As  the  wrongs 
of  the  wife  are  the  same  in  principle,  and  are  caused  by  acts  of  the  same  na- 
ture as  those  of  the  husband,  the  remedy  should  be  the  same.  What  reason 
is  there  for  any  distinction?  Is  there  not  the  same  concurrence  of  loss  and 
injury  in  the  one  case  as  in  the  other?  Why  should  he  have  the  right  of 
action  for  the  loss  of  her  society,  unless  she  also  has  a  right  of  action  for  the 
loss  of  his  society?  Does  not  the  principle,  that  *  the  law  will  never  suffer 
an  injury  and  a  damage  without  a  remedy,'  apply  with  equal  force  to  either 
case?  Since  her  society  has  a  value  to  him  capable  of  admeasurement  in 
damages,  why  is  his  society  of  no  legal  value  to  her?  Does  not  she  need  the 
protection  of  the  law  in  this  respect  at  least  as  much  as  he  does?  Will  the 
law  give  its  aid  to  him  and  withhold  it  from  her  ":  Bennett  r.  Bennett,  116  N.  T. 
584. 

Yielding  to  reasoning  snch  as  that  jast  quoted,  the  majority  of  Araerioaa 
courts,  in  states  where  statutes  have  been  enacted  giving  to  married  women 
the  right  to  sue  for  personal  injuries,  have  maintained  their  right  to  recover 
damages  for  the  alienation  of  their  husbands'  affections,  and  the  consequent 
loss  of  his  society,  assistance,  and  support:  Bassett  v.  Basselt,  20  111.  App.  543; 
Warren  v.  Warren,  89  Mich.  123;  Foot  v.  Card,  58  Conn.  1;  18  Am.  St.  Rep. 
258;  note  to  Sluiddock  v.  CU/ton,  94  Am.  Dec.  593;  Westlake  v.  Westlake,  34 
Ohio  St.  621;  32  Am.  Rep.  397;  Seaver  v.  Adams,  N.  H.,  March,  1890;  Ben- 
nett V.  Bennett,  116  N.  Y.  584.  At  the  present  time,  we  believe  there  are 
but  two  states  whose  courts  dissent  from  this  view:  Doe  v.  Boe,  82  Me.  503; 
17  Am.  St.  Rep.  499;  Duffies  v.  Duffies,  76  Wis.  374;  20  Am.  St.  Rep.  79- 
With  respect  to  one  of  them  (Maine),  the  decision  upon  the  subject  is  so 
meager  that  we  are  not  able  to  determine  whether  it  was  founded  upon  the 
common-law  rule  denying  the  right  of  a  wife  to  sue  for  personal  injuries,  or 
npon  general  considerations  of  the  impolicy  of  permitting  her  to  maintain  aa 
action  to  redress  a  wrong  of  this  natnrei. 
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TsLEPHONB  Company  —  Kriotion  of  Pol«  in  Stkkit — Inj0notioii. — A 
declaration  alleging  that  plaintiff  is  possessed  of  a  valuable  warehouse, 
and  that  defendant,  a  telephone  company,  without  his  authority  or  con- 
sent, and  without  making  or  offering  to  make  compensation  therefor,  has 
planted  a  large  and  unsightly  pole  in  front  of  such  warehouse,  which  ob« 
structs  and  prevents  the  comfortable,  reasonable,  and  beneficial  enjoy* 
ment  and  use  of  such  premises,  without  alleging  the  mode  and  manner  of 
such  obstruction  and  interference,  states  a  cause  of  action,  and  may  prop< 
•fly  include  a  prayer  for  injunction. 

PUADiifo  —  Demcrrkb  —  Injunotion. — The  qnestion  as  to  whether  the 
additional  relief  asked  by  way  of  injunction  is  appropriate  or  not,  under 
the  facts  disclosed  by  the  declaration,  must  be  raised  by  special  demur* 
rer,  and  a  general  demurrer,  whether  interposed  directly  to  the  deolara* 
tion  or  to  some  snbseqaeut  pleading,  will  not  be  sufficient  to  raise  that 
qnestion. 

Tblbphoni  CoifPANT— Acthoritt  to  Plaxt  Polks  oannot  bi  Bit* 
LAROBD  BT  Ordixancb.  — The  planting  of  a  telegraph  or  telephone  poI« 
in  a  highway  or  street  is  not  a  public  nuisance  when  sanctioned  by  stat* 
ate;  but  the  right  to  so  plant  snch  pole  is  derived  from  and  depends 
solely  on  snch  statute,  and  cannot  be  enlarged  by  municipal  ordinance. 

Tblkphonb  Compant  —  Planting  Polk  ix  Strbkt  —  ADomoNAL  Skbvi. 
TVDB.  —  When  the  fee  in  the  bed  of  a  street  or  highway  is  in  the  abut* 
ting  land-owner,  the  planting  of  a  telegraph  or  telephone  pole  therein  is 
an  additional  servitude  imposed  upon  the  land,  for  which  such  owner  ia 
entitled  to  compensation  of  whieh  he  cannot  be  deprived  by  statute. 

Tblbphonb  Ooxpant  —  PLAtrmia  Polb  in  Stbkbt  —  Dam agbs  for  8pb- 
OIAL  Injcrt  —  Injunotion.  — When  land  has  been  acquired  for  street* 
by  the  exercise  of  the  right  of  eminent  domain,  and  has  been  appropri* 
ated  by  a  corporation  for  the  planting  of  telegraph  or  telephone  poles, 
mader  legislative  and  municipal  sanction,  so  as  to  unreasooably  abridg* 
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the  right  of  adjacent  lot-owaers  to  the  use  of  the  street  as  a  means  of 
ingress  and  egress,  or  otherwise,  they  are  thereby  deprived  of  a  righk 
without  compensation,  and  may  maintain  an  action  against  aach  corpora* 
tion  for  the  recovery  of  the  immediate  and  direct  damages  sustained  bj 
thein.  In  an  appropriate  case  an  injunction  may  be  procured  to  prevent 
a  continnance  of  the  interference  with  the  use  of  the  street. 

TiLEPHONB   COMPANT — PLANTING    POLB    IN    StRKET — MSASPRK  Of    DAX< 

AOBS.  —  In  an  action  by  an  abutting  owner  on  a  street  or  highway  to 
recover  of  a  telephone  company  for  placing  a  pole  in  front  of  his  premises, 
the  measure  of  damages  is  not  what  a  particular  individual  would  !>• 
willing  to  charge  for  having  the  pole  put  up  or  remain,  nor  the  amount 
some  other  person  might  consider  the  rental  value  was  depreciated  for 
the  purpose  of  his  business;  but  when  plaintiff's  land  is  not  actually 
taken  nor  his  soil  invaded,  the  measure  of  damages  is  the  extent  to 
which  the  rental  or  usable  value  of  the  particular  property  has  beea 
diminished  by  the  erection  of  the  pole,  or  the  difference  in  the  value  of 
the  property  before  the  erection  of  the  pole  and  afterwards,  if  the  da« 
preciation  has  been  caused  by  its  erection. 
Pleadings  —  iNaTRUcriON.  —  When  a  complaint  alleges  the  possession  by 
plaintiff  of  a  warehouse,  and  an  interference  with  his  use  and  enjoyment 
thereof  by  the  erection  of  a  telephone  pole,  without  alleging  a  reversion- 
ary  interest  in  the  warehouse,  and  the  proof  shows  that  the  premises 
were  in  the  possession  of  a  tenant  of  the  plaintiff,  a  prayer  for  an  instruc- 
tion  that  plaintiff  is  not  entitled  to  recover  damages  for  the  erection  of 
the  pole,  without  making  any  reference  to  the  pleadings,  is  properly  re« 
fused,  if  the  evidence  is  sufficient  to  sustain  any  actioa  by  plaintiff  as  tbo 
owner  of  the  reversion  in  the  warehouse. 

Charles  J.  M.  Otoinn,  for  the  appellant. 

George  Norbury  Mackenzie  and  John  V»  L.  FttuRay,  for  the 
appellee. 

McSherry,  J.  The  declaration  in  this  case  alleges  "  that 
the  plaintiff  is  possessed  of  a  lot  of  ground,  with  the  improve- 
ments thereon,  being  valuable  warehouse  property,  known  as 
No.  22  South  Charles  Street,  and  while  so  possessed  the  de- 
fendant, without  her  authority  or  consent,  and  without  making 
or  oflfering  to  make  compensation  therefor,  planted  a  large  and 
unsightly  pole  in  the  footway  in  front  of  said  premises,  which 
obstructs  and  prevents  the  comfortable  and  reasonable  and 
beneficial  enjoyment  and  use  of  the  said  premises,  and  though 
repeatedly  notified  to  remove  the  said  pole,  refuses  so  to  do, 
although  a  reasonable  time  for  the  removal  of  the  same  has 
elapsed,"  etc.  There  is  added  an  application  for  an  injunction 
under  section  117  of  article  75  of  the  code.  The  defendant  filed 
three  pleas.  The  second  was  the  plea  of  not  guilty,  and  the 
first  and  third  are  as  follows,  viz.:  "  That  the  defendant,  at  the 
time  of  the  alleged  trespass,  was  duly  incorporated  as  a  tele- 
phone company  under  the  laws  of  the  state  of  Maryland,  and 
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yvsis  entitled  as  a  corporation  so  formed,  in  the  prosecution  of 
its  business,  and  for  the  purpose  thereof,  to  erect  and  maintain 
the  pole  upon  the  footway  of  South  Charles  Street,  in  the  city 
of  Baltimore,  in  front  of  the  warehouse  of  the  plaintiff,  com- 
plained of  in  the  declaration  of  the  plaintiff,  without  making, 
or  offering  to  make,  compensation  therefor  to  the  plaintiff; 
and  that  the  alleged  trespass  complained  of  in  the  declaration 
of  the  plaintiff  was  a  use  by  the  defendant  of  its  said  right"; 
3.  "  That  the  plaintiff  ought  not  further  to  have  or  maintain 
her  aforesaid  action  against  it,  because  it  says  that  by  a  cer- 
tain ordinance  of  the  mayor  and  city  council  of  Baltimore, 
approved  on  the  ninth  day  of  May  in  the  year  1889,  and  since 
the  institution  of  the  suit  in  this  cause,  it,  the  said  defendant, 
was  and  is  authorized  to  maintain  its  said  pole  in  and  upon 
the  footway  of  South  Charles  Street,  in  the  city  of  Baltimore, 
in  front  of  the  warehouse  of  the  plaintiff  complained  of  in  the 
declaration  of  the  plaintiff,  for  the  period  of  two  years  after 
the  said  date  of  the  approval  of  said  ordinance,  and  so  long  as 
said  pole  is  necessary  to  be  maintained  by  the  defendant  for 
the  purpose  of  making  distribution  of  and  forming  connections 
between  any  wire  or  wires  forming  part  of  the  underground 
wire  cables  authorized  by  said  ordinance  to  be  laid  within  the 
limits  of  the  city  of  Baltimore."  To  these  pleas,  —  the  first 
and  third, —  the  plaintiff  demurred,  and  the  court  of  common 
pleas  sustained  the  demurrer.  It  is  insisted  by  the  appellant, 
the  defendant  below,  that  as  the  demurrer  mounted  to  the  first 
fault  in  the  pleading,  the  court  ought  to  have  ruled  the  decla- 
ration to  be  bad,  and  its  failure  to  do  so  is  assigned  as  the  first 
error  for  review  on  this  appeal.  We  are,  of  course,  confined 
to  the  declaration  itself  in  determining  its  legal  sufliciency. 
Neither  the  averments  of  the  pleas  nor  the  evidence  in  the 
record  can  be  looked  to  or  considered  in  passing  upon  that 
question.  The  forms  of  pleading  have  been  materially  changed 
by  legislation,  and  since  the  adoption  of  the  simplification  act, 
which  is  substantially  incorporated  in  the  code,  nothing  more 
is  needed  in  a  declaration  than  a  plain  statement  of  the  facts 
which  are  relied  on  to  sustain  a  recovery:  Code,  art  75,  sec. 
8.  Whilst  it  does  not  appear  from  the  narr,  whether  the  foot- 
way in  front  of  the  warehouse  premises  is  a  public  thoroughfare 
or  not,  or  whether  the  title  to  it  is  in  the  plaintiff,  it  is  dis- 
tinctly alleged  that  the  plaintiff  is  possessed  of  a  valuable 
warehouse  property,  and  that  without  her  authority  or  consent 
the  defendant  planted  a  large  and   unsightly  pole  in  front 


222      Chesapeake  etc.  Tel.  Co.  v.  Mackenzie.     [Maryland, 

thereof,  which  obstructs  and  prevents  the  comfortable  and  rea- 
sonable and  beneficial  enjoyment  and  use  of  the  premises.  As 
framed,  the  narr.  alleges  a  direct  interference  by  the  defendant 
with  the  use  and  enjoyment  by  the  plaintiflf  of  her  property. 
And  it  further  alleges  that  this  interference  was  without  her 
authority  or  consent.  If  these  facts  be  true,  why  do  they  not 
furnish  a  ground  of  action?  That  the  appellee  had  the  right  to 
the  comfortable,  reasonable,  and  beneficial  use  and  enjoyment 
of  her  property  is  undeniably  true,  unless  the  contrary  be 
averred  and  shown.  That  the  unauthorized  obstruction  of  or 
interference  with  that  right  is  a  wrong  which  will  support  an 
action  for  damages  cannot  be  open  to  controversy.  Though  it 
might  have  been  more  artificial  pleading  had  the  mode  and 
manner  of  the  obstruction  and  interference  been  set  forth  in 
the  declaration,  they  were  not  necessarily  elements  of  the  in- 
jury complained  of,  but  rather  matters  of  proof,  showing  the 
character  and  extent  of  that  injury.  The  narr.,  on  its  face, 
does  not  declare  for  an  obstruction  of  the  footway  or  the  street; 
and  it  was,  therefore,  not  necessary  to  allege  that,  by  reason 
of  the  plain tiflf's  possession  of  the  premises,  she  was  entitled 
to  the  way,  in  the  exercise  of  which  she  was  interfered  with 
by  the  defendant.  The  averment  is,  that  the  pole  thus  planted 
in  the  footway  obstructed,  not  the  footway,  but  the  plaintiff's 
use  and  enjoyment  of  the  property  in  her  possession, — her 
warehouse;  and  that  averment,  it  seems  to  us,  is,  under  the 
code,  sufficient,  if  proved,  to  sustain  an  action.  This  conclu- 
sion is  founded,  of  course,  exclusively  and  solely  upon  the  face 
of  the  declaration,  without  any  reference  to  other  parts  of  the 
record. 

It  has  been  further  insisted,  as  a  reason  for  holding  the 
declaration  bad,  that  the  prayer  for  an  injunction  was  im- 
properly included  therein,  because,  so  it  is  alleged,  the  facts 
disclosed  by  the  narr.  do  not  justify  the  application  of  that 
remedy.  Sections  116  to  and  including  128  of  article  75  of 
the  code  make  provision  for  the  issuing  of  writs  of  injunction 
and  mandamus  by  courts  of  law  in  certain  actions  instituted 
in  these  courts.  Under  these  provisions,  the  prayer  for  an  in- 
junction to  restrain  the  appellant  from  continuing  the  pole  in 
its  place,  and  to  order  the  removal  thereof,  was  added  to  the 
declaration.  By  section  119  it  is  provided  that  "the  defend- 
ant may  demur  to  so  much  of  the  plaintiff's  declaration  as 
claims  such  writ,  and  such  demurrer  shall  raise  the  question 
whether  the  facts  stated  as  the  ground  of  such  claim  disclose 
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any  such  legal  duty  as  that  so  sought  to  be  enforced,  but  shall 
be  subject  to  all  rules  governing  general  demurrers  at  law, 
both  as  to  the  proceedings  thereon  and  thereafter."  Now,  it 
was  argued  that  the  general  demurrer  filed  by  the  plaintiff  to 
the  defendant's  first  and  third  pleas  mounted,  according  to 
the  well-settled  rule,  not  only  to  the  declaration  proper,  but 
also  to  the  prayer  for  relief  by  injunction.  Whether  this  view 
is  correct  or  not  depends  upon  the  meaning  of  the  section  from 
which  we  have  just  quoted.  The  remedy  by  injunction  from 
a  court  of  law  is  a  purely  statutory  remedy.  The  mode  to  be 
pursued  for  obtaining  it  is  defined  and  pointed  out  in  the  code. 
If  the  facts  stated  in  the  declaration  do  not  disclose  a  case 
which  will  justify  the  issuing  of  such  a  writ,  the  defendant 
may  demur  "to  so  much  of  the  plaintifif's  declaration  as 
claims  such  writ,"  and  the  statute  expressly  declares  what 
qupstion  that  demurrer  shall  raise.  It  is  consequently  a  spe- 
cial demurrer  that  is  thus  provided  for,  notwithstanding  the 
antecedent  provision  in  section  6  of  the  same  article  that  no 
special  demurrer  shall  be  allowed  in  civil  cases.  Can  a  gen- 
eral demurrer  be  treated  as  equivalent  to  or  the  same  as  this 
special  demurrer?  If  so,  then  the  general  demurrer  to  the 
pleas  would  reach  any  defect  in  the  prayer  for  injunctive  re- 
lief in  the  narr.  Inasmuch  as  the  demurrer  prescribed  by  the 
statute  is  a  special  demurrer,  it  seems  to  us  quite  apparent 
that  a  general  demurrer  would  not  answer,  if  interposed  by 
the  defendant  directly  to  the  narr.  Of  course,  therefore,  a 
general  demurrer  interposed  by  the  plaintiff  to  pleas  of  the 
defendant  could  not  serve  any  other  or  wider  purpose,  or  raise 
any  other  question,  than  a  general  demurrer  filed  by  the  de- 
fendant to  the  declaration  would  itself  have  done,  unless  the 
clause  declaring  that  the  special  demurrer  "  shall  be  subject 
to  all  rules  governing  general  demurrers  at  law,  both  as  to  the 
proceedings  thereon  and  thereafter,"  was  intended  to  convert 
the  special  into  a  general  demurrer.  No  such  intention  is 
manifested  by  the  language  used  as  we  read  it.  The  special 
demurrer  is  declared  to  be  subject  to  the  rules  governing  gen- 
eral demurrers,  only  so  far  as  respects  the  proceedings  on  a 
general  demurrer,  and  the  proceedings  after  a  ruling  is  made 
thereon.  In  other  words,  when  a  special  demurrer  under  this 
statute  is  interposed  to  the  declaration,  the  same  proceedings 
shall  be  had  as  are  provided  by  the  rules  of  law  with  reference 
to  proceedings  on  and  after  a  general  demurrer.  That  is  to 
■ay,  the  right  to  amend  if  the  demurrer  be  sustained,  and  the 
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right  to  plead  over  if  it  be  overruled,  are  preserved,  precisely 
as  in  the  case  of  similar  rulings  on  a  general  demurrer.  This, 
and  this  only,  is  the  effect  of  the  clause  just  quoted  from  tha 
code.  Our  interpretation  of  the  statute,  then,  is  this:  If  a  de* 
fendant  desires  to  raise  a  question  as  to  whether  the  additional 
relief  by  way  of  injunction  or  mandamui  is  appropriate  under 
the  facts  disclosed  by  the  declaration,  he  must  do  so  by  spe- 
cial demurrer,  and  a  general  demurrer,  whether  interposed  di- 
rectly to  the  declaration  or  to  some  subsequent  pleading,  will 
not  be  suflBcient  to  raise  that  question. 

We  now  come  to  the  consideration  of  the  ruling  of  the  court 
sustaining  the  demurrer  to  the  first  and  third  pleas  filed  by 
the  defendant.  These  pleas  present  some  of  the  principal 
questions  discussed  in  the  argument  at  the  bar.  They  rely, 
as  a  defense  to  the  action,  upon  an  authority  which  the  appel- 
lant claims  to  have  under  the  code,  and  under  an  ordinance 
of  the  mayor  and  city  council  of  Baltimore,  to  plant  in  its 
present  position  the  pole  complained  of,  without  making  or 
offering  to  make  compensation  to  the  appellee.  By  sections 
224  and  232  of  article  23  of  the  code,  telegraph  and  telephone 
companies,  incorporated  under  the  general  corporation  law  of 
this  state,  are  empowered  to  construct  their  lines  along  and 
upon  any  postal  roads  and  postal  routes,  roads,  streets,  and 
highways,  provided  their  fixtures,  posts,  and  wires  do  not 
"  interfere  with  the  convenience  of  any  land-owner  more  than 
is  unavoidable."  It  is  expressly  provided  in  section  224  that 
'*  the  said  corporation  shall  be  responsible  for  any  damages 
which  any  person  or  corporation  may  sustain  by  the  erection, 
continuance,  and  use  of  such  fixtures."  It  is  further  provided, 
that  in  any  action  brought  for  the  recovery  of  damages,  the 
company  may  elect  to  have  included  the  damages  for  allow- 
ing the  said  fixtures  permanently  to  continue.  The  following 
proviso  is  then  added:  "  Provided,  that  no  person  or  body  poli- 
tic shall  be  entitled  to  sue  for  or  recover  damages,  as  afore- 
said, until  the  said  corporation,  after  due  notice,  shall  have 
failed  or  refused  to  remove,  in  reasonable  time,  the  fixtures 
complained  of."  It  is  not  necessary  to  allude  to  the  ordinance 
of  the  mayor  and  city  council  of  Baltimore,  for  the  reason  that 
whatever  authority  the  appellant  possesses,  in  reference  to  the 
planting  and  maintenance  of  the  pole  in  question,  must  be  de- 
rived from  and  depend  on  the  act  of  assembly.  The  ordi- 
nance could  not  enlarge  that  authority.  To  what  extent, 
then,  does  the  statute  justify  the  action  of  the  appellant,  and 
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protect  it  from  liability?  The  planting  of  a  telegraph  or  tele- 
phone pole  in  a  highway  or  street  is  not  a  public  nuisance, 
because  the  legislature  has  declared  that  it  shall  not  be;  but 
the  general  assembly  was  powerless  to  subject  the  reversionary 
interest  in  the  bed  of  such  highway  or  street  to  an  additional 
servitude,  without  making  appropriate  provision  for  just  com- 
pensation to  the  owner:  Phippa  v.  Western.  Maryland  R.  R.  Co., 
€6  Md.  319;  American  Telephone  and  Telegraph  Co.  v.  Pearce^ 
71  Md.  535.  In  the  case  last  referred  to,  this  court  held  that 
planting  telephone  poles  upon  the  right  of  way  acquired  by  a 
railroad  company  was,  when  the  telephones  were  used  for  pur- 
poses other  than  the  operation  of  the  road,  an  additional  ser^ 
vitude  imposed  upon  the  soil,  which  entitled  the  owner  of  the 
reversion  to  an  injunction  against  the  telephone  company  to 
restrain  it  from  so  appropriating  the  land  until  compensation, 
to  be  ascertained  in  the  method  prescribed  in  section  40,  article 
3f  of  the  constitution  of  the  state,  should  be  first  paid  or  ten- 
dered. And  so  the  condemnation  of  private  property  for  a 
highway  subjects  the  land  so  taken  merely  to  an  easement  in 
favor  of  the  public,  and  does  not  divest  the  owner  of  the  fee: 
Thomas  v.  Ford,  63  Md.  346;  52  Am.  Rep.  513.  Planting 
telephone  or  telegraph  posts  upon  a  public  highway  in  the 
country  is  an  appropriation  of  private  property,  and  unlawful 
unless  the  right  to  do  so  is  acquired  by  contract  or  condemna- 
tion: Western  Union  Tel.  Co.  v.  Williams,  86  Va.  696;  19  Am. 
St.  Rep.  908;  Broome  v.  New  York  and  New  Jersey  Tel.  Co.f  42 
N.  J.  Eq.  141. 

The  use  to  which  streets  in  a  town  or  city  may  be  lawfully 
put  are  greater  aud  more  numerous  than  in  the  case  of  an 
ordinary  road  or  highway  in  the  country.  With  reference  to 
the  latter,  as  we  have  just  observed,  all  the  public  acquires  is 
the  easement  of  passage  and  its  incidents;  and  hence  the 
owner  of  the  soil  parts  with  this  use  only,  retaining  the  soil, 
and  by  virtue  of  tins  ownership  is  entitled,  except  for  the  pur- 
poses of  repair,  to  the  earth,  timber,  and  grass  growing  thereon, 
and  to  all  minerals,  quarries,  and  springs  below  the  surface. 
But  with  respect  to  streets  in  populous  places,  the  public  con- 
venience requires  more  than  the  mere  right  of  way  over  and 
upon  them.  They  may  need  to  be  graded,  and  therefore  the 
municipal  authorities  may  not  only  change  the  surface,  but 
cut  down  trees,  dig  up  the  earth,  and  may  use  it  in  improving 
the  street,  and  may  make  culverts,  drains,  and  sewers  upon 
or  under  the  surface.     Pipes  may  also  be  laid  under  the  but- 
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face  when  required  by  the  yarious  agencies  adopted  in  civi- 
lized life,  such  as  water,  gas,  electricity,  steam,  and  other  things 
capable  of  that  mode  of  distribution:  2  Dillon  on  Municipal 
Corporations,  sees.  656  a,  688.  Subject  to  these  and  other  like 
rights  of  the  municipality  and  the  public  to  the  use  of  a  street 
for  street  purposes,  the  owner  of  the  fee  in  the  bed  of  the  street 
possesses  the  same  right  to  demand  compensation  for  addi- 
tional servitudes  placed  thereon  that  the  owner  of  the  bed  of 
a  highway  in  the  country  is  entitled  to.  If,  then,  the  fee  in 
the  bed  of  the  street  be  in  the  appellee,  the  planting  of  the 
pole  was  an  additional  servitude  imposed  upon  her  land,  for 
which  she  could  claim  compensation,  and  the  act  of  assembly 
could  not  deprive  her  of  it.  But  in  many  instances  the  beds 
of  the  streets  are  owned  in  fee  by  the  city,  and  in  others  the 
fee  is  vested  in  the  original  owners  of  the  land  or  their  heirs, 
and  does  not  belong  to  the  owners  of  the  lots  abutting  on  the 
streets.  If  the  fee  be  in  the  city,  or  in  some  third  person,  then, 
—  1.  What  are  the  rights,  in  a  case  like  this,  of  the  owner 
of  a  lot  abutting  on  the  street?  and  2.  How  are  those  rights 
aflFected  by  the  provisions  of  the  code  relied  on  in  the  pleas? 
There  is  some  diversity  of  opinion  in  the  decided  cases  upon 
the  first  of  these  questions,  but  all  agree  in  going  at  least  this 
far,  —  and  we  are  not  required  to  go  any  farther  in  deciding 
this  appeal,  —  that  where  the  fee  or  legal  title  has  passed  from 
the  original  proprietor,  as  in  cases  where  the  land  has  been 
acquired  for  streets  by  the  exercise  of  the  right  of  eminent 
domain,  the  adjoining  owner  cannot  maintain  an  action  for 
injuries  to  the  soil,  or  ejectment,  but  he  nevertheless  has  a 
as  remedy  for  any  special  injury  to  his  rights  by  the  unauthor- 
ized acts  of  others.  Hence,  if  an  appropriation  of  a  street  by 
a  person  or  body  corporate,  even  under  legislative  and  muni- 
cipal sanction,  unreasonably  abridges  the  right  of  adjacent 
lot-owners  to  use  the  street  as  a  means  of  ingress  and  egress, 
or  otherwise,  they  are  thereby  deprived  of  a  right  without  com- 
pensation; and  an  action  will  lie  against  the  person  or  corpora- 
tion guilty  of  usurping  such  unreasonable  and  exclusive  use 
for  the  recovery  of  such  immediate  and  direct  damages  as  the 
abutter  may  sustain:  Elizabeth  etc.  R.  R.  Co.  v.  Combs,  10  Bush, 
382;  19  Am.  Rep.  67;  Schurmeier  v.  St.  Paul  etc.  R.  R.  Co.,  10 
Minn.  82;  88  Am.  Dec.  59;  affirmed  in  7  Wall.  272;  Cooley 
on  Constitutional  Limitations,  556.  Indeed,  this  is  merely 
the  application  of  familar  principles  of  the  common  law. 
Whether,  then,  the  appellee  be  the  owner  of  the  reversion  in 
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the  bed  of  the  street,  or  only  entitled  to  the  rights  of  an  abut- 
ter on  the  street,  the  pleas  demurred  to  set  forth  no  facta 
which  furnish  a  defense  to  the  action;  because,  as  against  the 
owner  of  the  fee,  the  provisions  of  the  code  relied  on  in  the 
.pleas  are  inoperative  for  the  reasons  we  have  given;  and  as 
respects  the  owner  of  a  lot  abutting  on  the  street,  they  ex- 
pressly reserve,  and  they  could  not  have  validly  denied,  his 
right  to  recover  for  such  direct  and  immediate  injuries  as  he 
might  sustain  by  the  construction  of  a  line  of  telegraph  and 
telephones  upon  a  public  street  or  thoroughfare.  Whether 
the  damages  to  be  recovered  shall  be  upon  the  basis  of  the 
permanent  occupation  of  the  premises,  or  only  for  the  period 
up  to  the  bringing  of  the  suit,  is  left  to  the  election  of  the 
company;  and  it  would  necessarily  follow,  if  the  recovery 
should  be  limited  at  its  instance  to  the  latter  period,  that  sub- 
Bequent  suits  could  be  brought;  and  in  an  appropriate  case  an 
injunction  could  be  procured  to  prevent  a  continuance  of  the 
interference.  It  results,  then,  that  neither  the  rights  of  the 
owner  of  the  reversion  nor  those  of  the  abutter  upon  a  street 
are  abridged  by  the  statute,  and  that,  in  so  far  as  that  statute 
attempts  or  was  intended  to  effect  that  result,  it  is  nugatory 
and  inoperative.  As  a  consequence,  whatever  rights  the  ap- 
pellant did  acquire  under  the  statute  are  subordinate  to  the 
property  rights  of  the  appellee,  and  the  pleas  which  rely  upon 
the  statute  and  the  ordinance  as  giving  the  appellant  author- 
ity to  plant  and  maintain  its  posts  and  wires,  without  regard 
to  the  injury  caused  the  appellee,  were  very  properly  declared 
to  be  no  answer  to  the  action. 

The  remaining  questions  involved  are  presented  by  the  ex- 
ceptions taken  to  the  admission  of  evidence,  and  to  the  rulings 
of  the  court  on  the  prayers  for  instructions  to  the  jury.  There 
are  twelve  of  these  exceptions.  Eleven  of  them  relate  to  the 
admissibility  of  evidence  adduced  by  the  appellee  upon  the 
question  of  damages,  and  the  twelfth  to  the  granting  of  the  ap- 
pellee's second  prayer,  and  the  rejection  of  the  appellant's 
Ant. 

It  if  not  necessary  to  discuss  separately  the  exceptions 
which  relate  to  the  measure  of  damages,  for  they  all  present 
the  same  question,  substantially.  The  appellee  proved  by 
several  witnesses  the  amount  which,  if  they  owned  the  propH 
•rty,  they  would,  in  their  opinion,  give  not  to  have  the  pole 
placed  where  it  is,  and  the  amount  they  would  give  to  have  it 
taken   away.     She  further  proved  by  anotlier  witness  that. 
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with  the  pole  removed,  he  would  be  willing  to  pay  more  rent 
for  the  property  than  he  would  with  the  pole  standing  where 
it  is;  and  by  still  another,  that  for  the  purposes  of  his  business 
he  would  make  a  difference  of  five  hundred  dollars  in  the 
rental  value  of  the  premises.  None  of  this  testimony  was  ad- 
missible. The  true  measure  of  damages  in  such  a  case  as  this 
is  not  what  a  particular  individual  would  be  willing  to  charge 
for  having  the  pole  put  up  or  remain,  nor  the  amount  some 
other  person  might  consider  the  rental  value  was  depreciated 
for  the  purposes  of  his  business;  but  where  the  land  of  the 
plaintiff  is  not  taken  nor  his  soil  actually  invaded,  the  meas- 
ure of  damages,  as  adjudged  in  many  cases,  is  either, — 1.  The 
extent  to  which  the  rental  or  usable  value  of  the  particular 
property  has  been  diminished  by  the  trespass  or  injury  com- 
plained of:  Baltimore  etc.  R.  R.  Co.  v.  Boyd,  67  Md.  41 ;  1  Am. 
St.  Rep.  362;  Wood  v.  State,  66  Md.  61;  or  2.  The  difference  in 
the  value  of  the  property  before  the  construction  of  the  pole 
and  its  value  afterwards,  if  the  depreciation  in  value  has  been 
caused  by  the  erection  and  maintenance  of  the  pole:  Shepherd 
V.  Baltimore  etc.  R.  R.  Co.,  130  U.  S.  426. 

Lastly,  with  regard  to  the  prayers.  There  was  no  error  in 
rejecting  the  first  prayer  of  the  appellant,  because  the  prayer 
failed  to  refer  or  point  to  the  pleadings.  The  correctness  of 
this  ruling  must  depend,  not  upon  the  state  of  the  pleadings, 
but  upon  the  evidence  to  which  alone  the  prayer  makes  refer- 
ence: Giles  V.  FauntUroy,  13  Md.  136.  The  declaration  counts 
upon  a  possession,  by  the  plaintiff,  of  the  warehouse,  and  an 
interference  with  her  use  and  enjoyment  thereof,  and  the  proof 
shows  that  the  premises  were  in  the  occupancy  and  possession  of 
a  tenant  of  the  plaintiff,  and  not  in  the  possession  of  the  plain- 
tiff", who  was  only  entitled  to  the  reversion.  For  an  injury  to 
the  possession,  the  tenant  in  possession  alone  can  sue,  though 
if  the  same  injury  affects  the  reversion,  the  reversioner  may 
sue  in  case:  1  Ch.  PI.  63.  The  evidence  in  the  record  shows 
that  the  appellee  does  not  own  the  reversion  in  the  bed  of 
Charles  Street;  and  it  further  shows  that  no  damage  was 
done  to  the  plaintiff's  possession,  because  she  was  not  in  pos- 
session. The  narr.  does  not  declare  for  an  injury  to  the  rever- 
sionary interest  in  the  warehouse,  as  it  might  have  done,  and 
the  prayer  did  not  point  to  the  pleadings;  but  if  the  evidence 
adduced  was  sufdcient  to  sustain  any  action  by  the  appellee, 
it  would  have  been  error  in  the  court  to  grant  a  prayer  declar- 
ing that  there  was  no  evidence  that  the  plaintiff  had  sustained 
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damage  by  the  erection  of  the  pole,  unless  the  prayer  had 
made  reference  to  the  pleadings. 

There  is  nothing  in  the  appellee's  granted  prayer  of  which 
the  appellant  can  complain.  Taken  in  connection  with  the 
appellant's  third  instruction,  the  recovery  was  limited  to  the 
time  that  suit  was  brought. 

For  the  error  in  admitting  the  evidence  objected  to  in  the 
first  eleven  exceptions,  the  judgment  must  be  reversed,  and  a 
new  trial  must  be  awarded. 


Telegrraph  and  Telephone  Poles  and  Wires  in  Streets  and  Highways  and 
Across  Private  Property.* 

Poles,  ErecHorutf,  without  A  uihority. — The  principle  is  nniveraally  recognizedr 
that  in  the  absence  of  legislative  or  maaicipal  saaotioo,  the  erection  of  tele- 
graph or  telephone  poles,  and  the  stringing  of  wires  thereon,  in  the  publio 
streets  or  highways  is  a  publio  naisance,  which  may  be  abated  at  the  in- 
stance of  an  abutting  land-owner,  if  the  poles  obstruct  or  prevent  the  free 
passage  of  carriages,  horses,  or  foot-passengers:  Regina  v.  United  Kingdom 
Electric  Tel.  Co.,  31  L.  J.  M.  a  156;  2  Beat  A  S.  647;  9  Cox  C.  C,  174. 

Legislative  Power  to  Authorixe  Use  of  Highwaya.  —  Although  the  legislature 
has  authority,  in  the  exercise  of  the  police  power  of  the  state,  to  determine  that 
the  erection  of  poles  and  the  stringing  of  wires  of  telegraph  or  telephone  cor- 
porations is  a  publio  use,  not  inconsistent  with  the  use  of  the  street  for  street 
purposes,  yet  the  interesting,  perplexing,  and  doubtful  proposition  is  involved, 
as  to  whether  the  legislature  may  authorize  such  use  of  the  street  or  high> 
way  without  providing  for  compensation  to  the  abutting  land -owner.  In 
other  words,  the  question  is  necessarily  involved  as  to  whether  or  not,  when 
the  public  has  acquired  an  easement  in  land  for  a  street  or  highway,  by 
taking  it  under  the  right  of  eminent  domain,  or  by  dedication,  prescription, 
or  grant,  a  new  use  and  an  additional  servitude  is  to  be  deemed  as  imposed 
by  appropriating  the  street  or  highway,  under  legislative  sanction,  for  tha 
use  of  a  line  of  electric  telegraph  or  telephone,  by  the  erection  of  poles  and 
wires  above  the  surface  of  the  ground,  so  that  the  owner  of  an  abutting  es- 
tate, or  of  the  soil  to  the  center  of  the  street,  is  entitled  to  further  compen- 
sation therefor,  or  is  such  use  included  by  implication  in  the  purposes  for 
which  the  land  was  condemned,  dedicated,  or  granted. 

Compenaation,  whether  Legislature  may  Deprive  Land-owner  qf  Right  to.  — 
The  adjudged  cases  upon  this  subject  present  an  irreconcilable  conflict  of 
authority,  and  seem  to  be  about  equally  divided.  The  topic  is  new,  and  al- 
though it  may  not  be  safe  to  hasard  an  opinion  as  to  bow  it  will  be  finally 
settled,  still  it  may  be  stated  that  the  later  cases,  and  it  seems  the  weight  of 
anthority,  sustain  the  doctrine,  without  qualification,  that  a  telegraph  or 
telephone  line  along  a  publio  street  or  highway  is  no  part  of  the  equipment 
of  the  street,  but  is  foreign  to  its  use,  and  the  imposition  of  an  additional 
servitude,  for  which  the  abutting  owner  must  be  compensated;  and  also  that 
the  legislature  has  no  power  to  authorixe  the  imposition  of  such  servitude, 

*  asrsBSNos  to  momoobapric  Morsa 
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la  pottlle  itreeta  aud  highwar*,  aud  proceeding*  to  abate  the  same:  M  Am.  Bep.  280^ 
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except  on  condition  that  due  compensation  shall  be  made  therefor  to  such 
abutting  owner.  Under  this  rule  the  abutting  owner  is  entitled  to  an  in* 
janctiou  restraining  the  maintenance  or  erection  of  a  line  of  telegraph  or 
telephone  poles  and  wires  in  front  of  hia  premises,  nnless  he  ia  first  compea« 
•ated  therefor,  or  his  consent  thereto  is  in  some  manner  obtained. 

Cases  Holding  that  Abutting  Owner  is  not  Entitled  to  Additional  Compensation. 
—  The  courts  of  Missouri  hare  uniformly  maintained  that  the  erection  of  tel* 
egraph  and  telephone  poles  and  wires  in  public  streets  or  highways  does  not 
impose  a  new  and  additional  serritude  thereon;  that  this  is  simply  a  new  use 
to  which  the  street  may  be  put,  under  legislative  sanction,  without  the  oon< 
sent  of  the  abutter;  that  he  has  no  right  to  restrain  such  use  by  injunction, 
or  to  have  the  poles  removed  as  a  nuisance;  and  that  the  legislature  has 
power  to  authorize  such  use  without  providing  for  compensation  therefor  to 
the  abutting  land-owners.  This  doctrine  was  first  announced  in  Oay  v.  Mu* 
tual  UnioiL  Telegraph  Co.,  12  Mo.  App.  485,  followed  and  affirmed  in  Julia 
Building  Association  r.  Bell  Telephone  Co.,  88  Mo.  258,  67  Am.  Rep.  398, 
and  in  City  of  St.  Louis  v.  Bell  Telephone  Co.,  96  Mo.  623;  9  Am.  St.  Rep. 
370;  and  State  v.  Flad,  23  Mo.  App.  185.  The  court,  in  Julia  Building  Asso- 
ciation T.  Bell  Telephone  Co.,  88  Mo.  258,  67  Am.  Rep.  398,  based  its  decision  on 
the  following  reasons:  "These  streets  are  required  by  the  public  to  promote 
trade,  and  facilitate  communications  in  the  daily  transaction  of  business  be- 
tween the  citizens  of  one  part  of  the  city  with  those  of  another,  as  well  as  to 
accommodate  the  public  at  large  in  these  respects.  If  a  citisen  living  or  do- 
ing business  on  one  end  of  Sixth  Street  wishes  to  communicate  with  a  citizen 
living  and  doing  business  on  the  other  end  or  at  any  intermediate  point,  he  is 
entitled  to  tlie  use  of  the  street,  either  on  foot,  on  horseback,  or  in  a  carriage 
or  other  vehicle,  in  bearing  his  message.  The  defendants  in  this  case  propose 
to  use  the  street  by  making  the  telephone  poles  and  wires  the  messenger  to 
Ibear  such  communications  instantaneously,  and  with  more  dispatch  than  any 
\oi  the  above  methods,  or  any  other  known  method  of  bearing  oral  communi- 
cations. Not  only  would  such  communications  be  borne  with  more  dispatch, 
but  to  the  extent  of  the  number  of  communications  daily  transmitted  by  it, 
the  street  would  be  relieved  of  that  number  of  footmen,  horsemen,  or  carriages. 
If  a  thousand  messages  were  daily  transmitted  by  means  of  telephone  poles, 
wires,  and  other  appliances  used  in  telephoning,  the  street  through  these 
means  would  serve  the  same  purpose  which  would  otherwise  require  its  use, 
either  by  a  thousand  footmen,  horsemen,  or  carriages,  to  effectuate  the  same 
purpose.  In  this  view  of  it,  the  erection  of  telephone  poles  and  wires  for  the 
transmission  of  oral  messages,  so  far  from  imposing  a  new  and  additional  ser- 
ritude, would,  to  the  extent  of  each  message  transmitted,  relieve  the  street 
of  a  servitude  or  use  by  a  footman,  horseman,  or  carriage.  If  it  be  true,  as 
laid  down  by  the  authorities  herein  cited,  that  when  the  public  acquires  the 
right  to  a  street,  either  by  dedication,  grant,  or  condemnation,  the  munici- 
pality has  the  power  to  appropriate  it,  not  only  to  such  uses  as  are  common 
and  in  vogue  at  the  time  of  its  acquisition,  but  also  to  such  new  ases  as  ad- 
vanced civilization  may  suggest  as  conducive  to  the  public  good,  the  conclu* 
aion  is  inevitable,  that  the  use  of  Sixth  Street  in  the  manner  and  for  the 
purposes  proposed  is  allowable,  for  it  cannot,  with  any  show  of  reason,  be  de- 
nied that  the  means  these  appliances  would  afford  for  the  instantaneous  trans- 
inisaion  of  communications  for  the  transaction  of  business,  without  resorting 
to  the  slower  and  common  methods  of  bearing  them,  would  b«  conducive 
to  the  public  good,  and  make  the  street  by  these  means  serve  one  of  the 
«hief  purposes  for  which  it  was  dedicated.     But  it  is  argued  that  the  erection 
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o(  tw»  telephona  polea,  each  eighteen  Inchei  at  the  bottom,  with  a  gradnal 
ti^er  to  the  top,  would  obitraot  the  street,  and  deny  to  the  pabiio  the  eomplet* 
and  unrestricted  nse  of  the  street  This  argument,  I  think,  is  more  specious 
than  sound.  It  is  true  that  to  the  extent  of  the  spaoe  of  eighteen  inches, 
each  of  the  poles  proposed  to  be  erected  would  be  an  obstruction,  but  the  same 
could  be  said  of  lamp -posts  erected  on  the  streets  of  a  city,  the  necessities  of 
which  might  require  its  streets  to  be  lighted  with  oil,  gaa,  or  electric  lights; 
and  yet  no  one  would  be  heard  to  complain  that  the  bimp«poats  constituted 
such  an  obstruction  or  impediment  to  the  free  use  of  the  streets  as  to  demand 
their  removaL  ....  If  the  conulusioos  annouaced  in  the  foregoing  part  of 
this  opinion,  that  all  the  uses  to  which  a  street  may  properly  be  demoted  ar« 
to  b«  rej^arded  as  permitted  by  and  included  in  the  original  appropriation  or 
dedication  of  the  street,  and  that  the  erection  and  maintenance  of  telephone- 
poles  as  proposed  is  one  of  these  uses,  and  that  in  digging  holes  through  the 
stone  slabs  and  stone  walks  in  which  to  plant  them,  there  is  no  taking  of  pri* 
▼ate  property  of  the  abutting  lot-owner  entitling  him  to  compensation,  are 
correct,  it  would  seem  logically  to  follow  that  damages  resulting  from  such 
ase  need  not  be  compensated  for.  If,  by  reason  of  the  dedication,  the  publio 
have  the  right  to  apply  the  private  property  of  the  plaintiff  to  the  use  pro- 
poeed  without  his  being  entitled  to  compensation,  how  can  it  be  that  it  be- 
eomes  entitled  to  compensation  for  damages  flowing  as  an  incident  from  an 
act  which  the  dedicator  by  his  dedication  has  authorized  to  be  done?  If  the 
dedication  of  the  street  is  sufficiently  operatiTc  to  allow  private  property  in 
the  soil  of  the  street  to  be  actually  invaded,  and  physically  taken  for  a  street 
use  without  compensation,  why  is  it  not  sufficiently  operative,  if  in  such  tak- 
ing damages  ensue,  to  relieve  the  taker  from  the  payment  of  such  damages? 
If,  by  dedicating  property  for  a  street,  the  dedicator  gives  ap  his  right  to 
compensation  for  the  umw  included  in  the  dedication,  how  can  it  be  said 
that  he  does  not  also  give  up  his  right  to  compensation  for  damages  to  adja- 
cent property  not  taken,  resulting  from  the  application  of  the  street  to  a  nse 
which,  by  his  dedication,  he  authorized  it  to  be  pat?  " 

The  views  above  announced  are  ably  and  forcibly  refuted  by  Mr.  Justice 
Henry,  in  a  dissenting  opinion,  which  is  reported  in  a  note  to  the  principal 
ease  in  57  Am.  Rep.  409.  In  McCormick  v.  District  of  Columbia,  4  Mackay, 
896,  64  Am.  Rep.  284,  it  was  also  decided  that  the  erection  of  telegraph 
poles  and  wires  in  the  street  was  not  such  a  private  nuisance  as  would  be 
restrained  by  injunction  at  the  suit  of  an  abutting  lot-owner.  And  in  Pkret 
▼.  Drew,  136  Mass.  75,  49  Am.  Rep.  7,  it  was  determined  that  the  above 
mle  was  law,  sod  that  the  legislature  might  authorize  their  erection  on  the 
line  of  a  publio  highway  without  providing  for  compensation  to  the  owner 
of  the  fee  therein.  In  this  case  the  court  said:  "  When  the  land  was  taken 
(or  a  highway,  that  which  was  taken  was  not  merely  the  privilege  of  travel- 
ing over  it  in  the  then  known  vehicles,  or  of  using  it  in  the  then  known 
methods  for  either  the  conveyance  of  property  or  transmission  of  intelligence. 
....  The  discovery  of  the  telegraph  developed  a  new  and  valuable  mod* 
of  communicating  intelligence.  Its  use  is  certainly  similar  to,  if  not  iden- 
tical with,  that  publio  nse  of  transmitting  information  for  which  the  high- 
way was  originally  taken,  even  if  the  means  adopted  are  qaite  different  from 
the  post-boy  or  the  mail-coach.  ....  We  are  therefore  of  opinion  that  the  use 
•f  a  portion  of  a  highway  for  the  public  use  of  companies  organised  under  the 
bws  of  the  state  for  the  transmission  of  intelligenoe  by  electricity,  and  sub- 
ject to  the  supervision  of  the  local  municipal  authorities,  which  has  beea 
permitted  by  the  ledislatnre,  is  a  publio  use  similar  to  that  for  which  the 
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highway  was  originally  taken,  or  to  which  it  was  originally  dcToted,  and  thai 
the  owner  of  the  fee  in  entitled  to  no  farther  compensation.  ....  That  ii 
was  the  intent  of  the  statute  to  grant  to  those  corporations,  formed  nnder  th* 
general  incorporation  laws  for  the  purpose  of  transmitting  intelligence  by 
electricity,  the  right  to  construct  lines  of  telegraph  upon  and  along  highway* 
and  public  roads,  upon  the  locations  assigned  them  by  the  officers  of  the  mu- 
nicipalities wherein  such  ways  are  situated,  cannot  be  doubted.  ....  There 
remains  the  inquiry,  whether  there  is  any  objection  to  the  statute  because  ii 
does  not  provide  a  sufficient  remedy  for  the  owners  of  property  near  to  or  ad- 
joining  the  way,  who  may  be  incidentally  injured  by  the  structures  which  th» 
telegraph  companies  may  have  been  permitted  to  erect  along  the  line  of  the- 

highway  and  within  its  limits The  only  compensation  to  which  such 

owner  is  entitled  is  that  which  the  legislature  deems  just,  when  it  permits  the 
erection  of  these  structures.  The  legislature  may  provide  for  compensation  t« 
the  adjoining  owners,  but  without  such  provision  there  can  be  no  legal  claim 
to  it,  as  the  use  of  the  highway  is  a  lawful  one."  The  same  rule  is  announced 
in  frwin  v.  G7-eat  Southern  Telephone  Co.,  37  La.  Ann.  63,  where  it  was  de- 
cided that  the  state  and  municipal  corporations,  in  the  exercise  of  the  right  of 
eminent  domain  and  of  the  police  power,  may  authorize  telephone  companies 
to  use  the  streets  and  sidewalks  of  a  city  for  the  purpose  of  erecting  poles  and 
other  works  necessary  for  the  transmiission  of  intelligence,  and  can  impose 
terms  and  conditions  for  the  enjoyment  of  the  privilege;  but  the  adjoining 
owners  in  front  of  whose  premises  such  poles  have  been  so  erected  have  no 
right  to  require  the  removal  of  the  same  as  nuisances,  when  the  poles  do  not 
materially  obstruct  them  in  the  free  use  of  their  property,  or  inflict  on  them 
some  injury  which  is  not  common  to  all  other  persons. 

In  Roake  v.  American  Telephone  etc  Co.,  41  N.  J.  ESq.  33,  an  injunction  wa» 
refused  an  abutting  owner  to  restrain  a  telegraph  and  telephone  company 
from  stretching  its  wires  over  the  land  in  the  street  in  front  of  his  property. 
The  court  said:  "The  city  claims  the  right  to  use  the  streets  for  the  purpoe* 
of  telegraphic  or  telephonic  communication;  that  such  use  is  part  of  the  pub* 
lie  uses  to  which  the  streets  of  a  city  may  lawfully  be  put  by  the  city  au- 
thorities, without  the  consent  of  the  owners  of  lots  abutting  on  the  streets,  or 
making  compensation  to  them.  The  legislature  of  this  state  appears  to  have 
considered  that  the  use  of  the  street,  so  far  as  the  wires  are  concerned,  wae 
not  a  violation  of  the  rights  of  the  owner  of  the  soil  in  the  street;  for  while 
it  recognizes  such  rights  as  to  the  erection  of  poles,  it  does  not  do  so  as  to 
the  wires.  It  is  laid  down  that  if  telegraph  posts  be  erected  within  the  limit* 
of  a  street  or  highway  without  legislative  authority,  they  are  nuisances,  but 
if  the  erection  be  thus  authorized  they  are  not.  In  the  case  in  hand  the 
company  does  not,  as  before  stated,  intend  to  erect  poles  on  the  land  in  front 
of  complainant's  lot,  but  means  merely  to  stretch  its  wires  along  the  front, 
at  least  twenty-five  feet  above  the  ground,  on  poles  erected  on  adjacent  or 
neighboring  property.  The  present  injury  from  such  use  cannot  be  great.. 
It  certainly  is  not  so  great  as  to  warrant  a  preliminary  injunction." 

A  railroad  company  may,  for  its  own  use  in  operating  its  road,  construct  » 
telegraph  or  telephone  line  over  uid  along  its  right  of  way,  and  in  so  doing 
may  cut  down  trees,  if  necessary,  thereon  standing,  or  in  any  other  way  ose 
its  right  of  way  for  such  purpose,  without  subjecting  itself  to  any  additional 
elaim  by  the  original  land-owner  for  compensation.  But  if  the  line  is  not 
constructed  for  such  purpose,  it  will  be  a  new  servitude,  putting  an  additional 
burden  on  the  land,  for  which  the  original  owners  of  the  land  are  entitled  to 
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be  compensated:   Weslei'n  Union  Tel.  Co.  t.  Rich,  19  Kao.  517;  27  Am.  Rep. 
1".9;  American  Telephone  etc  Co.  ▼.  Penrce,  71  Md.  535, 

Casea  Holding  Abutting  Owner  Entitled  to  Additional  CompenaaHon. — Th© 
cases  which  maiataia  that  the  erection  of  a  line  of  telegraph  or  telephone 
poles  and  wires  on  a  street  or  highway  is  foreign  to  its  use,  and  the  imposi- 
tion of  a  new  and  additional  servitude,  which  the  adjoining  owner  has  the 
right  to  restrain  by  injunction,  unless  his  consent  is  first  obtained  or  he  is 
compensated  therefor,  may  be  grouped  as  follows:  Board  of  Trade  Telegraph 
Co.  V.  Barnett,  107  III.  507;  47  Am.  Rep.  453;  Broome  v.  New  York  etc  Tele- 
phone Co.,  42  N.  J.  Eq.  141;  State  etc  Telephone  Co.  v.  Mayor  of  Neicark,  49 
N.  J.  L.  344;  Western  Union  Telegraph  Co.  v.  Williama.  86  Va.  696;  19  Am.  St 
Rep,  903;  Willis  y.  Erie  Telegraph  etc.  Co.,  37  Minn.  347;  Sfmoersv.  Postal  Tele- 
graph etc  Co.,  68  Miss.  559;  24  Am.  St  Rep.  290;  Dutenbury  v.  Mutual  Tele- 
graph Co.,  11  Abb.  N.  C.  440;  Metropolitan  Telephone  etc.  Co.  v,  ColweU  Lead  Co., 
67  How.  Pr.  365;  50  N,  Y.  Sup.  Ct,  488;  Pacific  Postal  Telegraph  etc.  Co.  v. 
Irvine,  49  Fed.  Rep.  113,  The  majority  of  these  cases  maintain  that  neither  the 
legislature  nor  any  municipal  corporation  can  authorize  the  erection  of  a  lino 
uf  posts  and  wires  in  a  street  or  highway  without  providing  for  compensatioa 
to  the  abutting  owner,  whether  the  fee  is  in  him  or  in  the  public:  Stowert  v. 
Postal  Telegraph  etc.  Co.,  68  Miss.  559;  24  Am.  St.  Rep.  290,  and  cases  cited. 
But  there  is  some  difference  of  opinion  on  this  point,  although  it  may  b» 
questionable  if  any  sound  reason  therefor  exists.  This  distinction  is  shown 
by  the  case  of  Pacific  Postal  Telegraph  Co.  r.  Irvine,  49  Fed,  Bep.  113,  where 
it  was  said:  "  It  appears  that  the  poles  and  wires  were  erected  by  complainant 
under  a  grant  from  the  board  of  supervisors  so  to  do,  but  without  the  con- 
sent  and  against  the  protest  of  the  defendants.  The  right  of  way  granted 
to  the  supervisors  was  for  a  public  road,  that  is  to  say,  a  way  to  be  used  by 
the  public  for  ordinary  travel.  Where  the  fee  of  the  highway  is  vested  in 
the  public,  there  is  no  valid  legal  objection  to  the  grant  by  the  public  of  a 
right  to  erect  such  poles  and  wires,  without  regard  to  the  adjacent  property 
holders;  but  where,  as  here,  the  fee  of  the  highway  remains  in  the  adjacent 
owner,  and  its  ase  for  purposes  of  public  travel  has  been  granted,  I  think  it 
elear  that  every  use  of  the  highway  not  in  the  line  of  such  travel  is  an  addi- 
tional burden,  for  which  the  proprietor  of  the  fee  is  entitled  to  additional 
compensation,  and  which  caunot  be  constitutionally  taken  from  him  with* 
oHt  his  consent,  except  by  proceedings  regularly  instituted  and  prosecuted 
according  to  law."  In  Western  Union  Telegraph  Co.  r.  Williams,  86  Va.  696, 
19  Am.  St  Rep.  90S,  916,  the  court  said:  "That  the  erection  of  a  telegraph 
line  upon  a  highway  is  an  additional  servitude  is  clear  from  the  authorities. 
That  it  is  such  is  equally  clear  upon  principle,  in  the  light  of  the  Virginia 
cases  cited  above.  If  the  right  acquired  by  the  commonwealth  in  the  condem- 
nation of  a  highway  is  only  the  right  to  pass  along  over  the  highway  for  the 
public,  then,  if  the  antaken  parts  of  the  land  are  his  private  property,  to  dig  up 
the  soil  is  to  dig  up  his  soil;  to  cut  down  the  trees  is  to  cut  dowu  his  trees; 
to  destroy  the  fences  is  to  destroy  his  fences;  to  erect  any  structure,  to  affix 
any  pole  or  post,  in  and  upon  his  land,  is  to  take  possession  of  his  land;  and 
all  these  interfere  with  his  free  and  unrestricted  use  of  his  property.  If  the 
commonwealth  took  this  without  just  compensation  it  would  be  a  violation  of 
the  constitution.  The  commonwealth  cannot  constitutionally  grant  it  to  an- 
other.  It  is  true  that  the  use  of  the  telegraph  company  is  a  public  use;  that 
the  company  is  a  public  corporation,  as  to  which  the  public  has  right  which  the 
law  Will  enforce.  But  the  public  rights  can  only  be  obtained  by  paying  for 
them.     The  use,  while  in  one  tease  public,  is  not  for  the  public  generally;  it 
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ia  for  the  private  profit  of  the  corporation.  It  is  its  business  enterprise,  en- 
gaged in  for  gain.  Its  services  can  only  be  obtained  upon  their  being  paid  for. 
There  is  no  reason,  either  in  law  or  common  justice,  why  it  should  not  pay  for 
what  it  needs  in  the  prosecution  of  its  business.  Upon  this  burden  being 
placed  upon  it,  it  can  complain  of  no  hardship;  it  is  the  common  lot  of  all.  If 
the  said  company  has  use  for  the  private  property  of  a  citizen  of  this  common- 
wealth, and  it  is  of  advantage  to  it  to  have  the  same,  it  is  illogical  to  argue 
that  the  property  is  of  small  value  to  plaintifiF,  and  in  the  aggregate  a  great 
matter  to  the  plaintiff  in  error.  This  argument  is  not  worth  considering;  it 
cuts  at  the  very  root  of  the  rights  of  property.  It  would  apply  with  equal 
force  to  all  the  transactions  of  life.  It  is  sufficient  to  say,  the  cegis  of  the 
constitution  is  over  this  as  over  all  other  private  property  rights,  and  there 
ia  no  power  which  can  divest  it  without  just  compensation."  In  Broome  v. 
New  York  etc  Tilephone  Co.,  42  N.  J.  Eq.  141,  a  mandatory  injunction  re- 
quiring a  telephone  company  to  remove  its  poles  from  the  highway  in  front 
of  complainant'a  premises,  and  forbidding  it  to  erect  others  there,  was 
granted,  and  in  this  case  the  court  said:  "The  defendants,  a  telephone  com- 
pany, without  any  leave  or  licsnse  from  or  consent  by  the  complainant,  but, 
on  the  other  hand,  against  his  protest  and  remonstrance,  and  in  disregard 
of  bis  warning  and  express  prohibition,  and  without  condemnation,  or  any 
ateps  to  that  end,  set  up  their  poles  upon  his  land.  ....  It  is  enough  to 
say  that  it  does  not  appear  that  the  road  board  had  any  power  to  authorize 
any  one  to  set  up  poles  in  the  land  of  the  highway,  and  thus  subject  the 
land  to  an  additional  servitude  besides  that  for  which  it  was  condemned. 
Wtiat  has  been  said  is  sufficient,  of  itself,  to  establish  the  right  of  the  com- 
plainant to  relief;  for  in  order  to  justify  the  defendants  in  setting  up  the 
poles,  it  is  necessary  for  them  to  show  that  they  have  acquired  the  right 
to  do  so,  either  by  consent  or  by  condemnation  from  the  owner  of  the  soil. 
The  designation  by  the  city  or  town  authorities  of  the  streets  where  the  poles 
may  be  set  up  is  not  enough."  In  Board  of  Trade  Telegraph  Co.  v.  Barnelif 
107  111.  507,  47  Am.  Rep,  453,  it  was  announced  that  legislative  authority  to 
telegraph  companies  to  erect  poles  in  the  public  street  is  subject  to  the  liability 
to  make  just  compensation  to  the  adjacent  land-owners  for  the  use,  and  the 
court  said:  "The  position  taken  by  the  defendant  is,  that  the  state  can  right- 
fully, as  it  has  done,  authorize  the  county  board  to  permit  defendant  to  con- 
struct its  line  of  telegraph  upon  the  highway  without  the  consent  of  the 
abutting  land-owner,  that  it  imposes  no  new  or  additional  burden  thereon, 
and  that  when  the  public  acquire  an  easement  over  land,  for  a  compensa- 
tion fully  paid,  the  public  obtain  all  the  i-ights  the  land-owner  had,  and 
the  state  may  authorize  any  use  of  it  not  inconsistent  with  its  use  as  a  high- 
way.  On  the  other  hand,  it  is  insisted  the  proprietary  rights  of  plaintifiF  had 
been  interfered  with  in  a  manner  detrimental  to  his  interests  as  the  owner 
of  the  fee,  and  that  the  action  of  defendant  in  taking  possession  of  his  land 
forcibly  and  against  his  will  comes  within  the  constitutional  inhibition, 
'private  property  shall  not  be  taken  or  damaged  without  just  compensation.* 
The  latter  position  is  the  one  best  sustained  by  authority,  and  rests  on 
sounder  principles.  It  is  for  the  reason  the  construction  and  maintenance  of 
a  telegraph  line  upon  the  highway  is  a  new  and  additional  burden  upon  the 
fee  to  which  it  was  not  contemplated  it  should  be  subjected,  and  for  which  the 
owner  is  entitled  to  additional  compensation.  The  principle  is,  neither  the 
state  nor  a  mnnicipal  corporation  has  any  rightful  authority,  under  the  con- 
stitution, ta  grant  away  the  private  property  of  the  citizen;  and  if  corpora- 
tions quasi  public,  in  the  exercise  of  the  right  of  eminent  domain  with  which 
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Ihej  are  clothed  by  the  sovereign  power  of  the  state,  seek  to  appropriate  i^ 
•o  that  they  may  have  a  benefit  therefrom,  every  principle  of  jnstico  de« 
manda  they  should  make  juat  compensation,  whether  the  property  taken  or 
damaged  is  of  little  or  great  value. "  A  railway  upon  a  highway  is  an  addi. 
tional  servitude,  and  "in  the  same  sense,  the  construction  of  a  line  of  tele* 
graph  on  the  highway  is  an  additional  servitude,  to  which  the  fee  of  the  land 
had  not  before  been  subject.  The  servitude  differs  more  in  degree  than  in 
character,  and  whether  the  damages  are  great  or  small,  the  corporation  ask« 
ing  for  or  appropriating  to  itself  the  benefit  of  such  new  servitude  must 
make  jnst  compensation  to  the  owner  of  the  fee." 

Invasion  of  Private  Property  is  Unlawful,  and  may  be  Enjoined.  — The  inva- 
sion of  private  property  in  which  the  public  has  obtained  no  easement,  for 
the  purpose  of  erecting  telegraph  or  telephone  poles,  or  for  stringing  wires, 
is  unquestionably  unlawful,  and  may  be  restrained  by  injunction.  This  ques- 
tion is  decided  in  American  Teleplione  etc  Co.  v.  Pearce,  71  Md.  535,  where  it 
was  determined  that  a  telegraph  or  telephone  company  is,  with  respect  to  the 
right  to  construct  its  lines  over  private  property,  juat  as  much  subject  to 
the  constitutional  prohibition  against  taking  private  property  for  public  use 
without  just  compensation  as  is  a  railway  or  any  other  corporation  clothed 
with  the  power  of  taking  private  property  for  public  use;  and  the  avernieut 
that  such  company  is  proceeding,  or  threatens  to  proceed,  to  construct  its 
line  of  poles  or  wires  on  and  over  the  complainant's  land  without  his  leave 
or  license,  and  without  paying  or  tendering  him  compensation  for  the  use  of 
bia  land  for  this  purpose,  is  sufficient  to  entitle  him  to  an  injunction.  Under 
a  license  from  a  municipal  corporation  for  the  erection  of  a  telephone  line, 
or  a  fire-alarm  telegraph,  there  is  no  authority  to  enter  private  property  and 
cut  off  the  limbs  of  trees,  although  they  project  over  the  line  of  the  sidewalk 
on  the  street:  Tissot  v.  Oreat  Southern  Telegraph  etc.  Co.,  39  La.  Ann.  996; 
4  Am.  St.  Rep.  248;  Memplu*  Bell  Telephone  Co.  v.  Hunt,  16  Lea,  456;  67  Am. 
Rep.  237. 

Elkctkic-oab  Poles  axd  Wirbs  on  Strkkts  and  Hiohwats  not  an  Ad- 
ditional SZBVITDDB.  —  A  question  closely  allied  to  the  one  above  considered 
is,  whether  or  not  the  erection  of  poles  and  stringing  wires  in  the  street  for 
the  purpose  of  propelling  electric  street-cars  imposes  an  additional  servitude 
for  which  the  adjoining  owner  is  entitled  to  compensation;  and  whether  or 
not  a  failure  to  obtain  such  compensation,  and  an  attempt  to  appropriate  the 
street  to  suoh  use  without  his  consent  and  against  his  expressed  wish,  will 
entitle  him  to  an  injunction.  The  authorities  seem  to  be  unanimous  in  an* 
swtring  this  question  in  the  negative,  and  to  the  effect  that  the  placing  of 
poles  and  wirea  in  the  street  for  the  purpose  of  using  electricity  for  street- 
car propulsion  does  not  impose  a  new  servitude  on  the  laud  in  the  street, 
and  may  be  authorized  by  legislative  or  municipal  autliority  without  compen- 
sation to  the  abutting  owner  of  the  land:  Detroit  City  Ruiltoay  v.  Mills,  85 
Mich.  634;  HaUey  v.  Rapid  TransU  etc.  R'y  Co.,  47  N.  J.  Eq.  380;  P<^ter  v. 
Saginaw  Union  etc  Railway,  83  Mich.  285;  Barber  v.  Sa'jinaw  Union  etc.  Rail- 
way,  83  Mich.  299;  Taggart  v.  Newport  Street  R'y  Co.,  18  R.  I.  6(58;  Willianu 
▼.  aty  Electrie  Street  R'y  Co.,  41  Fed.  Rep.  556,  in  which  the  following  lyl- 
labua  was  prepared  by  the  court.  "The  operation  of  a  street- railroad  by 
mechanical 'power,  when  authorized  by  law,  on  a  public  street  is  not  an  addi- 
tional servitude  or  burden  on  land  already  deilicated  or  condemned  to  tha 
use  of  a  public  street,  and  ia  therefore  not  a  taking  of  private  property,  but 
ia  a  modem  and  improved  use  only  of  the  street  as  a  public  highway,  and 
affords  to  the  owner  of  the  abutting  pi*operty,  though  he  may  own  the  fee  of 
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th«  street,  no  legal  ground  of  complaint."  In  Taggart  v.  Neicport  Street  R'y 
Co.,  16  R.  L  668,  the  court  said:  "The  street  railway  here  complained  of  i» 
operated  by  electricity.  It  does  not  appear,  however,  that  it  occupies  th» 
■treeta  or  highways  any  more  exclusively  than  if  it  were  operated  by  horse 
power.  The  answer  avers  that  '  electricity,  besides  being  as  safe  and  as  easily 
managed  as  horse  power  for  the  propulsion  of  street-cars,  is  more  quiet,  more 
cleanly,  and  more  convenient  than  horses,  bolh  for  residents  on  the  streets 
nsed  by  said  cars  for  the  public  generally,  and  also  causes  much  less  wear 
and  injury  to  the  streets  and  highways  than  is  occasioned  by  street-cars  of 
which  horses  are  the  motive  power.'  These  averment^,  the  case  being  heard 
on  bill  and  answer,  must  be  taken  as  true.  We  see  no  reason  to  doubt  their 
truth.  It  is  urged  that  electricity  is  a  dangerous  force,  and  that  the  court 
will  take  judicial  notice  of  its  dangerousness.  The  court  will  take  notice 
that  electricity,  developed  to  some  high  degree  of  intensity,  is  exceedingly 
dangerous,  and  even  fatally  so,  to  men  or  animals,  when  brought  in  contact 
with  them;  but  the  court  has  no  judicial  knowledge  that,  as  used  by  the 
defendant  company,  it  is  dangerous.  The  answer  denies  that  it  is  dangerous 
to  either  life  or  property.  It  is  also  nrged  that  the  cars,  moving  apparently 
without  external  force,  alarm  and  frighten  horses.  This,  so  far  as  it  is  aU 
leged  in  the  bill,  is  denied  in  the  answer.  We  see  no  reason  to  suppose  that 
this  danger  is  so  great  that  on  account  of  it  the  railway  should  be  regarded 
as  an  additional  servitude.  The  answer  alleges  that  many  street-railways, 
operated  by  electricity  in  the  same  manner  as  the  defendant's,  are  in  use  in 
different  states,  and  that  many  more  are  in  process  of  construction.  Refer- 
ence has  been  made  to  cases  which  hold  that  telegraph  or  telephone  poles 
and  wires  erected  on  streets  or  highways  constitute  an  additional  servitude, 
entitling  the  owners  of  the  fee  to  additional  compensation,  and  from  these 
cases  it  is  argued  that  the  railway  here  complained  of  is  an  additional  servi- 
tude by  reason  of  the  poles  and  wires  which  communicate  its  motive  power. 
There  are  cases  which  hold  as  stated,  and  there  are  cases  which  hold  other- 
wise.  But  assuming  that  telegraph  and  telephone  poles  and  wires  do  add 
a  new  servitude,  we  do  not  think  it  follows  that  the  poles  and  wires  erected 
and  used  for  the  service  of  said  street-railway  likewise  add  one.  Telegraph 
and  telephone  poles  and  wires  are  not  used  to  facilitate  the  use  of  the  streets 
where  they  are  erected  for  travel  and  transportation,  or  if  so,  very  indirectly 
so;  whereas  the  poles  and  wires  here  in  question  are  directly  ancillary  to  the 
juta  of  the  streets  as  such,  in  that  they  communioat*  the  power  by  which 
th*  atrMt-eara  ar«  propellod." 
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Frank  v,  Benesch. 

[74  Mabtland,  58.] 

Wats — Tutirtirxkck  with,  by  Owner  of  Fbe.  — Where  a  right  of  way 
ia  granted  without  metes  or  bonnds  or  description  defining  its  width,  the 
owner  of  the  fee  may  contract  the  width  of  the  way,  or  obstruct  it  in  any 
manner,  so  long  as  he  does  not  interfere  with  its  necessary  and  reason* 
able  use  for  the  purposes  for  which  it  was  granted. 

Wats  —  Right  to  Contract  or  Obstruct.  —  The  owner  of  the  fee  in  an 
alley,  as  against  the  owner  of  a  right  of  way  therein  by  grant,  may 
change  the  position  of  a  gate  in  the  alley,  erect  a  wooden  platform  across 
it,  and  contract  its  width  an  inch  and  a  half  by  wainscoting  the  walls 
leading  from  the  old  entrance  to  the  new  gate,  if  these  acts  do  not  inter> 
fere  with  the  necessary  and  reasonable  use  of  the  right  of  way;  and 
whether  they  do  or  not  is  a  question  for  the  jury  to  determine. 

D.  Qreenbaum,  for  the  appellant. 

William  Bums  Trundle^  for  the  appellee. 

Robinson,  J.  The  plaintiff  and  defendant  are  owners  of 
adjoining  houses,  and  between  the  two  houses  there  is  an 
alleyway,  used  in  common  by  the  respective  owners,  for  the 
purpose  of  ingress  and  egress  to  and  from  the  back  buildings 
and  premises.  The  joists  of  the  defendant's  second  story  run 
across  the  alley,  and  into  the  wall  of  the  plaintiff's  house,  and 
to  the  extent  of  the  width  of  the  second  story  of  defendant's 
house  the  alley  is  a  covered  way.  At  the  time  the  plaintiff 
bought  his  house,  and  for  more  than  twenty  years  prior  thereto, 
there  was  a  wooden  gate  at  the  entrance  to  the  alley.  This 
gate  was  taken  down  by  the  defendant,  and  a  new  gate  put  up, 
about  five  feet  back  from  the  entrance.  He  also  put  a  wooden 
platform,  about  seven  inches  and  a  half  high,  across  the  alley, 
80  that  in  going  in  and  coming  out  the  alley  persons  were  ob- 
liged to  step  on  this  platform.  He  also  wainscoted  the  walls 
leading  from  the  old  entrance  to  the  new  gate,  and  thus  nar- 
rowed the  width  of  the  alley  an  inch  and  a  half.  These  acts 
on  the  part  of  the  defendant,  it  is  alleged,  are  an  invasion  of 
the  plaintiff's  legal  rights,  even  though  such  acts  may  not  in 
any  manner  interfere  with  the  reasonable  and  necessary  use 
by  him  of  the  alleyway.  The  two  houses  originally  belonged 
to  the  same  person,  under  whom  both  the  plaintiff  and  defend- 
ant claim.  The  right  of  way  thus  claimed  by  the  plaintiff, 
being  derived  from  a  grant,  the  nature  and  extent  of  this  right 
must  be  governed  by  the  terms  of  the  grant  itself.  Now,  by 
reference  to  the  defendant's  deed,  the  alley  we  find  is  entirely 
within  his  lines,  and  he  is  therefore  the  owner  of  the  freehold. 
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The  plaintiflf's  deed  merely  calls  for  the  alley,  which  is  de- 
Bcribed  as  being  about  two  feet  wide,  with  the  privilege  of  us- 
ing the  alley  in  common  with  the  defendant.  The  case,  then, 
is  one  in  which  the  defendant  is  the  owner  of  the  alley  itself, 
and  the  plaintifif  is  the  owner  of  a  right  of  way  over  it.  And 
such  being  the  case,  we  take  the  law  to  be  well  settled,  that 
where  a  right  of  way  is  granted,  in  the  absence  of  metes  and 
bounds,  or  description  of  some  kind,  defining  the  width  of 
the  way,  the  way-owner  is  only  entitled  to  the  necessary  and 
reasonable  use  of  the  way  for  the  purposes  for  which  it  was 
granted.  The  plaintiflf's  right  being,  then,  a  mere  easement, 
all  other  rights  and  benefits  of  ownership  consistent  with  such 
easement  belong  to  the  defendant,  as  owner  of  the  freehold. 

And  the  obligation  on  the  part  of  the  defendant  as  such 
land-owner  or  servient  owner  is,  that  he  shall  not  so  contract 
the  width  of  the  alley,  or  obstruct  it  in  any  manner,  as  to 
interfere  with  the  necessary  and  reasonable  use  of  it  by  the 
plaintifif  as  an  alleyway  according  to  the  terms  of  his  grant* 
This  is  well  settled  by  all  the  authorities.  In  Hutton  v.  Hamr 
borOf  2  Fost.  &  F.  218,  where  an  action  of  trespass  was  brought 
against  the  defendant  for  taking  up  gate-posts  along  a  right 
of  way,  to  the  use  of  which  he  was  entitled  in  common  with 
the  plaintifif,  and  the  defendant  set  up  as  a  defense  that  the 
gate-posts  were  an  interference  with  his  right  of  way,  Cock- 
burn,  C.  J.,  said:  "The  question  is,  whether,  practically  and 
substantially,  the  right  of  way  can  be  exercised  as  conveniently 
as  before,  or  whether  the  defendant  has  really  lost  anything 
by  the  alteration  made  by  the  former  owner  and  continued  by 
the  plaintifif.  If  you  think  that  for  all  practical  and  useful 
purposes  the  way  is  the  same  as  before,  find  for  the  plaintifif; 
if  you  think  otherwise,  find  for  the  defendant."  And  then 
again,  in  Clifford  v.  Hoare,  L.  R.  9  C.  P.  362,  in  an  action  for 
obstructing  a  right  of  way,  Lord  Coleridge,  C.  J.,  said:  "  If  this 
had  been  an  absolute  conveyance  of  a  forty-foot  road,  set  out 
by  metes  and  bounds,  and  a  portion  of  it  had  been  obstructed 
by  the  conveying  party,  no  doubt  an  action  might  have  been 
maintained  for  that  trespass.  But  that  is  not  this  case;  that 
which  is  granted  is  a  right  of  way,  an  easement  over  a  road, 

the  soil  of  which  remains  in  the  grantor We  gather 

from  the  language  of  this  deed  that  the  intention  was  to  grant 
the  plaintifif  an  easement  only,  —  the  reasonable  use  and  en- 
joyment of  an  ascertained  way."  And  so  in  Hawkins  v.  Car- 
bines, 3  Hurl.  &  N.  914,  it  was  held  that  where  premises  are 
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demised  or  conveyed  with  a  right  of  way  thereto,  it  is  a  ques- 
tion for  the  jury  what  is  a  reasonable  and  necessary  use  of  the 
way.  We  may  also  refer  to  the  leading  case  of  Atkins  v.  Bord- 
manj  2  Met  457,  37  Am.  Deo.  100,  where  the  question  is  fully 
considered  in  an  opinion  by  Shaw,  C.  J.,  and  to  Baker  t.  Friekf 
45  Md.  340;  24  Am.  Rep.  506. 

Now,  in  granting  the  plaintiff's  second  prayer,  the  question 
whether  the  acts  on  the  part  of  the  defendant  interfered  with 
the  reasonable  and  convenient  use  and  enjoyment  of  the  alley- 
way by  the  plaintiflf  was  fairly  submitted  to  the  jury.  This, 
in  fact,  was  the  only  question  open  for  the  determination  of 
the  jury,  and  this  being  so,  there  was  no  error  in  refusing  the 
several  other  prayers  offered  by  the  plaintiff,  nor  in  granting 
the  prayers  of  the  defendant. 

Judgment  affirmed.  __^ 

OwvBK  or  Land  Subjcot  to  Rioht  or  Wat  hM  a  right  to  qm  hb  land 
in  any  way  not  inoonsiatent  with  the  aasemflntt  Herman  r.  BoberU,  119  N.  Y. 
87;  16  Am.  St.  Rep.  800;  Welch  r.  Wilcox,  101  Masa.  162;  100  Am.  Dee.  113. 
In  the  latter  case  it  wa«  held  that  where  the  right  to  nse  a  passageway  three 
feet  wide  had  been  granted  with  the  limiting  deacription,  "a«  now  laid  out," 
the  erection  of  gate-posts  which  narrowed  the  paaaage  three  inches  was  an 
unlawful  obstruction,  the  conrt  assaminj;  that  the  daaoription  referred  to 
■ome  welUmarked  boundaries  recognized  by  the  parties.  In  the  absence  of 
■ome  such  restriction  aa  the  abore,  it  would  appear  that  the  owner  of  the  fe« 
may  maintain  gates:  PhilUpn  r.  Dressier,  122  Ind.  414;  17  Am.  St  Rep.  375. 
A  fortiori,  he  may  do  so  where  the  grant  of  the  right  of  way  declares  it  to 
be  "a  mere  easement"  of  trarel  and  prirate  road  pririlege,  but  no  other 
greater  or  further  estate  whaterer,  or  title  or  interest  of  any  kind  whateren 
Whole]/  Y.  Jarrett,  69  Wis.  613;  2  Am.  St  Rep.  764.  On  the  other  hand,  it 
is  held  that  projections  over  a  passageway  which  do  not  interefere  with  th« 
nses  for  which  it  was  designed  are  not  unlawful  obstmotiona;  as,  for  ax* 
ample,  where  bay-windows  were  built  about  seren  feet  abore  the  ground  orsf 
an  alley  too  narrow  for  use  by  horsa  rahiolaa:  Bvrnhcaak  t.  NeviiUt  144  liaai. 
88;  69  Am.  Rep.  61.  and  not*. 

Whxtuib  an  OBSTRctTrioH  is  UintKASONAXLi  n  a  QaunoHiomTHB  JvmTt 
Baker  r.  Friek,  45  Md.  887;  24  Am.  Rep.  606;  Johnmmr.  Bormm,  77  Wia.  69S| 
20  Am.  St  Rep.  140. 
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Haines  v,  Campbell. 

[74  Maryland,  IfiS.] 

8t.Ain>ni AonoHABLB  Words  —  Innuendo.  —  A  ooant  In  a  complaint  for 

■laader  alleging  that  defendant  falsely  and  malioionsly  spoke  and  pab- 
liahed  of  plainti£^  in  relation  to  the  burning  of  a  certain  barn,  the  words, 
"I  threw  the  burning  of  William  Witman's  barn  into  Campbell's  face," 
tneaaing  thereby  that  plaintiff  had  committed  the  felouions  crime  of 
maliciously  and  volnatarily  burning  said  bam,  states  a  cause  of  action, 
although  such  words,  without  explanation,  are  not  actionable  in  them* 
selves. 

Slandbr  —  Meaning  o»  Words  —  Peovinok  or  Jcbt.  — When  the  words 
uttered  and  charged  as  slanderous  are  capable  of  the  meaning  attributed 
to  them  in  the  innuendo,  as  ezplantory  of  the  previous  part  of  the  deo* 
laration,  it  must  be  left  to  the  jury  to  find  whether  or  not  they  were  in 
fact  so  understood  by  the  persons  who  heard  them. 

Slander  —  Imputino  Felony.  —  When  the  words  spoken  convey  an  impu- 
tation of  a  felonious  crime,  they  are  slanderous  and  actionable  in  whatever 
mode  their  meaning  may  be  expressed,  whether  by  way  of  insinuation, 
interrogation,  by  ironical  praise,  or  by  any  form  of  speech  so  understood 
by  the  hearers. 

Slander  —  Innttendo.  — A  count  in  an  action  for  slander  alleging  that  de- 
fendant falsely  and  maliciously  spoke  and  published  of  plaintiff^  in  rela- 
tion to  the  burning  of  a  certain  barn,  the  words,  "While  I  did  not  tell 
Campbell  that  he  burnt  Witman's  bam,  I  gave  him  to  understand  that 
his  nearest  neighbors  believed  ha  did,"  meaning  thereby  that  plaintiff's 
neighbors  charged  that  he  was  guilty  of  the  felonious  crime  of  maliciously 
and  voluntarily  burning  said  barn,  states  a  cause  of  action. 

Slander  —  Liability  for  Rbpsatino.  —  One  who  repeats  a  slander  which 
he  has  heard,  without  expressing  any  disbelief  in  it,  or  any  purpose  of 
inquiring  as  to  the  truth,  is  himself  guilty  of  slander,  though  he  may 
have  repeated  it  without  any  design  to  extend  its  circulation  or  credit, 
or  to  cause  the  person  to  whom  it  is  addressed  to  believe  or  suspect  it  to 
be  true,  unless  it  is  repeated  on  a  justifiable  occasion;  and  the  burden  of 
proof  is  on  him  to  prove  an  occasion  which  justified  him  in  repeating  it. 

Slander.  The  action  was  brought  by  Campbell  against 
Haines;  judgment  for  plaintiflf,  and  defendant  appealed. 

L.  Marshall  Haines  and  Robert  C.  Thackery,  for  the  appel- 
lant. 

Albert  Constable,  for  the  appellee. 

Bryan,  J.  (after  stating  the  case).  No  objection  has  been 
stated  to  the  first  count,  nor  have  we  perceived  any.  In  the 
second  count  it  was  alleged  that  the  defendant  spoke  these 
words  of  and  concerning  the  plaintiff:  "I  threw  the  burning 
of  William  Witman's  barn  into  Campbell's  face."  The  words, 
without  some  prefatory  explanation,  would  convey  no  meaning 
sufficiently  definite  for  the  action  of  a  court  of  justice.     The 
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count,  however,  sets  forth  that  Witraan  was  the  owner  of  a 
farm  in  the  state  of  Pennsylvania,  upon  which  there  was  a 
barn,  not  adjoining  any  dwelling-house,  and  in  the  barn  there 
were  hay  and  grain;  that  the  barn  had  been  destroyed  by 
burning;  "  that  at  the  time  of  the  said  burning,  and  thence 
hitherto,  by  the  law  of  said  state,  any  person  who  maliciously 
and  voluntarily  burns  any  barn  having  hay  or  grain  therein, 
although  the  same  shall  not  be  adjoining  to  any  dwelling- 
house,  shall,  upon  legal  conviction  thereof,  be  sentenced  to 
undergo  solitary  confinement  in  the  eastern  or  western  peni- 
tentiary of  said  state,  at  labor,  for  a  period  of  not  less  than 
one  or  more  than  ten  years  for  the  first  offense,  and  not  more 
than  fifteen  years  for  the  second  offense."  It  was  then  alleged 
that  the  defendant  falsely  and  maliciously  spoke  and  published 
of  the  plaintiff,  in  relation  to  the  burning  of  the  barn,  the  words 
above  mentioned.  The  court  is  thus  informed  of  the  fact  of 
the  burning  and  its  penal  consequences  if  maliciously  and 
voluntarily  done.  These  statements,  in  the  technical  language 
appropriate  to  the  action  of  slander,  are  called  the  averment. 
The  colloquium  is  the  conversation  or  discourse  in  relation 
to  the  extrinsic  facts  embraced  in  the  averment.  The  innu- 
€ndo  is  the  statement  that  the  defendant  meant  that  "  he,  the 
plaintiff,  had  committed  the  crime  of  maliciously  and  volun- 
tarily burning  the  said  barn  of  the  said  Witman  in  the  state 
of  Pennslyvania."  In  Dorsey  v.  WhippSy  8  Gill,  463,  it  is  said: 
'•  If  the  words  in  themselves  are  not  actionable,  their  meaning 
cannot  be  extended  by  it  [the  innuendo],  to  make  them  ac- 
tionable. If  the  words  may  be  understood  in  a  sense  not 
criminal,  there  must  be  a  colloquium  in  the  introductory  part, 
to  show  they  were  sp)oken  in  a  criminal  sense,  or  they  are  not 
actionable.  The  office  of  the  innuendo  is  to  explain  doubtful 
words,  where  there  is  matter  sufficient  in  the  declaration  to 
maintain  the  action  ":  Sheely  v.  BiggSy  2  Harr.  &  J.  364;  3 
Am.  Dec.  552.  Again,  "  an  innuendo  cannot  extend  the  sense 
of  the  words  beyond  their  own  meaning,  unless  something  be 
put  upon  the  record  for  it  to  explain  ":  1  Starkie  on  Slander, 
422;  Jones  v.  Hungerford,  4  Gill  &  J.  402.  And  in  Peterson  ▼. 
Sentman,  37  Md.  155, 11  Am.  Rep.  534,  it  is  said:  "  Words  that 
are  not  actionable  ex  vi  termini  cannot  be  made  so  by  an  in- 
nuendo, but  must  be  aided  by  a  proper  averment  and  collo- 
quium, which  will  warrant  the  explanatory  meaning  given 
them  by  the  innuendo."  But  if  the  words  are  capable  of  the 
meaning  attributed  to  them  in  the  innuendo,  as  explanatory 
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of  the  previous  part  of  the  declaration,  it  must  be  left  to  the 
jury  to  find  whether  they  were  in  fact  so  understood  by  the 
persons  who  heard  them.  The  words,  "I  threw  the  burning  of 
William  Witman's  barn  into  Campbell's  face,"  under  the  cir- 
cumstances alleged  in  the  second  count,  are  certainly  capable 
of  meaning  that  Campbell  maliciously  and  voluntarily  burnt 
Witman's  barn;  and  if  so,  they  are  actionable. 

The  third  count  contains  the  same  averment  and  colloquium 
as  the  second.  The  defamatory  words  charged  are  these: 
"  While  I  did  not  tell  Campbell  that  he  burnt  Witman's  barn, 
I  gave  him  to  understand  that  his  nearest  neighbors  believed 
that  he  did."  The  innuendo  is  the  same  as  in  the  second 
count  If  words  spoken  convey  an  imputation  of  crime,  they 
are  actionable  in  whatever  mode  their  meaning  may  be  ex- 
pressed; they  maybe  by  way  of  insinuation,  interrogation,  by 
ironical  praise,  or  by  any  form  of  speech  understood  by  the 
hearers.  We  think  that  the  words  charged  in  this  third  count 
are  sufficient  to  maintain  the  innuendo. 

In  the  fourth  count  the  averment,  colloquium,  and  words 
charged  are  the  same  as  in  the  third.  The  innuendo  is  thus 
set  forth:  "  Meaning  thereby  that  the  plaintiflF's  neighbors 
charged  that  he,  the  plaintiflF,  was  guilty  of  the  crime  of  mali- 
ciously and  voluntarily  burning  the  said  barn  of  the  said 
Witman."  These  words  disparage  the  character  of  the  plain- 
tiflF, and  convey  an  imputation  of  crime,  and  must  impose  lia- 
bility on  the  defendant  for  uttering  them,  unless  there  be  some 
impunity  for  the  repetition  of  slander.  At  one  time,  it  was 
held,  on  the  authority  oi  Earl  of  Northampton's  Case,  12  Coke, 
134,  that  if  a  person  repeated  a  slander,  and  mentioned  at  the 
same  time  the  name  of  the  person  from  whom  he  heard  it,  he 
would  have  a  good  defense  to  an  action  brought  against  him. 
This  doctrine  has  been  very  much  questioned  and  criticised 
by  eminent  judges,  both  in  England  and  America,  and  has 
finally  been  entirely  overthrown.  In  McPherson  v.  Daniels,  IQ 
Barn.  &  C.  263,  Bayley,  J.,  said:  "By  repeating  slander,  a 
person,  although  he  state  at  the  time  that  he  heard  it  from  an- 
other, gives  it  a  degree  of  credit;  for  the  repetition  of  it  im- 
ports a  degree  of  belief  in  the  truth  of  the  slander.  If  I  hear 
another  say  A  is  a  thief,  and  that  B,  though  a  person  of  bad 
character,  told  him  so,  I  am  induced  to  think  that  the  person 
who  repeats  it  gives  some  credit  to  the  statement.  It  seems 
to  me,  therefore,  that  a  person  cannot  be  justified  in  repeating 
•lander,  unless  he  believes  it  to  be  true.     But  that  alone  is  not 
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suflBcient.  I  think  it  can  only  be  repeated  upon  a  justifiable 
occasion.  Every  publication  of  slanderous  matter  is  prima 
facie  a  violation  of  the  right  which  every  individual  has  to  his 
good  name  and  reputation.  The  law,  upon  grounds  of  public 
policy  and  convenience,  permits,  under  certain  circumstances, 
the  publication  of  slanderous  matter,  although  it  be  injurious 
to  another.  But  such  act  being  prima  facie  wrongful,  it  lies 
upon  the  person  charged  with  uttering  slander,  whether  he 
were  the  first  utterer  or  not,  to  show  that  he  uttered  it  upon 
some  lawful  occasion.  Upon  the  whole,  I  am  of  opinion  that 
a  man  cannot  by  law  justify  the  repetition  of  slander  by  merely 
naming  the  person  who  first  uttered  it;  he  must  also  show 
that  he  repeated  it  on  a  justifiable  occasion,  and  believed  it  to 
be  true."  And  in  the  same  case  Parke,  J.,  said:  "A  man's 
reputation  is  entitled  to  the  protection  of  the  law  against  those 
slanders  which  it  considers  to  be  injurious;  and  as  every  one 
who  i)ublishe8  such  a  slander  injures  that  reputation,  he  is 
guilty  of  a  wrongful  act,  and  upon  principle  is  liable  in  a  civil 
action  for  any  damage  arising  to  another  by  reason  of  that 
wrongful  act.  I  agree  with  what  is  said  by  Lord  Chief  Justice 
Best  in  De  Crespigny  v.  Wellesley:  'Because  one  man  does  an 
unlawful  act  to  any  person,  another  is  not  to  be  permitted  to  do 
a  similar  act  to  the  same  person.  Wrong  is  not  to  be  justified 
or  even  excused  by  wrong.'  A  man  does  a  wrong  by,  and  is 
therefore  liable  to  an  action  for,  every  repetition  of  slander; 
and  if  that  be  so,  is  the  repeating  of  the  slander  less  a  wrong 
because  the  person  who  repeats  it  is  not  the  same  who  first  ut- 
tered it  ?"  In  WatJcin  v.  Hall,  L.  R.  3  Q.  B.  396,  the  questions  are 
thus  stated  by  Blackburn,  J.:  "  The  only  questions  are,  whether 
or  not  an  action  will  lie  for  stating  —  upon  an  occasion  which 
does  not  show  the  communication  to  be  privileged  — that  there 
is  a  rumor  upon  the  stock  exchange  that  the  plaintifi",  who  is  a 
trader,  was  in  insolvent  circumstances  and  had  failed;  the  de- 
fendant stating,  not  that  the  plaintifif  was  insolvent,  but  that 
there  was  a  rumor  to  that  effect;  and  whether  it  would  be  a 
justification  to  show  that  the  rumor  did  exist,  and  that  the 
defendant  had  only  repeated  it,  and  stated  at  the  time  openly 
that  it  was  only  a  rumor."  And  it  was  held  that  the  action 
would  lie.  In  Waters  v.  Jones,  3  Port.  442,  29  Am.  Dec.  261, 
the  words  were:  "It  is  the  general  opinion  of  the  people  in 
Jones's  neighborhood  that  he  burnt  C.'s  gin-house,"  and  they 
were  held  to  be  actionable.  In  Kenney  v.  McLaughlin,  5  Gray, 
8,  66  Am.  Dec.  345,  the  result  of  the  court's  opinion  is  thus 
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reported:  "A  repetition  of  a  slander  already  in  circulation, 
without  expressing  any  disbelief  of  it,  or  any  purpose  of  in- 
quiring as  to  the  truth,  though  made  without  any  design  to 
extend  its  circulation  or  credit,  or  to  cause  the  person  to  whom 
it  is  addressed  to  believe  or  suspect  it  to  be  true,  is  action- 
able." And  a  great  many  other  cases  may  be  cited  to  the 
same  efifect.  A  number  of  them  are  collected  in  the  last 
edition  of  Odgers  on  Libel  and  Slander,  124-127.  See  also 
Folkard's  Starkie  on  Slander,  sec.  318.  The  principle  is  well 
established  that  every  repetition  of  a  slander  renders  the  speaker 
liable  to  an  action.  The  circulation  of  scandal  greatly  multi- 
plies and  increases  its  potency  for  mischief.  He  who  originally 
publishes  a  slander  inflicts  an  injury  on  his  neighbor;  and  he 
is  of  equal  guilt  and  malevolence  who  assists  in  the  propaga- 
tion of  it.  The  substance  of  the  words  charged  in  the  fourth 
count  is,  that  the  plaintiff's  nearest  neighbors  believed  him 
guilty  of  a  heinous  crime.  Such  words  are  in  the  highest  de- 
gree defamatory,  charging  that  in  the  opinion  of  those  who 
ought  to  know  him  best,  the  plaintiff  was  legally  liable  to  an 
infamous  punishment. 

The  decision  in  Simmons  v.  Mitchell,  L.  R.  6  App.  Cas.  156, 
-was  much  pressed  upon  us  in  the  argument.  It  was  held  in 
that  case  that  the  words  which  were  the  subject  of  complaint 
meant  that  there  was  a  case  of  suspicion,  and  suspicion  only, 
against  the  plaintiff.  In  the  opinion  of  their  lordships  of  the 
privy  council,  it  is  said:  "It  is  to  be  observed  that  the  plain- 
tiff does  not  in  any  of  his  innuendoes  declare  that  the  words 
of  which  he  complains  were  spoken  with  the  intention  of  im- 
puting to  him  a  felony;  that  is  to  say,  the  crime  of  murder. 
The  innuendoes  do  not  purport  to  enlarge  the  meaning  of  the 
words,  and  if  the  words  themselves  convey  only  suspicion,  the 
innuendoes  do  no  more."  It  was  not  disputed  that  in  point 
of  law,  words  merely  conveying  suspicion  would  not  sustain 
an  action  of  slander. 

The  demurrers  were  properly  overruled. 

Judgment  affirmed.  

CoLLOQPiuM  AND  Innubndo  are  treated  in  the  note  to  Van  Vechten  ▼.  ffop- 
hiTU,  4  Am.  Dec.  348-351. 

Officj!  of  Innuendo  is  to  Explain  Words  spoken,  and  it  cannot  enlarge 
or  extend  their  sense  beyond  their  usnal  import:  Pattenon  r.  WiVAiuon,  65 
Me.  42;  92  Am.  De&  568,  and  note.  A  complaint  in  slander  mnst  aver  that 
words  not  actionable  in  themselves  were  used  in  a  criminal  cense:  Milet  T. 
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Vanhorn,  17  Ind.  245;  79  Am.  Dec.  447;  ffarrU  r.  Zanone,  93  Cal.  59;  Powell 
T.  Crawford,  107  Mo.  595. 

Whbn  thb  Words  Charokd  arb  SascBPTiBLi  o»  A  Twofold  Mranino,  it 
b  the  proviuce  of  the  jury  to  determine  from  the  ciroamataaoea  in  what  sense 
they  were  uttered  and  understood;  Dedway  v,  Foieellt  4  Bush,  77;  96  Am. 
Dec.  283. 

Words  akb  Aciionablk  per  »t,  when  they  charge  a  person  with  having 
oommitted  an  act  for  which,  if  the  charge  were  true,  he  would  be  punishable 
orimiaally  by  indictment:  8t,  Martin  v.  Detnoyer,  1  Minn.  156;  61  Am.  Decu 
494;  Htndrickaon  v.  Sullivan,  28  Neb.  329.  In  Oudger  T.  Penland,  109  N.  C 
593,  23  Am.  St.  Rep.  73,  such  an  act  is  defined  to  be  one  which  is  punishable 
by  incarceration  in  a  state  prison.  Ou  the  other  hand,  it  is  held  in  Posnett  t. 
Marble,  62  Vt  481,  22  Am.  St.  Rep.  126,  that  the  place  of  confinement  is  im> 
material,  provided  the  crime  charged  would  have  subjected  the  offender  to 
corporal  punishment.  See  also  notes  discussing  what  worda  are  actionablo 
per  se,  Coburn  r.  Harunod,  12  Am.  Deo.  39-46;  J£cFadin  Y.  David,  41  Anu 
Rep.  590-592. 

LiABiLrrr  roR  Bepbatino  Slander.  —  The  repetition  of  slanderous  words 
eannot  be  justified  unless  done  from  good  motives  and  without  malice,  and 
the  repeater  must  give  not  only  the  precise  words  of  the  author,  but  the 
name  of  a  responsible  person  against  whom  the  injured  party  may  bring  hia 
action:  Jamigan  v.  Fleming,  43  Miss.  710;  5  Am.  Rep.  614.  The  authority, 
{f  mentioned,  should  be  such  a  one  as  wonid  induce  reasonable  belief:  Herth 
V.  BingwaUt  8  Yeates,  608;  2  Am.  Deo.  392. 


Hblprioh  V.  Catonsvillb  Water  Company. 

(74  Uaktland,  269.] 

Waters  —  Right  to  Pollute.  — The  right  of  a  riparian  proprietor  to  tha 
use  of  a  stream  of  water  in  its  natural  purity  cannot  override  other  oo* 
equal  and  co-existing  rights,  and  must  yield  to  those  of  a  more  absolute 
and  unqualified  character,  such  as  the  tillage  of  his  soil,  or  the  tending  of 
his  herds  and  flocks  by  the  upper  proprietor,  even  though  such  use  leads 
to  the  pollution  of  the  stream. 

Watkbs  —  Right  to  Pollute  —  Compbmsatiom  fob  Water  Right An 

incorporated  water  company,  owning  lands  adjacent  to  a  stream  of  water, 
cannot  deprive  an  upper  riparian  owner,  through  whose  land  a  pure  nat- 
ural stream  of  fresh  water  flows,  of  his  right  to  use  his  land  in  a  reason, 
able  and  usual  manner  for  the  purpose  of  pasturing  his  cattle,  withont 
first  making  him  due  compensation  for  his  water  right,  even  though  such 
oae  causes  the  serious  pollution  of  the  stream. 

Ferdinand  C.  Dxtgan  and  George  R.  Willis,  for  the  appellant 

Edwin  J.  Farher  and  John  I.  Yellott,  for  the  appellee. 

Bryan,  J.  The  Catonsville  Water  Company  was  incorpo- 
rated by  the  act  of  1886,  chapter  100.  It  was  chartered  for  the 
purpose  of  enabling  it  to  supply  with  pure  water  the  inhabi- 
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tants  of  Catonsville  and  the  adjoining  portion  of  Baltimore 
County.  In  pursuance  of  its  charter,  it  has  acquired  a  tract  of 
land,  and  constructed,  at  large  expense,  a  dam  and  reservoir, 
water-works,  mains,  and  pipes;  and  is  engaged  in  supplying  a 
large  number  of  people  with  water  for  drinking  and  other  neces- 
sary purposes.  A  pure,  clear,  natural  stream  of  fresh  water 
flows  through  and  along  the  land  of  Samuel  D.  Helfrich,  and 
through  the  land  of  the  water  company,  which  is  situated 
about  a  hundred  and  forty  perches  farther  down  the  stream, 
and  is  the  principal  source  of  supply  for  the  purposes  of  the 
company's  business. 

A  bill  of  complaint  was  filed  by  the  water  company  on  the 
equity  side  of  the  circuit  court  for  Baltimore  County,  in  which 
it  was  alleged  that  Helfrich  permitted  a  large  number  of  his 
cows  to  enter  said  stream,  and  stand  therein,  and  that  they 
dropped  their  excrement,  dung,  and  filth  into  its  waters,  and 
greatly  polluted  and  befouled  them,  and  that  in  consequence 
of  such  deposits,  when  the  stream  flowed  through  the  water 
company's  land  and  supplied  its  works,  the  purity  of  the  water 
was  greatly  impaired,  and  it  was  rendered  unhealthy  and  un- 
fit for  drinking  purposes.  On  these  grounds  an  injunction  was 
prayed  and  granted,  restraining  Helfrich  from  permitting  cows 
or  other  animals  to  enter  or  stand  in  the  stream,  and  to  drop 
or  deposit  therein  any  excrement,  dung,  or  filth,  or  in  any 
manner  to  pollute  or  befoul  it.  The  injunction,  as  granted, 
also  prohibited  the  erection  of  a  hydraulic  ram;  but  (as  we 
shall  see)  this  question  is  not  now  presented  by  the  record. 
After  answer  and  testimony,  the  court,  on  final  hearing,  made 
the  injunction  perpetual,  so  far  as  it  related  to  the  pollution  of 
the  stream,  and  dissolved  it  as  to  the  erection  of  the  hydraulic 
ram.     The  defendant  appealed  to  this  court. 

Helfrich's  lot  is  on  the  south  side  of  the  Frederick  turnpike, 
about  one  mile  west  of  the  village  of  Catonsville,  and  about 
half  a  mile  from  the  water  company's  property.  The  lot  has 
been  used  by  the  owner  as  a  pasture  for  his  cows,  and  so  far  as 
the  evidence  shows,  it  seems  to  be  well  adapted  for  such  a  pur- 
pose, being  well  provided  with  shade,  grass,  and  water.  Hel- 
frich, at  the  time  the  injunction  was  issued,  owned  six  cows, 
and  it  appears  that  he  used  his  lot  for  the  purpose  of  pasturing 
them  in  the  way  a  proprietor,  under  ordinary  circumstances, 
might  reasonably  use  his  own  property.  The  question  seems 
to  be  whether  his  rights  have  been  in  any  way  abridged  or 
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diminished  by  the  incorporation  of  the  water  company  and 
the  construction  of  its  works. 

The  rights  of  riparian  owners  are  well  understood,  and  there 
is  a  general  concurrence  of  opinion  in  the  courts  as  to  the 
manner  in  which  they  must  be  exercised.  The  law  on  this 
subject  is  strictly  in  accord  with  the  common  sense  and  gen- 
eral convenience  of  mankind.  The  owner  of  land  has  a  right 
to  the  use  of  a  stream  of  water  which  flows  through  it  for  all 
useful  and  reasonable  purposes.  This  use  is  not  an  easement, 
but  is  an  incident  to  his  property  in  the  soil,  —  a  necessary,  in- 
herent, and  inseparable  portion  of  his  ownership.  But  there  is 
an  equality  of  right  in  other  riparian  owners  above  and  below 
him  on  the  same  stream,  and  from  the  necessary  conditions 
of  the  case,  they  must  not  use  the  water  to  the  prejudice  of 
each  other's  rights.  Hence  difficult  questions  frequently  arise; 
not  as  to  the  ascertainment  of  the  principle  of  decision,  but  as 
to  its  application  to  interests  which  are  in  collision.  It  is  laid 
down  in  general  terms  that  every  owner  has  the  right  to  enjoy 
the  stream  of  water  which  flows  through  his  land  in  its  natural 
state,  without  diminution  to  its  flow,  quantity,  or  purity.  It  is 
also  held,  with  like  generality  of  statement,  that  any  defilement 
or  corruption  of  the  water,  which  prevents  its  use  for  any  of 
its  reasonable  or  proper  purposes,  is  an  infringement  of  the 
rights  of  riparian  owners,  which  will  entitle  them  to  a  remedy 
suited  to  the  nature  of  the  case.  But  all  abstract  rules  are 
subject  to  considerable  modification  when  they  are  applied  to 
the  exigencies  of  human  life.  The  right  to  the  use  of  a  stream 
of  water  in  its  natural  purity  cannot  override  other  co-equal 
and  co-existing  rights;  it  must  certainly  yield  to  those  of  a 
more  absolute  and  unqualified  character.  The  tillage  of  the 
soil  and  the  tending  of  flocks  and  herds  were  the  earliest  oc- 
cupations of  the  human  race.  The  husbandman  soweth  his 
seed,  and  gathereth  the  harvest  to  furnish  us  with  food;  and 
the  flocks  and  herds  bring  forth  their  increase  for  our  use.  It 
would  be  most  unnatural  and  unwise  to  put  any  unnecessary 
restrictions  on  those  pursuits  which  furnish  the  world  with  the 
means  of  subsistence.  We  must  confess  that  the  right  of  a 
man  to  cultivate  his  own  fields  and  to  pasture  his  cattle  on  his 
own  land  is  of  an  original  and  primary  character,  and  that  it 
would  be  oppressive  to  interfere  with  the  free  exercise  of  it,  ex- 
cept under  a  necessity  caused  by  grave  public  considerations. 
The  washings  from  cultivated  fields  might,  and  probably  would, 
carry  soil  and  manure  into  streams  of  water,  and  make  tbem 
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muddy  and  impure.  And  so  the  habits  of  cattle,  according  ta 
their  natural  instincts,  would  lead  them  to  stand  in  the  water 
and  befoul  the  stream.  But  nevertheless  the  owner  of  the 
land  must  not  lose  the  beneficial  use  of  it.  The  inconveniences, 
which  arise  from  the  pollution  of  the  water  by  these  causes, 
must  be  borne  by  those  who  suffer  from  them.  The  ordinary^ 
requirements  of  domestic  life  diminish  the  purity  of  the  at- 
mosphere; but  as  long  as  these  causes  are  within  the  limits  of 
reason  and  necessity,  the  law  recognizes  no  ground  of  com- 
plaint against  them.  The  reasonable  and  proper  exercise  of 
acknowledged  right  by  one  man  may  and  often  does  work  an- 
noyance and  loss  to  another;  but  rights  cannot  be  forfeited  for 
this  reason. 

So  far  as  we  can  see  from  the  record,  there  was  nothing  un- 
reasonable or  unusual  in  the  way  in  which  the  cattle  were  pas- 
tured in  this  lot.  If  Helfrich  had  wantonly  or  recklessly  be- 
fouled the  water  of  the  stream,  or  had  harassed  the  water  com- 
pany, or  injured  its  business  by  an  immoderate  and  excessive 
exercise  of  his  acknowledged  rights,  he  would  justly  have  been 
responsible  for  his  conduct.  But  nothing  of  this  kind  can  be 
justly  attributed  to  him.  He  seems  to  have  used  his  pasture, 
as  all  men,  time  out  of  mind,  have  done  in  like  cases.  We  are 
not  unmindful  of  the  vast  number  of  cases  where  persons  have 
been  enjoined  from  committing  nuisances  in  running  streams, 
and  from  depositing,  or  permitting  to  be  deposited,  in  them 
noxious,  deleterious,  or  unwholesome  matter,  and  from  any 
unlawful  or  unreasonable  thing  which  impairs  the  legitimate 
use  of  the  water  by  riparian  owners.  Nor  have  we  overlooked 
the  numerous  cases  where  it  has  been  held  that  certain  kinda 
of  manufacturing  establishments  have  infringed  the  vested 
rights  of  such  owners.  Our  opinion  is  placed  on  the  distinct 
ground  that  Helfrich  was  using  his  pasture-lot  in  a  reasonable 
manner,  and  that  he  had  a  right  so  to  use  it.  His  right  was 
not  in  any  way  abridged  by  the  incorporation  of  the  water 
company  and  the  establishment  of  its  works.  And  it  was  not 
in  the  power  of  the  legislature  to  abridge  it.  It  is  a  right  of 
property  protected  by  the  declaration  of  rights.  The  water 
company  has  power  under  its  charter  to  acquire  the  water- 
right  by  making  due  compensation  to  the  owner,  and  not 
otherwise. 

The  decree  of  the  circuit  court  must  be  reversed,  and  the^ 
bill  of  complaint  dismissed. 
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The  General  Rule  is,  that  a  Riparian  Proprietor  has  no  right  to 
corrupt  the  water  to  the  injury  of  others:  McCollum  v.  Oermantown  Water  Co., 
54  Pa.  St.  40;  93  Am.  Dec.  656.  Bat  the  rule  is  qualified  to  the  extent  of 
allowing  the  upper  owner  to  use  the  stream  for  reasonable  purposes,  even  to 
the  extent  of  carrying  off  waste  matter:  Ferguson  v.  Firmenich  Mfg.  Co.,  77 
Iowa,  576;  14  Am.  St.  Rep.  319.  The  latter  case  also  lays  down  the  prin- 
ciple that  the  reasonableness  of  the  use  must  be  determined  by  the  given 
circumstances,  and  from  the  nature  of  the  problem  it  is  perhaps  impossible 
to  obtain  a  more  precise  definition  of  the  privileges  of  the  upper  owner  in 
this  respect.  It  is,  however,  generally  agreed  that  any  artificial  use  which 
deprives  the  lower  proprietor  of  the  benefit  of  the  water  is  unlawful,  and  on 
this  ground,  the  poUntion  of  streams  by  factories  and  mines  is  always  re- 
strained. See  the  cases  above  cited,  and  in  regard  to  the  coal-mines,  Sander- 
ton  V.  Penn,  Coal  Co.,  86  Pa.  St.  401;  27  Am.  Rep.  711;  and  the  recent  case 
of  Lentz  v.  Carnegie  Brothers,  145  Pa.  St.  612;  27  Am.  St.  Rep.  717. 

The  Principal  Ca^b  appears  to  rest  upon  the  theory  that  the  use  of  the 
stream  complained  of  was  a  reasonable  use  for  purposes  of  pasturage.  The  fact 
that  the  stock  were  not  gathered  together  in  such  a  way  as  to  accumulate  an 
annsnal  amount  of  filth  distinguishes  the  case  from  Hazeltine  v.  Case,  46  Wis. 
391,  32  Am.  Rep.  715,  in  which  it  was  held  that  a  lower  riparian  owner 
might  recover  for  the  pollution  of  the  stream  by  a  hog-yard.  It  would  cer- 
tainly appear  proper  that  agriculturists  and  stock-reiisers  should  be  as  liable 
<or  nnreasonable  contamination  of  waters  as  persons  engaged  in  any  other 
industry.  Nearly  two  hundred  years  ago  it  was  decided  in  an  oft-cited 
English  case  that  "a  man  must  keep  his  filth  in  his  own  yard":  Tenant  v. 
OoUlwin,  1  Salk.  360;  and  there  seems  no  reeison  for  relieving  him  of  his  lia- 
bility because  he  injures  his  neighbor  by  discharging  the  filth  into  a  stream 
instead  of  allowing  it  to  escape  upon  his  land  directly.  The  language  of  the 
judge  in  the  principal  case  seems  almost  to  claim  for  tillage  and  stock-raising 
a  special  privilege,  but  his  words  should,  we  think,  be  qualified  by  a  reference 
to  the  circumstances  under  review. 

Pollution  or  Strkaiu  bt  SaRrAOB  Dbainaob  from  Strbrts  does  not 
afford  a  oau8«  of  action  against  a  oity  to  an  owner  lower  down  the  stream: 
Bainard  r.  Nevoton,  154  Mass.  255. 

Compensation  to  Riparian  Owner.  —  As  the  right  to  the  ase  of  the  water 
is  property,  the  riparian  owner  is  entitled  to  compensation  if  that  right  is  in- 
torfered  with:  8e«  Cooper  r.  WtUiamM,  4  Ohiot  253;  27  Am.  Dea  745. 


RiVBRDALH  Park  Company  v,  Wbstcott. 

[74  Mabylamo,  ni.] 
Kasbmbnts — BlOBT  or  Mill-ownbr  to  Restore  Dam. — When  the  owner 
of  a  mill  and  of  the  land  sustaining  a  dam  which  supplies  the  water-power 
for  the  mill  grants  the  mill,  together  with  the  mill  seat  and  all  water 
rights  appertaining  thereto,  the  grantee  has  a  right  to  restore  the  dam 
afterwards  washed  away  by  freshet,  although  the  land  on  which  it  is  sit- 
uated has  been  conreyed  to  other  parties.  In  restoring  the  dam,  he 
may  connect  it  with  the  bank  higher  up  the  stream  than  it  was  formerly, 
if  this  is  rendered  necessary  by  the  freshet;  and  he  may  build  the  re- 
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stored  dam  higher  than  the  old  one,  so  long  as  he  does  not  thereby  in- 
crease  the  water-power  to  which  he  was  entitled  at  the  time  of  his  grant, 
although  the  effect  of  such  restoration  is  to  overflow  more  than  formerly 
the  laud  on  which  the  dam  is  situated. 

EIasements  —  KioHT  or  Mill-ownkb  to  Rebuild  Dam  —  Improved  Ma- 
CHINERT.  —  When  the  owner  of  a  mill,  mill  site,  and  the  water  rights 
thereto  appertaining  is  entitled  to  rebuild  a  dam  for  furnishing  him  with 
power,  situated  on  the  laud  of  another,  his  right  to  restore  the  dam 
to  its  original  power  is  not  affected  by  the  introduction  of  new  and  im- 
proved  machinery  in  the  mill,  so  long  as  the  quantity  of  water  used  is 
not  thereby  increased. 

Easement  —  Destruction  of  Mill-dam — Injunction. — ^^hen  the  owner 
of  a  mill,  mill  site,  and  the  water  rights  thereto  appertaining  is  entitled, 
as  against  the  owner  of  the  land  on  which  the  mill  dam  destroyed  by 
freshet  is  situated,  to  rebuild  such  dam  to  its  original  capacity,  he  may 
obtain  an  injunction  restraining  such  owner  from  destroying  the  restored 
dam,  although  the  effect  of  the  restoration  of  the  dam  is  to  overflow 
more  than  formerly  the  land  on  which  it  is  situated. 

Frank  Browning  and  Richard  B,  B.  CheWy  for  the  appellant. 

Charles  T.  Westcott  and  Marion  Duckett^  for  the  appellee. 

Robinson,  J.  The  appellee  is  the  owner  of  a  grist  and  flour 
mill  operated  by  water,  supplied  from  a  dam  built  across  the 
eastern  branch  of  the  Potomac  River,  and  conveyed  to  the  mill 
by  means  of  a  race.  The  mill  and  the  land  on  both  sides  of 
the  race  and  dam  belonged  originally  to  George  B.  Calvert. 
In  1859  Calvert  sold  and  conveyed  the  mill  and  ten  acres  of 
land  adjoining,  "  together  with  all  the  buildings,  water-power, 
appertaining  or  belonging  to  said  mill  seat,  to  George  W.  Tay- 
lor, under  whom  the  appellee  claims. 

In  1887,  —  nearly  thirty  years  after  the  Taylor  grant,  —  the 
heirs  of  Calvert  sold  and  conveyed  the  land  on  both  sides  of 
the  race  and  dam  to  one  Lutz,  under  whom  the  appellant 
claims.  The  land  thus  conveyed  to  Lutz,  and  by  Lutz  to  the 
defendant,  has  been  laid  off  as  a  site  for  a  town,  and  streets 
and  avenues  have  been  opened  and  graded,  and  sewers  con- 
structed for  the  drainage  of  the  same,  one  of  which  empties 
into  the  mill-race  of  the  appellee. 

The  dam  by  which  the  mill  was  supplied  with  water  was 
washed  away  by  the  great  freshet  of  1889,  and  the  plaintiflf 
having  built  a  new  dam,  the  defendant,  by  its  agents  and  ser- 
vants, attempted  to  tear  down  and  destroy  part  of  said  dam, 
to  prevent  which  an  injunction  was  granted  by  the  court  below. 
The  new  dam,  the  defendant  contends,  is  not  built  on  the  site 
of  the  old  dam,  its  west  end  connecting  with  the  bank  higher 
up  the  stream.     Besides,  it  is  higher,  it  is  said,  than  the  old 
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dam,  thereby  increasing  the  quantity  and  volume  of  water, 
and  causing  it  to  overflow  the  mouth  of  the  sewer  which  emp- 
ties into  the  race,  to  the  great  damage  of  the  appellant. 

The  record  is  quite  a  large  one,  containing  the  testimony  of 
no  less  than  thirty  witnesses,  all  of  whom  were  examined, 
cross-examined,  and  re-examined  at  great,  and  it  seems  to  us 
rather  unnecessary,  length.  The  real  question,  however,  is  a 
narrow  one,  and  one,  too,  about  which  there  cannot  be,  it  seems 
to  us,  any  diflBculty.  The  rights  of  the  parties  to  this  contro- 
versy depend  solely  upon  the  construction  of  the  deed  from 
Calvert  to  Taylor,  by  which  he  conveyed  to  the  grantee  the 
mill  and  all  the  water  rights  appertaining  or  thereto  belong- 
ing. So  not  only  the  mill,  but  all  its  water  rights  and  privi- 
leges, thereby  including  the  dam  and  the  race,  with  the  right 
to  maintain  a  headway  of  water  sufficient  to  operate  the  mill, 
with  the  capacity  it  had  at  the  time  of  the  grant,  and  which 
the  proof  shows  to  have  been  fifty  barrels  of  flour  a  day,  all 
passed  under  the  Calvert  deed  to  Taylor,  and  to  those  claim- 
ing under  him.  By  the  erection  of  the  mill  Calvert  himself 
imposed  a  burden  on  one  part  of  his  estate  in  favor  of  the 
other,  and  when  he  conveyed  the  mill  and  water  rights  to 
Taylor,  the  latter,  as  to  such  water  rights  and  privileges,  be- 
came the  dominant  owner,  and  the  owner  of  the  land  along 
the  race  became  the  servient  owner.  As  to  this  there  can  be 
no  controversy.  But  the  appellant's  contention  is,  that  in  re- 
building the  dam  the  appellee  has  extended  its  west  end 
higher  up  the  stream,  and  that  the  dam  itself  is  higher  than 
the  old  dam. 

Without  attempting  to  review  the  somewhat  conflicting  tes- 
timony in  regard  to  the  appellant's  contention,  it  is  suflicient 
to  say  that  it  establishes  beyond  controversy  that  the  west  end 
of  the  dam  does  in  fact  extend  and  connect  with  the  bank 
higher  up  the  stream  than  the  old  dam.  But  this,  it  appears, 
was  absolutely  necessary  by  reason  of  the  washing  away  of  the 
west  bank  of  the  stream.  The  same  freshet  that  washed  away 
the  dam  washed  away  also  the  west  bank  of  the  stream,  and 
it  became  necessary,  therefore,  to  extend  the  west  end  of  the 
new  dam  higher  up,  in  order  to  connect  it  with  the  bank  of 
the  stream.  As  matter  of  fact,  the  record  shows  that  during 
the  forty  years  since  the  execution  of  the  Calvert  deed,  the 
•ucoessive  owners  of  this  mill  property  have  been  obliged,  in 
rebuilding  the  dam,  to  extend  its  west  end  farther  up  the 
■tream  in  consequence  of  the  washing  away  of  the  west  bank. 
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And  this  was  done  without  objection  on  the  part  of  Calvert, 
the  grantor,  or  his  heirs,  thus  showing  the  construction  of  the 
parties  themselves  as  to  the  water  rights  of  the  owners  of  the 
mill  property.  The  dam  is  absolutely  necessary  to  supply 
the  mill  with  water,  and  if  it  is  washed  away  by  storms  and 
freshets,  the  right  of  the  owner  of  the  mill  to  rebuild  it  is  not, 
and  cannot  be,  questioned.  And  if,  by  reason  of  the  washing 
away  of  the  west  bank  of  the  stream,  it  is  no  longer  practicable 
to  connect  the  new  dam  with  the  bank  at  the  precise  point  at 
which  the  old  dam  connected,  he  has,  it  is  equally  clear,  the 
right  to  extend  the  west  end  of  the  dam  higher  up  the  stream, 
until  he  finds  a  suitable  place  to  make  the  necessary  connection. 
To  deny  this  right  would  be  to  deprive  the  owner  of  the  mill  of 
the  water  rights  absolutely  necessary  to  the  beneficial  enjoy- 
ment of  the  mill  property.  To  impose  upon  him  the  burden 
of  building  a  stone  wall  in  the  place  of  the  bank  thus  washed 
away,  as  was  suggested  in  argument,  would  be  a  most  unrea- 
sonable construction  as  to  bis  water  rights  and  privileges  un- 
der the  Calvert  deed. 

Passing,  then,  from  this  objection  to  the  dam  because  of  its 
location,  we  come  to  the  objection  which  was  urged  with  so 
much  force,  as  to  the  height  of  the  dam.  Upon  this  point, 
too,  there  is  a  good  deal  of  conflicting  testimony.  But  con- 
ceding, for  the  purposes  of  this  case,  that  it  is  somewhat  higher 
than  the  old  dam,  it  cannot  be  said  that  the  mere  height  of 
the  dam  itself  aflfects  injuriously  the  rights  of  the  appellant. 
The  proof  shows  that  the  bed  of  the  stream  has  been  somewhat 
changed  and  deepened  by  recurring  freshets;  and  if  this  be 
BO,  the  dam  must  be  built  higher  in  order  to  get  the  same  sur- 
face level  of  water  to  supply  the  race,  for  the  race,  after  all, 
supplies  the  necessary  headway  of  water  for  operating  the 
mill.  By  increasing  the  height  of  the  dam  the  appellee  has 
no  right,  we  agree,  thereby  to  increase  the  quantity  or  volume 
of  water  beyond  the  quantity  or  volume  of  water  used  by  the 
mill  at  the  time  of  the  Calvert  grant.  And  this  seems  to  us 
to  be  the  real  question  in  this  case.  And  as  to  this  question 
the  appellant  has  wholly  failed  in  proving  that  either  the 
quantity  or  volume  of  water  has  been  increased  by  the  erection 
of  the  present  dam.  All  the  witnesses  agree  that  the  forebay 
of  the  race  is  the  absolute  test  or  measure  as  to  the  quantity 
of  water  used  in  operating  the  mill,  and  they  all  agree  that  the 
forebay  is  in  the  same  place,  with  the  same  width  and  depth, 
and  that  it  does  not  and  cannot  now  draw  any  more  water 
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than  it  did  when  Calvert  himself  owned  the  mill.  And  fur- 
ther than  this,  the  proof  shows  that  this  mill,  with  a  capacity 
of  fifty  barrels  of  flour  a  day,  has  now,  with  the  present  dam, 
a  headway  of  water  barely  sufficient  to  grind  thirty  barrels, 
and  that,  with  a  less  headway  of  water,  it  would  be  impossible 
to  operate  the  mill  at  all.  If  this  be  so,  then  there  is  an  end 
of  this  controversy,  for  no  one  can  question  the  right  of  the 
appellee  to  maintain  a  dam  of  a  height  sufficient  to  supply  the 
water  necessary  to  operate  the  mill  according  to  its  capacity 
at  the  time  of  the  grant. 

A  good  deal  was  said  about  the  substitution  of  a  turbine 
wheel  for  the  old  overshot  wheel,  and  the  change  from  a  burr 
mill  to  a  roller  mill.  But  these  changes  in  the  machinery  of 
the  mill  do  not  affect  the  question,  for  the  reason  that  the 
proof  shows  that  the  quantity  of  water  used  by  the  mill  has 
not  been  thereby  increased.  And  so  long  as  the  appeilee  does 
.  not  increase  the  quantity  or  volume  of  water,  it  cannot  be  said 
that  he  has  imposed  an  additional  burden  upon  the  servient 
estate.  And  though  the  water  in  the  race  may  overflow  the 
mouth  of  the  sewer  which  enters  into  it,  and  though  the  back 
water  may  overflow  to  some  extent  the  adjoining  land,  these 
are  injuries  resulting  necessarily  from  the  beneficial  enjoy- 
ment of  the  water  rights  and  privileges  to  which  the  appellee 
is  entitled  under  the  Calvert  deed.  If  this  be  so,  there  can  be 
no  question  as  to  the  right  of  the  appellee  to  the  writ  of  in- 
junction. The  dam  was  absolutely  necessary  to  supply  the 
water  to  operate  the  mill,  and  its  destruction  meant  the  de- 
struction of  the  beneficial  enjoyment  of  the  mill  itself  An 
action  at  law  would  not,  under  such  circumstances,  afford  an 
adequate  remedy.  If  the  dam  was  rebuilt,  the  appellant 
might  again  destroy  it,  and  there  would  be  no  end  to  this  liti- 
gation. An  injunction  restraining  the  appellant  from  tearing 
away  or  destroying  the  dam  was  therefore  a  proper  remedy. 

Decree  aflfirmed.  

Real  Bstats  Subjbot  to  ah  EAsniiirr  it,  in  tha  hands  of  a  pnrchaaer, 
presumed  to  be  hardened  with  sooh  easement,  where  there  ia  no  stipulation 
to  the  contrary;  and  a  pnrchaae  and  conveyance  of  the  part  in  favor  of 
which  an  easement  exists  vesta  in  the  purchaser  the  right  to  insist  ou  the 
continuance  of  saoh  easement,  whether  his  conveyance  contains  any  express 
grant  or  not:  ZeU  r.  UwkternaliH  Soc,  119  Pa.  St.  390;  4  Am.  St.  Rep.  654. 
See  also  note  to  Kutm  t.  MeKune,  99  Am.  Dea  89;  and  Strkkier  ▼.  Todd, 
10  Serg.  4  R.  63;  13  Am.  Dea  649. 

A  PsBsoH  Uatinq  thb  Riout  to  Use  a  Certain  Qcantitt  or  Water  vk 
A  Stream  for  mill  purposes  may  change  the  mode  and  place  of  osing  it,  pro* 
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rided  the  qnanty  nsed  is  not  increased,  and  the  change  does  not  prejudice 
the  rights  of  others:  WUttier  v.  Cocheco  M/g.  Co.,  9  N.  H.  454;  32  Am.  Dec 
882.  The  height  at  which  the  water  was  kept  at  the  time  of  the  purchase  of 
A  mill  privilege  is  ordinarily  the  measure  of  the  purchaser's  rights:  Taylor  v. 
Hampton,  4  McCord,  96;  17  Am,  Dec.  710.  But  where  one  who  is  the  owner 
of  a  mill  and  dam,  and  also  of  land  above  flowed  by  such  dam,  sells  the  mill 
with  all  its  privileges  and  appurtenances,  he  cannot  afterwards  compel  the 
grantee  to  compensate  him  for  the  injury  caused  by  such  flowing,  and  such 
grantee  would  have  the  right  to  continue  such  dam  so  as  to  raise  the  same 
head  of  water  as  the  grantor  had  been  accustomed  to  raise  before  the  grant: 
HaUiorn  ▼.  Stinaon,  10  Me.  224;  25  Am.  Dec.  228.  Perhaps  the  general  rule 
might  be  stated  thus:  The  grant  of  mill  privileges  confers  on  the  grantee,  a» 
against  the  land-owner  and  his  grantees,  the  right  to  maintain  a  dam  of  suffi- 
cient  height  to  produce  the  original  water-power,  even  though  this  results 
in  the  flooding  of  a  larger  area  of  the  land  belonging  to  the  grantor,  but  will 
confer  no  such  right  against  the  adjacent  riparian  proprietors.  But  though 
this  rule  appears  to  be  the  basis  of  the  decision  just  cited  and  of  the  princi* 
pal  case,  it  can  scarcely  be  supposed  that  it  would  be  rigidly  adhered  to  an« 
der  all  circumstances.  Probably  an  implied  qualification  would  be  that  tlis 
additional  flowage  should  be  reasonable.  It  would  be  going  rather  far  to 
hold  that  if  the  flooding  caused  by  the  new  dam  in  the  principal  case  had 
been  so  great  as  to  cover  the  whole  of  the  adjacent  tract,  the  mill-owner 
would  still  have  a  right  to  erect  it.  Yet  such  seems  to  be  the  logical  re. 
■nit  of  the  decision,  unless  the  principle  which  appears  to  nnderlie  it  is  lim- 
ited in  some  way.  The  fact  that  the  new  and  the  old  dam  are  of  the  same 
height  will  not  protect  the  mill-owner,  if  the  water  is  backed  up  farther  by 
the  new  one:  Staffwd  v.  Maddox,  87  Ga.  537.  The  question  always  is,  what 
height  of  dam  is  necessary  to  obtain  the  same  water-power,  and  not  whether 
the  two  dams  are  equal  in  height, 

Ihfkotsd  Machinekt.  —  In  the  recent  ease  of  Shearer  r.  Middleton,  88 
Mich.  622,  it  was  held  that  evidence  showing  the  introduction  of  new  ma- 
chinery after  the  building  of  a  new  dam  was  iucompetent  and  misleading, 
where  the  issne  was  merely  whether  the  dam  had  been  so  raised  as  to  increase 
the  flowage  on  the  adjacent  land. 

A  Riparian  Owner  is  protected  against  the  flowing  back  of  water  upon 
his  land  by  the  acts  of  another,  by  the  common  law,  and  may  enter  upon 
adjoining  land  to  remove  the  obstruction,  if  he  cannot  otherwise  obtain 
relief:  Heath  r,  WilUanu,  25  Me.  209;  43  Am.  Dec.  265. 

Jurisdiction  or  Equttt  to  Prevent  Multiplicity  of  Suits.  —  Owner  of 
realty  is  entitled  to  equitable  aid  to  prevent  permanent  and  continually  re- 
curring injuries:  Koopman  v.  Blodgett,  70  Mich.  610;  14  Am.  St.  Rep.  527. 

The  Power  of  Equity  to  Interfere,  where  Legal  Remedy  is  Inadb- 
QUATE,  is  clearly  set  forth  in  the  recent  case  of  Fieeholdert  v.  Neioark  Nat. 
Bank,  48  N.  J.  £q.  51,  where  it  is  said  that  to  justify  the  court  in  decliuing 
jurisdiction,  it  must  appear  that  the  remedy  at  law  is  neither  doubtful  nor 
•bscure,  and  will  also  correct  the  whole  mischief,  and  secure  to  the  person 
asking  relief  his  whole  right  in  a  perfect  manner.  The  objection  to  the  in- 
terference of  equity  may  be  taken  by  demurrer:  Keliey  r.  Keiiey,  80  Wis. 
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[74  MA.BYLXND,  S26.] 
&.SCnOK8  —  QCAUTIOATION    0»  VOTKl  —  VkSTFD    RIGHTS  — RtTLI    OF    Evi- 

DKNCB.  —  Registration.  — The  right  of  an  elector  to  have  his  qualifica* 
tioni  to  Tote  determined  by  existing  rules  of  evidence  is  not  a  vested 
right,  and  is  at  all  times  subject  to  regulation  by  statute,  so  long  as  his 
constitutional  rights  are  not  thereby  invaded,  and  he  is  not  precluded 
from  presenting  them  to  the  proper  forum  for  determination.  The  forum 
for  the  determination  of  this  question  is  the  office  of  registration  of 
▼oters. 

ELKcnoN  —  QuAtincATioN  OF  Voter — Resideko — Rule  of  Evidence. 
—  Whether  or  not  a  person  is  entitled  to  vote  in  a  particular  place  where 
he  is  not  actually  domiciled  is  a  question  depending  to  some  extent  upon 
bis  intention  to  make  that  place  his  legal  residence,  and  a  statute  which 
adds  no  qualification  of  any  kind,  but  simply  makes  provision  for  prov- 
ing in  a  particular  and  definite  way  what  that  intention  is,  invades  no 
constitutional  rights  and  is  valid. 

Elections — Qualification  of  Voter  — Rule  of  Evidenob  ab  to  Resi- 
dence. —  A  statute  which  adds  no  qualification  to  a  voter  except  to  pro- 
vide that  all  persons  whose  names  are  registered,  bnt  who  have  removed 
from  the  state  and  have  acquired  a  new  domicile  elsewhere  at  the  time 
of  the  passage  of  the  act,  shall  be  conclusively  presumed  to  have  perma- 
nently removed  from  the  state,  unless  the  person  who  has  so  removed 
rebnts  that  presumption  by  making  a  prescribed  affidavit  of  intention  to 
return  and  permanently  reside  within  the  state,  and  by  subsequently 
returning,  simply  provides  a  rule  of  evidence  for  the  proof  of  legal  resi- 
dence, and  invades  no  constitational  nor  legal  right  of  a  voter  who  has 
removed  from  the  state  previous  to  its  enactment,  and  who  is  in  the 
employ  of  the  United  States  government  in  another  state  or  country. 

Election  —  QtJALincATioN  of  Voter. — Statutory  Rule  of  Evidence  in 
force  at  the  time  a  voter's  qualifications  as  an  elector  is  to  be  decided  or 
determined,  and  not  that  in  force  when  that  question  first  arose,  must 
control  the  admissibility  and  effect  of  evidence  applicable  thereto,  when 
no  constitutional  or  legal  right  of  the  voter  is  invaded. 

A.  Potey  and  Frederick  Stone,  for  the  appellant. 

F,  M.  Cox  and  John  Prentiss  Poe,  for  the  appellees. 

McShebrt,  J.  George  E.  B.  Key  was  born  in  Charles 
County,  and  resided  there  continuously  until  the  summer  or 
fall  of  1889,  when,  having  been  employed  as  a  laborer  in  the 
navy-yard  at  Washington,  he  removed  to  the  District  of  Co- 
lumbia, and  shortly  thereafter  took  his  family  to  reside  with 
him  in  that  place.  He  rented  a  house  in  Washington,  and 
gave  up  the  one  he  had  occupied  in  Charles  County.  He  has 
remained  in  the  employ  of  the  United  States  government 
nearly  ever  since,  and  during  that  period  he  returned  to 
Charles  County  only  to  make  some  brief  visits.     When  he  left 
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the  county  his  name  appeared  upon  the  registration  books  of 
the  first  election  district  as  a  qualified  voter,  but  during  the  sit- 
ting of  October,  1890,  the  officer  of  registration  struck  his  name 
from  the  registry  lists,  and  thereupon  the  appellant,  alleging 
that  he,  Southerland,  felt  himself  grieved  by  this  action  of  the 
officer  of  registration,  took  an  appeal  to  the  circuit  court  for 
Charles  County,  for  the  purpose  of  having  Key's  name  restored 
to  the  lists.  The  petition  was  dismissed,  and  from  that  ruling 
of  the  court  this  appeal  has  been  taken. 

The  qualifications  of  a  voter  in  this  state  are  prescribed  by 
the  first  section  of  article  1  of  the  constitution  of  Maryland. 
Those  qualifications  are,  that  he  shall  be  a  citizen  of  the 
United  States  of  the  age  of  twenty-one  years  or  upwards,  and 
that  he  shall  have  been  a  resident  of  the  state  for  one  year, 
and  of  the  legislative  district  of  Baltimore  city,  or  of  the  county 
in  which  he  ofi*ers  to  vote,  for  six  months  next  preceding  the 
election  at  which  he  offers  to  vote.  Before  he  can  exercise  his 
right  to  vote  he  must  be  duly  registered.  These  qualifica- 
tions, fixed  by  the  organic  law,  can  neither  be  enlarged  nor 
curtailed  by  the  general  assembly;  but  there  is  no  provision 
of  the  constitution,  as  there  is  no  principle  of  constitutional 
law,  that  denies  to  the  legislature  the  power  to  enact  rules  of 
evidence  by  which  the  facts  establishing  the  right  to  vote 
may  be  proved.  The  constitution  itself  merely  designates  the 
qualifications,  and  then  leaves  the  legislature  free  to  declare 
by  what  evidence  those  qualifications  must  be  shown  to  exist. 
It  is  perfectly  competent  to  the  legislature  to  say  what  shall 
and  what  shall  not  be  admissible  evidence  to  prove  a  particu' 
lar  fact;  and  this  it  has  repeatedly  done.  Its  power  to  change 
an  established  rule  of  evidence  is  equally  undoubted;  and  the 
adoption  by  it  of  a  new  rule,  whereby  the  proof  of  a  fact  is  ren- 
dered more  difficult  than  it  had  been  before,  invades,  on  that 
account,  no  vested  right  whatever.  The  right  to  have  one's 
controversies  determined  by  existing  rules  of  evidence  is  not  a 
vested  right.  These  rules,  like  others  aflfecting  remedies,  must 
at  all  times  be  subject  to  modification  and  control  by  the  legisla- 
ture: Gibba  v.  Qale,  7  Md.  76;  Ogden  v.  Saunders,  12  Wheat. 
349;  Webb  v.  Den,  17  How.  576.  But  the  general  assembly  has 
no  power  to  establish  rules  which,  under  pretense  of  regulating 
the  presentation  of  evidence,  go  so  far  as  altogether  to  preclude 
a  party  from  exhibiting  his  rights:  Cooley  on  Constitutional 
Limitations,  453.    These  general  principles  are  applicable 
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when  the  matter  to  be  proved  is  the  voter's  qualification,  and 
the  forum  is  the  limited  one  of  an  officer  of  registration,  na 
less  than  when  a  disputed  right  is  investigated  in  a  judicial 
tribunal  possessing  original  jurisdiction. 

The  legal  residence  of  Key  is  the  controverted  question  ia 
the  case  at  bar,  and  was  the  question  before  the  officer  of 
registration.  Now,  what  evidence  has  the  general  assembly 
declared  shall  alone  be  competent,  both  before  the  officer  of 
registration  and  in  the  courts  upon  appeal  from  him,  to  prov* 
residence  in  cases  where  the  voter  had  left  the  state  before  th» 
passage  of  the  act  of  1890,  chapter  573?  Prior  to  the  adoption 
of  that  act  there  was  no  rule  of  evidence  prescribed  by  the 
legislature  on  this  subject,  and  in  dealing  with  such  questions 
resort  was  of  necessity  had  by  the  courts  to  general  principles 
and  analogies.  By  section  14  of  the  act  of  1890,  chapter  573, 
it  is  provided,  in  substance,  that  all  persons  whose  names  were 
upon  the  registration  lists  at  the  date  of  the  passage  of  the  act, 
bat  who  had  previously  removed  from  the  state  and  had  taken 
up  a  domicile,  dwelling-place,  abode,  or  habitation  beyond  th© 
limits  of  Maryland,  shall  be  presumed  to  have  thereby  intended 
to  abandon  their  legal  residence  in  this  state,  unless  within 
thirty  days  after  the  passage  of  the  act  they  shall  go  in  person 
before  the  clerk  of  the  circuit  court  for  the  county  from  which 
they  shall  have  so  removed,  or  before  the  clerk  of  the  superior 
court  of  Baltimore  city,  if  their  removal  shall  have  been  from 
said  city,  and  make  and  acknowledge  before  such  clerk  an 
affidavit  that  when  they  so  removed,  they  did  not  intend  to 
obange  their  legal  residence  within  the  state,  but  that  they  in- 
tend to  return  to  this  state,  and  to  take  up  their  actual  domi- 
cile and  habitation  therein,  on  or  before  six  months  next  pre- 
ceding the  Tuesday  after  the  first  Monday  of  November,  1890. 
In  addition  to  making  the  oath,  the  persons  were  required  to 
return  to  the  state  conformably  to  the  intention  expressed  in 
the  affidavit.  A  failure  to  make  the  oath,  and  to  observe  it, 
was  declared  to  be  a  conclusive  presumption  of  an  abandon- 
ment of  residence  in  Maryland.  By  section  39  B,  it  is  enacted 
that  upon  appeal  from  an  officer  of  registration  no  declarations, 
statements,  or  admissions  of  a  person  seeking  registration  shall 
be  admissible  in  evidence  to  prove  with  what  intention  he 
came  to,  remained  in,  or  departed  from  any  place  of  abode. 
Key  did  not  make  the  affidavit  prescribed  by  the  statute,  nor 
did  he  return  to  Charles  County  six  months  next  before  the 
election  held  in  November,  1890.     Confessedly,  therefore,  he 
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has  not  done  the  things  which  the  statute  required  hira  to  do 
to  prove  his  right  to  vote.  But  it  is  insisted  that  be  is  still 
«ntitled  to  vote,  because, —  1.  Section  14,  to  which  we  have 
just  referred,  is  unconstitutional;  and  2.  Because,  if  it  be  not 
unconstitutional,  it  has  no  application  to  him  by  reason  of  his 
being  in  the  employ  of  the  federal  government. 

It  is  argued  that  the  section  is  unconstitutional  in  conse- 
quence of  its  requiring  him  and  others  similarly  situated  to 
possess  qualifications  in  addition  to  and  beyond  those  pre- 
scribed by  the  constitution;  and  further,  because  Key  having 
departed  from  the  state  prior  to  the  passage  of  the  act,  its  pro- 
visions cannot  alter  or  change  his  right  to  vote,  or  to  register, 
or  to  have  his  name  remain  on  the  registration  list,  as  that 
right  existed  and  was  recognized  by  the  law  in  force  at  the 
date  of  his  removal  to  the  District  of  Columbia.  The  section 
in  question  does  not  purport  to,  and  does  not  in  fact,  add  any- 
thing to  the  qualifications  of  age  and  residence  as  they  are 
fixed  in  the  constitution.  It  deals  exclusively  with  the  evi- 
dence by  which  one  of  those  qualifications — that  of  residence 
—  shall  be  proved,  just  as  it  might  have  done  with  regard  to  the 
proof  of  age.  Whether  a  person  is  entitled  to  vote  in  a  par- 
ticular place  where  he  is  not  actually  domiciled  is  a  question 
depending,  to  some  extent,  upon  his  intention  to  make  that 
place  his  legal  residence;  and  the  act  of  assembly,  whilst 
superadding  no  qualification  of  any  kind,  simply  makes  pro- 
vision for  proving,  in  a  definite  and  particular  way,  what  that 
intention  is.  Before  the  section  was  enacted,  a  mere  removal 
by  a  voter  from  the  state,  if  that  removal  was  in  pursuance  of 
a  fixed  intention  to  return,  did  not  deprive  him  of  his  right  to 
vote  in  Maryland:  Ringgold  v.  Barley,  5  Md.  186;  59  Am.  Dec. 
107.  This  is  the  law  to-day.  Before  the  act  of  1890,  chapter 
673,  a  removal  from  the  state,  accompanied  by  no  circumstances 
to  indicate  an  intention  to  return,  furnished  some  evidence  of 
an  intention  to  acquire  a  new  residence  elsewhere,  upon  the 
principle  that  the  place  where  a  person  lives  is  taken  to  be  his 
domicile  until  facts  adduced  established  the  contrary:  Ander- 
son V.  Watt,  138  U.  S.  694;  Mitchell  v.  United  States,  21  Wall. 
S50.  Since  that  act,  such  a  removal,  together  with  the  acqui- 
sition of  a  new  domicile,  is  given  more  weight  as  evidence  of 
an  intention  to  abandon  the  state,  —  its  probative  force  is 
strengthened.  It  now  raises  a  presumption  that  the  removal 
was  made  with  an  intention  of  being  permanent,  unless  the 
person  who  has  so  removed  rebuts  that  presumption  by  mak- 
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ing,  within  a  designated  time,  the  affidavit  prescribed  by  the 
statute,  and  by  subsequently  returning  to  the  state.  The  sec- 
tion, therefore,  merely  changes  the  old  rule  of  evidence,  and 
substitutes  a  new  and  uniform  one  in  its  stead.  It  adds  no 
qualification,  but  simply  provides  a  rule  of  evidence  for  the 
proof  of  a  legal  residence.  And  this  the  legislature  had  the 
undoubted  right  to  do,  notwithstanding  Key  had  left  the  state 
before  the  statute  was  passed.  When  he  left,  his  name  could 
have  been  stricken  from  the  registry  lists,  though  the  act  of 
1890  had  never  been  passed,  if  his  removal  had  been  accom- 
panied by  circumstances  indicating  a  purpose  or  intention  on 
his  part  to  abandon  the  state.  But  when  he  left,  with  the 
rules  of  evidence  thus  defined,  he  did  not  take  with  him  a 
vested  right  that  those  rules  should  not  be  changed.  He  had 
no  guaranty  under  the  constitution  or  laws  that  the  legislature 
could  not,  if  in  its  wisdom  expedient,  give  to  that  removal  a 
greater  value  as  evidence  of  intention  than  it  formerly  pos- 
sessed, provided  the  legislature  did  not  thereby  altogether  pre- 
clude him  from  exercising  his  right  to  vote.  And  this,  it  is 
perfectly  apparent,  has  not  been  done.  In  other  words,  his 
right  to  vote  in  the  election  of  1890  depended  on  his  right  to 
have  his  name  appear  on  the  registration  lists  as  the  name  of  a 
qualified  voter;  his  right  to  have  his  name  so  appear  at  that 
time  depended  on  his  being  then  a  resident  of  the  state  and  of 
Charles  County;  and  the  mode  of  proving  that  residence  de- 
pended, not  on  the  rules  of  evidence  in  force  when  he  left  the 
state,  but  upon  those  in  force  when  the  officer  of  registration 
■at  in  October,  1890,  to  revise  the  registry  lists. 

The  rules  of  evidence  in  force  at  the  time  a  controverted 
question  is  to  be  decided  or  determined,  and  not  those  which 
obtained  when  that  question  or  controversy  arose,  are  the  rules 
which  must  govern  and  control  the  admissibility  and  efiect  of 
evidence  applicable  thereto.  For  instance,  a  statute  which  re- 
moved the  disqualification  of  interest,  and  allowed  parties  in 
suits  to  testify,  may  lawfully  apply  to  existing  causes  of  ac- 
tion: Rich  V.  Flanders^  39  N.  H.  304;  Southwick  v.  Southinck^ 
49  N.  Y.  510.  So  may  a  stAtute  which  modifies  the  common- 
law  rule  excluding  parol  evidence  to  vary  the  terms  of  a  writ- 
ten contract:  Qibba  v.  Onle,  7  Md.  76.  Indeed,  the  legislature 
"may  prescribe  the  number  of  witnesses  which  shall  be  neces- 
sary to  establish  a  fact  in  court,  and  may  again  at  pleasure 
modify  or  repeal  such  law,  and  so  they  may  prescribe  what 
shall  be  and  what  shall  not  be  evidence  of  a  fact,  whether  it 
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be  in  writing  or  oral;  and  it  makes  no  difference  whether  it  be 
in  reference  to  contracts  existing  at  the  time  or  prospectively  ": 
Fale»  V.  Wadsworth,  23  Me.  553.  And  as  observed  in  Ogden  v. 
Saunders,  12  Wheat.  349,  the  legislature  may  prescribe  the 
evidence  which  may  be  received,  and  declare  the  effect  of  that 
evidence. 

The  establishment  of  this  new  rule  of  evidence  consequently 
violated  no  vested  right  of  Key  or  of  other  persons  similarly 
situated.  The  requirement  that  the  afiBdavit  shall  be  made 
within  a  limited  time  is  not  an  unreasonable  condition,  —  cer- 
tainly not  so  unreasonable  as  to  render  the  statute  in  this  par* 
ticular  either  oppressive  or  invalid. 

There  is  nothing  in  the  letter  or  the  spirit  of  the  statute  to 
justify  the  conclusion  that  its  terms  do  not  apply  to  employees 
of  the  federal  government.  Because  an  individual  who  leaves 
the  state,  and  takes  up  a  domicile  elsewhere,  happens  to  be  in 
the  service  of  the  general  government,  he  is  not  exempted  from 
the  operation  of  a  rule  of  evidence  which  upon  its  face  applies 
to  all  persons  who  depart  from  the  state  and  acquire  a  resi- 
dence beyond  its  limits.  We  have  no  authority  to  import  into 
the  statute  an  exception  which  we  do  not  find  there,  —  to  write 
into  it,  by  judicial  construction,  a  qualification  of  its  meaning, 
and  a  restriction  of  its  scope,  when  nothing  contained  in  the 
body  of  the  act  will  justify  it.  The  language  is  plain  and  un- 
ambiguous, and  does  not  admit  of  the  construction  contended 
for.  A  clause  exempting  officers  of  the  general  government 
from  the  operation  of  this  section  was  incorporated  in  the  bill 
before  the  senate  of  Maryland,  but  was  stricken  out  by  that 
branch  of  the  legislature.  We  know  of  no  principle  which 
will  authorize  this  court  to  restore  it. 

We  think  the  court  was  right  in  rejecting  the  prayers  of  the 
appellant,  and  in  dismissing  his  petition,  and  its  judgment 
will  therefore  be  affirmed.      

Propxb  akd  Biasonablb  REOisTRATioir  Laws  are  valid,  not  m  Imposing 
upon  the  elector  an  additional  and  necessary  qnaliiication  created  by  statute, 
bat  as  a  method  of  proving  the  existence  of  the  qualifications  required  by  the 
constitution:  State  v.  Comer,  22  Neb.  265;  3  Am.  St.  Rep.  267;  State  v. 
Scarborough,  110  N.  C.  232.  See  the  subject  discussed  at  length  in  the  note 
to  Capen  v.  Foster,  23  Am.  Deo.  642-651,  and  additional  cases  cited  in  the 
note  to  Blair  v.  Ridgely,  97  Am.  Deo.  266. 

Thi  Lkoislatubk  has  Power  to  Prescribs  the  Fobm  and  nature  of  the 
proof  by  which  unregistered  electors  must  establish  the  exiatenoe  of  a  right 
to  vote  under  the  constitution:  Cusick't  Election,  136  Pa.  St.  459;  but  cannot 
prescribe  a  method  of  giving  such  proof  which  confiicts  with  the  constltu. 
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tion  by  adding  what  U,  in  effect,  a  properly  qnalificatfon:  Morris  t.  Powell, 
125  Ind.  28L  The  same  case  holds  that  a  statutory  provision  requiring  resi- 
dent* of  the  state  who  absent  themselves  from  the  state  for  six  months  or 
more,  or  persons  who  have  not  resided  in  one  county  for  six  months  before 
any  election,  to  register  and  produce  a  certificate  of  registration  ninety  days 
before  the  election,  was  void,  both  because  it  lengthened  the  period  of  residence 
exacted  by  the  constitution,  and  because  it  was  in  conflict  with  a  clause  of 
the  constitution  prohibiting  by  implication  the  legislature  from  imposing  the 
necessity  of  registration  upon  only  a  part  of  the  voters.  As  this  provision 
was  construed  with  special  reference  to  the  constitution  of  the  state,  and  th« 
question  of  the  power  of  the  legislature  to  lay  down  new  rules  of  evidence 
for  the  purpose  of  testing  the  qualifications  of  voters  was  not  raised,  the 
decision  is  not  inconsistent  with  that  of  the  principal  case.  The  case  of  Larf 
caster  v.  Heihert,  74  Md,  334,  decides  that  while  a  failure  to  make  and  acknowl* 
edge  the  required  affidavit  is  conclusive  evidence  of  an  intent  to  abandon  a 
residence  in  the  state,  the  making  of  such  affidavit  is  not  conclusive  evidence 
of  a  contrary  intention,  and  that  the  question  of  residence  is  still  open  for 
investigation. 

As  TO  THX  OsNKRAL  PowKR  OT  THE  Legislaturb  to  change  and  modify 
remedies  and  prescribe  rules  of  evidence,  see  Ridiardson  v.  Cookt  37  Vt.  699; 
88  Am.  Dec.  622;  Stephenson  <r.  Osborne,  41  Miss.  119;  90  Am.  Dec.  358;  Hope 
Mutual  Itu.  Co.  y.  Flynn,  33  Mo.  483;  90  Am.  Dec.  43&  Compare  also  the 
more  recent  eases,  Maguiar  ▼.  Henry,  84  Ky.  1 ;  4  Am.  St.  Rep.  182;  Brown 
T.  Buck,  75  Mich.  274;  13  Am.  St.  Rep.  438.  The  subject  is  also  discussed 
in  the  note  to  Morse  v.  Qooldt  62  Am.  Dea  112,  113. 
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[71  Mabylind,  443.] 

OFncEHS  —  QoAtinoATioN  —  Constitution  —  Mandatobt  PRovisioirs.  —  A 
constitutional  provision  that  a  person  appointed  to  the  office  of  state 
treasurer  shall  qualify  by  taking  the  constitutional  oath  of  office  within 
one  month  after  his  appointment,  and  that  if  he  refuses  or  neglects  to  do 
■o  within  that  period  of  time,  such  refusal  or  neglect  shall  operate  as  a 
refusal  to  accept  the  office,  and  a  new  appointment  must  be  made,  is 
mandatory  and  not  merely  directory. 

OrncEKs  —  Qualitication— Official  Bond  —  Mandatory  Provisions  of 
Constitction.  —  When  the  plain  mandate  of  the  state  constitution  is 
that  the  person  appointed  to  the  office  of  state  treasurer  shall  qualify  by 
taking  the  constitutional  oath  of  office  within  one  month  after  his  ap< 
pointment,  the  failure  of  the  person  appointed  to  such  office  to  take  such 
oath,  or  file  his  official  bond  until  more  than  a  year  after  his  appoint- 
ment, will  prevent  him  from  being  legally  inducted  into  office,  and  no 
action  can  be  maintained  on  his  official  bond,  filed  and  approved  at  the 
time  he  attempted  to  take  the  oath  of  office. 

Officers  —  Qualification  —  Official  Bond  —  Liability  of  Sureties.  — 
The  official  bond  of  a  public  officer  does  not  make  the  sureties  thereon 
responsible  for  the  discharge  of  any  duties  by  him  except  those  that  be- 
oome  incumbent  apon  him  by  bis  appointment  or  election  and  a  due 
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qaalification  tbereander;  and  when  he  has  failed  to  qualify  as  required 
by  the  constitution  or  laws,  the  bond  never  becomes  effective,  and  no  ao- 
tion  will  lie  thereon. 

OFncBRS  —  Qualification  —  Official  Bond  —  Liability  of  Surktibs.  — 
When  a  person  legally  appointed  to  a  public  office  for  a  certain  term, 
and  until  his  successor  is  appointed  and  qualified,  has  duly  qualified  un- 
der  such  appointment,  and  is  subsequently  reappointed  upon  the  expira- 
tion of  his  first  term  to  succeed  himself,  but  fails  to  qualify  under  his 
second  appointment,  and  is  never  legally  inducted  into  office  thereunder, 
his  official  bond  filed  under  the  second  appointment  is  of  no  effect,  and 
the  sureties  are  not  liable  thereon.  In  such  case  the  doctrine  of  estop* 
pel  and  of  voluntary  official  bonds  has  no  application  against  the  sureties. 

Officers  —  Voluntary  Official  Bonds  —  Liabilfpy  of  Scrktiks.  —  A 
voluntary  official  bond  can  only  be  enforced  against  the  sureties  therein, 
when,  by  virtue  of  the  execution  and  delivery  of  such  bond,  the  principal 
therein  has  been  Inducted  into  office,  and  has  become  possessed  of  the 
things  appertaining  thereto.  In  such  case  the  sureties,  having  by  their 
act  enabled  their  principal  to  obtain  the  office,  are  estopped  to  deny  their 
liability  for  his  official  acts. 

Officers  —  Official  Bond  —  Liability  of  Sureties.  —  When  an  official 
bond  is  executed  and  delivered  by  sureties  to  their  principal,  they 
thereby  clothe  him  with  authority  to  deliver  it,  for  the  purposes  for 
which  it  was  executed;  but  they  give  him  no  authority  to  deliver  it  for 
any  other  purpose  than  that  which  its  terms  show  that  it  was  intended 
to  serve. 

Edgar  H.  Qans,  Albert  Constable,  and  Bernard  Carter,  for  the 
appellants. 

John  Prentiss  Foe  and  William  Pinkney  Whyte,  attorney-gen* 
eralf  for  the  appellee. 

Miller,  J.  We  have  just  decided  in  the  preceding  case 
that  under  the  clause  of  the  constitution  which  declares  that 
the  term  of  office  of  the  treasurer  "  shall  be  for  two  years,  and 
until  his  successor  shall  qualify,"  Archer's  terra  of  office,  un- 
der his  first  appointment  in  January,  1886,  commenced  from 
the  time  of  his  due  qualification  under  that  appointment  on 
the  2d  of  February,  1886,  and  continued  until  the  due  qualifi- 
cation of  his  successor.  He  was  appointed  by  the  legislature 
his  own  successor  on  the  13th  of  January,  1888,  but  failed  and 
neglected  to  take  the  oath  of  office,  and  failed  and  neglected 
to  give  an  official  bond,  under  that  appointment,  until  the 
18th  of  November,  1889.  On  that  day  he  attempted  to  do 
both  these  things.  He  took  the  oath  of  office  before  the  gov- 
ernor, and  the  latter  approved  the  bond,  which  was  presented, 
and  this  is  the  bond  which  is  sued  on  in  the  present  case.  The 
main  question  presented  by  the  rulings  excepted  to  is.  Was 
the  qualification  on  that  day  of  any  eflect  whatever?  or  in 
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other  words,  can  any  suit  be  maintained  on  this  second  bond? 
This  depends,  in  the  first  place  and  mainly,  upon  the  con- 
struction and  eflfect  of  several  clauses  of  the  constitution. 

Article  6,  section  5,  declares  that  "  the  treasurer  shall  qual- 
ify within  one  month  after  his  appointment  by  the  legislature.'* 
Article  1,  section  6,  provides  that  "every  person  elected  or 
appointed  to  any  office  of  profit  or  trust  under  this  constitu- 
tion, or  under  the  laws  made  pursuant  thereto,  shall,  before 
he  enters  upon  the  duties  of  sich  office,  take  and  subscribe 
the  following  oath  or  affirmation."  Then  the  oath  is  set  out, 
and  the  following  section  (section  7)  declares  that  "  every 
person  hereafter  elected  or  appointed  to  office  in  this  state 
who  shall  refuse  or  neglect  to  take  the  oath  or  affirmation 
provided  for  in  the  sixth  section  of  this  article  shall  be  con- 
sidered as  having  refused  to  accept  the  said  office,  and  a  new 
election  or  appointment  shall  be  made,  as  in  case  of  refusal  to 
accept  or  resignation  of  an  office."  Taking  this  oath  is  what 
is  meant  by  the  terms  "qualifying"  and  "qualification,"  as 
used  in  the  constitution.  But  in  the  case  of  the  treasurer,  the 
constitution  provides  that  he  shall  also  *'  take  such  oath,  and 
enter  into  such  bond  for  the  faithful  discharge  of  his  duties, 
as  are  now  or  may  hereafter  be  prescribed  by  law  "  (article  6, 
section  1),  and  the  statute  law  has  provided  that  in  addition 
to  the  oath  prescribed  by  the  sixth  section  of  the  first  article 
of  the  constitution,  he  shall  take  an  oath  faithfully,  diligently 
and  honestly  to  discharge  the  duties  of  his  office;  and  then 
declares  that  before  entering  upon  the  discharge  of  his  duties, 
he  shall  give  bond  to  the  state,  with  security  or  securities  ap- 
proved by  the  governor,  in  the  penalty  of  two  hundred  thou- 
sand dollars,  with  condition  that  he  will  truly  and  faithfully 
dlEcharge,  execute,  and  perform  all  and  singular  the  duties 
required,  and  which  may  be  required  of  him  by  the  constitu- 
tion and  laws:  Code,  art.  95,  sees.  1,  2.  In  order,  therefore,  to 
induct  a  treasurer  into  office,  and  enable  him  to  enter  upon 
the  discharge  of  his  duties,  he  must, —  1.  Be  appointed  by  the 
legislature;  2.  He  must  qualify  within  one  month  after  his 
appointment,  and  take  both  the  constitutional  and  statutory 
oath;  and  3.  He  must  give  the  required  bond. 

It  is  with  one  only  of  these  requirements  that  we  are  now 
particularly  concerned.  The  plain  mandate  of  the  constitu- 
tion is,  that  a  person  appointed  by  the  legislature  to  the  office 
of  treasurer  shall  qualify  by  taking  the  constitutional  oath  of 
office  within  one  month  after  his  appointment,  and  with  equal 
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explicitness,  it  is  declared  that  if  he  refuses  or  neglects  to  do 
60  within  that  period  of  time,  such  refusal  or  neglect  shall 
operate  as  a  refusal  to  accept  the  office,  and  a  new  appoint- 
ment mast  be  made,  as  if  he  had,  by  affirmative  words,  de- 
clined or  refused  to  accept  it.  We  are  unable  to  give  these 
clauses  of  the  constitution  any  other  interpretation.  We  can- 
not treat  them  as  merely  directory,  and  not  mandatory.  Not 
only  is  the  language  of  the  constitution  too  plain  to  admit  of 
doubt,  but  the  great  weight  of  authority  is  against  a  directory 
construction  of  them.  As  said  by  Judge  Gooley:  "Courts 
tread  upon  very  dangerous  ground  when  they  venture  to  ap- 
ply the  rules  which  distinguish  directory  and  mandatory 
statutes  to  the  provisions  of  a  constitution.  Constitutions  do 
not  usually  undertake  to  prescribe  mere  rules  of  proceeding, 
except  when  such  rules  are  looked  upon  as  essential  to  thi 
thing  to  be  done;  and  they  must  be  regarded  in  the  light  ( ( 
limitations  upon  the  power  to  be  exercised.  It  is  the  provincii 
of  an  instrument  of  this  solemn  and  permanent  character  U\ 
establish  those  fundamental  maxims,  and  fix  those  unvarj" 
ing  rules,  by  which  all  departments  of  government  must  at  ai;i; 
times  shade  their  conduct  ....  We  are  not,  therefore,  t* 
expect  to  find  in  a  constitution  provisions  which  the  peopln 
in  adopting  it  have  not  regarded  as  of  high  importance,  ant! 
worthy  to  be  embraced  in  an  instrument  which,  for  a  time  at 
least,  is  to  control  alike  the  government  and  the  governed,  ancl 
to  form  a  standard  by  which  is  to  be  measured  the  powev 
which  can  be  exercised  as  well  by  the  delegate  as  by  the  sov- 
ereign people  themselves.  If  directions  are  given  respecting 
the  times  or  modes  of  proceeding  in  which  a  power  should  be 
exercised,  there  is  at  least  a  strong  presumption  that  the  peo- 
ple designed  it  should  be  exercised  in  that  time  and  mode 
only;  and  we  impute  to  the  people  a  want  of  due  appreciation 
of  the  purpose  and  proper  province  of  such  an  instrument 
when  we  infer  that  such  directions  are  given  for  any  other 
end;  especially,  as  has  already  been  said,  it  is  but  fair  to  pre- 
sume that  the  people  in  their  constitution  have  expressed 
themselves  in  careful  and  measured  terms  corresponding  with 
the  immense  importance  of  the  powers  delegated,  and  with  a, 
view  to  leave  as  little  as  possible  to  implication  ":  Cooley  on, 
Constitutional  Limitations,  3d  ed.,  78,  79.  This  is  the  vie^ 
sustained  by  the  decided  weight  of  judicial  authority  through- 
out the  country.  The  decisions  in  this  state  applicable  to  th«i 
•abject  and  to  the  same  effect  are  Harwood  v.  Marshall,  9  Md. 
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103,  and  County  Commissioners  v.  Meekins,  50  Md.  45.  We 
cannot  regard  the  case  of  McPherson  v.  Leonard^  29  Md.  377, 
as  a  controlling  authority  the  other  way.  Two  of  the  five 
judges  by  whom  that  case  was  decided  dissented,  and  it  has 
not  been  followed  in  any  subsequent  decision.  Here  the  con- 
stitution deals  with  the  important  office  of  state  treasurer. 
Its  mandates  are  directed,  not  to  formalities,  but  to  essentials, 
and  if  they  can  be  overlooked  and  disregarded,  where  can  we 
find  anything  in  the  constitution  that  it  is  to  be  obeyed? 

If,  then,  we  are  right  in  adopting  this  construction  of  these 
constitutional  provisions,  it  follows  that  Archer's  attempt  to 
qualify  in  November,  1889,  by  then  taking  the  constitutional 
oath  of  office  under  his  appointment  in  January,  1888,  was  of 
no  effect.  He  had  no  right  then  to  take  the  oath,  and  the 
governor  had  no  authority  to  administer  it  to  him.  There  is 
no  power  given  to  the  legislature,  or  to  the  governor,  or  to  any 
one  else,  to  condone  the  failure  to  qualify  within  the  prescribed 
time.  The  appointment  did  not  of  itself  confer  the  office,  and 
entitle  him  to  assume  its  duties  and  responsibilities;  qualifi- 
cation within  the  limited  period  was  an  essential  prerequisite 
to  that:  Thomas  v.  Owens,  4  Md.  220.  Nor  could  the  qualifi- 
cation in  November,  1889,  relate  back  to  his  appointment  in 
January,  1888,  for  that  proposition  is  expressly  repudiated  in 
the  case  just  cited:  Thomas  v.  OwenSj  4  Md.  220.  After  the 
expiration  of  a  month  from  his  appointment  in  January,  1888, 
nothing  but  a  new  appointment,  followed  by  a  due  qualifica- 
tion, could  interrupt  his  holding  the  office  under  his  first  ap- 
pointment and  qualification,  in  January,  1886.  He  therefore 
held  the  office  after  November,  1889,  just  as  he  held  it  before 
that  time,  and  continued  so  to  hold  it  until  his  third  appoint- 
ment, and  due  qualification  thereunder,  in  January,  1890. 

The  approval  of  the  bond  by  the  governor  in  November, 
1889,  was  equally  ineffectual  to  make  it  a  binding  obligation 
upon  the  sureties.  It  is  familiar  law  that  the  contract  of  a 
surety  upon  an  official  bond  is  subject  to  the  strictest  inter- 
pretation. They  undertake,  in  the  language  of  Judge  Cooley, 
"  for  nothing  which  is  not  within  the  strict  letter  of  their  con- 
tract. The  obligation  is  strictissimi  juris;  and  nothing  is  to 
be  taken  by  construction  against  the  obligors.  They  have 
consented  to  be  bound  to  a  certain  extent  only,  and  their  lia- 
bility must  be  found  within  the  terms  of  that  consent":  Me- 
chem  on  Public  Offices  and  Officers,  sec.  282;  United  States  v. 
Boyd,  15  Pet.  187;  Qunther  v.  State,  31  Md.  29.    This  bond 
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was  executed  by  all  the  sureties,  save  one,  on  the  27th  of 
January,  1888,  before  the  expiration  of  a  month  from  the  date 
of  his  appointment,  on  the  13th.  It  recites  that  he  was  duly 
appointed  treasurer  on  the  13th  of  January,  1888,  pursuant  to 
the  provisions  of  the  constitution  of  the  state,  and  the  laws 
thereof,  and  is  conditioned  for  the  faithful  discharge  of  all  the 
duties  required  of  him  by  the  constitution  and  laws  in  all 
things  pertaining  to  his  office.  This  is  the  contract  into 
which  the  sureties  entered.  It  must  be  read  in  connection 
with  the  provisions  of  the  constitution  to  which  it  refers,  and 
on  its  face  is  plainly  a  contract  to  be  responsible  for  the  faith- 
ful discharge  of  his  duties,  provided  he  validly  entered  into 
office  under  the  appointment  of  January  13,  1888,  in  pursu- 
ance of  the  requirements  of  the  constitution.  It  would  be 
doing  violence  to  its  terms  if  the  contract  could  be  read  as 
making  the  sureties  responsible  for  the  discharge  of  any  duties 
save  those  that  became  incumbent  upon  him  by  that  appoint- 
ment, and  a  due  qualification  thereunder.  Where  the  lan- 
guage of  the  contract  is  thus  plain,  it  is  scarcely  necessary  to 
cite  authorities,  but  we  refer  to  Union  Bank  of  Maryland  v. 
Ridgely,  1  Har.  &  G.  324,  State  v.  Wayman,  2  Gill  &  J.  279, 
Bruce  v.  State,  11  Gill  &  J.  386,  United  States  v.  Le  Baron,  19 
How.  77,  as  abundantly  sustaining  the  position.  Entry  un- 
der the  constitution  and  laws,  upon  the  office  under  that  ap- 
pointment, was  an  indispensable  prerequisite  to  the  coming 
into  effect  and  operation  of  this  bond,  and  as  he  never  duly 
qualified  under  that  appointment,  this  bond  never  became 
operative.  Therefore  the  approval  of  it  by  the  governor  in 
November,  1889,  could  not  make  it  binding  upon  the  sureties. 
But  it  has  been  argued,  that  though  it  may  not  be  good  as  a 
statutory  bond,  still,  upon  the  principle  of  estoppel  and  of  vol- 
untary bonds,  the  sureties  are  liable  in  this  action.  We  can- 
not, however,  accept  that  doctrine  as  applicable  to  this  case. 
We  have  already  shown  that  this  bond  was  intended  to  be  a 
statutory  official  bond,  and  nothing  else.  But  apart  from 
this,  what  is  this  doctrine  of  voluntary  official  bonds?  The 
foundation  on  which  rests  the  validity  of  what  are  known  as 
voluntary  official  bonds  is,  that  by  virtue  of  the  execution  and 
lawful  delivery  of  the  bond,  the  principal  has  been  inducted  into 
office,  and  become  possessed  of  the  things  appertaining  thereto^ 
and  in  such  case  it  is  held  that  the  surety  having  by  his  act 
enabled  the  principal  to  obtain  the  office,  he  is  estopped  to 
deny  his  liability  for  the  official  acts  of  the  officer:  Mechem 
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on  Public  Offices  and  Officers,  sec.  271;  Brandt  on  Suretyship, 
sec.  445.  But  that  is  not  the  case  here.  This  instrument  on 
its  face  declares  to  all  the  world  that  it  was  given  for  securing 
the  faithful  discharge  of  his  duties  by  Stevenson  Archer,  as  a 
legally  constituted  treasurer  under  his  appointment  of  the  13th 
of  January,  1888,  and  we  have  shown  he  never  became  such. 
It  is  true  that  where  a  bond  is  executed  by  sureties,  and  de- 
livered by  them  to  their  principal,  they  thereby  clothe  him 
with  authority  to  deliver  it  for  the  purpose  for  which  it  was 
executed;  but  they  give  him  no  authority  to  deliver  it  for  any 
other  purpose  than  that  which  its  terms  show  it  was  intended 
to  serve.  This  bond  bore  date  the  27th  of  January,  1888,  and 
the  record  shows  that  the  sureties  had  nothing  to  do  with  hav- 
ing it  presented  to  the  governor  for  approval  in  November, 
1889,  when,  according  to  the  plain  mandates  of  the  constitu- 
tion, it  was  impossible  for  Archer  to  qualify.  There  was  there- 
fore no  valid  delivery  of  the  bond  to  the  state  as  the  obligee. 
Again,  nothing  was  done  on  the  faith  of  the  approval  of  this 
bond,  and  nobody  was  injured  or  deceived  by  it.  The  state's 
money  and  securities  did  not  come  into  Archer's  possession  by 
reason  of  this  bond.  He  was  then  in  office  de  jure  under  his 
first  appointment  and  qualification  in  January,  1886,  and  the 
state  was  protected  by  his  first  bond  then  given.  That  first 
bond  continued  in  force  and  was  operative  as  long  as  the  term 
of  office  under  his  first  appointment  and  qualification  continued, 
and  we  have  said  that  this  continued  until  the  due  qualifica- 
tion of  his  successor  (that  is,  himself)  under  his  third  appoint- 
ment in  January,  1890.  This  is  not,  therefore,  a  case  in  which 
the  doctrine  of  estoppel  or  of  voluntary  bonds  applies. 

The  case  has  been  argued  with  great  ability  on  both  sides, 
and  these  are  the  conclusions  we  have  reached,  after  giving  it 
our  best  consideration.  Several  of  the  rulings  excepted  to  are 
in  conflict  with  these  views,  and  we  need  not  specify  them  in 
detail.  For  these  errors  the  judgment  will  be  reversed,  and 
as  we  have  decided  no  action  can  be  maintained  on  the  bond, 
a  new  trial  will  not  be  granted. 


Thk  LiABiLrrr  of  Suritiu  ov  Suocessivs  Bonds  ia  diseuHod  in  the  ex. 
Uaded  note  to  Crawn  r.  CommonvoeaUh,  10  Am.  St.  Rep.  843-860. 

Whkbk  a  Statotk  Rkquirks  an  Appointki  to  Takx  an  Oath  ov  Ovfice, 
ha  cannot  be  considered  m  qaalitied  unlesi  he  takes  such  oath:  Johnston  v. 
WUaon,  2  N.  H.  202;  9  Am.  D«a  60.  Such  a  sUtuta  is  mandatory :  Peoi>U 
T.  PtrUnt,  85  Cal.  609. 
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ScRETT  Oir  AK  OmoiAL  Bond  has  the  right  to  stand  on  the  very  terms  of 
his  contract:  8taU  r.  MeOonigle,  101  Mo.  353;  20  Am.  St.  Rep.  609;  add  is 
not  answerable  for  defaults  of  his  principal  occnrring  before  the  delivery  of 
the  bond:  People  r.  Van  Ness,  79  Cal.  85;  12  Am.  St.  Rep.  134;  or  its  ezeca« 
tion:  StaU  v.  /'inn,  98  Mo.  532;  14  Am.  St.  Rep.  654. 

Delivxst  or  Oiticial  Bo5D.  —  Official  bond  is  not  regarded  as  delivered 
prior  to  its  approval  by  the  proper  officer:  People  v.  Van  Nesg,  79  Cal.  85; 
12  Am.  St.  Rep.  134.  Bat  the  failure  of  the  proper  officers  to  approve  it  will 
not  invalidate  it,  nor  release  the  sureties  from  their  liability  thereon:  People 
V.  Huaon,  78  CaL  154. 

VoLCMTABT  BoNDS.' — That  a  bond  void  as  a  statutory  official  bond  may  be 
good  as  a  common-law  bond,  see  Stephens  v.  Crawford,  1  Ga.  574;  44  Am. 
Dec.  680,  and  note.  As  to  enforcement  of  bond  given  to  release  property 
nnder  attachment,  which  fails  to  take  effect  as  a  statutory  bond,  see  Butuie- 
man  r.  Wagner,  16  Or.  433;  8  Am.  St  Rep.  306. 


Long  v.   State. 

[74  Mabtlamd,  565.] 
LoTTKBT  —  GuT-ENTERFBiSB  —  CoNSTiTUTiDNAt  Law.  —  A  statute  pro- 
viding that  "  no  person  or  body  corporate  shall  be  permitted,  either  di. 
rectly  or  indirectly,  by  agent  or  otherwise,  to  barter,  sell,  trade,  or  to 
offer  for  barter,  sale,  or  trade,  by  any  publication,  or  in  any  way,  any 
wares,  goods,  or  merchandise  of  any  description,  in  package  or  bulk, 
holding  out  as  an  inducement  for  any  such  barter,  sale,  or  trade,  or  offer 
of  the  same,  any  scheme  or  device  by  way  of  gift-enterprises  of  any  kind 
or  character  whatsoever,"  includes  all  gift-enterprises,  whether  involvimg 
the  element  of  chance  or  not,  and  is  unconstitutional  and  void,  so  far  as 
it  relates  to  such  enterprises  not  involving  the  element  of  chance. 

LOTTKBY  —  Gm-ENTSBPBISK  —  (yOMSTITDTIONAL    LaW.  —  A     Statute     which 

declares  in  effect  that  no  person  shall  give  away  anything  to  a  purchaser 
of  goods,  wares,  or  merchandise  as  an  inducement  to  make  the  purchase 
is  unconstitutional  and  void,  as  an  oppressive  and  burdensome  regulation 
of  trade,  not  necessary  to  the  health,  safety,  nor  welfare  of  the  people. 

Benjamin  Kurtz,  for  the  appellant. 

William  Pinkney  Whyte,  attorney-general,  for  the  appellee. 

Fowler,  J.  The  plaintiflf  in  error,  Calvin  Long,  was  in- 
dicted in  the  criminal  court  of  Baltimore.for  violating  the  act  of 
assembly  of  1886,  chapter  480,  which  has  been  codified  as  sec- 
tion 185  of  article  27  of  the  code,  and  which  reads  as  follows: 
*'  No  person  or  body  corporate  shall  be  permitted,  either  directly 
or  indirectly,  by  agent  or  otherwise,  to  barter,  sell,  trade,  or  to 
offer  for  barter,  sale,  or  trade,  by  any  publication,  or  in  any 
way,  any  wares,  goods,  or  merchandise  of  any  description,  in 
package  or  bulk,  holding  out  as  an  inducement  for  any  such 
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barter,  sale,  or  trade,  or  the  offer  of  the  same,  any  scheme  or 
devise  by  way  of  gift-enterprises  of  any  kind  or  character  what- 
soever." 

The  indictment  contained  two  counts, — the  first  charging 
that  the  said  Long  unlawfully  sold  certain  merchandise,  hold- 
ing out  as  an  inducement  for  such  sale  a  certain  scheme  and 
device,  by  way  of  gift-enterprise;  and  the  second,  that  he  kept 
a  certain  place  or  house  for  the  purpose  of  selling  lottery 
tickets.  At  the  trial  the  state  abandoned  the  second  count, 
relating  to  the  sale  of  lottery  tickets,  and  elected  to  stand  upon 
the  first  count.  The  plaintiff  in  error  then  demurred  to  the 
indictment,  upon  the  ground  that  the  act  of  assembly  of  1886, 
chapter  480,  codified  as  above  mentioned,  upon  which  the  first 
count  is  based,  is  void.  This  demurrer  was  overruled,  and 
having  been  duly  tried  and  convicted,  said  Long  appealed  to 
this  court  from  the  rulings  of  the  criminal  court  as  to  the  ad- 
missibility of  certain  testimony:  Long  v.  State,  73  Md.  527; 
25  Am.  St.  Rep.  606.  We  affirmed  the  ruling  of  the  lower 
court,  and  remanded  the  case  for  further  proceedings.  A  final 
judgment  having  been  entered,  a  writ  of  error  was  sued  out, 
assigning  a  number  of  errors.  All  of  them,  however,  present 
the  same  question,  namely,  whether  the  act  referred  to  is  a 
valid  exercise  of  legislative  power. 

This  is  the  only  question  hero  presented.  It  was  not  before 
xu  on  the  former  appeal,  for  we  then  assumed  that  the  act  was 
Talid.  The  legislation  we  are  considering  is  one  of  a  class  of 
laws  which  have  been  enacted  in  almost  all  the  states,  in  or- 
der, if  possible,  to  prevent  lotteries  and  gambling  from  enter- 
ing into  the  ordinary  transactions  of  life.  We  find  many 
cases,  some  of  them  being  referred  to  by  the  attorney-general 
in  his  brief,  illustrating  the  necessity  of  such  laws  to  restrain 
the  introduction  into  mercantile  transactions  of  lottery  schemes 
and  gambling  devices  like  the  one  the  plaintiff  in  error  used 
in  his  business.  We  said  on  the'  former  appeal  that  such  a 
device  had  not  even  the  merit  of  originality,  and  it  undoubt- 
edly violates  the  provisions  of  our  code  prohibiting  lotteries, 
"  and  all  devices  and  contrivances  designed  to  evade "  said 
provisions.  The  ingenuity  and  fertility  of  invention  which 
has  been  exercised  in  efforts  to  evade  such  laws  would,  no 
doubt,  win  success  in  legitimate  lines  of  business. 

It  would  unduly  prolong  this  opinion  to  review  the  many 
cases  referred  to  upon  the  briefs.  All  of  those  relied  upon  by 
the  state  are  cases  in  which  there  was  an  indictment  under 
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the  laws  proliibiting  lotteries,  and  in  which  it  was  held  the 
several  devices  or  contrivances  adopted  involved  chance.  The 
case  of  People  v.  GilUon,  109  N.  Y.  389,  4  Am.  St.  Rep.  465,  is 
the  one  chiefly  relied  upon  by  the  plaintiff  in  error.  We  will 
consider  it  presently. 

In  Hull  V.  RuggleSf  56  N.  Y.  424,  the  exigency  of  the  case 
required  the  court  to  determine  and  define  what  is  a  lottery, 
and  they  laid  down  this  definition:  "Where  a  pecuniary  con- 
sideration is  paid,  and  it  is  determined  by  lot  or  chance,  ac- 
cording to  some  scheme  held  out  to  the  public,  what  and  how 
much  he  who  pays  the  money  is  to  have  for  it,  that  is  a  lot- 
tery." Worcester's  definition  is:  "A  game  of  hazard,  in  which 
small  sums  are  ventured  for  the  chance  of  obtaining  greater 
▼alue."  And  the  definition  adopted  by  the  state  in  this  case 
is  not  materially  difierent  from  the  above:  "Any  scheme  for 
the  distribution  of  prizes  by  lot,  or  which  one  on  paying 
money  to  another  obtains  a  token,  which  entitles  him  to  re- 
ceive a  larger  value  or  nothing  as  some  formula  of  chance  may 
determine,  is  a  lottery."  In  one  respect  we  think  all  of  these 
definitions  are  too  narrow  to  cover  some  of  the  modern  devices 
resorted  to  in  order  to  evade  the  lottery  laws,  and  that  whether 
the  consideration  paid  or  given  for  the  token  or  chance  to  win 
something,  generally  called  a  "prize,"  consists  of  money  or  any 
other  thing  of  value  makes  no  difference. 

An  examination  of  the  many  cases  on  this  subject  will  show 
that  it  is  very  difficult,  if  not  impossible,  for  the  most  inge- 
nious and  subtle  mind  to  devise  any  scheme  or  plan,  short  of  a 
gratuitous  distribution  of  property,  which  has  not  been  held 
by  the  courts  of  this  country  to  be  in  violation  of  the  lottery 
or  gaming  laws  in  force  in  the  various  states  of  the  Union. 

In  the  case  of  Yellow-Stone  Kit  v.  State,  88  Ala.  196, 16  Am. 
St.  Rep.  38  (1888),  the  court  uses  this  language:  "If  the  dis- 
tribution is  a  pure  gift  or  bounty,  and  not  in  name  or  pretense 
merely,  which  is  designed  to  evade  the  law,  —  if  it  be  entirely 
unsupported  by  any  valuable  consideration  moving  from  the 
taker,  — there  is  nothing  in  this  mode  of  conferring  it  which 
is  violative  of  the  policy  of  our  statutes  condemning  lotteries 
or  gaming." 

It  is  apparent,  however,  that  the  giving  away  of  property 
without  consideration,  whether  by  lot  or  otherwise,  is  not  in 
itself  an  evil,  and  certainly  not  such  an  evil  as  requires  pro- 
hibition by  law  at  the  present  day. 

The  case  referred  to— that  of  People  v.  QilUon,  109  N.  Y. 
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389,  4  Am.  St.  Rep.  465,  decided  by  the  court  of  appeals  of 
New  York  in  1888  —  arose  upon  the  question  of  the  validity 
of  an  act  of  the  legislature  of  that  state,  which  provided  that 
"  no  person  shall  sell,  exchange,  or  dispose  of  any  article  of 
food,  or  offer  or  attempt  to  do  so,  upon  any  representation,  ad- 
vertisement, notice,  or  inducement  that  anything  other  than 
what  is  specifically  stated  to  be  the  subject  of  the  sale  or  ex- 
change is  or  is  to  be  delivered  or  received  ....  as  a  gift, 
prize,  premium,  or  reward  to  the  purchaser."  It  was  held 
that "  by  the  provisions  of  this  act,  a  man  owning  articles  of 
food  which  he  wishes  to  sell  or  dispose  of  is  limited  in  his 
powers  of  sale  or  disposition.  A  liberty  to  adopt  or  follow  for 
a  livelihood  a  lawful  industrial  pursuit,  and  in  a  manner  not 
injurious  to  the  community,  is  certainly  infringed  upon,  lim- 
ited, perhaps  weakened  or  destroyed,  by  such  legislation." 

"  This  law,"  says  the  New  York  court,  "  interferes  with  the 
free  sale  of  food;  for  the  condition  is  imposed  that  no  one  shall 
sell  food,  and  at  the  same  time,  and  as  part  of  the  transaction, 
give  away  any  other  thing." 

These  remarks  apply  with  great  force  to  our  own  act,  which 
prohibits,  as  we  have  seen,  in  connection  with  any  sale  of  goods, 
wares,  or  merchandise,  "  any  scheme  or  device  by  way  of  gift- 
enterprises  of  any  kind  or  character  whatsoever." 

This  broad  and  sweeping  language  would  seem  to  include 
not  only  a  lottery  in  which  a  valuable  consideration  is  given 
for  the  chance  to  win  a  prize,  but  also  a  gratuitous  distribu- 
tion not  involving  the  element  of  chance.  The  words  *'  gift- 
enterprises,"  80  far  as  we  have  ascertained,  have  never  been 
judicially  defined. 

The  Century  Dictionary  gives  the  only  definition  of  the 
words  we  have  been  able  to  discover,  as  follows:  "  A  business, 
as  the  selling  of  books  or  works  of  art,  the  publication  of  a 
newspaper,  etc.,  in  which  presents  are  given  to  purchasers  as 
an  inducement." 

It  was  contended  on  the  part  of  the  state  that  the  act  of 
1886  comes  within  the  legitimate  exercise  of  the  police  power, 
and  that  "  gift-enterprises  "  is  a  species  of  lottery,  because  the 
distribution  in  all  gift-enterprises  is  dependent  on  some  for- 
mula of  chance.  But  we  do  not  think  the  words  "gift-enter- 
prise "  necessarily  imply  a  scheme  involving  chance.  In  so 
far  as  the  object  of  an  act  is  to  protect  the  morals  and  advance 
the  welfare  of  the  people  by  prohibiting  every  scheme  and  de- 
Tioe  bearing  any  semblance  to  lottery  or  gambling,  it  andoubb- 
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edly  would  be  a  valid  exercise  of  power,  and  the  citation  of 
authorities  is  not  necessary  to  sustain  a  proposition  so  well 
settled. 

But  the  act  in  question  goes  further,  and  in  effect,  as  we 
construe  it,  declares,  as  did  the  New  York  statute,  which  was 
held  invalid  in  the  case  referred  to,  that  no  person  shall  give 
away  anything  to  a  purchaser  of  goods,  wares,  or  merchandise, 
as  an  inducement  to  make  the  purchase. 

Such  a  regulation  of  trade  is,  in  our  opinion,  not  only  un- 
wise, but  unlawful,  and  unlawful  because  it  is  necessary  neither 
for  the  health,  safety,  nor  welfare  of  the  people,  and  which  in 
its  operation  would  be  oppressive  and  burdensome:  People  v. 
Gillson,  109  N.  Y.  389;  4  Am.  St.  Rep.  465;  Matter  of  AppU' 
eatian  of  JacohB,  98  N.  Y.  98;  60  Am.  Rep.  636;  Butehera'  Union 
Co.  ▼.  Crescent  City  Co.,  Ill  U.  S.  746;  Toledo  eU.  R'y  Co,  v. 
City  of  Jacksonville,  67  111.  40;  16  Am.  Rep.  611. 

It  must  always  be  conceded,  of  course,  that  the  state  can, 
through  its  legislature,  by  the  legitimate  exercise  of  its  police 
powers,  pass  "  laws  and  regulations  necessary  for  the  protec- 
tion of  the  health,  morals,  and  safety  of  society  ":  Singer  v. 
State,  72  Md.  466;  yet  such  regulations  must  be  reasonable, 
and  "  what  are  reasonable  regulations,  and  what  are  subjects 
of  police  power,  must  be  necessarily  judicial  questions":  To- 
ledo  etc.  Ry  Co.  v.  City  of  Jacksonville,  67  111.40;  16  Am.  Rep. 
611. 

It  follows  that  the  act  of  1886,  chapter  480,  by  reason  of  its 
general  terms,  including  as  it  does  all  gift-enterprises,  those 
involving  the  element  of  chance  as  well  as  those  that  do  not, 
is  invalid  so  far  as  it  relates  to  gift-enterprises  not  involving 
chance,  and  that  the  judgment  of  the  criminal  court  of  Balti-  ■ 
more  must  be  reversed. 

Judgment  reversed  and  cause  remanded. 


LoTTXRin  are  disonssed  in  the  extended  note  to  Tellow-SUme  KU  v.  SkUep 
88  Ala.  196;  16  Am.  St.  Rep.  33.  It  la  the  selling  and  disposing  of  chances 
for  money  for  a  chance  of  receiving  more,  and  not  the  drawing  of  the  chances, 
that  constitntes  the  lottery:  People  v.  Elliott,  74  Mich.  264;  16  Am.  St.  Rep. 
640;  StaU  v.  Boneil,  42  La.  Ann.  1110;  21  Am.  St.  Rep.  413|  State  v.  Kanaat 
JlercatUile  Aasociation,  45  Kan.  351;  23  Am.  St.  Rep.  727. 

Statut*  Pbohibitino  Any  Psrson  Who  Sells,  exchanges,  or  disposes  of 
any  article  of  food  from  offering  to  give  or  giving  some  other  article  as  a  gift, 
prize,  premium,  or  reward  to  the  purchaser,  infringes  upon  the  liberty  of  the 
seller,  and  is  nnconstitational  and  void:  PeopU  y.  OiUsoUt  109  N.  Y.  389;  4 
▲m.  St.  Bep.  46S. 
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Talbot  v.  Kuhn. 

[89MICHIOAM,  80.) 
JvSTICS'g  JUDOMSITT,  DoCKBT  EnTRT  OF,  AdhT^IBLB  IN  EviDKNCI,  WHBIT.  — > 

The  docket  entry  of  a  judgment  of  a  juntice  of  the  peace  is  admissible  in 
evidence,  although  auch  entry  does  not  show  that  the  justice  waited  on* 
hour  after  the  return  hour  within  which  to  allow  the  defendant  to  ap> 
pear. 
JcBismonoM  or  Jdsticb  not  Lost  bt  Failino  to  Wait  fob  Dkfbndant's 
Atpkabancb.  —  Where  a  justice  of  the  peace  has  acquired  jurisdiction 
of  the  defendant  by  due  service  of  process,  he  does  not  lose  it  by  failing 
to  wait  one  hour  after  the  time  stated  in  the  process  for  the  defendant's 
appearance  before  rendering  judgment  against  him.  The  defendant's 
remedy  for  such  an  irregularity  is  by  timely  application  to  the  proper 
court  to  have  the  judgment  reversed. 

Assumpsit.    The  opinion  states  the  case. 
/.  0.  Dickinson^  for  the  appellants. 
Walter  Barlow,  for  the  defendant. 

Champlin,  C.  J.  The  record  in  this  case  shows  that  the 
suit  was  brought  before  a  justice  of  the  peace;  that  the  decla- 
ration was  in  assumpsit  on  all  the  common  counts,  and  spe- 
cially on  a  certain  judgment  rendered  by  Felix  A.  Lempke,  a 
justice  of  the  peace  for  Wayne  County,  May  21,  1885,  for  the 
sum  of  $121.69  damages  and  $1.50  costs,  which  said  judgment 
was  removed  by  transcript  to  the  circuit  court,  June  14,  1887, 
the  same  being  file  No  1,596  in  said  circuit  court.  The  plea 
was  the  general  issue,  and  the  result  a  judgment  for  defendant. 

The  plaintiffs  appealed  to  the  circuit  court,  and  to  maintain 
the  issue  on  their  part,  offered  in  evidence  the  original  docket 
entry  of  the  judgment,  as  follows:  — 
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AssumpsiL 

J.  G.  Dickinson, 

>" Attorney  for  plaihti  ffs. 

John  Promsteller, 

Constable. 
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"Justice's  Docket     P.  A.  Lempke,  Justice  of  the  Peace. 
"Liber  2,  page  134. 
"No.  930. 
**William  H.Talbot,  "^ 

Henry  D.  Wilmarth, 
Charles  N.  Wilkins, 
George  W.  Wheaton, 
Newell  Sturtevant,  Copartners 
doing  business  as  Talbot,  Wilmarth, 
&  Co.,  Non-residents, 

V. 

Franz  Kuhn. 
"1885. 

"  May  18.  Summons  issued,  returnable  before  me  May  21, 
at  9  A.  M. 

"May  18.  Summons  returned  personally  served  by  Con- 
stable Promsteller. 

"May21,  9  a.  M.  Case  called,  plaintiffs  in  the  court.  Plain- 
tiffs declare  an  action  of  assumpsit  upon  all  the  common  counts, 
and  claim  damages  in  three  hundred  dollars  ($300)  or  under. 

"  Defendant  does  not  appear.  Julian  G.  Dickinson  sworn 
in  behalf  of  the  plaintiffs,  and  proves  his  authority  to  appear. 
I  thereupon  render  judgment  in  favor  of  the  plaintiffs,  and 
against  the  defendant,  for  the  sum  of  one  hundred  and  twenty- 
one  dollars  and  sixty-nine  cents  ($121.69)  damages  and  $1.50 
costs.  "  Felix  A.  Lempke, 

"  Justice  of  the  Peace." 

The  defendant  objected  to  the  introduction  of  the  docket  in 
evidence,  for  the  reason  that  it  does  not  show  that  the  justice 
waited  one  hour  after  the  return  hour  in  the  writ  within  which 
to  allow  the  defendant  to  appear.  The  court  sustained  the  ob- 
jection, and  excluded  the  docket.  Plaintiffs  offering  no  fur- 
ther proofs,  the  court  directed  a  verdict  for  defendant. 

The  only  error  assigned  in  this  court  is  the  exclusion  of  the 
docket  introduced  to  prove  the  judgment,  on  the  ground  that 
such  docket  entries  do  not  show  that  the  justice  waited  one 
hour  after  the  return  hour  in  the  writ  within  which  to  allow 
the  defendant  to  appear. 

There  is  no  statute  requiring  the  justice  to  wait  one  hour  for 
the  defendant  to  appear.  Section  6915  of  Howell's  Statutes 
provides  that  "whenever  a  defendant  who  has  been  personally 
served  with  a  summons,  attachment,  or  writ  of  replevin,  or 
who  shall  have   procured   an   adjournment  without  having 
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joined  issue,  shall  neglect  to  appear  and  join  issue,  the  justice 
shall  proceed  to  hear  the  proofs  and  allegations  of  the  plain- 
tiff, and  determine  the  same  as  above  prescribed." 

Sections  6869  and  6870  provide  that  the  party  may  appear 
in  person  or  by  attorney,  and  if  by  attorney,  his  authority  so  to 
appear  shall  be  proved  in  all  cases  where  the  opposite  party 
shall  not  appear. 

Section  6938  provides  that  judgment  of  nonsuit  shall  be  en- 
tered against  the  plaintiff  for  failure  to  appear  on  the  return 
of  process  within  one  hour  after  the  same  was  returnable. 
This  provision,  by  judicial  construction  of  the  statute,  has  ex- 
tended the  same  privilege  to  the  defendant:  Bossence  v.  Jones^ 
46  Mich.  492.  But  it  is  a  privilege,  and  not  a  jurisdictional 
requirement,  as  to  the  defendant,  and  must  be  taken  advan- 
tage of  by  seeking  a  correction  of  the  irregularity  in  the  same 
suit  by  special  appeal  or  certiorari:  Smith  v.  Brown,  34  Mich. 
455;  Grand  Rapida  Chair  Co.  v.  Runnels,  77  Mich.  104.  On 
the  other  hand,  the  statute  expressly  requiring  the  justice  to 
render  a  judgment  of  nonsuit  against  the  plaintiff  who  fails  to 
appear  within  the  hour,  he  loses  jurisdiction  at  the  expiration 
of  that  time  if  the  plaintiff  fails  to  appear.  The  docket  must 
show  that  the  plaintiff  appeared  within  the  time  in  order  to 
show  that  the  justice  retained  jurisdiction:  Redman  v.  Whiie^ 
25  Mich.  526;  Brady  v.  Taher,  29  Mich.  199;  Mudgev.  Yaples, 
58  Mich.  309;  Post  v.  Harper,  61  Mich.  434;  Wedel  v.  Green, 
70  Mich.  642.  Having  acquired  jurisdiction  of  the  defendant 
by  due  service  of  process,  the  justice  did  not  lose  jurisdiction 
by  not  waiting  one  hour  after  the  time  stated  in  the  process 
for  hia  appearance.  If  he  proceeded  within  that  time,  and 
took  a  "snap  judgment,"  the  defendant  could,  by  timely  ap- 
plication to  the  proper  court,  have  had  it  reversed  for  this 
irregularity. 

As  no  other  objection  was  raised,  either  in  the  court  below 
or  by  the  assignment  of  errors,  none  will  be  noticed. 

The  judgment  is  reversed,  and  a  new  trial  ordered. 

JuffTio  OT  THB  Pback.  —  A  justice  of  the  peaoe  tammons  being  made  f- 
tnrnable  at  ten  o'clock,  a.  m.,  and  the  defendant  failing  to  appear  at  that 
boar,  the  jnstice,  before  rendering  judgment  by  default,  muat  wait  one  hour: 
SfarUi  y.  Averhoff,  28  Neb.  668.  See  alao  Downer  v.  Hollitter,  H  N.  H.  122j 
40  Am.  Deo.  175,  and  note  177,  178,  oa  the  aubject  of  the  time  for  appear- 
ance in  justice'!  courts. 

EnsKNOB.  — As  to  the  efTect  of  docket  entries  of  a  justice  of  the  peace  aa 
•▼idmoo,  ae«  Hkkey  7.  Hi— dale,  8  Mioh.  267;  77  Am.  Deo.  450,  and  nota. 
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City  of  Grand  Kapids  v.  Powers. 

[89  M1CHIOA.M,  94.] 

Watercourses  — Dock-lines  cannot  be  Established  in,  without  No« 
TicE  TO  Riparian  Owners.  —  The  legislatare  cannot  confer  upon  the 
board  of  public  works  of  a  city  power  and  authority  to  establish  dock 
and  building  lines  on  the  margin  of  a  river  at  a  place  within  the  corpo- 
rate limits,  where  the  river  is  not  navigable  for  any  purpose,  without 
giving  to  the  riparian  owners  notice  and  an  opportunity  to  be  heard. 

Riparian  Proprietor  Owns  to  Middle  op  Navigable  Stream  in  Mich- 
igan. —  In  Michigan  the  riparian  proprietor  on  a  navigable  stream  owns 
to  the  middle  of  the  stream,  and  has  the  right  to  use  his  land  which  la 
covered  by  water  in  any  way  he  chooses,  provided  he  does  not  seriously 
injure  the  public  use  of  the  stream,  or  obstruct  or  impede  narigation,  or 
damage  other  riparian  proprietors  along  the  stream  above  or  below  him. 

Floatable  Stream  —  Riparian  Owner's  Rights  in.  —  The  riparian  pro- 
prietor on  a  stream  which  is  only  capable  of  being  used  for  the  floatage 
of  lumber  and  logs  in  rafts  or  single  pieces  is  entitled  to  the  beneficial 
and  sole  use  of  such  stream;  and  when  such  stream  has  become  unfitted 
for  valuable  public  use,  and  has  actually  ceased  to  be  used  for  a  public 
highway,  there  is  no  more  reason  for  holding  it  to  be  public  than  in  the 
case  of  a  land  highway  which  has  been  abandoned  and  is  useless. 

Legislature  cannot  Make  That  a  Purpresturb  or  Nuisance  Which 
IS  NOT  so  IN  Fact.  —  The  legislature  cannot  authorize  a  municipality 
to  make  that  a  purpresture  or  nuisance  which  is  not  so  in  fact,  if  by  so 
doing  the  constitutional  rights  of  any  citizen  in  his  person  or  property 
are  destroyed  or  infringed. 

Non-navigable  Stream  —  Riparian  Proprietor's  Right  in.  — A  riparian 
proprietor  on  a  stream  not  navigable  in  fact  may  construct  therein,  in 
front  of  his  land,  anything  he  pleases  to  the  thread  of  the  stream,  nnlesa 
it  injures  some  other  riparian  proprietor,  or  those  having  the  superior 
right  to  the  use  of  the  waters  for  hydraulic  purposes.  Subject  to  these 
restrictions,  he  has  the  right  to  use  his  land  under  water  the  same  as 
above  water.  It  is  his  private  property  under  the  protection  of  the  con- 
■titotion,  and  it  cannot  be  taken,  or  its  value  lessened  or  impaired,  even 
for  public  use,  without  compensation,  or  without  dne  process  of  law,  and 
it  cannot  be  taken  at  all  for  any  one's  private  use. 

Bill  for  an  injunction.    The  opinion  states  the  case. 

WiUiam  Wisner  Taylor  and  Edwin  F.  Uhl,  for  the  oomplain- 
ant 

Blair,  Kingsley,  and  Kleinhans,  for  the  defendant. 

Morse,  J.  Grand  River  is  one  of  the  largest  and  most  im- 
portant inland  streams  of  the  state.  It  is  a  navigable  river. 
It  has  been  a  water  highway,  upon  which  for  many  years  logs 
and  lumber  have  been  floated  from  the  pineries  to  the  lake 
at  Grand  Haven,  or  to  mills  at  various  points  upon  the  river 
bank.  It  has  never  been  navigable  for  boats,  except  canoes 
and  bateaux,  above  Lyons,  and  no  steam-boats  have  been  above 
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the  rapids  at  Grand  Rapids  for  many  years.  Small  steam- 
boats have  run  between  the  mouth  and  the  city  of  Grand 
Rapids,  and  with  the  aid  of  government  appropriations,  the 
river  below  the  rapids  at  that  city  may  be  a  water-way  of 
great  commercial  utility;  but  above  the  rapids  it  has  nearly 
served  its  usefulness  as  a  navigable  stream,  except  for  small 
pleasure-boats.  The  running  of  logs,  lumber,  and  timber  upon 
it  is  no  longer  of  consequence,  on  account  of  the  exhaustion  of 
the  forest  supply  of  easy  access  to  it  and  its  tributaries.  But 
it  will  ever  be  an  important  public  stream,  and  its  navigabil- 
ity for  pleasure  is  as  sacred  in  the  eye  of  the  law  as  its  nav- 
igability for  any  other  purpose.  Its  waters  empty  into  Lake 
Michigan,  and  from  thence  flow  into  the  St.  Lawrence  and  to 
the  sea;  and  under  the  ordinance  of  1787,  as  well  as  the  laws 
of  our  state,  it  must  be  regarded  in  the  main  as  a  public  river 
and  a  common  highway.  It  passes  through  the  city  of  Grand 
Rapids,  dividing  the  place  into  two  parts,  known  as  the 
"  East "  and  "  West "  sides.  The  "  Rapids  "  take  up  within 
the  city  limits  about  two  miles  of  the  river.  The  fall  of  the 
river-bed  is  such  that  the  water,  in  the  natural  state  of  the 
river,  flowed  with  such  velocity  at  a  shallow  depth,  among  nu- 
merous rocks  and  bowlders,  over  these  rapids,  as  entirely  to 
prevent  any  navigation,  except  with  canoes;  and  it  was  always 
with  great  difficulty  that  one  of  these  could  be  poled  up  the 
stream.  The  character  of  the  underlying  soil  of  the  river  here 
is  rocky, — ledge  rock  between  the  dam  and  Bridge  Street,  and 
below  that  it  is  composed  of  clay,  bowlders,  and  gravel,  with 
ledges  of  rock  occasionally  cropping  out.  There  never  has 
been  a  steam-boat  up  or  down  these  rapids  but  once,  and  then 
it  had  to  be  drawn  up  by  oxen,  horses,  and  Indians.  Logs 
could  never  well  be  floated  down  without  improvements  of  the 
channel.  The  rapids,  in  a  state  of  nature,  served  no  useful 
end  in  any  kind  or  method  of  navigation.  Upon  the  east 
bank  of  the  river,  and  below  the  dam,  extensive  encroach- 
ments have  been  made  by  property  owners,  the  first  beginning 
of  such  encroachments  dating  back  many  years,  and  almost 
from  the  first  settlement  of  the  country;  and  made  lands  and 
buildings  upon  them,  of  the  value  of  millions  of  dollars,  art 
now  located  in  the  old  river-bed  upon  that  side. 

The  defendant,  Williams  T.  Powers,  in  1886,  was  the  owner 
of  the  west  bank  of  the  river  from  a  point  above  the  present 
dam  down  to  the  point  below  the  Grand  Rapids  and  Indiana 
railroad  bridge.     The  river  near  by  and  within  the  city  limits 
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18  spanned  by  eight  bridges,  in  the  following  order,  from  the 
north  to  the  south:  The  Detroit,  Grand  Haven,  and  Milwaukee 
railway  bridge,  Leonard  Street  bridge.  Sixth  Street  bridge. 
Bridge  Street  bridge,  Pearl  Street  bridge,  Grand  Rapids  and 
Indiana  railroad  bridge,  Fulton  Street  bridge,  and  Chicago 
and  West  Michigan  railway  bridge.  Five  of  these  are  main- 
tained by  the  city.  None  of  these,  except  the  last,  have  any 
draw  or  openings  for  the  passage  of  boats,  and  they  are  com- 
paratively low  bridges,  with  their  supporting  piers  resting 
upon  the  bed  of  the  river.  In  1866  and  1867,  Powers,  in  con- 
nection with  other  riparian  owners,  and  with  municipal  and 
legislative  consent,  built  a  dam  across  the  river.  This  dam 
is  about  650  feet  in  length,  and  about  7  feet  in  height.  A 
chute  was  put  in  to  accommodate  and  facilitate  the  running 
of  logs  over  the  dam.  Powers,  at  the  same  time  and  in  con- 
nection with  this  dam,  built  a  canal  along  the  line  of  his 
lands,  upon  the  west  side,  which  is  about  two  thirds  of  a  mile 
in  length.  Part  of  it  was  built  in  the  natural  ground,  and  part 
encroached  upon  the  shallow  waters  of  the  original  stream. 
The  water  of  this  canal  is  about  nine  feet  deep,  and  varies  in 
width  from  fifty  to  one  hundred  feet.  This  improvement  is 
worth  many  thousands  of  dollars. 

In  1885  the  legislature,  by  act  No.  292  of  the  Local  Laws 
of  that  year,  amended  the  charter  of  Grand  Rapids,  conferred 
power  and  authority  on  the  board  of  public  works  of  the  said 
city  of  Grand  Rapids  to  establish  dock  and  building  lines  on 
the  shores  and  margin  of  Grand  River  within  the  corporate 
limits  of  said  city,  and  in  the  waters  and  on  the  bed  of  said 
river  along  the  said  shores  and  margin,  beyond  which  said 
lines,  when  so  established,  no  dock,  wharf,  building,  or  struc- 
ture of  any  kind,  except  public  bridges,  should  be  constructed 
in  said  river,  or  on  or  over  the  bed  thereof,  nor  should  the 
water  be  in  any  manner  obstructed  beyond  said  established 
lines;  and  authorized  the  common  council  of  said  city  to  en- 
force the  power  thus  granted,  relating  to  the  establishment  of 
Buch  lines,  by  ordinances  duly  enacted  in  that  regard,  and 
authorized  said  common  council  to  impose  appropriate  penal- 
ties for  that  purpose  within  the  limits  prescribed  by  said  char- 
ter of  said  city;  and  also  provided  that  the  ordinances  or 
regulations  of  said  common  council,  in  relation  to  said  dock- 
lines,  might  be  enforced  at  the  suit  of  said  city  by  bill  in 
equity.  Afterwards,  acting  under  this  authority,  the  board  of 
public  works  of  said  city,  on  the  third  day  of  May,  1886,  estab- 


Dec.  1891.]    City  of  Grand  Rapids  t>.  Powbbb,  279 

lished  a  dock  and  building  line  on  the  shores  and  margin  of 
said  Grand  River  within  the  corporate  limits.  On  the  twenty- 
sixth  day  of  July,  1886,  the  common  council  of  said  city  passed 
an  ordinance  entitled  "  An  ordinance  to  prohibit  and  prevent 
the  erection  of  buildings,  docks,  and  other  structures,  and  to 
prohibit  and  prevent  the  filling  in  of  earth  or  other  material 
on  the  shores  of  Grand  River,  or  obstructing  the  waters  of 
Grand  River,  beyond  the  dock  and  building  lines  established 
by  the  board  of  public  works,"  which  was  afterwards  amended 
on  the  thirtieth  day  of  January,  1888.  This  ordinance  pro- 
hibited any  encroachment  upon  the  river  shore  or  bed  of  any 
kind  outside  of  the  established  dock-lines.  These  dock-lines 
were  established  by  the  board  of  public  works  without  notice 
to  Mr.  Powers  or  any  of  the  riparian  owners  along  such  lines; 
nor  does  it  appear  that  they  were  consulted  in  regard  to  the 
location  of  such  lines. 

After  the  establishment  of  these  dock-lines,  Mr.  Powers 
commenced  the  building  of  a  wall  in  the  stream.  The  wall 
was  built  of  stone,  and  about  four  feet  wide;  and  the  defend- 
ant admits  that  he  has  constructed  said  wall  to  about  the 
following  dimensions:  "Commencing  at  or  near  the  south- 
erly end  of  the  waste-weir  of  the  West-side  Canal,  so  called,  in 
said  city,  near  the  dam  across  said  Grand  River;  thence  ex- 
tending southeasterly  sixty-six  feet,  more  or  less,  to  a  point 
just  about  forty-five  feet  east  of  the  said  pretended  dock  and 
building  line  so  pretended  to  be  established  by  the  board  of 
public  works;  thence  extending  southerly  on  a  line  which,  if 
extended,  would  meet  the  public  bridge  over  said  Grand  River 
at  East  Bridge  Street,  in  said  city,  at  a  point  about  thirty 
feet  east  of  said  pretended  dock  and  building  line." 

He  also  admits  that  he  intends  to  build  said  wall  from  the 
dam  to  Bridge  Street,  and  for  his  own  purposes,  and  that  the 
same  is,  and  will  be,  outside  the  said  dock-lines. 

The  city  of  Grand  Rapids  files  its  bill  of  complaint  in  the 
superior  court  of  Grand  Rapids,  in  chancery,  basing  its  right 
for  relief  upon  the  legislative  act  aforesaid,  and  the  action  of 
the  board  of  public  works  and  the  common  council,  under  the 
authority  given  these  bodies  by  such  act,  and  claiming,  —  1. 
That  the  structure  is  unlawful  by  reason  of  such  act,  and  the 
proceedings  under  it;  2.  That  such  wall  is  of  great  damage 
and  detriment  to  the  public  use  of  the  stream,  as  it  would 
greatly  narrow  the  natural  channel,  and  impede  the  flow  of 
the  waters  therein,  and  in  times  of  high  water  would  cause  the 
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waters  of  the  river  to  be  held  back,  and  overflow  and  flood  va- 
rious portions  of  the  city  and  its  public  streets,  thereby  caus- 
ing great  public  and  private  damage,  and  occasion  sickness  to 
the  inhabitants  of  the  city,  by  causing  the  ground  thus  over- 
flowed to  be  damp  and  foul;  3.  That  it  will  interfere  with  the 
public  use  of  the  river,  and  its  value  for  the  purposes  of  com- 
merce, for  the  floating  of  vessels,  boats,  rafts,  and  logs. 

The  bill  prays  that  the  defendant  may  be  temporarily,  and 
also  permanently,  enjoined  from  building  the  wall,  or  any 
other  wall,  outside  of  the  said  dock-lines,  and  that  he  be  decreed 
to  remove  said  stone  wall  by  him  constructed. 

The  defendant,  answering,  avers  that  by  virtue  of  his  riparian 
rights,  he  owns  the  soil  and  bed  of  Grand  River  to  the  center 
thereof;  that  he  has  a  right  to  make  such  use  of  the  bed  of 
said  stream  within  his  own  ownership  as  he  sees  fit,  provided 
only  that  he  does  not  interfere  with  the  public  use  of  said 
stream  for  the  purposes  of  navigation,  or  with  the  rights  of 
other  riparian  owners  upon  its  banks;  and  denies  that  this 
wall  so  built,  or  as  it  is  intended  to  be  constructed,  interferes  at 
all  with  the  public  use  of  said  river,  or  with  the  rights  of  other 
riparian  owners;  and  further  avers  that  the  same,  when  com- 
pleted, will  be  a  benefit  rather  than  a  damage  to  the  public 
and  all  concerned. 

.  It  is  admitted  that  under  the  settled  law  of  this  state  the 
defendant  is  the  owner,  by  virtue  of  his  riparian  rights,  of  the 
soil  of  the  river-bed  to  the  middle  of  the  stream.  It  must  also 
be  conceded  that  he  would  have  a  right  to  build  this  wall,  and 
to  reclaim,  for  his  own  use,  the  land  between  it  and  the  old 
west  shore  of  the  river,  if  such  building  of  the  wall  and  recla- 
mation of  the  land  did  not  interfere  with  the  public  right  of 
navigation,  or  the  private  right  of  other  owners  of  the  river 
bank,  had  it  not  been  for  the  act  of  the  legislature  in  question, 
and  the  subsequent  proceedings  of  the  authorities  of  the  city  of 
Grand  Rapids,  under  and  by  virtue  of  such  act.  The  ordi- 
nance of  1787  cuts  no  particular  figure  in  this  case,  because, 
under  the  decisions  of  the  federal  courts,  as  far  as  the  gen- 
eral government  is  concerned,  the  rights  of  riparian  owners  on 
the  streams  mentioned  or  embraced  by  said  ordinance  must  be 
determined  according  to  the  law  of  the  state  within  which  they 
are  situated:  St.  Louis  v.  Myers,  113  U.  S.  566;  Barney  v.  Keo- 
kuk, 94  U.  8.  324;  Willamette  Iron  Bridge  Co.  v.  Hatch,  125 
U.  S.  1.  Grand  River  must  be  treated  the  same  as  any  other 
navigable  stream,  under  the  laws  of  our  state,  in  the  solution 
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of  this  question,  having  regard,  however,  to  its  character  as  a 
stream,  considered  at  the  point  towards  which  this  legislation 
is  directed,  and  where  the  rights  involved  are  located.  In  the 
court  below,  the  city  seetns  to  have  rested  its  case  entirely  upon 
the  validity  of  this  dock-line  legislation,  and  proceedings  taken 
under  it,  and  no  particular  effort  was  made  to  show  that  the  wall 
was,  or  would  be,  injurious  to  either  public  or  private  rights. 

The  dock-line,  as  established,  cannot  be  sustained,  for  two 
reasons:  — 

1.  The  persons  owning  the  banks  of  the  river  in  fee-simple, 
and  having  absolute  property  in  the  river-bed,  subject  only  to 
the  public  right  of  navigation,  were  not  notified  of  the  proposed 
action  of  the  board  of  public  works,  and  had  no  hearing  upon 
the  establishment  of  these  dock-lines.  The  fixing  of  these 
lines  was  an  ex  parte  and  arbitrary  proceeding,  involving  the 
rights  of  property  owners,  upon  which  they  have  never  had  a 
day  in  court.  Whatever  may  be  held  to  be  the  authority  of 
the  legislature  in  respect  to  establishing  such  lines,  it  cannot 
certainly  be  done  without  notice  to  property  owners,  and  op- 
portunity of  a  hearing  accorded  to  them.  This  would  be  des- 
potism, and  without  due  process  of  law.  No  man's  rights  can 
be  submitted,  under  a  constitutional  government,  to  the  dis- 
cretion of  any  one  without  notice  or  hearing:  Robison  v.  Miner, 
68  Mich.  549;  In  re  Frazee,  63  Mich.  396;  6  Am.  St.  Rep.  310. 

2.  The  dock-line,  as  established,  encroached  upon  the  shore- 
line of  defendant,  and  the  ordinance  of  the  common  council, 
therefore,  prohibits  him  from  building  upon  and  occupying  his 
own  land  which  has  never  been  covered  with  water.  The  tes- 
timony of  the  city  engineer,  Mr.  Collar,  a  witness  for  the  com- 
plainant, shows,  on  cross-examination,  that  the  dock-line  on 
the  west  side  of  the  river  in  many  places  runs  upon  and  along 
the  east  edge  of  the  top  surface  of  Mr.  Powers's  canal  bank  for 
some  distance.  At  some  points  it  is  nine  feet,  and  at  others 
more,  west  from  the  water-line  of  the  river  at  ordinary  stages, 
and  at  the  south  end  of  the  canal  the  dock-line  cuts  off  a  strip 
of  mainland  of  some  feet  in  width,  and  a  part  of  the  main- 
land shore  of  the  river.  This  dock-line,  as  fixed,  runs  through 
buildings,  and  cuts  off  a  part  of  the  Crescent  mills,  which  have 
been  built  more  than  twenty  years,  and  passes  through  other 
buildings.  It  must  be  held  that  the  legislature  has  no  power 
to  extend  dock-lines  upon  the  natural  shore  or  bank  of  the 
river,  or  to  authorize  the  municipality  to  forbid  the  owners 
from  building  upon  such  shore  or  bank.     This  would  be  tak- 
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ing  private  property  for  public  use  without  compensation, 
which  is  forbidden  by  our  constitution. 

For  these  reasons  alone,  the  bill  in  this  case  must  be  dis- 
missed, as  there  is  nowhere  in  the  evidence  any  showing  that 
the  building  of  the  wall  will  be  of  any  damage  to  the  public 
use  of  the  river  for  the  purposes  of  navigation,  or  any  injury 
in  any  way  to  the  rights  of  the  public  or  of  private  persons. 

But  the  question  of  grave  concern  remains,  to  wit:  What 
are  the  rights  of  the  defendant  as  a  riparian  owner  in  this 
river?  and  what  control  can  the  municipality,  under  authority 
of  the  legislature,  lawfully  exercise  over  such  rights?  And  it 
seems  to  me  desirable  that  this  question  be  settled,  as  it  is 
conce  led  to  be  an  open  one,  so  far  as  the  courts  of  this  state 
are  concerned,  and  one  of  great  moment  to  the  public  as  well 
as  to  private  interests.  In  examining  this  question,  we  must 
remember  that  the  riparian  proprietor  in  this  state  holds  a 
different  and  more  extended  title  to  the  soil  under  the  water 
of  a  navigable  stream  than  he  does  in  many  of  the  states  of 
the  Union.  In  this  state  he  owns  the  soil  to  the  middle  of  the 
stream,  and  has  the  right  to  use  his  land  which  is  covered  by 
water  in  any  way  he  chooses,  provided  that  he  does  not  seri- 
ously injure  the  public  use  of  the  stream,  or  obstruct  or  im- 
pede navigation,  or  damage  other  riparian  owners  along  the 
stream  above  or  below  him. 

"  Any  erection  which  can  lawfully  be  made  in  the  water 
within  those  lines  belongs  to  the  riparian  estate.  And  the 
complete  control  of  the  use  of  such  land  covered  with  water 
is  in  the  riparian  owner,  except  as  it  is  limited  and  qualified 
by  such  rights  as  belong  to  the  public  at  large,  to  the  naviga- 
tion, and  such  other  use,  if  any,  as  appertains  to  the  public  over 

the  water In  those  waters  whose  beds  are  public  and 

not  private  property,  erections  by  riparian  owners  are  unlawful, 
not  because  they  are  nuisances  in  the  proper  sense  of  the  term, 
but  because  they  are  encroachments  on  the  public  domain, 
and  they  are  as  unauthorized  as  would  be  the  erection  of 
houses  or  barns  upon  public  land  away  from  the  water  by 
an  adjoining  land-holder.  But  where  the  ownership  is  pri- 
vate, and  the  public  rights  are  simply  easements  or  privileges 
upon  it,  the  owner  may  do  what  he  pleases,  so  long  as  he  does 
not  injuriously  affect  the  public  enjoyment.  On  land,  where 
roads  are  laid  out  of  a  prescribed  width,  the  law  or  the  au- 
thorities having  determined  that  width  to  be  desirable,  the 
right  to  encroach  upon  the  way  cannot  be  very  extensive. 
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But  where  the  way  exists  in  a  watercourse,  whose  boundaries 
are  variable,  and  laid  down  without  human  intervention,  the 
extent  to  which  private  improvements  are  compatible  with  the 
public  use  must  depend  upon  circumstances,  and  must  always 
be  a  question  of  fact.  The  owner's  use  is  lawful  until  shown 
to  be  unlawful.  It  is  plain  enough  that  there  are  streams 
which  cannot  safely  be  encroached  upon  at  all,  while  there  are 
others  so  considerable  that  they  could  not  be  appreciably  in- 
jured by  a  very  extensive  system  of  dockage  or  other  erections 
in  their  beds":  Ryan  v.  Brown,  18  Mich.  196,  207;  100  Am. 
Dec.  154.  See  further,  as  to  the  ownership  and  rights  of  the 
riparian  owner  in  the  bed  of  streams,  Lorman  v.  Benson,  8 
Mich.  18;  77  Am.  Dec.  435;  Rice  v.  Ruddiman,  10  Mich.  125; 
Watson  V.  Peters,  26  Mich.  508;  Richardson  v.  Prentiss,  48 
Mich.  88;  Bay  City  Oas  Light  Co.  v.  Industrial  Works,  28 
Mich.  182;  Maxwell  v.  Bay  City  Bridge  Co.,  41  Mich.  466; 
Pere  Marquette  Boom  Co.  v.  Adams,  44  Mich.  403;  Backus  v. 
Detroit,  49  Mich.  110;  43  Am.  Rep.  447;  Fletcher  v.  Thunder 
Bay  R.  Boom  Co.,  51  Mich.  277;  Webber  v.  Pere  Marquette 
Boom  Co.,  62  Mich.  626;  Turner  v.  Holland,  65  Mich.  453; 
Attorney- General  v.  Evart  Booming  Co.,  34  Mich.  463. 

It  is  contended  by  the  counsel  for  the  complainant  that  the 
legislature  of  this  state  has  the  constitutional  right  to  confer 
upon  the  proper  author!  ties 'of  the  city  of  Grand  Rapids  the  au- 
thority to  establish  dock  and  building  lines  on  the  shores  and 
margin  of  Grand  River,  and  that  the  defendant  had  no  right 
to  build  a  wall  in  the  waters  of  the  river  beyond  the  dock  and 
building  line  established  by  the  board  of  public  works;  and 
to  sustain  this  contention  he  cites  the  following:  Cooley  on 
Constitutional  Limitations,  5th  ed.,  470,  *595;  1  Dillon  on 
Municipal  Corporations,  3d  ed.,  136,  107;  Hart  v.  Mayor,  3 
Paige,  213;  9  Wend.  571;  24  Am.  Rep.  165;  Commonwealth  y. 
Alger,  7  Gush.  53;  People  v.  Vanderbilt,  26  N.  Y.  287;  28 
N.  Y.  396,  398;  84  Am.  Dec.  351;  Attorney  General  v.  Woods, 
108  Mass.  436;  11  Am.  Rep.  380;  Bay  City  Gas  Light  Co.  v. 
Industrial  Works,  28  Mich.  182;  Attorney-General  v.  Boston 
etc.  R.  R.  Co.,  118  Mass.  345;  State  v.  Sargent,  45  Conn.  358. 
Cooley  says:  "Wharf-lines  may  also  be  established  for  the  gen- 
eral good,  even  though  they  prevent  the  owners  of  water-fronts 
from  building  out  on  soil  which  constitutes  private  property." 
And  in  the  same  connection  adds:  "  And  the  legislature  may 
prevent  the  removal  of  stones,  gravel,  or  sand  from  the  beach 
for  the  protection  of  harbors.    This  is  said  to  be  a  just  re- 
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Btraint  of  an  injurious  use  of  property  which  the  legislature 
have  authority  to  impose":  Cooley  on  Constitutional  Limita* 
tions,  6th  ed.,  739. 

This  language  is  plainly  used  in  reference  to  wharves  and 
and  harbors  upon  navigable  water,  and  for  the  purposes  of 
navigation  by  boats  and  vessels. 

Dillon  says:  "  The  rights  of  riparian  proprietors  in  respect 
to  the  erection  of  wharves  are  subject  to  such  reasonable  limi- 
tations and  restraints  as  the  legislature  may  think  it  neces- 
sary and  expedient  to  impose.  Therefore  it  is  competent  for 
the  legislature  to  pass  acts  establishing  harbor  and  dock  lines, 
and  to  take  away  the  rights  of  the  proprietors  to  build  wharves 
on  their  own  land  beyond  the  lines,  even  when  such  wharves 
would  be  no  actual  injury  to  navigation  ":  1  Dillon  on  Muni- 
cipal Corporations,  3d  ed.,  sec.  107. 

This  language  has  also  evidently  the  same  application. 

In  State  v.  Sargent,  45  Conn.  358,  the  owner  of  the  land  took 
title  only  to  high-water  mark.  The  fee  between  high  and  low 
water  mark  was  in  the  state,  in  trust  for  the  public.  It  was 
held  that  the  owner  of  the  shore  might  construct  wharves  upon 
the  soil  below  high-water  mark,  but  in  so  doing  must  conform 
to  the  regulations  of  the  state;  and  it  is  said  that  the  duty  of 
protecting  the  paramount  right  of  navigation  rests  upon  the 
legislature,  and  they  are  to  determine  for  themselves  by  what 
methods  and  instruments  they  will  discharge  it.  It  is  further 
said  that  the  enactment  of  laws  restraining  proprietors  of  the 
shore  from  extending  wharves  or  other  structures  into  naviga- 
ble waters  is  not  the  exercise  of  eminent  domain.  The  public 
do  not  appropriate  or  use  any  right  of  the  land-owner  in  the 
soil  of  the  shore.  This  is  no  doubt  good  law  where  the  land- 
owner's possessions  stop  at  high-water  mark,  but  it  does  not 
apply  to  the  case  before  us. 

The  New  York  cases  cited  also  refer  to  cases  where  the  land- 
owner had  no  fee  in  the  land  under  water;  Hart  v.  Mayor, 
8  Paige,  213;  9  Wend.  571;  24  Am.  Dec.  165,  involving  rights 
upon  the  banks  of  the  Albany  Basin,  which  was  a  work  of 
the  state,  and  created  by  it.  In  People  v.  Vanderbilt,  26  N.  Y. 
287,  the  matter  in  controversy  was  the  construction  of  a  pier 
in  New  York  harbor. 

The  case  of  Commonwealth  v.  Alger,  7  Cush.  53,  deals  with 
the  establishment  of  harbor-lines  in  Boston  harbor,  and  where, 
under  the  colonial  ordinance  of  1647,  the  proprietors  of  up- 
lands bounded  on  the  sea  have  an  estate  in  fee  in  the  adjoin- 
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ing  flats  above  low-water  mark,  and  within  one  hundred  rods 
of  the  upland,  with  full  power  to  erect  wharves  and  other 
buildings  thereon,  subject,  however,  to  the  reasonable  use  of 
other  individual  proprietors  and  of  the  public  for  the  purposes 
of  navigation,  and  subject  also  to  such  restraints  and  limita- 
tions of  the  proprietors'  use  of  them  as  the  legislature  may  see 
fit  to  impose  for  the  preservation  of  public  and  private  rights. 
It  was  held  that  "the  legislature  of  this  commonwealth  has 
power  to  establish  lines  in  the  harbor  of  Boston  beyond  which 
no  wharf  shall  be  extended  or  maintained,  and  to  declare  any 
wharf  extended  or  maintained  beyond  such  lines  a  public  nui- 
sance; and  statutes  establishing  such  lines  take  away  the 
right  of  the  proprietors  of  flats  in  the  harbor  beyond  the  lines 
to  build  wharves  thereon,  even  when  they  would  be  no  actual 
injury  to  navigation;  and  such  statutes,  although  they  provide 
for  no  compensation  to  such  proprietors,  are  not  unconstitu- 
tional, as  taking  private  property  and  appropriating  it  to 
public  uses  without  compensation,  within  the  meaning  of  the 
declaration  of  rights,  article  10,  nor  as  impairing  the  operation 
of  the  grant  made  by  the  colonial  ordinance,  and  thus  trans- 
gressing the  prohibition  of  the  constitution  of  the  United 
States  (art.  1,  sec.  10)  against  passing  laws  impairing  the 
obligation  of  contracts.  But  such  statutes  do  not  affect  the 
right  to  maintain  wharves  erected  before  their  passage." 

By  examining  the  opinion  in  this  case,  it  will  be  seen  that 
the  grants  of  land  since  the  adoption  of  this  ordinance,  which 
vested,  by  virtue  of  it,  an  estate  in  fee  in  the  land  lying  be- 
tween high  and  low  water  mark,  were  also  subject  to  the  pro- 
viso that  such  estate  should  be  used  so  as  not  to  stop  or  hinder 
the  passage  of  boats  and  vessels,  etc.,  and  subject  to  all  such 
restraints  and  limitations  of  absolute  dominion  over  it  in  its 
use  and  appropriation  as  other  real  estate  is  subject  to  for  the 
security  and  benefit  of  other  proprietors  and  of  the  public,  in 
the  enjoyment  of  their  rights.  The  court  justifies  its  opinion 
under  the  police  power  of  the  legislature,  —  the  authority 
vested  in  that  body  to  establish  all  manner  of  wholesome  and 
reasonable  laws,  rules,  and  penalties,  not  repugnant  to  the 
constitution,  as  they  shall  judge  to  be  for  the  good  of  tiie  corii- 
monwealth  and  the  subjects  of  the  same,  —  and  holds  that  the 
legislation  in  question  is  not  an  appropriation  of  property  to  a 
public  use,  "but  the  restraint  of  an  injurious  private  use  by 
the  owner,  and  is  therefore  not  within  the  principle  of  property 
taken  under  the  right  of  eminent  domain." 


28G  City  of  Grand  Rapids  v.  Powers.  [Micb 

This  case  is  followed  in  the  other  Massachusetts  cases  cited 
The  learned  counsel  also  contends  that  language  has  been 
used  in  several  of  the  opinions  of  our  own  court  recognizing 
the  right  of  the  legislature  to  establish  wharf  and  dock  lines, 
but  admits  that  the  question  in  this  case  is  still  an  open  one, 
BO  far  as  this  court  is  concerned.  The  cases  in  which  this 
matter  have  been  touched  upon  are:  — 

1.  Lorman  v.  Benson,  8  Mich.  18;  77  Am.  Dec.  435.  In  the 
course  of  the  opinion  Mr.  Justice  Campbell  (p.  32)  said:  "It 
is  urged  that  this  ruling  will  interfere  with  the  improvement 
of  rivers,  and  disturb  the  title  of  islands.  But  these  objec- 
tions are  not  well  taken.  The  public  authorities  can  regulate 
water  highways,  as  well  as  land  highways,  although  the  soil  of 
neither  belongs  to  the  state." 

2.  Rice  V.  Ruddiman,  10  Mich.  126.  Mr.  Justice  Christiancy 
in  his  opinion  says,  at  page  141:  "  These  principles,  when  ap- 
plied to  Muskegon  Lake,  can  no  more  interfere  with  the  pub- 
lic right  of  navigation  than  when  applied  to  rivers.  In  both 
cases  the  ownership  is  equally  qualified  by  and  subordinate 
to  the  rights  of  the  public.  In  fact,  navigation  is  much  more 
likely  to  be  benefited  than  injured  by  the  application  of  these 
principles.  Wharves  and  other  similar  erections  are  essential 
to  the  interests  of  navigation;  and  if  the  bed  of  the  lake  to 
high  or  low  water  mark  were  vested  in  the  state,  no  private 
owner  could  extend  a  wharf  one  foot  from  the  water-line  with- 
out becoming  a  trespasser,  and  incurring  the  risk  of  losing  his 
improvements,  though  navigation  might  be  aided,  rather  than 
injured,  by  it;  while,  by  admitting  the  riparian  ownership  as 
above  explained,  individual  enterprise  is  stimulated  to  im- 
provement, and  the  public  interest  is  subserved.  The  public, 
through  their  proper  authorities,  have  always  the  right  to 
restrain  any  encroachments  which  may  be  injurious  to  the 
public  right,  and  to  compel  the  removal  of  any  obstruction  or 
impediment,  as  well  as  to  punish  the  ofi'ender,  to  the  same 
extent  as  if  the  bed  of  the  lake  were  vested  in  the  state." 

3.  Bay  City  Gas  Light  Co.  v.  Industrial  Works,  28  Mich.  182. 
In  this  case  Mr.  Justice  Campbell  says,  at  page  184:  "The 
right  of  docking  out,  so  as  to  secure  the  full  benefit  of  the 
water-front,  is  limited  by  the  rule  that  it  must  not  seriously 
impair  the  right  of  navigation.  In  order  to  prevent  any  dis- 
pute as  to  what  wharfing  will  be  such  an  encroachment,  it  has 
been  provided  in  some  of  our  city  charters  that  the  city  may 
fix  a  dock-line,  beyond  which  such  erections  shall  not  extend. 
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In  doing  this  the  authorities  are  supposed  to  consult  the  pub- 
lic convenience,  and  to  draw  the  line  in  such  manner  as  to 
subserve  this.  It  is  usual,  and  practically  almost  necessary, 
to  make  the  frontage  thus  defined  follow  straight  lines  of  con- 
siderable length,  avoiding  angles  as  much  as  possible,  and 
paying  no  attention  to  the  sinuosities  of  the  shore.  Such  lines 
will  not  necessarily  or  usually  be  exactly  parallel  with  the 
shore  or  with  the  thread  of  the  stream.  They  can  have  no 
bearing  whatever  upon  the  determination  of  boundaries,  and 
are  meant  to  determine  at  what  line  the  depth  of  water  will 
be  found  sufficient  to  meet  all  the  necessities  of  navigation. 
So  far  as  they  are  valid,  it  is  as  limits  reasonably  and  impar- 
tially fixed,  beyond  which  all  are  forbidden  to  wharf  out,  and 
within  which  every  person  may  lawfully  improve  his  own 
property.  But  with  the  ownership  of  property  the  city  author- 
ities have  no  concern." 

4.  Lincoln  v.  Davis,  53  Mich.  375;  51  Am.  Rep.  116.  On 
page  390  Mr.  Justice  Campbell  says:  "There  can  be  no  doubt 
of  the  right  of  the  state  to  forbid  any  erections  within  such 
parts  of  the  water  as  are  strictly  navigable,  and  to  regulate 
the  distance  beyond  which  no  private  erections  can  be  main- 
tained." 

Whatever  may  be  the  power  of  the  legislature  in  waters 
"strictly  navigable"  to  fix  an  arbitrary  line  beyond  which  ri- 
parian owners  cannot  go,  or  to  delegate  to  a  municipality  that 
power,  I  am  satisfied  tbat  no  such  right  exists  in  the  waters 
of  Grand  River  at  the  rapids,  or  certainly  in  that  part  of  the 
waters  which  are  not  now  navigable  for  any  purpose.  The 
rights  of  the  riparian  owner,  under  our  laws,  are  subject  only 
to  the  public  use  for  the  purposes  of  navigation;  and  there  is 
a  manifest  difference  between  public  streams  that  can  be  used 
successfully  for  the  running  of  boats  and  vessels  for  the  pur- 
pose of  commerce,  and  those  which  are  only  capable  of  being 
used  for  the  floatage  of  lumber  and  logs  in  rafts  or  single 
pieces.  The  riparian  owners  are  entitled  to  the  beneficial  and 
sole  use  of  the  latter  streams,  except  for  floatage;  and  when 
such  streams  have  become  unfitted  for  valuable  public  use, 
and  have  actually  ceased  to  be  used  for  public  highways,  there 
is  no  more  reason  for  holding  them  to  be  public  tiian  in  the 
case  of  a  land  highway  which  has  been  abandoned  and  is  use- 
less: See  opinion  of  Campbell,  J.,  Sterling  v.  Jackson,  69  Mich. 
510;  Grand  Rapids  Booming  Co.  v.  Jnrvis,  30  Mich.  308;  Mid- 
dUton  V.  Flat  River  Booming  Co.,  27  Mich.  533. 
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There  is  no  pretense  in  the  proofs  in  this  case  that  this  river 
in  front  of  the  land  of  the  defendant  has  ever  been,  ever  will 
be,  or  can  be  used  for  the  navigation  of  commercial  boats  and 
vessels,  nor  that  the  water  between  the  existing  or  proposed 
wall  of  the  defendant  and  his  shore-line  has  been,  will  be,  or 
can  be  used  even  for  the  floating  of  logs  or  rafts.  It  has  never 
been  "strictly  navigable"  water.  In  order  to  get  the  logs  and 
lumber  that  have  gone  over  the  chute  in  the  dam  down  these 
rapids,  it  has  been  necessary  for  many  years  to  clear  out  a 
channel  in  the  center  of  the  stream,  and  inclose  such  channel 
on  each  side  with  cribs  and  timbers,  thus  making  an  artificial 
canal,  as  it  were,  in  the  center  of  the  stream  for  the  purpose 
of  floatage.  This  wall  will  have  no  appreciable  effect  upon 
this  artificial  channel,  unless  it  be  to  deepen  its  waters,  and 
thus  aid  navigation  rather  than  to  hinder  it.  This  is  the 
whole  tendency  of  the  proofs. 

It  is  claimed  by  the  counsel  for  complainant  that  the  pro- 
posed occupation  of  the  river-bed  by  the  defendant  will  be  a 
purpresture,  and  therefore  a  public  nuisance,  and  that  as  such 
the  legislature,  or  the  city  under  authority  from  the  legisla- 
ture, may  abate  it  whether  it  interferes  with  navigation  or  not. 
A  "  purpresture  "  is  defined  by  Chief  Justice  Cooley  in  Attor- 
ney-General v.  Evart  Booming  Co.,  34  Mich.  472,  as  "an  inclos- 
ure  by  a  private  party  of  a  part  of  that  which  belongs  to,  and 
ought  to  be  open  and  free  to  the  enjoyment  of,  the  public  at 
large";  and  he  also  holds  that  an  unauthorized  inclosure  of 
a  part  of  a  water  highway  is  as  much  a  public  wrong  as  that 
of  a  land  highway.  But  he  also,  in  the  same  case,  defines  the 
character  of  the  Muskegon  River  as  a  navigable  stream  at  the 
point  in  controversy  in  that  case,  and  says:  "  Neither  is  it  a 
navigable  stream  ....  in  the  more  popular  sense  of  that 
term,  for  it  is  only  a  small  stream  whose  value  to  the  public 
consists  in  the  use  which  can  be  made  of  it  for  the  purpose  of 
floating  logs  and  lumber." 

Such  is  the  navigability  of  the  Grand  River  at  the  place 
in  controversy  here.  He  further  says:  "The  right  of  floatage 
is  unquestionably  a  right  which  the  state  should  guard  and 
protect;  but  it  is  a  serious  mistake  to  assume  that  the  private 
appropriation  of  a  part  of  the  bed  of  the  river  would  necessa- 
rily be  either  a  purpresture  or  a  nuisance.  The  property  taken 
in  such  a  case  is  not  public  but  private  property,  and  the 
owner  of  the  bank,  who  also  presumably  owns  to  the  center  of 
the  stream,  may  maintain  trespass  or  ejectment  against  the 
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taker.  If  the  owner  make  no  complaint,  the  public  can  have 
neither  right  nor  occasion  for  any,  provided  the  navigable 
rights  are  not  abridged.  If  they  are,  it  is  not  very  manifest 
how  this  can  be  a  purpresture.  The  difference  between  the 
highway  by  land,  with  its  definite  limits  to  which  the  publio 
right  extends,  whether  the  whole  is  used  or  not,  and  the  high- 
way for  floatage  in  our  small  streams,  where  the  public  rights 
have  no  definite  limitations  of  space  except  as  practicability 
for  use  and  the  occasion  for  use  may  give  variable  limits,  as 
the  seasons  and  the  needs  of  business  and  traffic  may  change, 
is  so  plain  that  the  difference  between  an  appropriation  in  the 
two  cases  needs  only  to  be  mentioned.  It  requires  neither 
argument  nor  illustration.  The  one  is  a  public  grievance  of 
some  sort,  but  the  other  is  no  public  grievance  of  any  sort, 
unless  the  public  use  is  unreasonably  abridged  or  inconve- 
nienced." 

The  police  power  of  the  legislature  in  this  state  is  not  om- 
nipotent. It  cannot,  under  the  guise  of  regulation,  destroy 
property  rights  arbitrarily  and  without  reason.  The  legisla- 
ture can,  without  doubt,  in  public  harbors,  and  perhaps  in 
navigable  streams  where  boats  and  vessels  can  be  and  are 
used,  limit  the  construction  of  wharves  to  the  line  of  naviga- 
bility; but  it  is  doubtful  if  such  erections  could  be  stopped 
short  of  such  lines  unless  some  good  reason  could  be  shown 
for  such  a  regulation:  Attorney- General  v.  Evart  Booming  Co.^ 
34  Mich.  472,  473.  And  "the  extent  to  which  private  improve- 
ments are  compatible  with  the  public  use  must  depend  upon 
circumstances,  and  must  always  be  a  question  of  fact":  Ryan 
V.  Brown,  18  Mich.  209;  100  Am.  Dec.  154.  The  legislature 
of  Michigan  cannot  authorize  a  municipality  to  make  that  a 
purpresture  or  nuisance  which  is  not  so  in  fact,  if,  by  so  do- 
ing, the  constitutional  rights  of  any  citizen  in  his  person  or 
property  are  destroyed  or  infringed:  Wrejord  v.  People,  14  Mich. 
41;  Everett  v.  Marquette,  53  Mich.  450;  In  re  Frazee,  63  Micl> 
396;  6  Am.  St.  Rep.  310;  Robison  v.  Miner,  68  Mich.  556;  Peo- 
ple v.  Armstrong,  73  Mich.  288;  16  Am.  St.  Rep.  578. 

The  power  of  the  legislature  in  the  matter  of  harbor  and 
dock  lines  upon  streams  where  the  bank-owner's  title  in  fee 
reaches  to  the  bed  of  the  river,  subject  to  the  public  use  for 
purposes  of  navigation,  came  before  the  supreme  court  of  the 
United  States  in  Yates  v.  Milwaukee,  10  Wall.  497.  Yatea 
built  a  wharf  over  the  low  water  in  the  Milwaukee  River  the 
width  of  his  lot,  and  190  feet  in  length,  to  reach  navigable 
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water.  The  legislature  of  Wisconsin  had  authorized  the  com- 
mon council  of  Milwaukee  to  establish,  by  ordinance,  doclr 
and  wharf  lines  on  this  river,  and  to  restrain  and  prevent  en 
croachments  and  obstructions  therein,  and  to  cause  it  to  be 
dredged.  The  city  by  ordinance  declared  this  wharf  to  be 
an  obstruction  to  navigation  and  a  nuisance,  and  ordered  it 
abated.  Yates  refused  to  abate  it.  Thereupon  the  city  con- 
tracted with  a  person  to  remove  it,  and  Yates  filed  his  bill  to 
restrain  such  removal.  There  was  no  evidence  to  show  that 
the  wharf  was  an  actual  obstruction  to  navigation,  or  was  in 
any  other  sense  a  nuisance.  The  court,  speaking  through  Mr, 
Justice  Miller,  said:  "We  are  of  the  opinion  that  the  city  of 
Milwaukee  cannot,  by  creating  a  mere  artificial  and  imaginary 
dock-line  hundreds  of  feet  away  from  the  navigated  part  of 
the  river,  and  without  making  the  river  navigable  up  to  that 
line,  deprive  riparian  owners  of  the  right  to»evail  themselves 
of  the  advantage  of  the  navigable  channel  by  building  wharves 
and  docks  to  it  for  that  purpose." 

It  is  also  further  said  that  the  riparian  right  in  the  bed  of 
the  stream  "is  property,  and  is  valuable,  and  though  it 
must  be  enjoyed  in  due  subjection  to  the  rights  of  the  public, 
it  cannot  be  arbitrarily  or  capriciously  destroyed  or  impaired. 
It  is  a  right  of  which,  when  once  vested,  the  owner  can  only 
be  deprived  in  accordance  with  established  law,  and  if  neces- 
sary that  it  be  taken  for  the  public  good,  upon  due  compensa- 
tion." 

See  also  Norfolk  City  v.  Cooh,  27  Gratt.  430,  where  it  is  held 
that  the  soil  under  water  of  the  riparian  proprietor  is  not  a 
mere  license  or  privilege,  but  is  property, — property  in  the 
Boil  up  to  the  line  of  navigability,  though  covered  with  water. 

An  interesting  case,  and  one  in  point,  is  City  of  Janesville  v. 
Carpenter,  77  Wis.  288;  20  Am.  St.  Rep.  123.  The  legislature 
of  Wisconsin  in  1887  passed  an  act  "  that  it  shall  be  unlawful 
and  presumptively  injurious  ....  to  persons  and  property 
to  drive  piles  ....  in  Rock  River  within  the  limits  of  the 
county  of  Rock,  and  the  doing  of  any  such  act  shall  be  en- 
joined at  the  suit  of  any  resident  tax-payer,  without  proof 
that  any  injury  ....  has  been  or  will  be  caused' by  reason 
of  such  act";  and  further  provided  that  such  acts  might  be  en- 
joined at  the  suit  of  anyone  having  the  use  of  the  water-power 
of  the  river  in  said  county,  without  other  proof  than  that  the  act 
would  cause  the  river  or  rise  to  set  back  to  some  extent  at  the 
place  where  the  water -used  to  operate  his  mili  or  factory  is 
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discharged  into  the  river.  This  would  seem  to  have  been  the 
exercise  of  the  police  power  of  the  legislature  declaring  cer- 
tain specific  things  nuisances  per  se.  But  the  Wisconsin  su- 
preme court  holds  that  such  legislation  is  void,  and  in  viola- 
tion of  the  constitution,  in  that  it  deprives  the  riparian  owner 
of  his  property  in  the  river  without  compensation  and  without 
due  process  of  law.  The  court  says:  "This  is  the  first  time 
that  any  legislature  of  any  enlightened  country  ever  attempted 
to  create  an  action  without  any  cause  of  action;  to  authorize  a 
complaint  to  be  made  to  a  court  when  there  is  nothing  to  com- 
plain of;  to  compel  the  courts  to  enjoin  the  lawful  use  and  en- 
joyment of  one's  own  property,  'without  proof  that  any  injury 
or  danger  has  been  or  will  be  caused  by  reason  of  such  act."* 

The  court  holds  as  follows  in  regard  to  the  right  of  the  per- 
son sought  to  be  enjoined  by  the  city  under  this  act:  "That 
Thomas  Lappin,  the  owner  in  fee  of  this  ground,  has  the  right 
to  use  and  enjoy  it  to  the  center  of  the  river  in  any  manner  not 
injurious  to  others,  and  subject  to  the  public  right  of  naviga- 
tion, has  been  too  often  decided  by  this  court  and  other  courts 
to  be  questioned.  As  a  riparian  owner  of  the  land  adjacent 
to  the  water,  he  owns  the  bed  of  the  river  usque  adfilum  aquse^ 
subject  to  the  public  easement,  if  it  be  navigable  in  fact,  and 
with  due  regard  to  the  rights  of  other  riparian  proprietors.  He 
may  construct  docks,  landing-places,  piers,  and  wharves  out 
to  navigable  waters  if  the  river  is  navigable  in  fact;  and  if  it 
is  not  so  navigable,  he  may  construct  anything  he  pleases  to 
the  thread  of  the  stream,  unless  it  injures  some  other  riparian 
proprietor,  or  those  having  the  superior  right  to  use  the  waters 
for  hydraulic  purposes:  Jones  v.  Pettiboney  2  Wis.  308;  Arnold 
V.  Elmore,  16  Wis.  509;  Yates  v.  Judd,  18  Wis.  118;  Walker  v. 
Shepardson,  4  Wis.  486;  65  Am.  Dec.  324;  Wisconsin  River 
Improvement  Co.  v.  Lyons,  30  Wis.  61;  Delaplaine  v.  Chicago 
etc.  R'y  Co.,  42  Wis.  214;  24  Am.  Rep.  386;  Cohn  v.  Wausau 
Boom  Co.,  47  Wis.  314;  Stevens  Point  Boom  Co.  v.  Reilly,  46 
Wis.  287;  Hazeltine  v.  Case,  46  Wis.  391;  32  Am.  Rep.  715. 
Subject  to  these  restrictions,  he  has  the  right  to  use  his  land 
under  water  the  same  as  above  water.  It  is  his  private  prop- 
erty under  the  protection  of  the  constitution,  and  it  cannot  be 
taken,  or  its  value  lessened  or  impaired,  even  for  public  use, 
without  compensation,  or  without  due  process  of  law,  and  it 
cannot  be  taken  at  all  for  any  one's  private  use." 

This,  in  my  opinion,  is  the  title  also  that  the  defendant 
Powers  holds  iifl  the  bed  of  Grand  River  opposite  his  shore-line, 
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and  his  rights  are  co-extensive  with  those  given  by  the  Wiscon- 
sin supreme  court  to  Lappin;  and  that  the  law  of  this  state  is 
in  complete  accord  and  harmony  with  that  of  our  sister  state 
of  Wisconsin  in  respect  to  riparian  rights.  See  especially 
Jiyan  v.  Brown,  18  Mich.  196;  100  Am.  Dec.  154;  Attorney- 
General  v.  Evart  Booming  Co.,  34  Mich.  462;  Sterling  v.  Jack' 
son,  69  Mich.  510-512,  opinion  of  Campbell,  J.;  Middleton  v. 
Flat  River  Booming  Co.,  27  Mich.  533  (ann.  ed.),  and  notes; 
Watson  V.  Peters,  26  Mich.  508  (ann.  ed.),  and  cases  cited  in 
note  1;  Grand  Rapids  Booming  Co.  v.  Jarvis,  30  Mich.  308; 
Maxwell  v.  Bay  City  Bridge  Co.,  41  Mich.  466. 

I  do  not  pass  upon  the  right  of  the  legislature  to  empower 
the  city  of  Grand  Rapids  to  establish  dock-lines  within  the 
limits  of  the  navigable  part  of  the  river,  if  there  is  such  navi- 
gable water,  and  to  prevent  any  encroachments  upon  or  ob- 
structions within  the  water  so  outlined  as  navigable.  It  is 
not  necessary  to  the  determination  of  this  case.  But  outside 
of  the  navigable  water  no  dock-line  can  be  drawn,  and  the 
property  thereby  taken'  for  public  use  without  compensation 
to  or  consent  of  the  riparian  owners.  Nor  do  I  decide  that 
the  city  may  not  make  and  enforce  all  needful  and  reasonable 
rules  and  regulations  as  to  the  public  and  private  use  of  this 
river  necessary  to  the  public  health  of  said  city,  or  to  prohibit 
any  encroachment  upon  the  river-bed  which  will  tend  seriously 
to  increase  the  danger  of  floods  and  the  destruction  of  property 
thereby.  The  city  saw  fit  in  its  proofs  to  rest  upon  the  validity 
of  the  dock-lines.  There  is  no  showing  that  the  building  of 
this  wall  will  be  of  the  least  detriment  to  the  public  health, 
or  that  it  will  have  any  tendency  to  increase  the  dangers  aris- 
ing from  floods.  The  river  is  narrower  below  this  wall,  and 
made  so  by  bridges  of  the  city's  own  construction  and  main- 
tenance, than  it  will  be  at  any  place  where  the  wall  will  be 
situated  after  it  has  been  constructed  as  proposed  by  the  de- 
fendant. The  city  engineer  can  see  no  reason,  in  his  testi- 
mony, why  the  building  of  this  wall  will  tend  either  to  the 
creation  of  overflows,  or  to  increase  the  floods  that  sometimes 
have  existed  from  various  causes  in  high  water.  I  have  not 
space  to  discuss  the  testimony,  but  it  is  wholly  barren  of  any 
showing  that  this  wall,  which  the  defendant  is  building,  and 
proposes  to  build,  upon  his  own  land,  will  interfere  in  the  least 
with  the  public  use  of  the  river,  the  rights  of  any  other  riparian 
owner  in  the  stream,  or  damage  any  public  or  private  interest 
(0  any  perceptible  extent.    It  may  be  that  such  a  showing 
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can  be  made  as  would  entitle  the  complainant  to  the  relief 
asked,  but  it  has  not  seriously  been  attempted  by  the  proofs, 
presumably  for  the  reason  that  the  complainant  supposed  its 
case  was  completely  made  out  by  the  law,  by  virtue  of  the 
legislative  act  and  the  municipal  proceedings  under  it. 

The  decree  of  the  court  below  must  be  reversed,  the  bill  dis- 
missed, with  costs  of  both  courts,  but  without  prejudice  to  any 
further  action  or  proceeding,  if  cause  can  be  shown  for  it  as 
heretofore  pointed  out.  ^ 

CoNsnrnnoNAL  Law  —  Duk  Process  ot  Law. — No  person  can  be  preju- 
diced or  his  rights  of  property  affected  without  notice,  actual  or  coustructive: 
Great  West  etc  Miru  Co,  v.  Woodmaa  etc  Min.  Co.,  12  CoL  46;  13  Am.  St. 
Kep.  204. 

Waters  —  Tmji  or  Riparian  Propriktor:  See  note  to  Janemllev.  Car- 
penter, 20  Am.  St  Rep.  136;  Fulmer  r.  Williams,  122  Pa.  St  191;  9  Am.  St 
Rep.  88,  and  note;  Lake  Superior  L.  Co.  v.  Emerson,  38  Mian.  406;  8  Am.  St 
Rep.  679,  and  note.  A  grant  of  land  bounded  npon  or  along  a  river  above 
tide-water,  in  New  Jersey,  carries  the  title  to  the  grantee  to  the  center  of  the 
itream:  Kanouse  ▼.  Stockhower,  48  N.  J.  £q.  42;  see  note  to  Allen  v.  Weber, 
80  Wis.  531;  27  Am.  St  Rep.  51. 

Waters  —  Riparian  Rights. — For  a  discussion  of  the  rights  of  land- 
owners on  navigable  waters  fronting  their  lands,  and  in  the  lands  under  sach 
waters,  see  extended  note  to  Miller  v.  Mendenhall,  19  Am.  St.  Rep.  226-235. 

Waters  —  Floatable  Streams  —  Riparian  Rights.  —  As  to  the  rights 
of  riparian  owners  in  the  waters  of  floatable  streams,  see  Oaston  v.  Mace,  33 
W.  Va.  14;  25  Am.  St.  Rep.  848,  and  note  862.  The  owner  of  the  bed  of  a 
river  navigable  in  fact,  though  not  navigable  under  the  common-law  rule, 
may  use  the  land  and  whatever  is  incident  thereto,  including  the  water  over 
it,  in  any  lawful  way,  but  may  not  in  so  doing  impede  or  materially  inter- 
fere with  navigation:  StaU  v.  Narrows  I.  Club,  100  N.  C.  477;  6  Am.  St  Rep. 
618. 

Waters  —  Riparian  Rights  —  Construction  of  Docks,  WHARVESt 
Piers,  etu — As  to  the  right  of  the  riparian  owner  of  lands  adjacent  to 
waters  to  construct  docks,  landings,  piers,  and  wharves  out  in  the  waters, 
whether  they  are  waters  navigable  in  faot  or  not,  see  Janesville  r.  Carpenter, 
77  Wis.  288;  20  Am.  St  Rep.  123,  and  note.  Compare  also  note  to  Miller 
V.  Mendenhall,  19  Am.  St.  Rep.  231-233.  A  riparian  owner  has  no  right  aa 
against  the  state  or  its  grantees  to  extend  wharves  in  front  of  his  land  below 
high-water  mark  on  the  shore  of  the  sea:  Eisenfxich  v.  Hatfield,  2  Wash.  236. 

Waters  —  Doe  Process  or  Law. — A  riparian  owner's  right  to  build  in 
front  of  his  lands  out  to  navigable  waters  cannot  b«  taken  away,  or  its  rain* 
impaired,  even  for  public  use,  without  compensation,  under  due  process  of 
law,  and  it  cannot  be  taken  at  all  for  private  use:  Janesville  r.  Carpenter,  77 
Wis.  288;  20  Am.  St  Rep.  123. 

NaiSANOES  — Power  to  Declare  What  abe.  — The  legislature  cannot 
make  that  a  nuisance  which  is  not  such  in  factt  FirM  Nat,  Bank  v.  SarliSt  19 
liuL  201|  tmtet  jf.  187,  and  not*. 
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People  v,  Mueeay. 

(89  MiCHIOAN,  276.) 

OUMiVAL  Law  —  Pcbuc  Trial  —  Right  ow  Accttskd  to  hatb.  —  A  per- 
■on  accaaed  of  crime  has,  by  the  constitution  and  laws  of  Michigan,  a 
right  to  a  pablio  trial,  and  an  order  made  by  the  trial  court  in  a 
eriminal  case  directing  an  officer  to  stand  at  the  door  of  the  court* 
room,  "  and  see  that  the  room  is  not  overcrowded,  but  that  all  respect- 
able citizens  be  admitted,  and  bare  aui  opportanity  to  get  in  when  they 
•hall  apply,"  violates  the  legal  and  constitutional  right  of  the  accused 
to  a  public  trial,  although  there  were  private  entrances  to  the  court-room, 
through  which  persons  who  wished  to  do  so  might  gain  admission. 

Writ  or  Certiorari  la  Propxr  Wat  to  Brino  Cass  befurb  Suprbhi 
Court  when.  —  Where  a  bill  of  exceptions  would  not  show  that  the 
court-room  was  not  crowded  at  the  trial,  that  most  of  the  seats  provided 
for  spectators  were  vacant,  and  that  many  dififerent  persons  who  showed 
themselves  to  be  citizens  of  the  state  applied  for  admission  and  were  re- 
fused, but  these  matters  can  all  be  properly  raised  and  brought  before 
the  court  by  affidavit  upon  certiorari^  the  proper  way  in  which  to  bring 
the  case  before  the  supreme  court  is  by  the  writ  of  certiorari,  and  not  by 
writ  of  error  or  bill  of  exceptions. 

Former  Jeopardt,  Plea  of,  not  Available  to  Accused,  when.  — Where 
a  conviction  and  judgment  are  set  aside  on  proceedings  instituted  by  a 
prisoner,  on  the  ground  that  he  has  been  deprived  of  a  public  trial,  th* 
plea  of  former  jeopardy  cannot  avail  to  prevent  a  second  triaL 

Certiorari.    The  opinion  states  the  case. 

Oscar  M.  Springer  and  W.  Edgar  Springer^  for  the  respond- 
ent 

A.  A.  EllUf  attorney-general,  James  V.  D.  Willcox^  prosecut- 
ing attorney,  and  Allan  H,  Frazer^  assistant  prosecuting  at- 
torney, for  the  people. 

Champlin,  C.  J.  The  respondent  was  convicted  upon  an 
information  charging  hira  with  the  murder  of  Edward  Shoe- 
maker, in  the  recorder's  court  for  the  city  of  Detroit,  presided 
over  by  the  Hon.  F.  H.  Chambers,  associate  judge,  and  sen- 
tenced to  be  imprisoned  in  solitary  confinement,  at  hard  labor, 
for  life,  in  the  state  prison  at  Jackson,  and  is  now  undergoing 
sentence.  He  sued  out  a  writ  of  error,  and  also  a  writ  of  cer- 
tiorari. No  bill  of  exceptions  was  settled  or  signed,  and  the 
return  thereto  brings  up  merely  the  record  of  the  case,  to  and 
including  judgment,  in  which  there  appears  to  be  no  error. 
The  writ  of  certiorari  was  based  upon  the  petition  of  Oscar  M. 
Springer,  the  attorney  for  respondent,  made  and  sworn  to  in 
his  behalf,  and  sets  forth  that  the  respondent  was  not  accordtd 
a  public  trial;  that  the  public  were  excluded  from  day  to  day 
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from  the  court-room  during  the  progress  of  defendant's  trial, 
as  api^ears  by  the  afl&davits  of  Charles  Flowers,  William  May, 
John  B.  Stadler,  Michael  McKeogh,  Henry  S.  Self,  Joseph 
Boushey,  William  C.  Nash,  and  Thomas  M.  Donnelly,  filed 
with  said  petition  and  made  a  part  thereof, 

Thomas  M.  Donnelly's  affidavit  shows  that  he  is  an  attorney 
at  law;  that  during  the  progress  of  the  trial  of  Thomas  Mur- 
ray, charged  with  the  murder  of  Officer  Shoemaker,  he  went 
to  the  recorder's  court  of  the  city  of  Detroit,  where  said  case 
was  on  trial,  and  attempted  to  enter  the  court-room;  that  he 
was  stopped  in  a  peremptory  manner  by  the  officer  at  the  door, 
who  asked  him  this  question,  "Have  you  any  business  here?'* 
to  which  deponent  replied  that  he  had  no  particular  business, 
except  that  he  wanted  to  hear  what  was  going  on  at  the  trial; 
that  thereupon  the  officer  said  to  him,  "The  judge  doesn't 
want  to  see  you";  and  shoved  him  away  from  the  door,  and 
closed  the  door  in  his  face;  that  he  afterwards  gained  admis- 
sion to  the  court-room  through  the  clerk's  office;  that  on  en- 
tering the  court-room  he  looked  around,  and  saw  how  many 
persons  were  in  the  court-room,  and  according  to  his  judgment 
there  were  not  to  exceed,  outside  of  the  officers  of  the  court, 
the  police  commissioners,  and  policemen,  a  dozen  persons  ia 
the  court-room. 

The  affidavit  of  Charles  Flowers  shows  that  he  is  an  attor- 
ney at  law  practicing  in  Detroit;  that  he  was  of  counsel  for 
David  McCormick,  who  was  charged,  with  Thomas  Murray, 
with  the  killing  of  Officer  Shoemaker,  and  was  present  at  the 
greater  part  of  the  trial  of  said  Murray,  which  continued  about 
two  weeks;  that  after  the  jury  were  sworn,  and  during  the 
continuance  of  said  trial,  the  public  were  excluded  from  the 
court-room,  an  officer  being  placed  at  the  door  of  the  court- 
room, who  refused  admission  to  the  general  public;  that  he  on 
several  occasions  interceded  with  the  said  officer,  and  sought 
to  gain  admission  for  the  friends  of  deponent  and  others, 
known  by  deponent  to  be  reputable  and  orderly  citizens,  and 
such  permission  was  invariably  refused,  the  said  officer  in- 
forming Flowers  that  he  had  been  instructed  by  the  court  to 
admit  no  one  who  had  not  business  in  the  court;  that  on  each 
of  such  occasions  he  noticed  that  the  court-room  was  compara- 
tively empty,  the  only  persons  present  being  about  a  dozen 
policemen,  three  or  four  detectives,  several  police  commission- 
ers, and  others  apparently  interested  in  the  conviction  of  de- 
fendant; that  on  one  occasion  be  protested  against  the  secret 
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trial  which  was  going  on,  and  asked  the  conrt  to  permit  the 
public  to  enter;  that  the  court  replied  that  he  did  not  propose 
to  have  the  court-room  crowded  with  people;  that  at  the  time 
this  protest  was  made  deponent  counted  the  number  of  per- 
sons outside  the  bar  of  the  court,  and  that  there  were  five  per^ 
sons  only  present,  and  at  the  same  time  there  were  in  the  hall 
at  least  twenty  persons,  many  of  whom  he  knew  to  be  reputable 
citizens,  asking  to  be  admitted;  and  he  says  that  the  seating 
capacity  of  the  court-room  is  at  least  two  hundred,  and  that 
at  no  time  during  the  trial  were  there  more  than  twenty  per- 
sons in  the  court-room,  outside  of  the  officers  and  policemen 
before  mentioned;  that  he  can  positively  say  that  he  saw  at 
least  fifty  persons  refused  admission;  that  he  was  applied  to 
by  several  citizens,  and  went  with  them  to  the  officer  at  the 
door,  and  asked  said  officer  to  admit  them;  that  they  were 
friends  of  deponent,  and  had  a  right  to  witness  the  trial;  and 
that  on  each  occasion  admission  was  peremptorily  refused. 

The  affidavit  of  William  May  shows  that  he  is  a  citizen  of 
the  United  States,  and  a  resident  of  the  city  of  Detroit,  county 
of  Wayne,  state  of  Michigan;  that  he  is  a  deputy  clerk  in  the 
office  of  the  county  clerk  for  the  county  of  Wayne;  that  during 
the  progress  of  the  trial  of  Thomas  Murray,  charged  with  the 
murder  of  Officer  Shoemaker,  he  endeavored  to  secure  admit- 
tance to  the  recorder's  court,  where  said  Thomas  Murray  was  on 
trial  on  the  charge  aforesaid,  but  was  stopped  at  the  door  by  a 
policeman;  that  he  had  considerable  difficulty  in  gaining  ad- 
mission to  said  court;  that  he  met  in  the  corridor  leading  to 
the  court-room  two  jurymen  of  the  Wayne  circuit  court,  who 
stated  that  they  were  desirous  of  attending  said  trial,  and  had 
been  refused  admission  to  said  court-room;  that  before  they 
could  get  into  said  court  he  had  to  obtain  permission  of  the 
judge,  although  the  benches  in  the  court-room  provided  for  the 
public  were  practically  vacant;  that  the  officer  at  the  door  of 
said  court  informed  him  that  the  general  public  were  not  al- 
lowed admission  to  the  court;  that  he  saw  a  number  of  persons 
standing  around  the  corridor  leading  to  the  court,  who  had  ap- 
parently been  denied  admission. 

John  B.  Stadler  in  his  affidavit  says  that  he  is  a  resident  of 
the  city  of  Detroit;  that  he  attended  the  trial  of  Thomas  Mur- 
ray, charged  with  the  killing  of  Officer  Shoemaker;  that  he  had 
difficulty  in  getting  into  the  court-room,  and  would  not  have 
been  admitted  had  it  not  been  for  the  intervention  of  the  pros- 
ecuting attorney;  that  during  the  trial,  which  lasted  for  nearly 
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two  weeks,  he  knows  that  the  public  generally  were  excluded 
from  the  court-room;  that  he  has  seen  a  number  of  persons 
from  day  to  day  trying  to  gain  admission  to  the  court-room, 
and  who  were  not  admitted  by  the  officer,  although  there  was 
plenty  of  seating  capacity  in  the  court-room  for  spectators  and 
the  public;  that  on  one  occasion  he  remembers  having  seen 
persons  trying  to  gain  admission,  and  they  were  refused  by  the 
officer  at  the  door,  and  he  knows  that  there  were  not  to  exceed 
five  or  six  persons  sitting  on  the  benches  provided  for  the  pub- 
lic; that  he  has  seen  the  hall  leading  to  the  court  full  of  people 
who  were  excluded  from  the  court-room,  although  the  benches 
provided  for  the  public  inside  were  practically  vacant. 

Michael  McKeogh's  affidavit  shows  that  he  is  a  citizen  of 
the  United  States,  and  a  resident  of  the  city  of  Detroit;  that 
he  attempted  to  gain  admission  to  the  court-room  for  the  pur- 
pose of  witnessing  and  hearing  the  trial;  that  he  was  stopped 
in  a  peremptory  manner  by  a  police-officer  stationed  at  the 
door,  and  informed  that  he  could  not  go  in;  that  he  had  an 
opportunity  of  seeing  into  the  court-room,  and  can  positively 
Buy  that  the  benches  provided  for  the  public  were  practically 
vacant. 

Henry  S.  Self  says  that  during  the  progress  of  the  trial  he 
made  application  on  two  different  occasions  for  admission  to 
the  court,  on  both  of  which  there  was  an  officer  stationed  at 
the  door  of  the  court-room  where  Murray  was  on  trial,  and  he 
was  refused  admission  by  the  officer  at  the  door;  that  on  both 
occasions  he  saw  a  number  of  persons  trying  to  gain  admis- 
sion, who  were  refused  in  a  peremptory  manner  by  the  officer 
at  the  door,  notwithstanding  the  fact  that  the  benches  in  the 
court-room  provided  for  the  public  were  practically  vacant 

Joseph  Boushey  swears  that  he  is  a  resident  of  the  city  of 
Detroit,  and  a  citizen  of  the  United  States,  and  has  lived  in 
the  city  of  Detroit  for  a  number  of  years;  that  on  the  22d  and 
23d  of  April,  during  the  trial  of  Thomas  Murray,  he  applied 
for  admission  to  the  court,  and  was  peremptorily  refused,  al- 
though there  were  very  few  people  in  the  court-room;  that  on 
the  twenty-second  day  of  April  he  stood  around  the  corridor 
leading  to  the  court-room  from  nine  o'clock  in  the  morning 
until  twelve  at  noon,  and  that  during  that  time  he  saw  at  least 
fifty  persons  try  to  gain  admission,  who  were  refused  admis- 
sion to  said  court-room;  that  he  is  able  to  say  positively  that 
there  were  not  on  that  day  to  exceed  a  half-dozen  persons 
sitting  on  the  benches  of  said  court-room  on  the  north  side 
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thereof;  and  again,  on  the  23d  of  April,  he  was  in  the  corri- 
dor leading  to  said  court-room,  and  saw  at  least  fifty  persons 
who  were  peremptorily  refused  admission  by  the  police-officer 
stationed  at  the  door,  there  being  not  to  exceed  a  half-dozen 
persons  sitting  upon  the  benches  in  the  court-room. 

W.  C.  Nash  swears  that  he  is  a  resident  of  the  city  of  De- 
troit, and  that  he  made  application  for  admission  to  the  court- 
room during  the  progress  of  the  trial  of  Thomas  Murray, 
charged  with  the  murder  of  Officer  Shoemaker;  that  he  was 
peremptorily  refused  admission  by  the  police-officer  stationed 
at  the  door  of  said  court;  that  he  had  an  opportunity  to  see 
into  the  court-room,  and  knows  that  the  benches  on  the  north 
side  of  said  court-room  provided  for  the  public  were  practically 
vacant;  and  that  at  the  time  he  made  application  for  admis- 
sion to  said  court  he  saw  a  number  of  persons  in  the  corridor 
leading  to  said  court  who  apparently  desired  to  get  in,  but 
were  not  permitted  to  do  so  by  the  officer  at  the  door. 

To  the  writ  of  certiorari  the  presiding  judge  returns  as  fol- 
lows: "I  hereby  certify  and  return  that  the  following  statement 
of  what  occurred  is  a  true  and  correct  statement  of  all  that  oc- 
curred, within  my  knowledge,  during  the  said  trial,  while  court 
was  in  regular  session,  in  reference  to  the  exclusion  of  the 
public  from  the  court-room,  as  appears  from  the  stenographic 
minutes:  — 

" '  Mr.  Springer:  My  attention  has  been  called  to  the  fact 
that  a  large  number  of  respectable  citizens  and  tax-payers 
have  been  excluded  from  the  court-room  by  the  officer,  who 
does  not  seem  to  be  able  to  exercise  any  discretion  whatever 
in  that  respect,  and  the  talk  around  town  is,  that  this  trial  is 
a  sort  of  a  star-chamber  proceeding. 

"'The  Court:  You  don't  think  so? 

" '  Mr.  Springer:  I  don't  know,  your  honor.  I  don't  know 
who  has  been  excluded  or  who  has  not;  but  for  the  sake  of 
saving  the  point,  I  desire  an  exception  to  be  entered  on  the 
record. 

"  *  The  Court:  I  cannot  give  you  an  exception  to  that.  That 
is  not  in  the  order  of  trial.  That  is  not  the  way  to  get  it. 
There  is  nothing  before  the  court  on  that  subject.  I  want  to 
say  this:  The  orders  to  the  officer  were,  that  he  should  stand 
at  the  door,  and  see  that  the  room  is  not  overcrowded,  but  that 
all  respectable  citizens  be  admitted,  and  have  an  opportunity 
to  get  in  when  they  shall  apply. 

"  '  Mr.  Springer:  If  your  honor  please,  I  understand — 
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"  *  The  Court:  If  you  can  make  any  capital  out  of  that,  you 
can  make  it. 

"  *  Mr.  Springer:  I  am  not  trying  to  make  any  capital  out 
of  it. 

" '  The  Court:  It  looks  like  it. 

" '  Mr.  Springer:  In  order  to  determine  whether  or  not  these 
things  have  been  done,  I  think  it  would  be  well  to  call  the 
officer  to  the  stand  to  testify  to  what  he  has  done. 

"  *  The  Court:  You  propose  to  stop  the  trial  now,  and  intro- 
duce extraneous  matter.    I  do  not  propose  to. 

"  *  Mr.  Springer:  Your  honor,  then  I  will  take  an  exception 
to  that. 

**  *  The  Court:  The  officer  has  got  his  orders,  and  they  are 
in  accordance  with  the  law,  as  I  take  it,  and  if  you  have  any 
objection  you  will  have  to  take  it  in  some  other  way  than  by 
exception.     Proceed  with  the  trial.' 

"  And  I  hereby  further  certify  and  return  that  no  order  was 
ever  made  by  me  at  or  during  the  said  trial  excluding  any 
person  or  persons  from  the  court-room  during  the  said  trial; 
that  the  said  trial  was  at  all  times  during  the  same  a  public 
trial,  within  the  meaning  of  the  constitution;  that  the  said 
court  was  every  morning,  while  the  same  was  had,  regularly 
opened  by  an  officer  thereof,  duly  authorized,  and  declared 
open  for  the  hearing  and  trial  of  causes,  and  there  were  several 
places  of  ingress  and  egress  accessible  to  persons  wishing  to 
visit  the  said  court  at  all  times,  and  there  were  always  present 
during  said  trial  several  persons,  and  at  most  times  a  very 
large  assembly  of  persons,  apparently  listening  to  the  trial." 

We  cannot  accept  the  conclusion  of  the  judge,  "that  the  said 
trial  waa  at  all  times  during  the  same  a  public  trial,  within 
the  meaning  of  the  constitution."  The  first  clause  of  section 
28  of  article  6  of  the  constitution  reads  as  follows:  "  In  every 
criminal  prosecution,  the  accused  shall  have  the  right  to  a 
speedy  and  public  trial  by  an  impartial  jury." 

The  right  to  a  public  trial  is  one  of  the  most  important  safe- 
guards in  the  prosecution  of  persons  accused  of  crime.  In  this 
case,  when  the  accused  is  upon  trial  for  a  crime  for  which,  if 
convicted,  his  punishment  is  that  he  must  suffer  a  life  impris- 
onment, —  a  civil  death,  —  an  order  is  made  by  the  court 
which  violates  the  constitutional  right  of  the  accused,  and  the 
statute  enacted  to  protect  the  rights  of  parties  in  both  civil  and 
criminal  cases.  The  right  of  the  accused  to  a  public  trial  is 
included  in  the  same  section  of  the  constitution  with  the  right 
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to  a  trial  by  an  impartial  jury  of  twelve  men;  to  be  informed 
of  the  nature  of  the  accusation;  to  be  confronted  with  the  wit- 
nesses against  him;  to  have  compulsory  process  for  obtaining 
witnesses  in  his  favor;  and  to  have  the  assistance  of  counsel 
for  his  defense.  It  is  not  necessary  to  review  the  history  of 
the  administration  of  the  criminal  law  in  England,  or  to  call 
attention  to  the  abuses  in  its  administration,  to  show  the  rea- 
son why  these  important  provisions  were  inserted  in  our  con- 
stitution, which,  in  this  respect,  is  but  a  reflection  of  similar 
provisions  contained  in  all  of  the  constitutions  of  the  American 
states  and  of  the  United  States.  They  are  each  and  all  enacted 
for  the  protection  of  rights  of  persons  accused  of  criminal  of- 
fenses, and  each  is  a  constant  memorial  of  the  great  abuses 
practiced  in  England  at  one  time  and  another  prior  to  the 
American  revolution,  in  conducting  criminal  prosecutions.  In 
Hill  V.  People,  16  Mich.  351,  it  was  held  that  the  accused  per- 
son could  not  waive  his  constitutional  right  to  a  trial  by  a  jury 
of  twelve  men,  guaranteed  to  him  under  this  section  of  the 
constitution,  and  it  was  said  by  the  court  that  "  it  is  the  duty 
of  courts  to  see  that  the  constitutional  rights  of  a  defendant  in 
a  criminal  case  shall  not  be  violated." 

In  this  case  it  is  apparent  that  the  constitutional  rights  of 
Murray  were  violated  in  the  order  of  the  court  to  the  police- 
officer  stationed  at  the  door  of  the  court-room,  "that  he 
should  stand  at  the  door,  and  see  that  the  room  is  not  over- 
crowded, but  that  all  respectable  citizens  be  admitted,  and 
have  an  opportunity  to  get  in  when  they  shall  apply." 

It  is  shown  beyond  question  that  during  the  whole  trial  the 
court-room  was  not  overcrowded,  nor  were  the  seats  provided 
for  spectators  occupied  to  any  great  extent.  This  officer  was 
under  the  control  of  the  court,  and  when  the  court  was  in- 
formed that  he  was  excluding  citizens  and  tax-payers,  he  re- 
fused to  take  any  notice  of  the  complaint,  and  left  the  officer 
to  exercise  his  discretion  as  to  what  respectable  citizens  he 
should  admit.  Is  respectability  of  the  citizen  who  desires  to 
witness  a  trial  to  be  made  a  test  of  the  right  of  access  to  a 
public  trial  ?  and  is  that  test  to  be  left  to  the  knowledge  or  dis- 
cretion of  a  police-officer?  Must  a  citizen  who  wishes  to  wit- 
ness the  trial  of  a  person  accused,  whether  he  be  a  friend,  an 
acquaintance,  or  a  stranger  to  the  accused,  present  to  the  po- 
lice-officer stationed  at  the  door  of  the  temple  of  justice  a 
certificate  of  his  respectability  ?  If  so,  by  whom  shall  it  be 
certified  7    By  the  mayor,  the  chief  of  police,  or  police  com- 
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missioners,  or  by  hi8  pastor  or  clergyman  ?  Neither  the  con- 
Btitution  nor  the  law  requires  any  such  preposterous  condition 
to  the  admission  of  a  citizen  to  attend  and  witness  a  trial, 
either  civil  or  criminal. 

The  order  of  the  court  stationing  the  policeman  at  the  door, 
with  directions  to  admit  none  but  respectable  citizens,  was  not 
only  a  violation  of  the  constitution,  but  it  was  a  direct  viola- 
tion of  the  public  statutes  of  this  state.  Section  7244  of 
Howell's  Statutes  enacts:  "  The  sittings  of  every  court  within 
this  state  shall  be  public,  and  every  citizen  may  freely  attend 
the  same." 

This  statute  has  been  in  force  since  1846.  It  voices  the 
sentiment  of  the  people  at  the  time  the  constitution  of  1850 
was  adopted.  It  gives  expression  to  what  is  there  meant  by  a 
public  trial.  Courts  have  no  dispensing  power  when  the  legis- 
lature has  spoken.  The  judge  who  presided  at  the  trial  of 
this  case  was  as  much  bound  by  this  provision  of  law  as  the 
humblest  citizen.  The  trial  may  have  been  an  impartial 
one;  the  respondent  may  have  been  justly  convicted;  but  it 
still  remains  that  it  was  accomplished  in  violation  of  his  con- 
stitutional and  statutory  right  to  a  public  trial.  Edmund 
Burke  never  expressed  a  more  important  truth  than  when, 
speaking  respecting  the  suspension  of  habeas  corpus  at  the 
time  of  the  American  revolution,  he  said:  "  It  is  the  obnoxious 
and  suspected  who  want  the  protection  of  the  law."  Courts 
of  final  resort  cannot  consider  the  question  whether  the  re- 
spondent was  justly  convicted  or  not  in  passing  upon  ques- 
tions of  law  presented  for  their  consideration.  It  is  for  the 
protection  of  all  persons  accused  of  crime  —  the  innocently 
accused,  that  they  may  not  become  the  victim  of  an  unjust 
prosecution,  as  well  as  the  guilty,  that  they  may  be  awarded 
a  fair  trial  —  that  one  rule  must  be  observed  and  applied  to 
all. 

Since  the  case  was  submitted,  we  have  been  furnished  with 
a  brief  by  Allan  H.  Frazer,  in  behalf  of  the  people,  who  is  the 
prosecuting  attorney  who  secured  the  conviction  of  Murray. 
The  position  taken  by  the  learned  prosecutor  in  support  of  the 
conviction  of  Murray  is:  1.  That  the  fact  that  Murray  was 
not  awarded  a  public  trial  cannot  be  raised  or  adjudicated 
upon  certiorari;  2.  That  he  did  have  a  public  trial,  within  the 
meaning  of  section  28,  article  6,  of  the  constitution. 

We  do  not  think  that  the  errors  brought  up  by  the  writ  of 
certiorari  could  have  been  reached  by  a  writ  of  error.     Many 
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facts  which  are  shown  in  the  affidavits  and  petition  for  the 
writ  would  not  appear  in  the  return  to  a  writ  of  error  or  in  a 
bill  of  exceptions.  The  bill  of  exceptions  only  brings  up  such 
facts  as  appear  in  the  course  of  the  trial  in  the  presence  of  the 
court  And  during  the  trial  in  this  case  the  court  plainly  told 
the  counsel  for  the  accused  that  he  could  not  raise  the  ques- 
tion in  the  way  in  which  he  was  seeking  to  do  it,  and  charged 
him  with  an  effort  to  make  capital  out  of  his  objections.  The 
bill  of  exceptions  would  not  have  shown  that  the  court-room 
was  not  crowded;  that  most  of  the  seats  provided  for  specta- 
tors were  vacant;  that  many  different  persons,  and  the  par- 
ticular persons  showing  themselves  to  be  citizens  of  the  state, 
had  applied  for  admission,  and  had  been  refused;  none  of 
these  things  could  have  appeared  in  the  bill  of  exceptions. 
We  think  that  they  were  properly  raised  and  brought  before 
the  court  by  the  writ  of  certiorari. 

Three  authorities  are  cited  in  support  of  the  action  of  the 
judge.  One  is  the  case  of  State  v.  Brooks,  92  Mo.  573.  In 
that  case,  in  the  opinion  handed  down  by  the  supreme  court, 
it  was  said  that  an  objection  was  taken  that  the  defendant  did 
not  have  a  public  trial,  and  the  court  said:  "This  claim  is 
based  upon  the  fact  tha.t  during  the  early  stages  of  impaneling 
the  jury  two  men  were  stationed,  on  the  afternoon  of  one  day 
and  the  forenoon  of  the  next  day,  at  the  door  of  the  court-room, 
who  refused  to  admit  any  one  into  the  court-room  except  ju- 
rors, witnesses,  or  officers  of  the  court,  or  those  having  business 
in  court.  It  appears  that  when  this  matter  was  brought  to 
the  attention  of  the  court,  the  court  stated  that  no  order  had 
been  made  stationing  men  at  said  door,  and  announced  that 
any  one  who  wished  to  come  into  the  court-room  could  do  so, 
and  made  an  order  that  all  persons  be  admitted  until  all  the 
Beats  were  filled.  Had  the  court  either  refused  to  make  such 
an  order,  or  if,  after  making  it,  had  refused  a  request  on  the 
part  of  the  defendant  that  the  jurors  who  had  been  examined 
touching  their  qualifications  while  the  men  were  stationed  at 
the  door  should  be  re-examined,  this  might  have  afforded  some 
ground  for  the  complaint  made;  but  no  such  a  request  was 
made." 

This  is  not  in  any  respect  a  parallel  case  to  the  one  under 
consideration.  In  the  Brooks  case  the  exclusion  of  the  public 
only  continued  through  the  afternoon' of  one  day  and  the  fore- 
noon of  the  next.  In  Murray's  case  it  lasted  during  the  entire 
trial  of  two  weeks.     In  the  Brooks  case,  when  the  matter  was 
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called  to  the  attention  of  the  court,  the  court  stated  that  no 
order  had  been  made  stationing  men  at  the  door,  and  an- 
nounced that  any  one  who  wished  to  come  into  the  court-room 
could  do  so,  and  made  an  order  that  all  persons  be  admitted 
until  the  seats  were  filled.  In  Murray's  case  the  court  made 
the  order  stationing  the  policeman  at  the  door  to  see  that  all 
respectable  citizens  be  admitted.  His  attention  was  called  to 
the  fact  that  respectable  citizens  and  tax-payers  were  refused 
admission,  and  instead  of  making  an  order  that  all  citizens 
be  admitted  until  the  room  was  filled,  he  said  that  "  the  ofii- 
cer  has  got  his  orders,  and  they  are  in  accordance  with  the 
law,  as  I  take  it,  and  if  you  have  any  objection,  you  will  have 
to  take  it  in  some  other  way  than  by  exception.  Proceed  with 
the  trial." 

The  judge's  position  in  Murray's  case  finds  no  support  what- 
ever in  the  Brooks  case. 

We  are  also  cited  to  the  case  of  People  v.  Kerrigan,  IB  Cal. 
223.  In  that  case  the  defendant  was  convicted  of  an  assault 
with  intent  to  commit  murder.  The  defenses  interposed  at  the 
trial  were  "  not  guilty  and  insanity."  During  the  progress  of 
the  trial  in  the  court  below,  the  defendant  became  greatly  ex- 
cited, and  indulged  in  profane  and  abusive  language,  addressed 
to  the  judge  and  other  officers  of  the  court.  Her  conduct  cre- 
ated so  much  commotion  among  the  spectators  that  the  trial 
was  seriously  interrupted,  and  the  court  found  it  necessary  to 
make  an  order  excluding  spectators  from  the  court-room.  In 
deciding  the  case,  the  court  said:  *'  Appellant  claims  that  she 
was  deprived  of  the  constitutional  right  of  a  public  trial  by 
the  making,  and  enforcement  of  this  order.  There  is  some 
controversy  as  to  the  scope  of  the  order,  —  which  was  not  en- 
tered in  the  minutes  at  the  time,-^but  the  judge  certifies  that 
the  order  was,  'that  the  lobby  outside  of  the  court-room  should 
be  cleared  of  spectators,  as  their  presence  tended  to  irritate 
and  excite  the  defendant,  and  that  no  persons  except  officers 
of  the  court,  reporters  of  the  public  press,  friends  of  the  de- 
fendant, and  persons  necessary  for  her  to  have  on  said  trial 
should  be  allowed  to  remain.'  It  appears,  further,  from  tlie 
•tatement  of  the  judge,  that  no  order  was  made  requiring  the 
doors  to  be  closed,  and  that  in  fact  the  friends  of  defendant 
and  reporters  were  permitted  to  come  and  go  at  will;  that  the 
order  was  made  by  the  court  on  behalf  of  the  defendant,  as 
well  as  to  preserve  order,  because  the  attendance  and  conduct 
of  a  large  crowd  of  spectators  in  the  court-room  evideiitly 
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tended  to  excite  the  defendant;  and  it  is  apparent  from  the 
aflfidavits,  showing  the  conduct  of  the  defendant  and  many  of 
the  spectators,  that  such  was  the  fact.  In  our  opinion,  the 
order  and  action  of  the  court,  as  shown  by  the  bill  of  excep- 
tions, were  not  in  violation  of  the  defendant's  right  to  a  public 
trial.  It  was  proper,  we  think,  under  the  circumstances,  to  ex- 
clude from  the  court-room  those  who  were  excluded,  not  only 
because  of  the  vulgar  and  profane  language  of  the  defendant 
herself,  but  because  such  action  was  evidently  necessary  to 
protect  the  court  from  indignity  and  indecorum.  No  actual 
injury  to  the  defendant  is  shown.  It  is  not  shown  that  any 
person  who  could  have  been  of  any  service  to  the  defendant  on 
her  trial  was  excluded.  While  it  is  very  important  that  all 
the  rights  guaranteed  by  the  constitution  to  a  person  charged 
with  crime  should  be  fully  and  fairly  awarded  to  him,  it  is 
also  important  that  courts  of  justice  should  be  upheld  in  the 
enforcement  of  all  necessary  and  reasonable  rules  for  the 
orderly,  speedy,  and  effective  conduct  of  their  duties." 

Neither  is  this  case  an  authority  for  what  was  done  in  Mur- 
ray's case.  The  court  did  not  order  the  court- room  to  be  cleared 
of  spectators,  but  the  lobby  outside.  There  is  nothing  in  the 
facts  of  that  case  which  assimilate  in  any  degree  to  the  trial 
of  Murray.  Here  no  violence  is  shown,  no  disorderly  conduct, 
no  violent  or  disgraceful  action  on  the  part  of  Murray,  which 
tended  to  lessen  the  dignity  of  the  court,  or  bring  the  admin- 
istration of  justice  into  disrepute. 

I  cannot  accede  to  the  correctness  of  the  proposition  inti- 
mated in  that  case,  that  if  a  public  trial  has  not  been  accorded 
to  the  accused,  the  burden  is  upon  him  to  show  that  actual 
injury  has  been  suffered  by  a  deprivation  of  his  constitutional 
right.  On  the  contrary,  when  he  shows  that  his  constitutional 
right  has  been  violated,  the  law  conclusively  presumes  that 
he  has  suffered  an  actual  injury.  I  go  further,  and  say  that 
the  whole  body  politic  suffers  an  actual  injury  when  a  consti- 
tutional safeguard  erected  to  protect  the  rights  of  citizens  has 
been  violated  in  the  person  of  the  humblest  or  meanest  citizen 
of  the  state.  The  constitution  does  not  stop  to  inquire  of  what 
the  person  has  been  accused  or  what  crime  he  has  perpetrated; 
but  it  accords  to  all,  without  question,  a  fair,  impartial,  and 
public  trial.  There  is  no  such  limitation  in  the  constitution, 
nor  in  our  statute  above  quoted,  from  which  it  can  be  inferred 
that  "  the  requirement  is  fairly  observed  if,  without  partial- 
ity or  favoritism,  a  reasonable  proportion  of  the  public  is  suf- 
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fered  to  attend,  notwithstanding  that  those  persons  whose 
presence  could  be  of  no  service  to  the  accused,  and  who  would 
only  be  drawn  thither  by  a  prurient  curiosity,  are  excluded 
altogether." 

Who  is  to  decide  who  are  the  friends  of  the  accused?  The 
law  makes  no  such  test,  but  allows  all  citizens  freely  to  attend 
upon  any  trial,  whether  civil  or  criminal.  Instances  have 
been  referred  to  by  Judge  Cooley  in  his  work  upon  constitu- 
tional limitations,  5th  ed.,  at  page  380  (*312),  where,  under 
certain  circumstances,  it  might  be  proper  to  exclude  a  certain 
portion  of  the  community  from  attending  trials  which  would 
tend  to  degrade  public  morals,  or  would  shock  public  decency, 
in  which  he  says  that  at  least  the  young  should  be  excluded. 
There  can  be  no  objection  to  this,  so  long  as  citizens  of  the 
Btate  who  have  arrived  at  the  years  of  discretion  and  man- 
hood are  permitted  to  enter  freely.  The  learned  commenta- 
tor lays  it  down  that  "  the  requirement  of  a  public  trial  is 
for  the  benefit  of  the  accused,  that  the  public  may  see  he  is 
fairly  dealt  with,  and  not  unjustly  condemned,  and  that  the 
presence  of  interested  spectators  may  keep  his  triers  keenly 
alive  to  a  sense  of  their  responsibility  and  to  the  importance 
of  their  functions." 

It  is  also  urged  that  in  this  case  the  prisoner  was  accorded 
a  public  trial,  for  the  reason  that  there  were  several  other 
ways  of  obtaining  ingress  to  the  court-room  than  that  in  which 
the  public  generally  entered.  The  learned  judge  returns  to 
the  writ  of  certiorari  that  "  there  were  several  places  of  ingress 
and  egress  accessible  to  persons  wishing  to  visit  the  said  court 
at  all  times."  But  this  is  a  mere  subterfuge.  There  was  a 
public  entrance,  at  which  the  public  applied  for  admission 
and  were  refused.  As  is  shown  by  the  affidavits,  or  one  of 
them,  one  of  the  persons,  knowing  of  the  private  entrance 
through  the  clerk's  office,  entered  in  that  manner,  after  being 
refused  admission  at  the  public  entrance.  It  is  not  usual  for 
the  public  to  pass  through  these  private  entrances  into  the 
court-room,  and  it  is  no  answer  for  the  court  to  say,  that  al- 
though he  stationed  a  policeman  at  the  door  of  the  public 
entrance,  there  were  other  ways  of  ingress  to  persons  who 
wished  to  gain  admission.  We  have  no  hesitation  in  saying' 
that  the  prisoner  was  denied  the  right  of  a  public  trial,  and 
the  proceedings  in  consequence  roust  be  declared  a  mistrial, 
and  his  conviction  must  be  set  aside,  and  a  new  trial  must  be 
had. 

AM.  9t.  BIT.,  Vou  XXVIIL  -aO 
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We  are  asked  to  discharge  the  prisoner,  on  the  ground  that 
!he  has  been  once  in  jeopardy,  and  cannot,  therefore,  be  tried 
«gain.  The  question  is  a  serious  one,  and  we  have  considered 
it  with  care.  The  judgment  and  conviction  are  set  aside  in 
this  case  on  a  proceeding  instituted  by  the  prisoner,  and  la  to 
be  treated  as  if  the  judgment  had  been  arrested  on  his  own 
motion,  and  the  judgment  and  verdict  set  aside.  In  such 
cases  the  plea  of  former  jeopardy  cannot  avail:  State  v.  Hays, 

2  Lea,  156;  State  v.  Walters,  16  La.  Ann.  400;  State  v.  Red- 
man, 17  Iowa,  329;  People  v.  Cashorus,  13  Johns.  351;  State  v. 
Norvell,  2  Yerg.  24;  24  Am.  Dec.  458;  Commonwealth  v.  Hat- 
ion,  3  Gratt.  623;  State  v.  Clark,  69  Iowa,  196;  Gerard  v.  People, 

3  Scam.  362;  People  v.  Barric,  49  Cal.  342;  People  v.  dwell,  28 
Cal.  456;  Morrisette  v.  State,  77  Ala,  71;  People  v.  Helhing,  61 
Cal.  620;  Johnson  v.  State,  29  Ark.  31;  21  Am.  Rep.  154;  People 
V.  White,  68  Mich.  648;  People  v.  Price^  74  Mich.  37,  44;  1 
Bishop's  Criminal  Law,  sees.  1004,  1016. 

In  Hill  V.  People,  16  Mich.  351,  one  of  the  jury  who  convicted 
the  prisoner  was  an  alien,  and  therefore  disqualified,  and  it 
was  held  that  his  conviction  was  a  violation  of  section  28,  article 
6,  of  the  constitution.  The  respondent  in  that  case  moved  for 
a  new  trial  upon  that  ground.  This  court,  in  reversing  the 
judgment,  ordered  a  new  trial. 

The  judgment  must  be  reversed,  the  prisoner  must  be  re- 
manded to  the  custody  of  the  sheriff  for  the  county  of  Wayne, 
and  a  new  trial  is  ordered. 

Grant,  J.  I  concur  with  my  brother  Champlin  in  his 
opinion  that  the  respondent  was  not  accorded  a  public  trial, 
within  the  meaning  of  the  constitution  and  the  laws  of  this 
state,  but  I  cannot  concur  with  him  in  holding  that  the  writ 
of  certiorari  was  the  proper  way  to  bring  the  case  to  this  court. 
I  think  the  writ  was  improvidently  issued. 

The  respondent  offered  testimony  tending  to  show  that  per- 
sons had  been  excluded  from  the  court-room  during  the  trial, 
by  an  ofi&cer  in  charge  of  the  principal  entrance  to  the  court- 
room. The  court  refused  to  admit  it.  Respondent's  counsel 
excepted.  He  should  have  settled  a  bill  of  exceptions,  and 
brought  the  case  to  this  court  by  a  writ  of  error.  It  is  no  an- 
swer to  this  to  say  that  the  trial  court  refused  an  exception. 
This  no  court  could  prevent.  Counsel  announced  his  excep- 
tion, which  was  minuted  by  the  stenographer,  as  shown  by 
the  return.    No  order  was  made  by  the  court  and  entered  upon 
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the  minutes.  The  judge  had  given  instructions  to  the  officer 
not  to  permit  the  court-room  to  be  overcrowded.  This  in- 
struction was  proper,  but  he  had  no  right  to  commit  to  the 
officer  the  determination  as  to  who  were  respectable  citizens 
to  be  admitted.  It  is  apparent  that  the  court  could  make  no 
return  to  many  of  the  statements  made  in  the  affidavits,  for 
the  facts  they  stated  did  not  occur  in  his  presence.  The  ex- 
clusion of  citizens  was  a  fact  to  be  proven  like  any  other  fact, 
and  the  truth  should  be  elicited  by  examination  and  cross- 
examination.  It  does  not  seem  to  me  to  be  the  proper  prac- 
tice that  so  important  a  question  should  be  determined  in 
the  court  of  last  resort  upon  ex  parte  affidavits  which  contain 
many  hearsay  statments.  To  illustrate:  several  of  the  affiants 
say  that  the  benches  were  practically  vacant,  without  giving 
any  statement  or  opinion  as  to  how  many  were  there.  What 
is  meant  by  "practically  vacant"?  How  many,  in  the  opin- 
ion of  this  witness,  or  how  few,  should  be  present  in  order  to 
constitute  such  practical  vacancy?  Counsel  for  respondent 
recognized  this  as  the  proper  practice,  in  raising  the  point 
upon  the  trial,  for  in  a  reply  to  a  question  by  the  court,  he  said: 
"  I  don't  know  who  has  been  excluded  or  who  has  not,  but  for 
the  sake  of  saving  the  point,  I  desire  an  exception  to  be  entered 
on  the  record." 

Respondent  was  convicted  May  3,  1890.  August  28,  1890, 
he  presented  to  one  of  the  justices  of  this  court  a  petition  for 
a  writ  of  certiorari,  which  was  allowed,  and  no  steps  appear  to 
have  been  taken  to  bring  the  case  to  a  hearing  in  this  court 
until  the  October  term,  1891.  The  record  contains  less  than 
ten  pages.  All  the  facts  were  known  to  the  respondent  and 
his  counsel  at  the  trial.  All  the  papers  could  have  beea 
prepared  in  a  few  hours.  The  case  could,  and  should  if  pre- 
sented at  all,  have  been  presented  to  this  court  at  the  Juno 
term,  1890.  Instead,  however,  the  case  rests  for  three  and  one 
half  months,  until  the  time  to  settle  a  bill  of  exceptions  has 
expired,  and  then,  after  obtaining  an  allowance  of  the  writ, 
rests  for  thirteen  months  longer.  Meanwhile,  it  is  probable 
that  the  people's  testimony  is  scattered  and  lost  Such  de- 
lays, if  attributable  to  the  respondent,  do  not  comport  with 
innocence,  especially  when  he  is  in  prison  serving  out  hit 
sentence.  These  delays  cannot  be  too  severely  condemned. 
They  are,  in  my  judgment,  a  disgrace  to  the  administration 
of  the  criminal  law.  For  these  reasoas,  I  think  the  writ 
ahould  be  dismissed. 
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Public  Trial,  Right  to,  and  What  arb  IwraiNGSMtyTs  xtpou  It.  —  Ar- 
ticle 6  of  the  amendments  to  the  constitution  of  the  United  States  provide* 
that,  "  in  all  criminal  prosecntions,  the  accused  shall  enjoy  the  right  to  a 
speedy  and  public  trial,  by  an  impartial  jury  of  the  state  and  district  wherein 
the  crime  shall  have  been  committed."  The  constitutions  of  most,  if  not  all, 
of  the  states  of  the  Union  contain  the  same  or  similar  provisions.  The  right 
to  a  public  trial  is,  therefore,  one  that  cannot  be  questioned.  Bishop  says: 
"It  is  the  immemorial  usage  of  the  common  law,  not  only  in  England,  but 
in  every  part  of  this  country,  since  its  earliest  settlement,  to  try  all  prisoners 
in  open  court,  to  which  spectators  are  admitted":  1  Bishop's  Crim.  Proc, 
tec.  957.  And  it  is  no  doubt  owing  to  the  prevalence  of  this  usage,  and  to 
the  habits  of  thought  resulting  therefrom,  that  there  is  such  a  dearth  of  judi- 
cial decision  upon  the  question  nnder  discussion.  The  principal  case  is  the 
only  one  we  can  dnd,  after  a  diligent  search,  in  which  a  conviction  has  been 
■et  aside  on  the  ground  that  the  accused  was  denied  the  right  to  a  public 
triaL  But  while  the  accused  has  the  right  to  a  public  trial,  the  court  has  the 
power,  in  proper  cases,  to  put  a  reasonable  limit  to  the  number  of  persons 
that  may  be  admitted  to  the  court-room  during  the  trial,  and  may,  at  least 
temporarily,  exclude  from  the  court-room  noisy  and  boisterous  persons,  whose 
presence  and  conduct  tend  to  embarrass  witnesses,  or  to  interfere  with  the 
due  and  orderly  progress  of  the  trial.  It  may  also  regulate  the  indiscriminate 
admission  of  persons  of  a  known  class,  who  might  endanger  by  their  conduct 
the  security  of  the  administration  of  justice.  An4  it  may  exclude  from  the 
court-room  a  portion  of  the  community,  particularly  the  young,  during  trials 
that  tend  to  shock  the  sense  of  decency  or  degrade  the  public  morals.  Such 
precautionary  regulations  and  limitations  are  not  regarded  as  infringements 
upon  the  right  of  the  accused  to  a  public  trial:  Cooley  on  Constitutional  Lim- 
itations, 6th  ed.,  sec.  379;  1  Bishop's  Crim.  Proc,  2d  ed.,  sec.  959;  Rapalje'a 
Crim.  Proc,  sec.  213;  People  v.  Swafford,  65  CaL  223;  People  r.  Kerrigan,  73 
CaL  222;  State  v.  Brooha,  92  Mo.  542;  UniUd  States  v.  Buck,  4  Phila.  161; 
Oi-immeU  v.  StaU,  22  Tex.  App.  36;  58  Am.  Rep.  630.  Judge  Cooley,  in  dis- 
cussing  this  subject,  says:  "It  is  also  requisite  that  the  trial  be  publio.  By 
this  is  not  meant  that  every  person  who  sees  fit  shall  in  all  cases  be  permitted 
to  attend  criminal  trials;  because  there  are  many  cues  where,  from  the  char- 
acter of  the  charge  and  the  nature  of  the  evidence  by  which  it  is  to  be  sup* 
ported,  the  motives  to  attend  the  trial  on  the  part  of  portions  of  the  community 
would  be  of  the  worst  character,  and  where  a  regard  to  public  morals  and 
public  decency  would  require  that  at  least  the  young  be  excluded  from  hear- 
ing and  witnessing  the  evidences  of  human  depravity  which  the  trial  must 
necessarily  bring  to  light.  The  requirement  of  a  public  trial  ia  for  the  benefit 
of  the  accused,  that  the  public  may  see  he  is  fairly  dealt  with  and  not  un- 
justly condemned,  and  that  the  presence  of  interested  spectators  may  keep 
his  triers  keenly  alive  to  a  sense  of  their  responsibility  and  to  the  importance 
of  their  functions;  amd  the  requirement  is  fairly  observed  if,  without  partial- 
ity or  favoritism,  a  reasonable  proportion  of  the  public  is  sufifered  to  attend, 
notwithstanding  that  those  persons  whose  presence  could  be  of  no  service  to 
the  accused,  and  who  would  only  be  drawn  thither  by  a  prurient  curiosity, 
are  excluded  altogether":  Cooley  on  Constitutional  Limitations,  6th  ed.,  sec. 
379.  Cadwalader,  J.,  in  charging  the  jury  in  the  case  of  ffniUd  States  v. 
Buck,  4  Phila.  169,  said:  "  If  a  class  of  persons  are  for  any  reason  dangerous 
attendants  upon  «  court,  so  dangerous  as  to  interfere  with  ita  police  and  se- 
curity, some  discrimination  as  to  their  urdimited  admission  may  from  neces- 
Uky  be  exercisable  while  the  danger  continues.     Courts  of  jnstioe  must  b* 
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open;  bnt  their  police  most  also  be  maintained.  If  a  subject  of  judicial  in- 
vestigation is  one  as  to  wliich  any  known  class  of  persons  are  too  mach  excited 
in  feeling  to  be  able  patiently  to  attend  upon  its  discussion,  an  indiscriminate 
admission  of  all  persons  of  the  class  would  sometimes  be  very  dangerous." 
And  Willson,  J.,  in  delivering  the  opinion  of  the  court  in  OrimmeU  v.  States 
22  Tex.  App.  36,  58  Am.  Rep.  630,  said:  "In  our  opinion,  the  order  and  ac- 
tion of  the  court,  as  shown  by  the  bill  of  exception,  were  not  in  violation  of 
defendant's  right  to  a  public  trial.  It  was  very  proper,  we  think,  under  the 
circumstances,  to  exclude  from  the  court-room  the  principal  portion  of  the 
audience,  not  only  because  of  the  vulgar  and  indecent  nature  of  the  evidence 
being  developed,  but  because  the  audience  was  disorderly,  and  it  was  im- 
possible to  discover  the  particular  individuals  creating  the  disturbance,  and 
therefore  impossible  to  conduct  the  trial  in  an  orderly  manner  without  ex< 
eluding  from  the  court  that  portion  of  the  audience  in  which  disorderly  con- 
duct was  occurring.  It  was  also  proper  to  pursue  this  course  in  order  to 
relieve  the  witness  of  the  embarrassment  which  the  crowd  of  persons  and  the 
disorderly  conduct  of  such  crowd  occasioned.  A  reasonable  portion  of  the 
audience,  consisting  of  attorneys  and  officers  of  the  court,  was  permitted  to 
remain  in  the  court-room,  and  the  doors  of  the  court-room  were  kept  closed 
temporarily  only,  during  the  cross-examination  of  one  witness.  It  is  not 
shown  that  any  person  who  could  have  been  of  any  service  to  the  defendant 
in  his  trial  was  excluded,  or  that  any  injury  whatever  was  done  him  by  the 
order  and  acts  complained  of  by  defendant.  While  it  is  of  the  highest  im- 
portance that  every  right  guaranteed  an  accused  person  by  the  constitution 
or  the  law  should  be  carefully  and  liberally  accorded  him,  we  must  not  do 
riolence  to  reason  and  justice  in  construing  such  rights."  That  was  a  trial 
for  rape,  the  witness  under  examination  was  a  girl  only  fourteen  years  old, 
and  the  persons  in  the  audience  persisted  in  laughing  aloud. 

In  the  case  of  Stone  v.  People,  2  Scam.  326,  it  was  held  that  the  closing  of 
the  doors  of  a  court-room  to  prevent  confusion  arising  from  noise  and  disturb- 
ance when  ingress  and  egress  are  not  prevented,  or  for  a  temporary  purpose, 
where  existing  circumstances  require  it  to  be  done,  but  not  for  the  purpose  of 
excluding  any  one  connected  with  the  trial,  does  not  render  the  trial  private, 
and  ought  not  to  be  objected  to.  In  delivering  the  opinion  of  the  court  in 
that  case.  Smith,  J.,  said:  "There  is  no  question  that  the  constitution  of  the 
state  has  guaranteed  a  public  as  well  as  an  impartial  trial;  but  the  causes 
stated  in  the  deposition  do  not  show  that  the  trial  was  not  public.  We 
should  infer  from  the  facts  stated  in  the  depositions  that  some  noise  and  dis- 
turbance prevailed  in  the  court-room,  and  that  in  order  to  avoid  the  confusion 
which  might  have  arisen  therefrom,  the  officer  caused  the  doors  to  be  locked. 
No  inconvenience  appears  to  have  arisen  from  the  course  pursued,  and  we 
cannot  well  see  how  any  could  have  occurred.  We  have  no  doubt,  however, 
that  the  doors  may  be  closed  for  a  temporary  purpose,  where  existing  cir- 
cumstances eminently  require  it  to  be  done,  but  not  for  the  purpose  of  ex- 
cluding any  one  connected  with  the  trial.  The  record  shows  the  fact  that  it 
occurred  while  the  motion  for  arresting  the  judgment  was  pending,  under 
consideration  and  discussion,  and  it  was  consequently  after  the  verdict  had 
been  rendered,  and  trial  by  jury  terminated.  We  see  no  cause  of  error 
here." 

In  Peoplt  T.  Sprague,  S3  Cal.  491,  it  was  decided  that  an  order  excluding 
from  the  court-room  such  of  the  jurors  summoned  for  the  term  as  are  not  ini> 
paneled  to  trj  the  case  is  not  a  deprivation  of  the  right  of  public  triaL 
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Will,  Construction  of.  —  Thb  Intkntion  of  a  Testator  must  bb  Gath- 
ered FROM  a  consideratioa  of  the  whole  will  together,  giving  to  each 
part  or  clause  due  weight,  as  expressing  some  idea  of  the  testator  in  the 
disposition  of  his  property. 

Wills.  —  FaruRE  Continobnt  Estates,  and  the  Vesting  and  Divestino 
THEREOF.  —  If  by  a  will  property  is  devised  to  the  testator's  wife  for 
life,  and  after  her  life  has  terminated  then  to  certain  of  his  children,  and 
in  case  any  of  them  shall  not  survive  him  and  her,  then  the  share  of  the 
deceased  child  or  children  shall  be  divided  amongst  the  remaining  chil- 
dren, "and  to  their  heirs  share  and  share  alike,"  such  will  creates  a 
vested  future  estate  in  the  children  named  therein,  subject  to  be  defeated 
.  as  to  any  of  them  by  his  or  her  death  in  the  lifetime  of  the  testator  or  of 
his  wife.  As  to  the  shares  of  any  child  or  children  dying  after  the  hus- 
band and  before  the  wife,  they  become  contingent  remainders  to  the  sur- 
viving children  and  the  heirs  of  any  deceased  child  at  the  terminatioa 
of  the  estate  to  the  wife.  Such  contingent  remainder  could  not  vest 
until  the  death  of  the  wife,  because  until  then  it  could  not  be  known 
who  would  be  entitled  to  it  as  heirs  or  survivors. 

Rbmaindbrs  are  Continoent  under  the  statute  of  Michigan  if  either  the 
person  to  whom  the  estate  is  given  or  the  event  upon  which  it  is  to  take 
effect  remains  uncertain. 

A  Vestsb  Estate,  whether  present  or  future,  may  be  absolutely  or  defeasi- 
bly  vested.  In  the  latter  case,  it  is  said  to  be  vested  subject  to  being 
divested  on  the  happening  of  a  contingency  subsequent. 

Wills  —  Continoent  Estates.  —  Where  there  is  a  Substituted  De- 
vise to  take  effect  in  case  any  of  a  class  die  during  a  precedent  estate, 
the  remainder  is  then  vested  in  the  existing  members,  subject  to  open  and 
let  in  new  members,  and  to  be  wholly  divested  in  favor  of  a  substituted 
devisee  as  to  the  share  of  a  member  dying. 

MoBTGAOE  UPON  A  CONTINGENT  ESTATE.  —  A  mortgage  executed  by  one 
who  has  an  estate  in  land  which  is  subject  to  be  defeated  by  his  death 
before  that  of  another  person  becomes  invalid  and  unenforceable  upon  the 
happening  of  the  contingency  upon  which  the  estate  was  to  terminate. 

Proceeding  in  which  it  was  necessary  to  construe  a  will, 
the  several  clauses  of  which  are  sufficiently  stated  in  the 
synopsis  of  the  dissenting  opinion  of  Judge  Morse,  postf 
p.  317. 

Eldredge  and  Spier^  for  the  complainants. 

Edgar  Weeks  and  T.  M.  Crocker^  for  the  defendant  Henque- 
net. 

Edward  E.  Kane,  for  the  defendants  Duchaineau  and  the 
Congregation  des  Freres  de  la  Charite. 

James  J.  Atkinson  and  William  F.  Atkinson,  for  the  defend- 
ant De  Brouz. 
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Champlin,  C.  J.  The  bill  is  filed  lo  remove  a  cloud  upon 
title,  and  to  obtain  a  construction  of  a  will,  which  is  quite 
fully  set  out  in  the  opinion  of  my  brother  Morse. 

But  two  questions  are  involved,  and  they  relate  to  the  con- 
struction to  be  given  to  the  third  and  eighth  clauses  of  the 
will:  1.  Does  the  fee  of  the  real  estate  devised  by  the  third 
clause  vest  in  the  devisees  therein  named,  upon  the  death  of 
the  testator?  2.  If  it  did  vest  under  the  third  clause,  was  it 
subject  to  be  divested  under  the  eighth  clause,  in  case  of  the 
death  of  either  of  the  devisees  before  the  termination  of  the 
precedent  estate  devised  to  the  widow? 

The  answer  to  these  questions  must  depend  upon  the  inten- 
tion of  the  testator,  either  as  expressed  or  inferred  or  assumed^ 
in  accordance  with  the  well-established  canons  of  construction. 
The  fundamental  rule  of  construction  is,  that  the  intention  of 
the  testator  must  be  gathered  from  a  consideration  of  the  whole 
instrument  together,  giving  to  each  part  or  clause  due  weight, 
as  expressing  some  idea  of  the  testator  in  the  disposition  of 
his  property.  The  first  and  dominant  idea  of  the  testator,  as 
manifested  in  this  will,  is,  that  his  wife,  Clotilde,  shall  have  a 
life  estate  in  possession  of  all  of  his  property,  real  and  per- 
sonal, with  remainder  over  to  his  children,  as  therein  set  forth. 
The  time  of  enjoyment  of  the  remainder  was  postponed  until 
the  death  of  his  wife.  Section  5523  of  Howell's  Statutes  en- 
acts that  "estates,  as  respects  the  time  of  their  enjoyment, 
are  divided  into  estates  in  possession  and  estates  in  expec- 
tancy." 

Section  5525  enacts  that  "estates  in  expectancy  are  di- 
vided into,  —  1.  Estates  commencing  at  a  future  day,  denomi- 
nated 'future  estates';  and  2.  Reversions." 

Section  5526  defines  a  "future  estate"  as  "an  estate  lim- 
ited to  commence  in  possession  at  a  future  day,  either  without 
the  intervention  of  a  precedent  estate,  or  on  the  determination, 
by  lapse  of  time  or  otherwise,  of  a  precedent  estate  created  at 
the  same  time." 

Section  5527  provides  that  "when  a  future  estate  is  depend- 
ent upon  a  precedent  estate,  it  may  be  termed  a  'remainder,' 
and  may  be  created  and  transferred  by  that  name." 

We  have  here,  then,  under  the  third  clause  of  this  will,  a 
vested  future  estate,  within  the  very  terms  of  the  statute,  de- 
vised to  Sarah,  Emily,  and  Eleanor. 

The  question  now  arises.  Was  it  the  intention  of  the  testator 
to  make  this  vested  future  estate  subject  to  be  defeated  bj  th» 
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contingency  mentioned  in  the  eighth  clause?  In  the  first  place, 
it  will  be  noticed  that  the  habendum  clause  does  not  devise  the 
estate  absolutely  to  Sarah,  Emily,  and  Eleanor,  and  their  heirs 
and  assigns  forever,  unqualifiedly,  but  adds  this  significant 
qualification:  "  After  the  determination  of  the  life  estate  afore- 
said.'' He  made  no  Buch  qualification  in  the  habendum  to  his 
devise  to  Josephine,  nor  in  the  habendum  to  his  two  sons,  in 
the  fifth  clause.  After  disposing  of  the  remainder  to  certain  of 
his  children  named,  excluding  Margaret,  the  daughter  of  his 
deceased  son  Charles,  he  then  makes  such  remainder  subject 
to  the  following  contingency:  "  And  whereas,  one  or  more  of 
my  said  children  may  not  survive  me  or  my  said  wife,  I 
hereby  order,  direct,  and  devise  the  share  of  such  devisee 
or  devisees  in  such  case  to  be  equally  divided  amongst  the 
remaining  children  herein  named,  and  to  their  heirs,  share 
and  share  alike." 

It  is  claimed  that  this  clause  is  obscure,  and  open  to  two 
constructions.  I  do  not  so  regard  it.  The  testator  was  look- 
ing to  the  future.  The  question  with  him  was.  What  provisions 
should  be  made  with  reference  to  these  remainders  in  case 
either  of  his  children  named  to  whom  he  had  devised  the 
lands  in  remainder  should  die  before  he  did,  or  before  his 
wife,  to  whom  he  had  granted  the  life  estate  in  possession? 
If  such  contingency  should  happen,  he  devises  the  share  of 
such  devisee  or  devisees  to  the  surviving  children  named,  to 
whom  the  share  or  shares  had  been  given,  and  to  their  heirs, 
share  and  share  alike.  The  obvious  sense  and  meaning  is, 
that  "  one  or  more  of  my  children  may  die  before  my  will  can 
take  eflFect  by  my  death,"  and  he  provided  for  that  contingency 
should  it  happen;  and  it  also  occurred  to  him  that  one  or  more 
might  die  before  they  could  come  into  possession  by  the  death 
of  his  wife;  and  in  either  case  he  provided  what  should  be 
done  with  the  share  of  such  children  named,  —  it  should  go 
to  the  heirs  of  any  such  deceased  child,  share  and  share  alike. 
He  disinherited  no  child  of  his  children  named  as  devisees. 
He  did  not  intend  that  Margaret  should,  in  any  event,  share 
in  the  "worldly  effects"  left  by  him.  He  gave  explicit  rea- 
sons for  that,  and  provided  that  if  she  should  survive  him, 
she  should  be  paid  ten  dollars  by  his  executors  out  of  his  per- 
sonal estate.  Can  it  be  supposed  that,  after  making  this  dec- 
laration of  his  intent  not  to  have  Margaret  share  in  his  estate, 
be,  by  the  next  clause,  admitted  her  to  a  share  in  the  devises 
he  had  given  to  his  children  in  case  one  or  more  died  before 
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he  or  his  wife  died?  It  seems  to  me  that  such  a  construction 
would  be  a  forced  one,  and  quite  contrary  to  the  intention  ex- 
pressed. 

Neither  can  I  construe  the  language  to  mean  that  "  my  said 
wife  may  not  survive  me."  This  construction  destroys  the 
whole  scheme  of  the  will.  The  will  can  have  no  force  unless 
there  be  an  intermediate  estate  in  his  widow,  and  the  legacies 
would  all  lapse.  He  did  not  intend  that  any  of  his  property 
should  be  administered  as  intestate  property.  He  disposed  of 
the  whole,  and  yet,  ta  give  this  clause  the  construction  con- 
tended for  by  the  counsel  for  defendants,  causes  these  shares 
to  be  administered  the  same  as  intestate  estates,  and  admits 
Margaret  to  share  in  the  real  estate,  contrary  to  the  will  of  the 
testator. 

The  remainder  to  his  children  was  subject  to  the  limitation 
of  the  eighth  clause.  The  devise  to  his  children  created  a 
vested  estate,  subject  to  be  defeated  by  the  subsequent  contin- 
gency stated  in  the  eighth  clause.  As  to  the  shares  of  any 
child  or  children  dying  before  the  death  of  Clotilde,  they  be- 
came a  contingent  remainder  to  the  surviving  children,  and 
the  heirs  of  any  deceased  child,  at  the  termination  of  the  pre- 
cedent estate  of  Clotilde.  As  to  such  the  precedent  estates  in 
remainder  terminated  on  the  death  of  such  child,  and  a  con- 
tingent remainder  was  created  in  the  surviving  children  and 
the  heirs  of  any  deceased  child.  Such  contingent  remainder 
could  not  vest  until  the  death  of  Clotilde,  for  until  then  it  could 
not  be  known  who  would  be  entitled  to  it  as  heirs  or  survivors. 
In  the  language  of  the  statute,  it  was  contingent  while  the 
person  to  whom  it  was  limited  to  take  effect  remained  uncer- 
tain. 

By  the  statute,  contingent  estates  are  made  to  depend  upon 
two  conditions,  —  one  is,  while  the  person  to  whom  the  estate 
is  given  remains  uncertain,  and  the  other  when  the  event  upon 
which  such  estates  are  limited  to  take  effect  remains  uncer- 
tain. In  this  case  the  event  upon  which  they  are  limited  to 
take  effect  must  be  uncertain,  for  the  reason  that  one  or  more 
of  the  children,  if  the  contingency  happened,  must  die  before 
his  wife,  Clotilde,  —  events  which  must  happen,  if  at  all,  within 
a  certain  time;  and  it  is  the  event,  and  not  the  time,  that 
controls  in  determining  the  question  as  to  whether  the  remain- 
der is  contingent  or  vested.  But  they  are  contingent  also  while 
the  person  to  whom  they  are  limited  to  take  effect  remains  un- 
certain, and  that  is  the  contingency  in  this  case;  for  it  was 
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not  known,  at  the  time  the  testator  made  his  will,  or  at  the 
time  when  he  died,  that  Timothy  and  Eleanor  and  Emily 
would  each  die  before  his  wife,  Clotilde,  should  die.  And  by 
the  eighth  clause  he  made  the  contingency  to  happen,  not 
upon  the  time  of  distribution,  but  the  contingency  was  an- 
nexed to  the  gift  itself,  and  in  such  cases  they  have  been  re- 
garded as  contingent,  and  not  vested,  remainders. 

A  vested  estate,  whether  present  or  future,  may  be  absolutely 
or  defeasibly  vested.  In  the  latter  case,  it  is  said  to  be  vested, 
subject  to  being  divested  on  the  happening  of  a  contingency 
subsequent:  Chaplin  on  Suspension,  sec.  57;  Manice  v.  Manice, 
43  N.  Y.  303;  Howell  v.  Milky  7  Lans.  193;  Kelso  v.  Lorillard,  85 
N.  Y.  177;  Baker  v.  Mcleod's  Estate^  79  Wis.  534;  Burnham  v. 
Burnham,  79  Wis.  557.  And  where  there  is  a  substituted  de- 
vise, to  take  effect  in  case  any  of  the  class  die  during  the  pre- 
cedent estate,  the  remainder  is  then  vested  in  the  existing 
members,  subject  to  open  to  let  in  new  members,  and  to  be 
wholly  divested  in  favor  of  the  substituted  devisee  as  to  the 
share  of  the  member  dying:  Chaplin  on  Suspension,  sec.  59; 
Smith  V.  Scholtz,  68  N.  Y.  41;  Baker  v.  Lorillard,  4  N.  Y.  257; 
Du  Bois  V.  Ray,  35  N.  Y.  162.  In  Carmichael  v.  Carmichnel, 
1  Abb.  App.  309,  there  was  a  devise  to  the  testator's  wife  for 
life,  and  from  and  after  her  decease  to  the  testator's  children 
who  might  then  be  living.  The  court  held  that  "the  estate 
does  not  vest  in  remainder  until  her  [the  widow's]  death,  and 
then  it  vests  only  in  those  children  who  shall  be  living  at  the 
time  of  her  death."    See  also  Hennessy  v.  Patterson,  85  N.  Y.  91. 

It  remains  to  be  considered  what  effect  shall  be  given  to  the 
mortgages  executed  by  Emily  upon  the  property  described  in 
the  third  clause  of  the  will.  These  were  executed  after  Elea- 
nor's death,  and  purported  to  be  upon  the  undivided  five 
twelfths  of  the  real  estate  described  in  the  third  clause  of  the 
will.  Emily  was  at  that  time  vested  with  the  undivided  third 
interest  in  remainder  in  the  land.  Timothy  had  died  in  1861, 
leaving  four  of  the  six  children  at  the  time  the  mortgages  were 
executed.  Both  Eleanor  and  Timothy  died  childless,  without 
heirs.  Emily  evidently  supposed  that  the  one-third  interest 
in  the  remainder  of  Eleanor  was  to  be  devided  among  the  four 
surviving  children,  and  she  would  on  that  basis  be  entitled  to 
the  undivided  one  third  of  one  fourth,  as  she  considered,  equal 
to  one  twelfth,  which,  together  with  her  four  twelfths,  would 
equal  five  twelfths;  and  upon  this  share  she  executed  the  two 
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mortgages  set  out  in  the  bill.  The  property  is  said  to  be  worth 
twenty-five  thousand  dollars. 

Section  5551,  Howell's  Statutes,  provides  that  "expec- 
tant estates  are  descendible,  devisable,  and  alienable  in  the 
same  manner  as  estates  in  possession."  Contingent  estates, 
although  not  vested,  are  within  the  provisions  of  the  section; 
but  when  alienated,  if  they  are  defeasible,  they  are  subject  to 
the  contingency  by  which  they  may  be  defeated.  Emily's  es- 
tate was  subject  to  be  defeated  by  her  death  before  that  of  her 
mother,  by  which  the  estate  then  vested  in  her  was  cast  upon 
her  surviving  brother  and  sisters,  share  and  share  alike;  and 
of  this  the  purchaser  or  mortgagee  must  take  notice.  She 
could  not  defeat  the  remainder  from  vesting  in  her  brother 
and  sisters  upon  the  contingency  of  her  death  before  she  was 
entitled  to  come  into  the  possession,  for  the  statute  (How. 
Stat.,  sec.  5548)  declares  that  "no  expectant  estate  can  be 
defeated  or  barred  by  any  alienation  or  other  act  of  the  owner 
of  the  intermediate  or  precedent  estate,  nor  by  any  destruction 
of  such  precedent  estate  by  disseisin,  forfeiture,  surrender,  mer- 
ger, or  otherwise." 

Neither  can  these  expectant  estates  of  her  brother  and 
sisters  be  defeated  by  the  manner  of  dealing  with  the  estate 
by  the  devisees  of  the  testator.  I  find  no  evidence  in  the 
record  that  the  devisees  ever  dealt  upon  the  basis  now  con- 
tended for  by  defendants,  who  divide  the  estate  into  fifty- 
four  shares,  giving  Emily  twenty-one  and  Margaret  three  fifty- 
fourths;  nor,  in  my  opinion,  does  the  will  executed  by  Timothy 
lend  any  aid  to  defendant's  counsel.  That  will  was  dated  the 
fourth  day  of  February,  1861.  He  died  on  the  next  day.  His 
father  was  already  dead.  The  will  shows  that  he  did  not  at 
that  time  suppose  that  he  had  any  vested  estate  in  the  remain- 
der left  to  him  and  his  brother,  Louis.  This  is  the  language 
he  makes  use  of  in  disposing  of  his  estate:  *^  Second.  I  give, 
grant,  and  devise  all  and  every  my  interest,  right,  and  estate, 
after  the  payment  of  said  debts  and  expenses  aforesaid,  whether 
real  or  personal,  and  whether  present  or  in  remainder  (being 
chiefly  my  interest  and  estate  in  the  personal  property  and 
real  estate  left  by  my  deceased  father,  Francis  I'Etourneau,  by 
his  last  will),  to  ray  sisters  Emily,  Sarah,  and  Eleanor  I'Etour- 
neau, and  to  ray  sister,  Josephine  Paquette,  and  my  brother, 
the  Rev.  Louis  J.  I'Etourneau,  equally,  to  be  divided  between 
them,  share  and  share  alike;  subject,  nevertheless,  to  and 
under  th«  limitation  hereinafter  mentioned:  1.  In  case  of  the 
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death  of  my  said  sister,  Mrs.  Josephine  Paquette,  and  of  the 
heirs  of  her  body,  before  said  estate  so  left  by  my  father  in 
remainder  shall  become  vested,  I  direct  that  her  share  shall 
descend,  and  hereby  devise  her  share  of  said  estate,  to  my 
surviving  brother  and  sisters  equally,  to  be  divided  amongst 
such  survivors,  share  and  share  alike;  2.  In  case  of  the  death 
of  either  of  my  said  sisters  or  brother  before  said  estate  so  as 
aforesaid  devised  by  me  shall  become  vested  in  them,  I  direct 
and  devise  that  the  share  of  said  deceased  sister  or  brother  go 
to  the  survivor  or  survivors  equally,  to  be  divided  share  and 
share  alike." 

It  is  apparent  that  he  did  not  regard  the  remainder  left  by 
his  father  as  yet  having  vested  in  him,  and  it  will  be  further 
noted  that  he  gives  the  property  in  the  same  manner  and  to 
the  same  persons  mentioned  in  the  eighth  clause  of  his  father's 
will.  He  provides  for  the  contingency  of  either  of  his  sisters 
or  brother  dying  before  the  estate  given  by  himself  becomes 
vested  in  them,  and  directs  that  such  share  shall  be  equally 
divided  between  the  survivors,  share  and  share  alike;  thus 
treating  his  estate  as  a  contingent  remainder,  and  not  to  vest 
in  his  devisees  until  the  death  of  his  mother.  Emily  made  her 
will  May  2,  1868,  she  only  assuming  to  devise  "such  property, 
either  real  or  personal,  as  I  have  or  may  hereafter  during  my 
life  inherit  at  any  time."  This  will  throws  no  light  upon  the 
construction  to  be  placed  upon  that  executed  by  her  father. 
Moreover,  I  consider  it  would  be  an  unsafe  doctrine  to  hold 
that  the  intention  of  a  testator  should  be  ascertained  from  the 
claims  made  by  devisees  who  are  anxious  to  obtain  the  prop- 
erty which  they  think  they  are  entitled  to  under  their  con- 
struction of  the  will. 

In  my  opinion,  the  mortgagees  have  no  claim  upon  Emily's 
share,  which  by  the  eighth  clause  passed  to  the  surviving 
brother  and  sisters.  Whether  the  eighth  clause  constituted  a 
contingent  remainder  or  not  in  such  as  should  take  under  it, 
it  can  make  no  difference  in  the  result  in  this  case,  because 
Emily  having  died  without  heirs  before  the  death  of  her 
mother,  her  interests  and  estate,  whether  vested  or  contingent, 
were  defeated,  and  passed  to  the  surviving  children,  and  the 
heirs  of  any  deceased  children,  who,  upon  Clotilde's  death,  be- 
came seised  in  fee  of  the  remainder,  and  entitled  to  the  imme- 
diate possession  of  the  lands  devised. 

It  ii  my  opinion  that  the  decree  of  the  circuit  court  is  erro- 
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neous,  and  should  be  reversed,  and  a  decree  entered  herein  in 
accordance  with  these  views. 


MoBSB,  J.,  delivered  a  dissenting  opinion,  of  which  the  following  ia  a  sy- 
nopsis: Francis  rEtoumeau  died  August  26,  I860,  leaving  a  last  will  and  tes< 
tament.  In  the  second  clause  he  gave,  devised,  and  bequeathed  to  his  wife, 
Clotilde  L'Etoarnean,  for  and  during  her  natural  life,  all  his  real  and  personal 
estate,  to  have  and  to  hold  said  real  estate  and  its  appurtenances  to  her  for 
and  daring  the  full  term  of  her  natural  life,  with  remainder  over  as  therein- 
after set  forth.  In  the  third  clause,  after  the  determination  of  the  life  estate 
te  his  wife,  he  gave,  granted,  and  devised  to  his  daughters,  Emily,  Sarah, 
and  Eleanor  I'Etourneau,  a  certain  tract  of  land  in  the  city  of  Detroit, 
known  as  the  Western  Hotel  property,  and  described  as  lots  21  and  22, 
in  block  5,  together  with  the  hereditaments  and  appurtenances,  rents 
iasues,  and  profits  thereof,  to  base  and  to  hold  the  same  to  the  said 
Sarah,  Emily,  and  Eleanor,  their  heirs  and  assigns  forever,  after  the  deter- 
mination of  the  life  estate  aforesaid.  In  the  fourth  clause,  after  the  de- 
termination of  the  life  estate  of  his  wife,  he  gave,  granted,  and  devised  to 
hi«  married  daughter,  Josephine  Paquette,  a  certain  parcel  of  land  in  Macomb 
County,  state  of  Michigan,  particularly  described,  together  with  the  heredit- 
aments and  appurtenances  thereunto  belonging,  to  have  and  to  hold  the 
same  to  her  and  to  the  heirs  of  her  body  begotten,  with  remainder  over  to 
her  or  their  heirs.  In  the  fifth  clause,  after  the  determination  of  the  life 
estate  to  his  wife,  he  gave,  granted,  and  devised  to  his  sons.  Rev.  Louis  Job 
I'Etourneau  and  Timothy  E.  I'Etourneau,  certain  lots  of  land  in  the  village 
of  Mt.  Clemens,  in  said  Macomb  County,  and  also  certain  lots  in  the  city  of 
Detroit,  particularly  described,  together  with  all  the  hereditaments  and  ap- 
purtenances thereunto  belonging,  to  have  and  to  hold  the  same  unto  the 
said  Rev.  Louis  J.  I'Etourneau  and  the  said  Timothy  K  I'Etourneau,  their 
heira  and  assigns  forever.  In  the  sixth  clause,  after  the  death  of  his  wife,  he 
gave,  granted,  and  bequeathed  to  each  and  every  of  his  children  above  men- 
tioned, and  to  their  heirs  and  assigns,  all  his  personal  property,  if  there  should 
be  any  remaining,  equally  to  be  divided  among  them,  share  and  share  alike. 
In  the  seventh  clause  he  remembered  bis  granddaughter  Margaret,  the  child 
of  his  late  son  Charles  R.  I'Etourueau,  and  believing  that  in  his  lifetime  he 
had  given  to  her  father,  of  whom  she  was  sole  heir,  his  full  share  of  his 
worldly  efifects,  he  bequeathed  to  the  said  Margaret,  if  she  survived  him,  the 
sum  of  ten  dollars,  to  be  paid  to  her  by  his  executors  out  of  his  personal  estate. 
The  eighth  clause  was  in  these  words:  "And  whereas,  one  or  more  of  my  said 
ohildren  may  not  survive  me  or  my  said  wife,  I  hereby  order,  direct,  and  de- 
vise the  share  of  such  devisee  or  devisees  in  such  case  to  be  equally  divided 
amongst  the  remaining  children  herein  named,  and  to  their  heirs,  share  and 
share  alike." 

His  wife  and  his  son  Louis  were  made  executors,  with  full  power  to  the 
survivor  of  them.  All  the  persons  named  in  the  will  survived  the  testator. 
On  the  5th  of  February,  1861,  Timotiiy  E.  died  tesUte.  On  the  13th  of  May, 
1862,  Eleanor  died  intestate,  unmarried,  and  without  issue.  Emily  married 
the  defendant,  August  Henquenet,  and  died  testate  on  the  16th  of  October, 

1887.  John  Otto  was  appointed  administrator  of  her  estate  with  the  will 
annexed.     At  the  death  of  Mrs.  Clotilde  I'Etourneau,  on  the  29th  of  August, 

1888,  there  survived  of  the  children  and  devisees  of  Francis  I'Etourneau  the 
following:  Louia  J.  I'Etoarneau,  Sarah  rEtooraeau,  aad  Mrs.  Josephia*  P»> 
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qnette.  On  the  16th  of  October,  1888,  Sarah  I'Etoumean  was  adjadged 
incompetent,  and  Louis  J.  I'Etourneau  was  appointed  her  guardian,  and 
qualitied  as  such.  Louis  J.  r£tourneau  and  Sarah  I'Etourneau,  by  her 
guardian,  filed  this  bill  in  the  circuit  court  of  Wayne  County,  in  chancery, 
on  the  6th  of  December,  1S83,  praying  the  court  to  determine  their  interests 
in  the  property  mentioned  in  the  tliird  clause  of  the  will,  known  as  the  West- 
em  Hotel  property.  August  Henquenet  was  made  a  defendant  because  he 
claimed  a  life  estate  in  five  twelfths  of  the  premises,  under  the  will  of  bis 
wife,  Emily.  Francis  J.  De  Broux  is  the  holder  of  a  mortgage  upon  five 
twelfths  of  the  property,  executed  February  3,  1872,  by  Emily  Henquenet 
and  her  husband  to  William  C.  Groesbeck  for  two  thousand  dollars,  and  as- 
signed by  him  to  Charles  Ryekaert  January  4,  1881,  and  by  Ryckaert  to  De 
Broux,  July  16,  1888.  On  January  16,  1885,  Emily  Henquenet  executed 
another  mortgage  on  five  twelfths  of  the  same  premises  for  five  thousand 
dollars  to  De  Broux.  This  waw  assigned  July  8,  1885,  to  Joseph  F.  de  Poor- 
ter,  who  subsequently  died  testate.  Defendant  Duchaineau  is  executor  of 
his  will,  and  the  Congregation  des  Freres  de  la  Charite,  a  foreign  corporation, 
claims  under  the  will  of  De  Poorter  an  interest  in  this  mortgage.  At  the 
date  of  the  filing  of  this  bill,  the  mortgage  had  been  foreclosed  by  advertise- 
ment, and  bid  in  by  De  Broux.  Josephine  Paquette,  after  the  death  of 
Eleanor,  claimed  a  one-twelfth  interest  in  the  property,  and  on  September  2, 
1884,  before  the  death  of  her  mother,  conveyed  the  same  to  one  Morton.  By 
mesne  conveyances  it  passed  from  Morton  to  one  Horace  Brewer,  and  apon 
his  death  it  passed  to  Charles  J.  Brewer,  who  died  leaving  two  minor  children, 
Florence  and  Horace  R.  Brewer,  who,  with  their  father's  administrator,  are 
made  defendants.  The  complainants  claim  that  under  the  eighth  clause  of 
the  will  Eleanor  and  Emily,  who  died  before  their  mother,  never  had  any 
vested  interest  in  this  property,  and  that  one  third  of  it  at  the  mother's  death 
became  vested  in  Sarah,  and  the  other  two  thirds  in  equal  shares  in  Louis, 
Sarah,  and  Josephine,  dividing  the  title  as  follows:  five  ninths  in  Sarah,  and 
two  ninths  each  in  Louis  and  Josephine.  Josephine  now  seems  to  favor  this 
construction  of  the  will,  although,  in  the  disposition  of  the  property  willed  to 
her,  she  has  heretofore,  as  have  all  the  family,  acted  upon  the  supposition 
that  the  defendant's  construction  was  the  correct  one  in  the  interpretation  of 
her  father's  will.  The  defendants  contend  that  upon  the  death  of  the  tes- 
tator, Emily,  Sarah,  and  Eleanor,  who  were  all  then  living,  were  vested  each 
with  an  equal  undivided  share,  subject  only  to  the  life  estate  of  their  mother. 
Eleanor  dying  without  issue  and  intestate,  her  three  ninths  of  the  premises 
descended  in  equal  shares  to  her  mother,  Louis,  Sarah,  Emily,  and  Josephine, 
and  the  granddaughter,  Margaret,  leaving  the  title  distributed  as  follows: 
Emily  and  Sarah  each  twenty-one  fifty-fourths,  and  Josephine,  Louis,  and 
Margaret  each  three  fifty-fourths,  subject  to  the  life  estate  of  the  mother,  and 
the  mother  three  fifty-fourths  and  her  life  estate  in  the  whole.  It  was  under 
this  idea  of  the  condition  of  the  title  that  Emily  executed  the  two  mortgages, 
and  Josephine  deeded  to  Morton. 

Timothy  made  a  will  the  day  before  he  died,  by  which  he  divised  all  his 
property,  "  whether  present  or  in  remainder  (being  chiefly  my  interest  and 
estate  in  the  personal  property  and  real  estate  left  by  my  deceased  father, 
Francis  I'Etourneau,  by  his  will),"  to  his  sisters  and  brother,  share  and  share 
alike;  providing  that  in  case  of  the  death  of  his  sister  Josephine  and  of  the 
heirs  of  her  body  "before  said  estate  so  left  by  my  father  in  remainder  shall 
become  vested,"  her  share  shall  descend  in  equal  parts  to  the  surviving  sisters 
and  brother,  and  that  "  in  case  of  the  death  of  either  of  m;  said  sisters  or 
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brother  before  said  estate  so  as  aforesaid  devised  by  me  shall  become  vested  ia 
them,"  the  share  of  said  deceased  sister  or  brother  shall  descend  equally  to  the 
survivor  or  survivors.  The  will  of  Timothy  was  admitted  to  probate.  It  does 
not  appear  that  be  had  any  other  property  than  that  willed  to  him  by  his 
father.  If  the  complainants'  contention  is  correct,  he  had  nothing  to  will 
away.  There  is  evidence  tending  to  show  that  Louis  recognized  the  fact 
that  Emily  had  an  interest  in  the  Mt.  Clemens  property,  as  devisee  of  Tim« 
othy,  and  that  he  offered  to  trade  other  property  of  his  for  that  interest. 
Louis  testified  that  after  Timothy's  death,  a  portion  of  the  Detroit  property, 
known  as  th«  flamtramck  property,  was  treated  as  the  property  of  th« 
family. 

August  10,  18S6,  Josephine  sold  the  farm  which  her  father  willed  to  her, 
no  one  joining  in  the  deed  with  her,  except  her  mother,  and  received  the 
whole  proceeds  of  the  sale.  Her  children  also  conveyed  their  interests.  She 
took  possession  of  this  farm  immediately  after  her  father's  death,  and  always 
treated  it  as  her  property,  subject  only  to  the  life  estate  of  her  mother,  and 
the  remainder  over  to  her  children,  and  she  and  her  hnsband  made  valuable 
improvements  upon  it.  Emily  assisted  her  mother  in  the  management  of  the 
property,  and  it  seems  to  have  been  her  idea,  as  well  as  her  mother's,  that 
the  several  devises  in  her  father's  will  vested  upon  his  death.  Acting  upon 
this  idea,  she  executed  the  two  mortgages  upon  her  portion.  She  also  exe. 
cnted  a  will  on  May  2,  1868,  in  which  she  devised  all  her  estate  which  she 
had  inherited  or  might  inherit  to  her  husband  during  his  life,  with  remainder 
ov«r  to  her  brother  and  sisters  and  their  heirs,  and  all  her  property  not  ac> 
quired  by  inheritance,  absolutely  to  her  husband  and  his  heirs.  Josepliine, 
under  the  same  impression,  disposed  of  her  property.  It  ia  also  evident  that 
Louis  had  the  same  understanding  of  the  will,  and  acted  npon  it.  He  was  a 
priAst  at  Notre  Dame,  Indiana,  and  says  he  took  but  little  interest  in  the  es- 
tate, acting  entirely  upon  the  suggestions  of  Emily  and  his  mother,  and  exe* 
cubvd  the  deeds  and  papers  they  sent  him,  and  taking  what  money  they  chose 
to  send  him  without  question.  But  he  knew  of  the  mortgages  executed  by 
Emily,  and  made  no  protest  against  them.  On  February  20,  1888,  he  wrote 
a  letter  to  De  Bronx,  who  is  also  a  Catholic  priest,  in  answer  to  one  received 
from  him,  claiming  that  Emily's  husband  had  used  all  the  money  received 
from  the  loan  secured  by  the  five-thousand-dollar  mortgage.  From  this  let* 
ter  it  wonld  appear  that  De  Bronx  was  seeking  payment  of  the  mortgage 
from  Emily's  estate,  Louis  being  the  executor  of  her  will,  or  from  Louis  and 
the  mother.  Louis  in  his  letter  says  that  he  had  delayed  writing  in  order 
that  he  might  get  the  advice  of  a  learned  professor  at  Notre  Dame,  and  that 
the  advice  he  received  coincided  with  bis  own  views.  He  concludes  this 
Utter  as  follows:  — 

*'  As  you  can  well  understand,  neither  I  nor  any  member  of  our  family  is 
responsible;  nor  can  I  in  justice,  nor  in  conscience,  be  bound  to  pay  one  cent, 
either  of  interest  or  capital,  of  any  moneys  which  Mrs.  Uenquenet  bor- 
rowed, since  Mr.  H.  has  received  it  all  for  his  own  benefit.  I  do  not  know 
how  the  mortgage  is  made.  I  would  indeed  be  sorry  that  any  one  should 
loke  anything  through  my  fault,  and  I  do  not  see  any  other  method  to  get 
back  the  money  you  lent  except  by  foreclosure  on  the  property  in  Detroit. 
Of  course,  only  Emily's  share  ia  that  property  could  be  attacked,  and  if 
there  was  not  enough  there,  she  had  a  half  share  in  a  lot  and  house  in  Mt. 
Clemens.  Mr.  Henquenet  has  acted  in  all  this  in  a  most  unjust  manner  tow* 
ards  onr  family;  for  the  Detr«>it  pmpeirty  was  devised  to  him  only  for  his 
lifetime,  and  then  it  was  to  revert  to  the  family.     How  can  he,  as  a  Catholic, 
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be  safe  in  conscience  ?  As  long  as  my  mother  lives,  she  has  a  right  to  all  the 
revenues  of  the  Detroit  property.  We  had  not  the  means  to  take  up  the 
mortgage,  and  if  we  had  it  would  be  folly  for  us  to  do  so,  as  Mr.  H.  could 
play  the  gentleman  at  ow  expense  aa  long  as  be  lives.  Mr.  H.  is  obliged  to 
pay  the  interest  on  the  money  he  got,  and  if  be  refuses,  what  remains  to  be 
done  is,  I  presume,  to  foreclose  on  that  property  that  was  mortgaged.  If 
Mr.  H.  could  succeed,  he  would  gladly  grab  every  cent  of  the  family.  If  he 
has  thirty  thousand  dollars'  worth  of  property  in  Hope,  he  ia  indebted  to  our 
family  for  it.  But  he  ia  not  thankful  for  this.  He  pretends  that  we  have 
done  nothing  for  him.  May  God  forgive  him.  I  presume  it  would  be  ad- 
visable to  see  Mr.  Otto,  whom  I  appointed  to  replace  me,  in  regard  to  my 
sister's  affairs.  I  will  send  him  a  copy  of  your  letter,  and  will  tell  him  of 
my  writing  to  you.  I  hope,  Rev.  Father,  that  the  parties  who  hold  the 
mortgage  will  not  suffer  any  loss,  nor  you  either.  I  understand  that  Fr. 
Byckaert  has  a  mortgage  on  that  property  for  two  thousand  dollars. 

"  Wishing  you  all  blessings,  I  remain  your  sincere  friend  in  the  Sacred 
Heart.  L.  J.  L'Etoubneau,  0.  L  C." 

This  letter  shows  conclusively  that  he  then  understood  the  will  as  Emily 
understood  it,  although  in  his  testimony  he  attempted  to  convey  the  impres- 
sion  that  he  had  no  thought  or  understanding  about  it  until  be  took  legal 
advice  some  time  afterwards,  when  he  thought  Mr.  Henquenet  waa  becoming 
aggressive. 

It  therefore  appears  conclusively  that  all  the  family,  for  twenty-eight 
years,  have  understood  and  interpreted  the  will  as  the  defendants  now  coa« 
tend  that  it  should  be  construed,  and  hare  uniformly  acted  upon  such  under* 
standing  and  interpretation  until  within  a  short  time  before  the  filing  of  this 
bill.  Louis  and  Josephine  ought  to  be  estopped  in  equity  from  now  placing 
a  different  construction  upon  this  will,  —  one  that  will  declare  these  mort« 
gages  void,  and  leave  the  innocent  holders  of  them  without  any  remedy,  ex- 
cept against  the  estate  of  Emily,  which  amounts  to  but  little,  if  anything, 
outside  of  the  property  which  she  supposed  she  inherited  from  her  father. 
If  the  language  of  the  will  were  so  clear  that  the  construction  claimed  by  the 
eom^ainants  must  prevail,  there  should  be  no  hesitation,  under  the  rule  that 
be  who  seeks  equity  must  do  equity,  to  leave  the  matter  where  these  adult 
heirs  have  left  it  by  this  family  arrangement  and  understanding  for  over  a 
quarter  of  a  century.  We  are-  satisfied  that  the  proper  construction  of  this 
will  is  as  the  mother  and  children  construed  it  in  the  first  place. 

If  it  were  not  for  the  eighth  clause  of  the  will,  there  would  be  no  doubt  but 
that  on  the  testator's  death,  the  fee  of  the  property  would  have  vested  in 
these  three  girls,  subject  only  to  the  life  estate  of  their  mother.  The  intent 
of  this  clause  as  it  stands  is  not  clear  and  certain.  Complainants'  counsel 
contend  that  the  word  "or  "  in  the  clause  "or  my  said  wife "  must  be  read 
"and."  I  think  that  the  sentence  was  intended  by  the  testator  as  follows: 
"  And  whereas,  one  or  more  of  my  said  children  may  not  survive  me,  or  my 
said  wife  may  not  survive  me,  I  hereby  order,"  eto.  In  considering  that 
some  of  the  children  might  die  before  he  did,  the  thought  also  occurred  that 
his  wife  might  not  survive  him.  The  awkwardness  or  incompleteness  of  the 
expression  may  have  been  that  of  the  scrivener,  and  not  of  the  testator's  in- 
tention. In  this  connection,  it  ia  worthy  of  notice  that  the  same  person 
draughted  the  will  of  Timothy,  who  had  nothing  to  devise  in  bis  father's  estate 
if  the  construction  of  his  father's  will  be  as  contended  for  by  the  complainants. 
The  intention  of  the  testator,  ascertained  from  the  will,  looking  to  the  whole 
of  it.  and  reading  it  in  the  light  of  the  surroundings  of  the  testator  at  its  date, 
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Is  to  be  ghren  full  effect,  if  lawful.  It  is  not  to  be  supposed  that  tbe  testator 
intended  to  disinherit  the  children  of  his  children,  if  any  child  of  his,  living 
•t  his  death,  shoald  die  before  the  wife  and  mother  did.  He  is  very  partic* 
nlar  to  state  why  he  wills  no  more  to  his  grandchild  Margaret.  Josephine 
was  married  and  bad  two  children.  Did  he  intend  to  disinherit  them  if 
their  mother  died  before  his  wife  did?  On  the  contrary,  he  evidently  intended 
that  the  property  devised  to  Josephine  should  go  at  her  death  to  the  heirs  of 
her  body.  The  omission  of  the  word  "  assigns  "  in  Josephine's  case  clearly 
showed  an  intention  that  she  could  not  dispose  of  the  farm  without  her  chil« 
dren's  consent,  and  under  this  idea  they  joined  with  her  in  conveying  it  when 
she  sold  it.  Yet  if  Josephine  had  died  before  her  mother,  under  the  com* 
plainant's  theory  her  children  would  have  blen  disinherited. 

It  is  the  policy  of  our  law  not  to  disinherit  heirs,  unless  it  clearly  and  dis* 
tinctly  appears  that  such  was  the  purpose  of  the  testator.  The  law  also 
favors  vested  estates,  and  a  remainder  is  not  to  be  construed  as  contingent 
when  it  can  consistently  be  construed  to  be  vested.  A  will  speaks  from  the 
testator's  death,  and  legacies  then  vest,  unless  a  contrary  intent  is  clearly  in. 
dicated  in  the  will:  Eberta  r.  Eberta,  42  Mich.  404;  Rood  v.  Honey,  50  Mich. 
395;  Tonu  ▼.  WiUiams,  41  Mich.  552;  RivtntU  v.  Bourquin,  53  Mich.  10; 
Umon  JIuiual  Association  v.  Montgomery,  70  Mich.  587;  14  Am.  St.  Rep.  519; 
Porter  v.  Porter,  50  Mich.  466;  McCarty  r.  Fish,  87  Mich.  48.  We  think  the 
language  of  Mr.  Justice  Campbell  in  Rood  v.  Honey,  50  Mich.  395,  is  applica- 
ble  to  the  will  before  ns,  and  that  it  controls  this  case.  In  this  view  of  the 
intent  and  construction  of  the  will,  the  court  below  was  correct,  and  found  in 
its  decree  that  the  interest  of  Eleanor,  at  her  death,  descended  in  equal  shares 
to  her  mother,  Louis,  Emily,  Sarah,  Josephine,  and  Margaret.  The  mother 
having  died  and  devised  the  property  to  Louis,  Sarah,  and  Josephine,  the  de- 
cree fixes  the  title  at  the  time  of  the  submission  of  the  case  as  follows:  Emily's 
estate,  twenty*one  fifty-fourths;  Sarah's  estate,  twenty-two  fifty-fourths; 
Louis,  four  fifty-fourths;  Margaret,  three  fifty-fourths;  Florence  Brewer, 
two  fifty-fourths;  and  Horace  Brewer,  two  fifty- fourths.  The  mortgages 
given  by  Emily  were  decreed  to  be  a  valid  lien  upon  an  undivided  twenty, 
one  fifty-fonrths  of  the  property;  that  the  twenty-one  fifty-fourths  be1onginf( 
to  Emily's  estate  passed  in  equal  shares  of  seven  fifty-fonrths  to  Sarah,  Jose- 
phine, and  Louis,  subject  to  the  life  estate  of  August  Henquenet.  The  court 
also  found  that  the  Brewer  ehildren,  through  Mrs.  Paquette's  deed  to  Mor- 
ton, under  whom  they  claim,  were  entitled  to  so  much  of  her  share  of  Emily's 
interest  in  the  premises  as  was  equal  to  one  twelfth  of  the  same.  The  decree 
ihonld  be  affirmed  with  eosts. 

UL  %t.  &ar«  Toi.  XXVUL— a 


822  Partridgb  v.  Hemenwat.  [Mich. 

Paetbidgb  V.    Hemenwat. 

[80  MiCHiQAN,  454.] 
SfoRTOAOK,  Removal  o»  Buildino  Subject  to,  without  Mortqagee's 
Co.vaENT,  D0K3  NOT  DESTROY  LiEN. — Where,  before  the  assignment  of 
u  mortgage  to  a  bona  fide  assignee,  the  mortgagor,  without  the  consent  of 
the  mortgagee  or  assignee,  removes  the  buildings  from  the  mortgaged 
premises  to  another  lot  owned  by  his  wife,  which  she  afterwards  conveys 
by  a  quitclaim  deed,  such  buildings  will  still  remain  subject  to  the  en« 
cumbraace  of  the  mortgage,  and  may  be  sold  upon  its  foreclosure,  if  the 
land  does  not  bring  enough  to  satisfy  the  mortgage  debt. 

Bill  to  foreclose  a  mortgage.    The  opinion  states  the  case. 

JarMi  M.  Ooodelly  for  the  complainant 

A.  R.  McBride,  for  the  appellants. 

Long,  J.  This  bill  was  filed  to  foreclose  a  mortgage  given 
by  Hiram  F.  Hemenway  and  wife.  At  the  time  the  mortgage 
was  executed  upon  lots  9  and  10,  some  buildings  were  situ- 
ated thereon,  which  were  thereafter  removed.  The  testimony 
abundantly  shows  that  the  two  lots  were  only  of  the  value 
of  about  fifty  dollars  at  the  time  the  mortgage  was  given, 
aside  from  the  buildings,  and  are  worth  no  more  now.  No 
question  is  raised  but  that  J.  F.  Partridge  and  Brother  paid 
full  value  for  the  mortgage,  —  four  hundred  dollars,  —  and 
that  it  was  assigned  to  the  complainant  for  value.  At  the 
time  she  took  it  the  property  was  not  of  greater  value  than 
the  mortgage.  No  showing  is  made  that  she  ever  consented 
to  the  removal  of  the  buildings  from  these  lots,  and  she  denies 
ever  hearing  that  Hemenway  contemplated  removing  them. 
The  first  she  heard  of  the  removal  was  after  they  had  been 
removed  and  placed  on  lot  2,  which  defendant  Hartwell 
thereafter  purchased.  The  contract  entered  into  by  J.  F.  Par- 
tridge and  Brother,  set  out  in  the  opinion  of  my  brother  Morse, 
was  to  reduce  the  amount  of  the  principal  in  the  mortgage  on 
condition  that  certain  monthly  payments  were  made.  This 
was  not  kept  by  Hemenway.  I  am  unable  to  see  how  this  con- 
tract should  be  construed  as  an  assent  on  complainant's  part 
to  the  removal  of  the  buildings.  Nothing  of  the  kind  is  said 
in  the  contract,  and  if  there  were,  the  contract  was  not  per- 
formed by  Hemenway.  I  am  satisfied  from  the  testimony  and 
the  surrounding  circumstances  that  Mr.  J.  F.  Partridge  never 
consented  to  the  removal  of  these  buildings.  He  testifies  that 
he  never  consented  thereto,  and  it  is  impossible  to  believe  that 
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he  would  waive  complainant's  right  to  a  lien  upon  the  buildinga 
while  nearly  four  hundred  dollars  yet  remained  due  upon  the 
mortgage,  and  accept  the  two  lots  valued  at  fifty  dollars  in 
lien  thereof 

The  case  is  then  presented  whether  the  bona  fide  assignee 
of  the  mortgage  shall  lose  her  lien  by  the  removal  of  these 
buildings  upon  a  lot,  the  title  to  which  was  afterwards  acquired 
by  defendant  Hartwell  by  a  quitclaim  deed.  No  one  would 
claim,  if  the  fact  be  established,  which  I  think  is  established, 
that  the  complainant  or  J.  F.  Partridge  and  Brother  never 
consented  to  the  removal  of  the  buildings,  and  that  Hemen- 
way removed  them  without  the  knowledge  or  consent  of  these 
parties,  that  the  complainant  would  lose  her  lien  under  the 
mortgage.  Hemenway,  the  mortgagor,  could  not  set  up  this 
claim,  and  Hartwell  under  his  quitclaim  deed  stands  in  no 
better  position. 

The  case  is  a  peculiar  one.  It  is  contended  that  this  is  a 
litigation  of  the  title  to  the  property,  which  cannot  be  done  in 
the  foreclosure  proceedings.  The  case  of  Summers  v.  Bromley^ 
28  Mich.  125,  is  cited.  I  do  not  think  the  case  falls  within 
the  principles  laid  down  in  that  case.  The  buildings  were 
covered  by  the  lien  of  the  mortgage  before  they  were  removed. 
This  is  not  disputed.  The  defendant  Hartwell  was  made  a 
party  defendant  by  reason  of  his  claim  as  subsequent  purchaser 
or  encumbrancer. 

The  court  below  decreed  that  the  buildings  were  still  encum- 
bered by  the  mortgage,  and  I  think  correctly  so  held;  and 
that  they  be  sold  if  the  lots  did  not  bring  enough  to  satisfy 
the  mortgage. 

The  decree  must  be  affirmed. 


MoRSi,  J.,  delivered  a  diuenting  opiaion,  of  which  tho  following  ia  a 
lynopsis:  Hemeaway  swears  that  the  removal  of  the  building  on  the  mort- 
gaged  premises  was  made  with  the  consent  of  Partridge  and  Brother,  and 
there  are  strong  circumstances  tending  to  show  that  such  was  the  case.  They, 
however,  deny  that  they  consented.  On  the  12th  of  May,  1887,  Carrie  B. 
Hemenway,  by  quitclaim  deed,  conveyed  the  land  npoa  which  this  building 
bad  been  moved  to  Willis  II.  Stevens,  who,  on  the  Slat  of  December,  18S7t 
quitclaimed  it  to  the  defendant  James  H.  Hartwell.  The  bill  alleged  that 
this  building  was  still  subject  to  tho  lien  of  the  mortgage;  that  it  constituted 
the  principal  security  of  the  mortgage;  that  it  was  removed  without  the 
knowledge  or  consent  of  the  mortgagees  or  complainant;  and  that  Hemenway 
is  insolvent,  and  tlie  note  given  by  him  worthless  and  oncollectible.  Hart> 
well  in  his  answer  claims  to  have  had  no  knowledge  or  intimation  that  the 
building  when  be  purchased  it  had  beea  removed  from  lota  9  Mid  10^  but  sup. 
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posed  that  it  had  been  built  on  lot  2,  and  there  is  no  testimony  tending  to 
■how  that  his  answer  and  evidence  in  this  respect  are  not  true.  Complain* 
ant's  counsel  insists  that  Hartwell  does  not  stand  in  the  relation  of  a  bona 
&dt  purchaser  of  this  building,  because  he  acquired  the  land  through  a  quit- 
claim deed,  and  cites  in  support  of  this  contention,  among  other  cases,  that 
of  Pttert  V.  Cartier,  80  Mich.  126,  20  Am.  St,  Rep.  508,  where  it  was  held 
that  the  grantee  in  a  quitclaim  deed  takes  only  the  interest  that  the  grantor 
has  in  the  premiset.  The  defendant  claims  that  his  title  to  the  premises  *- 
the  building  now  standing  upon  his  lot  —  cannot  be  litigated  in  these  pro* 
oeedings,  and  that  the  decree,  in  so  far  as  it  undertakes  to  establish  a  lien 
upon  this  building,  is  wrong,  and  should  be  vacated.  This  claim  seems  to  be 
well  founded,  according  to  the  opinion  of  the  court  in  Summers  v.  Bromley, 
28  Mich.  125.  If  the  rule  laid  down  in  that  case  applies,  the  bill  is  not 
properly  framed  to  raise  the  issue  made  in  the  proofs  under  the  answer  of 
defendant  Hartwell,  or  to  support  the  decree  against  the  building. 

But  the  decree  is  wrong  upon  the  equities  of  the  case.  The  building  was 
removed  in  the  early  part  of  1883.  J.  F.  Partridge,  who  did  all  the  business 
for  Partridge  and  Brother  in  connection  with  this  mortgage,  and  who  is  the 
husband  of  complainant,  knew  of  the  removal  as  early  as  1884.  Since  the  as« 
signment  to  his  wife  he  has  acted  as  her  agent  in  relation  to  this  mortgage. 
After  the  assignment  this  agreement  was  entered  into  between  J.  F  Part* 
ridge  and  Brother  and  Hemenway:  — 

**  This  certifies  that  J.  F.  Partridge  and  Brother,  of  Flint,  Genesee  County, 
Michigan,  hereby  agree  to  and  with  Hiram  F.  Hemenway,  of  Bancroft,  Michi- 
gan, that  they  will  accept  the  sum  of  two  hundred  dollars  in  full  payment  of 
a  mortgage  dated  August  15,  1879,  for  the  sum  of  four  hundred  dollars,  pro* 
Tiding,  and  apon  the  express  understanding,  to  wit,  that  the  said  Hemen- 
way i^all  pay  the  sum  of  ten  dollars  per  month,  with  interest  at  seven  per 
cent,  or  more,  at  the  option  of  said  Hemenway,  every  month  hereafter  until 
the  said  sum  of  two  hundred  dollars  is  paid  in  full;  payments  to  be  made  at 
the  bank  of  L  M.  Strong  and  Son,  in  Bancroft,  Michigan.  It  is  hereby  ex* 
.  pressly  agreed  and  understood  by  and  between  the  said  parties  that  if  the 
said  Hemenway  should  fail  to  pay  the  said  sums,  as  heretofore  mentioned, 
at  the  time  and  place  above  mentioned,  then  this  agreement  shall  be  null  and 
Toid,  and  of  no  effect,  and  the  payments  which  may  have  been  made  shall 
only  be  as  indorsements  iu  the  original  amount  mentioned  in  the  above-de- 
scribed mortgage. 

••  Dated  July  22,  1886.  "J.  F.  Partkidgb  aw  Beothbb. 

"H.  F.  Hbmknwat." 

One  hundred  dollars  was  paid  upon  this  agreement.  The  terms  of  this 
agreement  would  look  as  if  the  complainant  had  abandoned  her  claim  of  lien 
upon  this  building,  and  corroborate  Hemenway's  testimony  that  the  removal 
was  consented  to  by  J.  F.  Partridge  and  Brother.  Under  the  circumstances, 
it  would  be  inequitable  to  give  the  complainant  a  lien  upon  this  building  as 
against  HartwelL  The  decree  of  the  court  below,  in  so  far  as  it  does  so, 
should  be  reversed  and  vacated,  with  costs  of  both  courts  to  the  defendant 
HartwelL 

Tna  DoonniB  or  thk  Pkinoipai.  Cask  seems  to  be  correct  on  principle. 
The  mortgage  lien  upon  a  house  removed  from  mortgaged  land  without  the 
mortgagee's  consent  continues  in  force  upon  the  house  as  to  all  persons  who 
have  notice,  but  cannot  attach  to  other  land  upon  which  the  house  was  sub- 
sequently placed.     Such  house  will  be  ordered  sold  in  case  the  proceeds  of 
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the  mortgagfld  land  are  Insnfficient  to  satisfy  the  mortgage,  bat  not  otherwise: 
Hamlin  t.  PanotUt  12  Minn.  108;  90  Am.  Dec.  284.  Under  a  statement  of 
facts  somewhat  similar,  in  Vernery.  Betz,  46  N.  J.  Eq.  256,  19  Am.  St.  Rep. 
S87>  where  a  hoase  situated  npon  mortgaged  land,  and  subject  to  the  lien  of 
the  mortgage,  was  severed  and  sold  by  the  mortgagor  in  possession,  having 
the  legal  title  to  the  premises,  to  a  bona  fidt  purchaser  without  notice,  the 
court  properly  decided  that  the  mortgagee's  lien  npon  the  house  in  equity 
was  gone,  and  that  his  only  remedy  was  by  an  action  at  law  against  the 
mortgagor  to  recover  damages  for  impairing  his  security.  The  latter  case 
should,  however,  be  distinguished  from  HamUn  v.  Parsons,  12  Minn.  108,  90 
Am.  Dec.  284,  in  which  the  severed  house  was  sold  by  the  mortgagor,  not  to 
an  innocent  purchaser,  but  to  a  purchaser  with  notice.  In  the  principal  case, 
the  mortgagor  severed  the  house  from  the  mortgaged  premises  and  removed 
it  to  the  land  of  his  wife,  who  subsequently  conveyed  it  by  a  quitclaim  deed, 
the  grantee  under  which  cannot  be  considered  a  bona  fidt  purchaser:  Peter* 
v.  Cartier,  80  Mich.  124;  20  Am.  St.  Rep.  508,  and  note;  which  brings  the 
case  within  the  rule  as  laid  down  in  Hamlin  v.  Parsons,  12  Minik.  108,  90  Am. 
Dec.  284,  and  distinguishes  it  from  Verner  v.  Betz,  46  N.  J.  Eq.  256;  19  Am. 
St.  Rep.  387.  The  principal  case  is,  however,  in  direct  conflict  with  Buck^ 
hout  V.  Sioi/t,  27  Cal.  433,  and  Hill  v.  Ourn,  50  CaL  433,  declaring  that  if  a 
house  or  other  fixture  is  removed  from  mortgaged  premises,  whether  by  the 
act  of  Ood  or  of  man,  it  is  thereby  freed  from  the  mortgage  li«n;  and  that 
it  is  not  material  that  a  person  to  whom  it  was  sold  purchased  with  knowU 
edge  of  all  the  circumstances.  A  more  unreasonable  rule,  or  one  better 
calculated  to  encourage  the  spoliation  of  mortgaged  realty,  *^  would  b« 
difficult  to  oonceiv*. 
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[47  UlMMESOTA.,  38.] 

FlHAL  JuDGHEirr.  —  An  agreement  to  pay  a  certain  cam  when  a  question  it 

determined  in  a  designated  manner  must  be  construed  as  requiring  the 
decision  to  be  final,  and  therefore  no  action  upon  the  agreement  can  be 
sustained  while  the  right  of  appeal  exists. 

H.  Barton,  for  the  appellant. 

B.  J.  Shipman,  for  the  respondent. 

Vanderburgh,  J.  The  note  in  suit  wai  given  for  part  of 
the  purchase  price  of  certain  real  estate  upon  which  one 
Simpson  claimed  a  lien  by  virtue  of  a  judgment  against  the 
owner  for  a  similar  amount.  By  a  contemporaneous  agree- 
ment (of  which  the  plaintiff,  indorsee  of  the  note,  had  due  no- 
tice) made  between  the  parties  to  the  note,  the  liability  of  the 
defendant  was  conditioned  upon  the  satisfaction  of  such  judg- 
ment, or  a  judicial  determination  that  it  was  not  a  lien  on  the 
land,  which  condition  was  expressed  in  the  agreement  as  fol- 
lows: "Now,  therefore,  if  said  judgment  is  satisfied,  or  the 
question  as  to  whether  it  is  a  lien  on  said  property  is  decided, 
and  said  decision  is  to  the  effect  that  said  judgment  is  not  a 
lien  on  said  property,  then  said  note  is  to  remain  in  full  force, 
and  shall  be  collected  by  said  executor;  otherwise  said  Rogers 
is  to  pay  that  amount,  namely,  $171,  on  said  judgment."  Evi- 
dently, the  object  was  to  secure  Rogers  against  the  liability  to 
pay  the  judgment  if  he  paid  the  full  purchase  price,  and  so  that 
part  of  the  purchase-money  evidenced  by  the  note  was  not  to 
be  paid  over  to  the  vendor  of  the  land  until  the  question  of  the 

tat 
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lien  of  the  judgment  upon  the  land  was  determined.  In  vie^r 
of  the  object  of  the  contract,  the  parties  must  be  held  to  have 
intended  a  final  and  conclusive  determination  of  the  question. 
A  judgment  adversely  to  the  claim  of  the  judgment  creditor 
claiming  a  lien  upon  the  premises  by  virtue  of  the  judgment 
in  question  was  duly  entered  on  the  twenty-second  day  of 
April,  1890.  This  action  to  recover  the  amount  due  on  the 
note  in  suit  was  commenced  in  May,  1890,  in  the  municipal 
court  of  St.  Paul,  and  was  tried  and  finally  submitted  June  7, 
1890.  The  court  found  that  the  suit  was  prematurely  brought, 
and  that  plaintiflf  was  not  entitled  to  recover,  for  that  reason, 
because,  at  the  time  of  its  commencement,  the  defendant  in 
the  action  to  determine  the  lien  of  the  judgment  on  the  prem- 
ises in  question  still  had  the  right  to  appeal,  and  the  question 
of  the  final  determination  of  his  rights  under  that  judgment 
had  not,  therefore,  been  finally  determined,  nor  had  the  judg- 
ment been  satisfied.  It  was  not,  therefore,  safe  for  the  defend- 
ant in  this  action  to  pay  the  note  until  the  time  to  appeal  had 
passed.  As  already  stated,  we  think  this  was  the  proper  con- 
struction to  be  placed  upon  the  contract.  A  decision  which 
is  open  to  appeal,  and  upon  the  stability  of  which  the  liability 
of  a  party  must  depend,  can  hardly  be  said  to  determine  the 
matter  in  controversy  while  the  right  of  appeal  continues. 
The  judgment  in  question  was  final  as  to  the  district  court  in 
which  it  was  rendered,  but  was  not  final  as  to  the  subject- 
matter  when  this  action  was  tried.  It  was  not  final  as  to  the 
land  or  the  rights  of  the  parties  until  the  time  to  appeal  had 
expired.  "The  last  decree  of  an  inferior  court  is  final  in  rela- 
tion to  the  power  of  that  court,  but  not  in  relation  to  the 
property  itself,  unless  it  be  acquiesced  in":  United  States  y. 
Schooner  Peggy,  1  Cranch,  103,  109;  Hilla  v.  Sherwood,  33 
Cal.  474.  Whether,  if  the  action,  though  commenced  before, 
had  not  been  tried  till  after,  the  time  to  appeal  had  expired, 
and  no  appeal  taken,  such  acquiescence  might  not  then  have 
been  shown  to  establish  the  final  and  definitive  character  of 
the  judgment  of  the  district  court  is  a  question  not  arising, 
and  need  not  be  answered  here. 
Order  affirmed.  

Final  Jcdombnt.  —  "  A  }adgm«nt  may  b«  final  so  m  to  aathorlM  ftD  ap> 
peal  from  the  court  in  which  it  wa«  rendered,  without  being  final  aa  to  th« 
■abject. matter  in  litigation.  An  appeal  may  be  taken,  in  which  case  th« 
jndgment  of  the  inferior  tribunal  is  not  final  as  to  the  subject-matter,  be- 
lt may  be  changed  by  the  appellate  court.     Thus  a  covenant  in  a  d»9d. 
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that  if  the  title  to  certain  lands  were  not  confirmed  to  the  covenantor  by  the 
eoarti  of  the  United  States,  before  which  it  was  pending,  npon  final  adjadl* 
cation  of  the  tame,  the  covenantor  wonld  pay  a  sum  of  money,  does  not  be* 
eome  a  cause  of  action  when  the  district  court  refuses  to  confirm  the  title 
and  declares  it  invalid.  Until  the  time  for  appeal  has  elapsed,  or  until  the 
judgment  of  the  highest  conrt  in  which  the  suit  could  be  determined  has 
pronounced  against  the  validity  of  the  title,  there  has  been  no  such  final 
adjudication  as  was  intended  by  Uie  parties  to  the  covenant ":  Freeman  on 
Judgments,  itix  ed.,  seo.  21. 


Maodonald  V.  First  National  Bank. 

(47  MimrssoTA,  67.] 

Iksolvkrt  Laws  —  Pbkteeknok  in  Fatob  or  Non-residknts.  — A  transfer 
to  a  creditor,  which  is  void  by  the  laws  of  the  state  relating  to  insol^ 
vents  as  an  unlawful  preference,  cannot  be  enforced  by  him  on  the 
ground  that  he  is  a  non-resident  of  the  state,  and  therefore  not  affected 
by  such  laws. 

Insolvent  Laws  Enacted  bt  a  Stats  Operate  aoainst  Non-residents  so 
far  as  such  laws  control  the  disposition  of  property  within  the  jurisdio< 
tion  of  the  state,  though  they  cannot  release  the  insolvent  from  the  ob- 
ligation to  pay  debts  due  from  him  to  persons  not  resident  in  the  state. 

W.  A.  Sperry  and  Lewis  L.  Wheelock,  for  the  appellant. 

/.  L.  Macdonaldf  for  the  respondent. 

Dickinson,  J.  This  action  by  the  assignee  (under  our  in- 
solvent law)  of  an  insolvent  debtor  is  for  the  purpose  of  avoid- 
ing a  transfer  of  personal  property  executed  in  writing  by  the 
insolvent  to  the  defendant,  a  creditor,  as  security  for  the  debt 
The  conditions  under  which  this  was  made  were  such  that 
by  force  of  the  insolvent  law,  it  was  avoided  by  the  insolvency 
proceedings  as  an  unlawful  preference,  unless  that  result  is 
aflFected  by  the  fact  that  the  defendant  thus  preferred  was  a 
non-resident  of  the  state.  The  contract  was  made  in  this  state, 
and  the  property  in  question  was  and  still  remains  here.  The 
defendant  (appellant)  disclaims  making  any  attack  upon  the 
validity  of  the  law,  or  of  the  assignment;  but  relies  upon 
the  proposition  that  by  reason  merely  of  its  non-residence, 
the  insolvent  law  had  no  effect  to  avoid  its  contract. 

This  position  of  the  defendant  cannot  be  sustained.  The 
contract  in  question,  made  in  this  state  concerning  property 
here,  and  to  be  executed  here,  was  subject  to  the  law  under 
which  it  was  made.  Its  legal  eflfect  in  no  respect  depended 
upon  the  residence  of  the  parties.  The  law  under  which  it 
was  made  declared  that  under  certain  sjpecified  conditions 
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(which  are  found  to  have  existed),  such  a  contract  should  be 
void,  —  legally  ineffectual  as  a  transfer  of  the  property.  The 
legal  effect  of  invalidity  followed  from  the  conditions  specified 
in  the  law,  and  which  the  parties  must  be  deemed  to  have  had 
in  contemplation.  Tiiat  law  makes  no  exception  in  favor  of 
non-residents  entering  into  such  contracts  here.  The  property 
is  still  here,  subject  to  our  jurisdiction.  As  to  that  property, 
the  court  is  exercising  its  jurisdiction  in  the  enforcement  of 
the  law  under  which  the  contract  was  made.  This  enforce- 
ment of  the  law,  by  the  legal  appropriation  of  the  property 
within  our  jurisdiction  to  the  payment  of  the  debts  of  the  in- 
solvent, does  not  involve  the  giving  of  an  extraterritorial  effect 
to  the  statute. 

The  appellant  relies,  in  support  of  its  contention,  upon  Og^ 
den  V.  SaunderSy  12  Wheat,  213,  and  other  decisions  of  the 
same  court,  and  upon  what  is  said  in  Wendell  v.  Leboriy  30 
Minn.  234.  But  a  later  decision  of  the  supreme  court  of  the 
United  States  removes  whatever  seeming  support  the  language 
of  prior  decisions  may  have  afforded  for  such  a  proposition 
as  that  here  contended  for:  Denny  v.  Bennett,  128  U.  S.  489. 
That  was  an  action  for  conversion,  prosecuted  by  the  assignee 
of  an  insolvent  debtor  against  the  United  States  marshal,  who, 
after  the  assignment  under  our  insolvent  law,  and  after  the 
assignee  had  acquired  actual  or  constructive  possession  of  cer- 
tain personal  property  embraced  in  the  assignment,  seized  the 
same  by  virtue  of  an  attachment  issued  out  of  the  circuit  court 
of  the  United  States,  in  an  action  against  the  insolvent  by 
non-residents  of  this  state.  The  plaintiff  recovered  judgment 
in  this  court  {Bennett  v.  Denny,  33  Minn.  530),  which  was 
affirmed  in  the  supreme  court  of  the  United  States.  That 
court  stated  the  principal  question  to  be  decided  as  being 
whether  our  insolvent  law  was  repugnant  to  the  constitution 
of  the  United  States  so  far  as  it  affects  citizens  of  other  states. 
The  argument  of  the  plaintiff  in  error  was  to  the  point  (aside 
from  that  based  on  the  doctrine  of  the  inviolability  of  con- 
tracts) that  such  a  statute  can  have  no  extraterritorial  opera- 
tion, and  cannot,  therefore,  be  binding  on  creditors  living  in  a 
different  state  from  that  of  the  debtor  and  of  the  situs  of  his 
property;  and  that  is  the  point  of  the  appellant's  argument  in 
this  case.  The  court,  referring  to  its  former  decisions,  includ- 
ing Ogden  v.  Saunders,  12  Wheat.  213,  said  (p.  497):  "The 
proposition  lying  at  the  foundation  of  all  these  decisions  is, 
that  a  statute  of  a  state,  being  without  force  in  any  other  state, 
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cannot  discharge  a  debtor  from  a  debt  held  by  a  citizen  of  such 

other  state The  substance  of  the  restrictive  principle 

goal  no  farther  than  to  prohibit,  or  to  make  invalid,  the  dis- 
charge of  a  debt  held  by  a  citizen  of  another  state  than  that 
where  the  court  is  sitting,  who  does  not  appear  and  take  part, 
or  is  not  otherwise  brought  within  the  jurisdiction  of  the  court 
granting  the  discharge.  In  other  words,  whatever  the  court 
before  whom  such  proceedings  are  had  may  do  with  regard  to 
the  disposition  of  the  property  of  the  debtor,  it  has  no  power 
to  release  him  from  the  obligation  of  a  contract  which  he  owes 
to  a  resident  of  another  state  who  is  not  personally  subjected 
to  the  jurisdiction  of  the  court.  Any  one  who  will  take  the 
trouble  to  examine  all  these  cases  will  perceive  that  the  objec- 
tion to  the  extraterritorial  operation  of  a  state  insolvent  law  is, 
that  it  cannot,  like  the  bankrupt  law  passed  by  Congress  under 
its  constitutional  grant  of  power,  release  all  debtors  from  the 
obligation  of  the  debt.  The  authority  to  deal  with  the  property 
of  the  debtor  within  the  state,  so  far  as  it  does  not  impair  the 
obligation  of  contracts,  is  conceded;  but  the  power  to  release 
him,  which  is  one  of  the  usual  elements  of  all  bankrupt  laws, 
does  not  belong  to  the  legislature  where  the  creditor  is  not 
within  the  control  of  the  court.  The  Minnesota  statute  makes 
no  provision  for  any  such  release.  The  creditor  who  became 
such  after  the  statute  was  passed  cannot  complain  that  the 
obligation  of  his  contract  is  impaired,  because  the  law  was  a 
part  of  the  contract  at  the  time  he  made  it."  This  decision 
recognizes  our  insolvent  law  as  being  eflfectual  as  to  the  non- 
,  residents  as  well  as  to  residents  of  the  state,  so  far  as  it  con- 
trols the  disposition  of  property  within  our  jurisdiction.  The 
decision  in  Wendell  v.  Lebon,  30  Minn.  234,  is  to  the  same 
efifect,  and  is  an  authority  opposed  to  the  contention  of  the 
appellant  here. 
Judgment  affirmed.  

Iksoltenct  —  PRKntRiNCKs.  —  Ordinarily,  an  assignment  of  personalty 
Talid  by  the  laws  of  the  state  where  made  is  valid  everywhere,  but  an  ex- 
eeption  exists  to  this  rule  when  a  transfer  giving  preferences  to  a  creditor  is 
made  in  another  state,  of  property  in  a  state  where  such  preferences  are  pro- 
hibited: In  re  Dalpay,  41  Minn.  532;  16  Am.  St.  Rep.  729,  and  note.  In  the 
case  of  In  re  Howe»,  38  Minn.  403,  where  proceedings  were  had  with  reference 
to  a  preferential  conveyance  made  by  a  non-resident  insolvent,  of  property 
in  Minnesota,  it  was  decided  that  the  validity  of  the  conveyance  must  be 
determined  by  the  laws  of  Minnesota,  where  the  proceedings  were  instituted 
and  the  property  situated,  and  not  by  the  laws  of  the  domicile  of  the  debtor, 
where  the  conveyance  was  executed. 
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Insolvent  Laws,  Operation  ot.  —  States  cannot  pass  laws  concerning 
Insolvency  having  the  effect  to  discharge  the  obligations  of  contracts  made 
elsewhere:  Loioenberg  v.  Levine,  93  CaL  215.  The  insolvent  laws  of  Maryland 
profess  to  operate  upon  all  claims,  wherever  arising,  of  both  resident  and 
non-resident  creditors,  but  with  respect  to  non-resident  creditors  their  effect 
is  controlled  by  the  constitution  of  the  United  States:  Frey  v.  Kirk,  4  Gill  & 
J.  609;  23  Am.  Dec.  581.  As  to  the  extraterritorial  effect  of  insolvent  laws, 
BM  McClurt  T.  Campbell,  71  Wis.  350;  6  Am.  St.  Rep.  220.  and  note. 


Hbbeblino  V,  Jaqgab. 

[47  MiNNKSOTA,  70.] 

ExBCunoir  Salb  ov  Profkbtt  under  a  Writ  aoainst  One  Who  is  nov 
ITS  Owner,  though  it  is  levied  upon  while  in  his  possession,  cannot  di« 
vest  the  title  of  the  tree  owner. 

CoHVERsioN.  —  Innocent  Purchaser  of  Propebtt  at  an  Execution  Sale, 
under  a  writ  against  one  who  is  not  its  owner,  is  guilty  of  its  conversion 
if  he  takes  possession  of  it  in  pursuance  of  the  sale,  and  afterwards  sells 
it  to  a  third  person. 

Sheehan  and  Cannon,  for  the  appellant. 

Thompson  and  Taylor,  for  the  respondent. 

DicEiNsoN,  J.  This  is  an  action  for  the  conversion  of  an 
office  desk.  At  the  trial,  in  the  municipal  court  of  St.  Paul, 
the  action  was  dismissed  when  the  plaintiff  rested  her  case. 
The  plaintiflf  showed  a  purchase  of  the  property  by  her  from 
one  Ogden  in  1889,  and  that  she  authorized  on  John  M.  Heb- 
erling, her  brother-in-law,  to  sell  it  for  her,  and  it  was  in  his 
possession  when,  as  the  defendant  claims,  in  October,  1890, 
it  was  seized  under  an  execution  as  the  property  of  John  M. 
Heberling,  and  sold  under  the  execution,  the  defendant  being 
the  purchaser;  and  he  afterwards  disposed  of  the  property  by 
sale.  This  made  a  case  upon  which  the  plaintiff  was  entitled 
to  recover.  The  statute  of  frauds  is  relied  upon  by  the  re- 
spondent as  affecting  the  plaintiff's  title;  but  that  has  nothing 
to  do  with  the  case.  The  defendant  traces  no  right  of  property 
back  to  the  plaintiff's  vendor,  Ogden,  and  the  fact  that  the 
property  remained  in  the  possession  of  Ogden  for  some  months 
after  the  sale  raised  no  legal  presumption  against  the  plain- 
tiff's  title.  The  fact  was  shown  of  the  sale  to  the  plaintiff  by 
Ogden,  that  the  property  had  been  delivered  by  the  seller,  and 
was  in  the  possession  of  John  M.  Heberling  as  agent  of  the 
plaintiff,  or  as  bailee  for  her,  when  it  is  claimed  to  have  been 
levied  apon  as  the  property  of  the  latter.    The  right  of  the 
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owner,  other  than  the  defendant  in  the  execution,  to  recover 
against  the  purchaser  at  the  execution  sale  is  not  affected  by 
the  fact  there  was  never  any  affidavit  of  title  served  upon  the 
officer,  as  specified  in  the  General  Statutes  of  1878,  chapter  66, 
section  154.  That  statute  was  intended  for  the  protection  of 
the  officer  in  the  discharge  of  his  duties.  Its  provisions  do 
not  extend  so  far  as  to  protect  the  purchaser  at  the  execution 
sale,  and  it  has  no  application  or  effect  in  this  case.  By  the 
sale  under  the  execution  against  the  property  of  John  M.  Heb- 
erling  the  plaintiff 's  title  was  not  divested.  The  defendant 
in  the  execution  had  no  title,  the  plaintiff  owning  the  property, 
as  the  case  shows.  There  was  no  legal  authority  for  the  sale 
of  her  property,  and  the  purchaser  not  only  acquired  no  rights 
by  the  sale,  but  having  assumed  to  deal  with  the  property 
as  his  own,  by  taking  possession  of  and  selling  it,  he  became 
liable  to  the  true  owner  as  for  a  converson:  Champney  v.  Smithy 
15  Gray,  512;  Bryant  v.  Whitchert  62  N.  H.  158;  Coombs  v. 
Garden,  59  Me.  111.  • 

Order  reversed.  ^___^ 

ExEOonoN  Sales  —  PaRCRASKs's  Tttlx.  — The  sale  of  property  under  an 
execntion  passes  only  the  right,  title,  and  interest  of  the  judgment  debtor. 
If  he  has  no  interest,  none  passes  by  the  sale  to  the  purchaser:  Lfvoarh  v. 
CarUr,  117  Ind.  203;  10  Am.  St.  Rep.  40,  and  note;  Mechankt'  Bank  v.  Mer- 
chardif  Bank,  45  Mo.  513;  100  Am.  Dec.  388;  Zabrisiie  r.  Meade,  2  Nev.  285; 
90  Am.  Deo.  542,  and  note. 

Conversion  bt  Vendek  of  Propertt  Sold  without  AuTHORirr.  —  As 
to  when  an  innocent  purchaser  of  property  may  be  deemed  guilty  of  conver< 
■ion,  see  note  to  Boiling  v.  Kirby,  24  Am.  St.  Rep.  797,  798.  The  sale  of  a 
whole  crop  under  an  execution  on  a  judgment  against  the  tenant,  where  the 
land  is  leased  on  shares,  is  a  conversion  for  which  the  purchaser  is  liable,  as 
well  as  the  constable  who  makes  the  sale:  Case  v.  Hart,  11  Ohio,  364;  38  Am. 
Dec.  735;  and  to  the  same  effect  substantially  is  Jamison  r.  Hendricks,  2 
Blackf.  94;  18  Am.  Dec.  131;  for  monographic  note  on  corersion  of  personalty, 
■ee  Boiling  v.  Kirby,  24  Am.  St.  Rep.  795-819. 

Sales  —  Pcrchaser  from  One  without  Title.  —  As  to  the  rights  and 
liabilities  of  one  who  becomes  the  purchaser  of  property  sold  by  one  who  baa 
no  title  thereto  nor  authority  to  sell  it,  either  at  private  or  judicial  sale,  m« 
•xtended  note  to  Velsian  t.  Lewis,  3  Am.  St  Rep.  195-206. 
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BowBN  V,  City  op  Minneapolis. 

[47  Minnesota,  lis.] 

Statutes,  when  Directory  and  when  Mandatory. — When,  by  rtatute, 
power  is  given  to  public  officers,  and  the  public  interests  and  individual 
riglits  call  for  its  exercise,  the  language  used,  though  permissive  in  form, 
is,  in  effect,  peremptory. 

Statute  is  Mandatory  when  it  authorizes  and  empowers  a  city  council  to 
pay  certain  sums  with  interest  to  specified  claimants  whom  the  city  is 
onder  a  strong  moral  obligation  to  pay.  The  effect  of  the  statute  is  to 
make  the  claims  legal,  and  to  confer  upon  the  claimants  the  right  to  in- 
sist upon  the  payment  both  of  the  principal  and  of  the  interest. 

ImrsREST.  —  Acceptance  of  the  Principal  of  a  sum  to  which  a  claimant 
is  entitled  from  a  city  will  not  preclude  him  from  recovering  the  intere»| 
due  theron,  when  he  claitns  such  interest  at  the  time,  and  its  payment  is 
refused  by  the  city  officers,  niider  their  erroneous  opinion  that  the  statute 
gives  them  the  right  to  pay  such  interest  or  not  as  to  them  seems  proper* 

Robert  D.  Rvssell,  for  the  appellant. 
Healy  and. Miller,  for  the  respondent. 

Collins,  J.  We  assume,  in  the  determination  of  this  case, 
that  plaintiff,  respondent,  because  of  his  failure  to  regularly 
enter  into  a  contract  with  the  defendant  city,  was  remediless 
until  the  enactment  of  the  Special  Laws  of  1889,  chapter  563, 
and  place  an  affirmance  of  the  order  appealed  from  upon  what 
we  regard  as  the  proper  construction  of  that  statute.  It  was 
entitled  "An  act  legalizing  certain  claims  against  the  city  of 
Minneapolis,  and  authorizing  the  payment  of  the  same."  In 
the  first  section  is  found  a  preamble,  wherein  it  is  recited  that 
in  the  year  1887  this  plaintiff  and  other  persons  rendered  ser- 
vices for  the  use  and  benefit  of  said  city,  by  grading  certain 
streets  under  the  supervision  and  direction  of  its  engineer, 
which  grading  had  been  accepted  and  used  by  the  municipal- 
ity; that  the  council  had  thereafter  determined  the  amount 
due  plaintiff,  and  by  a  resolution  adopted  August  10,  1888, 
ordered  its  payment.  Following  this  preamble,  in  sections  2 
and  3,  the  city  council  was  "  authorized  and  empowered  "  to 
order  payment  and  to  pay  the  amount,  with  interest  from  the 
day  last  mentioned;  and  by  the  subsequently  appearing  para* 
graphs  of  section  3,  the  city  clerk  was  also  "authorized  and 
empowered  "  to  draw  the  necessary  orders,  the  mayor  to  sign, 
the  comptroller  to  countersign,  and  the  city  treasurer  to  pay 
the  same  on  presentation.  The  council  duly  caused  the  prin- 
cipal sum  to  be  paid,  but  refused  to  allow  interest,  taking  the 
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position  that  the  language  used  in  chapter  563,  was  permis- 
sive, not  mandatory,  and  that  payment  of  any  portion  of 
plaintiff's  claim,  either  principal  or  as  interest,  was  entirely 
within  its  discretion.  The  right  to  recover  this  interest  is  now 
presented,  and  a  solution  of  the  question  involves  an  interpre- 
tation of  the  statute, — an  ascertainment  of  the  legislative  in- 
tent when  using  the  terra  "  authorized  and  empowered."  It 
is  very  clear  from  the  facts  as  found,  as  well  as  from  the  re- 
citals in  the  law,  that  the  defendant  city  was  under  a  strong 
moral  obligation  to  pay  the  amount  of  plaintiflF's  claim,  and 
that,  through  its  representatives,  this  obligation  had  been  rec- 
ognized on  more  than  one  occasion.  Undoubtedly  payment 
would  have  been  made  soon  after  the  adoption  of  the  resolu- 
tion of  August  10,  1888,  but  for  judicial  proceedings  which 
intervened,  wherein  a  temporary  injunction  prohibiting  such 
payment  was  obtained  and  served  upon  the  council  and  other 
city  officers,  —  an  injunction  which  remained  in  force  until 
after  the  passage  of  chapter  563,  when  the  court,  expressly 
recognizing  the  power  of  the  law-makers  to  authorize  or  com- 
pel the  payment  of  plaintiflF's  claim,  dissolved  and  vacated  it. 
There  is  no  universal  rule  by  which  directory  provisions  in 
a  statute  may,  under  all  circumstances,  be  distinguished  from 
those  which  are  mandatory,  and  an  examination  of  the  ad- 
judicated cases  simply  tends  to  confuse  the  examiner.  In  the 
case  of  Howard  v.  Bodington,  2  Prob.  Div.  203,  Lord  Penzance 
stated  (p.  211)  that  in  his  belief,  as  far  as  any  rule  was  con- 
cerned, one  "  cannot  safely  go  further  than  that  in  each  case 
you  must  look  to  the  subject-matter,  consider  the  importance 
of  the  provision,  ....  and  the  relation  of  that  provision  to 
the  general  object  intended  to  be  secured  by  the  act,  and  upon 
a  review  of  the  case  in  that  aspect,  decide  whether  the  enact- 
ment is  what  is  called  imperative  or  only  directory."  Again, 
in  a  case  where  the  words  used  were  merely  permissive,  it  was 
said:  "The  conclusion  to  be  deduced  from  the  authorities  is, 
that  where  power  is  given  to  public  oflBcers  in  the  language  of 
the  act  before  us,  or  in  equivalent  language,  whenever  the  pub- 
lic interests  or  individual  rights  call  for  its  exercise,  the  lan- 
guage used,  though  permissive  in  form,  is  in  fact  peremptory. 
What  they  are  empowered  to  do  for  a  third  person  the  law  re- 
quires shall  be  done.  The  power  is  given,  not  for  their  bene- 
fit, but  for  his.  It  is  placed  with  the  depositary  to  meet  the 
demands  of  right,  and  to  prevent  a  failure  of  justice.    It  is 
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given  as  a  remedy  to  those  entitled  to  invoke  its  aid,  and  who 
would  otherwise  be  remediless":  Supervisors  v.  United  States^ 
4  Wall.  435,  446.  Guided  by  these  views,  and  applying  thera 
to  the  circumstances  in  hand,  we  think  there  is  little  diflSculty 
in  arriving  at  the  legislative  intent  when  the  enabling  or  per- 
missory  words  were  used.  The  defendant  was  morally  bound 
to  pay  plaintiflPs  claim,  and  this  moral  obligation  stood  un- 
questioned. The  purpose  of  the  legislators  was  to  make  it  a 
legal  claim,  and  the  power  which  was  conferred  upon  the  coun- 
cil and  upon  other  municipal  officers  in  permissory  terms  was 
not  for  their  benefit,  but  for  the  plaintiff's.  Among  other 
things  about  the  act  itself  indicating  the  purpose  may  be 
mentioned  the  use  of  the  word  "legalizing"  in  the  title,  and 
the  recitals  in  section  1.  Again,  the  same  permissive  words 
were  used  with  reference  to  the  city  clerk,  the  mayor,  the  comp- 
troller, and  the  treasurer;  and  we  do  not  suppose  any  one 
would  urge  that  either  of  these  officers  could  evade  the  per- 
formance of  a  duty,  after  the  council  had  allowed  the  plain- 
tiff's claim,  by  contending  that,  as  to  him,  the  words  were 
permissive  and  enabling  only.  In  conclusion,  upon  this  in- 
quiry as  to  whether  there  was  any  discretion  vested  in  the 
officers  of  the  defendant  city  under  the  act  of  1889,  we  call  at- 
tention to  a  case  strictly  analogous  in  principle,  and  in  which 
these  same  words  ap[)earing  in  a  statute  of  like  character  were 
construed  as  compulsory,  and  not  merely  enabling:  People  v. 
Supervisors  of  Herkimer  Co.,  66  Barb.  452. 

It  must  be  admitted  that  if  it  was  imperative  upon  the 
council  to  audit  and  make  payment  of  the  principal  amount, 
it  was  also  required  to  allow  and  pay  interest  thereon  from 
the  day  specified  in  the  act. 

Upon  the  facts  as  they  appeared  at  the  trial,  there  is  nothing 
in  the  point  that  plain  iff  cannot  recover,  because  he  accepted 
payment  of  the  principal:  Duluth  Chamber  of  Commerce  v. 
Knowltony  42  Minn.  229. 

Order  affirmed.  

Statotks.  —  For  the  distinction  b«twe«n  mandatory  and  directory  statntea, 
M«  Suite  r.  Etkt,  47  Ohio  St.  90;  21  Am.  8t  Rep.  772;  WUlp  t.  MuUeiiy,  78 
N.  Y.  310;  34  Am.  Rep.  530;  CUirh  CivU  Township  v.  Broahthirt^  114  Ind. 
437;  Ounter  ▼.  Texaa  Lanl  etc  Co.,  82  Tex.  496;  Bx  patie  Liddell,  93  Cal. 
63.3.  Aa  to  when  "  may  "  in  a  atatuta  will  ba  conatrned  to  be  aynonymoua 
with  ••ahall"  or  "mast,"  aee  Banaemer  v.  Mact,  18  Ind.  27;  81  Am.  Deo. 
S44,  and  note;  State  r.  Police  Jury,  40  La.  Ann.  766;  Kohn  r.  hituhaw,  17 
Or.  308j  McLeoU  v.  Scott,  21  Or.  M. 
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Accord  and  Satis? action.  —  The  acceptance  of  a  smaller  som  does  xnt 
ordinarilj  bar  a  demand  for  a  greater:  WhiUv.  Kuntz,  107  N.  Y.  518;  1  Am. 
St.  Kep.  886;  Rose  r.  Hall,  26  Conn.  392;  68  Anu  Dec.  402;  Twitchell  r. 
Shaw,  10  Cash.  46;  57  Am.  Dec.  80;  Martin  r.  FraiUz,  127  Pa.  St.  389;  14 
Am.  St  Rep.  859;  Jaffray  r.  Uavis,  124  N.  Y.  164. 


Leithauseb  v.  Baumeisteb. 

|47   MiNNXSOTA,  15L] 

Partnership  —  Agresmknt  bt  Partner  to  Pat  Debts  of.  —  If  a  part- 
nership ia  dissolved,  and  one  of  its  members  agrees  to  discharge  all  its 
liabilities,  a  note  subsequently  executed  by  him  in  the  firm  name,  in 
consideration  of  a  pre-existing  partnership  indebtedness,  extending  the 
time  for  its  payment,  cannot  be  enforced  against  his  copartners  if  the 
payee  knew  of  the  existence  of  the  agreement,  because  after  such  agree- 
ment  the  position  of  the  other  partners  was  that  of  sureties  to  the  part- 
ner who  had  agreed  to  pay  the  debt,  and  the  creditor  should  not  be 
allowed  to  make  a  new  contract  extending  the  time  of  payment  without 
their  consent.  The  new  note  is  therefore  binding  only  upon  the  part- 
ner who  executed  it. 

A.  0.  BriggSy  for  the  appellants. 
F.  W.  Zollmanj  for  the  respondent. 

Dickinson,  J.  Prior  to  November  30,  1887,  the  three  de- 
fendants were  copartners,  engaged  in  business  under  the  name 
of  John  Comes  &  Co.,  and  as  such  copartners  they  were  in- 
debted to  a  partnership  firm  (Matt  Leithauser  &  Co.),  to  whose 
rights  the  plaintiff  has  succeeded,  in  the  sum  of  $280.  The 
partnership  was  dissolved  at  the  time  above  stated.  This 
action  is  to  recover  on  that  indebtedness.  The  defendants 
Naegler  and  Baumeister  plead  in  defense  that  by  a  contract 
between  the  defendants  at  the  time  of  the  dissolution,  Comes 
became  obligated  to  pay  this  debt;  that  after  the  dissolution 
Comes  formed  another  partnership  with  one  Schneider,  under 
the  same  partnership  name  as  that  of  the  former  firm,  John 
Comes  &  Co.,  all  of  which,  as  is  alleged,  was  known  to  the 
plaintiff;  and  that  he  accepted  from  Comes  a  promissory  note 
of  the  new  firm,  signed  in  its  partnership  name,  payable  ninety 
days  thereafter,  in  satisfaction  of  the  indebtedness  of  the  de- 
fendants. 

The  court  found  in  general  terms  that,  except  as  to  the 
allegation  of  the  dissolution  of  the  defendants'  partnership,  the 
allegations  of  the  answer  were  not  proved.  This  finding  was 
erroneous  in  some  particulars,  and  it  cannot  be  said  that  the 
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erroneous  conclusion  may  not  have  affected  the  decision  of 
the  case.  The  evidence  conclusively  showed,  and  without 
dispute,  not  only  that  the  partnership  of  the  defendants  had 
been  dissolved  when  (as  the  fact  is  admitted  to  have  been) 
the  plaintiff,  in  February,  1888,  took  from  Comes  a  note,  signed 
in  the  partnership  name  of  that  firm,  for  the  atLount  of  the 
debt,  payable  ninety  days  after  date,  with  interest  at  the  rate 
of  eight  per  cent  per  annum,  but  that  a  settlement  had  beea 
made  between  the  copartners,  and  an  agreement  entered  into, 
which,  as  between  themselves,  obligated  Comes  to  pay  this 
partnership  debt  to  the  plaintiff.  Moreover,  the  evidence  on 
the  part  of  the  defendants  (appellants)  went  to  show  that  the 
plaintiff  had  been  informed  of  this  fact,  and  this  is  not  really 
controverted  in  the  evidence  on  the  part  of  the  plaintiff.  On 
the  contrary,  he  admits  in  his  testimony  that  he  "knew  of 
the  settlement  they  had,"  but  did  not  know  of  the  dissolution 
of  the  partnership.  He  admits  that  "  Comes  gave  the  note  in 
the  partnership  name  because  he  said  he  did  not  want  to  stand 
by  his  agreement  with  the  other  parties,  because  they  did  not 
stand  by  theirs.  ....  He  did  not  want  to  pay  this  claim  all 
by  himself,  because  they  did  n't  live  up  to  their  agreement." 
We  think  that  the  case  showed,  contrary  to  the  finding  of  the 
court,  both  that  Comes  had  assumed  the  obligation,  as  respects 
the  other  defendants,  of  paying  this  debt,  and  that  the  plain- 
tiff was  informed  of  it  when  he  took  from  Comes  the  note,  in 
form  expressing  the  obligation  of  the  partnership,  payable  at 
a  future  day,  at  a  rate  of  interest  in  excess  of  what  the  law 
would  allow  in  the  absence  of  express  agreement.  These  facts 
are  material.  While  such  an  agreement  between  the  joint 
debtors,  to  which  the  plaintiff  was  not  a  party,  could  not 
prejudice  him  or  affect  his  right  of  action  against  them  all, 
yet  it  would  affect  the  rights  of  the  parties  growing  out  of  any 
new  contract  which  he,  having  knowledge  of  such  agreement 
between  the  defendants,  might  thereafter  make  with  one  of 
them.  When  Comes  took  upon  himself  the  legal  obligation  of 
the  defendants  to  pay  this  debt,  they  occupied  towards  him 
the  position  of  sureties;  and  the  creditor,  knowing  the  fact, 
should  not  be  allowed  to  make  a  new  contract  extending  the 
time  for  payment  without  their  consent:  Millerd  v.  TTiom,  56 
N.  Y.  402;  Smith  v.  Shelden,  35  Mich.  42;  24  Am.  Rep.  529; 
Oakeley  v.  Pasheller,  10  Bligh,  N.  8.,  648,  589. 

If  the  plaintiff  knew  that  Comes  had  thus  assumed  the  pay- 
ment of  this  debt,  he  must  be  deemed  to  have  known  that  the 
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mere  general  partnership  relation,  which  he  may  have  sup- 
posed to  be  still  existing,  did  not  authorize  Comes  to  give  the 
note  of  the  partnership  for  a  debt  which  had  become  his  own 
personal  obligation  to  pay.  While  the  note,  taken  under 
those  circumstances,  would  not  be  obligatory  on  the  other  de- 
fendants, it  would  be  enforceable  against  Comes,  and  would 
be  effectual,  as  between  the  plaintiff  and  Comes,  as  a  new 
contract,  to  extend  the  time  for  the  payment  of  the  debt: 
Wheaton  v.  Wheeler,  27  Minn.  464;  and  that  would  release  the 
other  defendants  (see  authorities  above  cited),  even  though 
there  be  no  proof  as  to  what,  if  any,  injury  the  sureties  may 
have  suffered:  Eees  v.  Berrington,  2  Ves.  Jr.  540;  Miller  v.  Mo 
Can,  7  Paige,  451;  Calvo  v.  Davies,  73  N.  Y.  211,  216;  29  Am. 
Rep.  130.  It  may  be  that  if  the  plaintiff  had  not  known  of 
the  agreement  between  the  defendants,  and  if  he  could  be 
deemed  to  have  supposed  that  the  note  was  rightfully  given 
as  the  note  of  the  partnership,  the  result  would  have  been  dif- 
ferent: Agnewv.  Merritt,  10  Minn.  242  (308). 

The  finding  of  the  court  being,  as  we  consider,  erroneous  in 
the  particulars  above  stated,  a  new  trial  must  be  granted. 

We  observe  a  variance  between  the  proof  and  the  answer,  in 
that  the  note  given  appears  to  have  been  intended  to  express 
the  obligation  of  the  defendants'  former  partnership,  and  not, 
as  alleged,  the  obligation  of  a  new  partnership,  of  which  Comes 
and  Schneider  were  members.  There  was  no  evidence  of  the 
existence  of  any  such  partnership.  It  is  not  claimed  that 
this  variance  is  material,  and  probably  it  was  not.  It  is  only 
adverted  to  here  so  that  any  doubt  concerning  it  may  be 
avoided  if  thought  necessary. 

Order  reversed.  

Partnbhship  —  Power  ot  Partnkr  aiter  Dbsolutiok .  —  As  to  the 
power  of  one  partner  after  dissolution  of  the  partnership  to  bind  his  former 
copartners,  see  Chardon  v.  Oliphant,  3  Brev.  183;  6  Am.  Dec.  572,  and  note; 
note  to  Van  Keuren  y.  Parmelee,  51  Am.  Dec.  330-332.  A  new  note  made  by 
one  partner  in  the  firm  name,  and  within  the  scope  of  the  partnership  business, 
and  after  dissolution,  binds  the  firm  until  the  payee  of  such  note  has  notice 
of  the  dissolution:  CUmeiU  v.  ClemetU,  69  Wis.  599;  2  Am.  St  Rep.  760,  and 
note. 
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[47  Minnesota,  171.] 

Wills.  —  Thb  Revocation  of  a  Will  cannot  be  accomplished  except  by 
the  performaace  of  some  one  of  the  acts  designated  by  the  statute, 
and  this  rule  continues  applicable  though  such  performance  is  prevented 
by  some  fraudulent  device  of  a  third  person  interested  in  the  wilL 

Wills,  Destruction  Prevented  by  Fraud.  — Where  a  testator  demanded 
his  will  for  the  purpose  of  destroying  and  thereby  revoking  it,  and  when 
it  was  given  to  him  placed  it,  inclosed  in  an  envelope,  in  a  stove  with 
kindlings  not  yet  ignited,  intending  it  to  be  destroyed  when  the  fire 
•hould  be  lighted,  but  a  person  present,  with  a  design  of  thwarting  the 
purpose  of  the  testator,  and  during  his  temporary  absence,  took  the  will 
out  of  the  envelope  and  secreted  it,  and  it  was  thereby  saved  from  de- 
struction without  the  knowledge  or  consent  of  the  testator,  it  was  held 
that  the  will  had  not  been  revoked. 

Wills  —  Revocation.  —  A  Oosveyancb  Set  Asidb  as  having  been  obtained 
from  the  grantor  by  undue  influence  cannot  operate  as  an  implied  revo- 
cation of  his  will. 

Trusts.  —  A  Probatb  Coitkt  has  No  Jurisdiction  to  determine  whether 
a  devise  should  be  held  in  trust.  Its  functions  are  limited  to  inquiring 
and  determining  whether  or  not  the  instrument  presented  to  it  as  the  last 
will  of  the  decedent  was  executed  by  him  in  the  manner  prescribed  by 
statute,  and  when  ha  was  legally  competent  to  execute  it. 

John  D.  O'Brien  and  Armand  Alhrecht,  for  the  appellant. 
Thompson  and  Taylor y  for  the  respondent. 

Vanderburgh,  J.  Upon  the  eighth  day  of  January,  1887, 
one  James  Burns,  of  the  city  of  St.  Paul,  duly  executed  and 
published  his  last  will  and  testament,  whereby  he  devised  his 
estate,  consisting  of  a  lot  in  the  city  of  St.  Paul,  with  build- 
ings thereon,  to  his  two  daughters,  who  are  the  parties  to  this 
action.  Upon  his  decease,  Mrs.  Burch,  the  defendant,  who  is 
named  as  executrix  in  the  will,  petitioned  the  probate  court 
for  its  allowance.  Her  application  was  denied,  and  an  appeal 
taken  by  the  executrix  to  the  district  court,  where,  upon  a  full 
hearing,  the  court  reversed  the  decision  of  the  probate  court, 
and  directed  the  will  to  be  admitted  to  probate. 

The  legal  questions  involved  in  the  case  arise  chiefly  upon 
the  following  facts  found  by  the  district  court:  After  the  exe- 
cution of  the  will,  the  decedent  demanded  of  Mrs.  Burch,  who 
had  custody  of  the  will,  that  it  be  delivered  to  him  to  be  de- 
stroyed. Upon  its  delivery  to  hira,  he  placed  it,  inclosed  in 
an  envelope,  in  a  stove  with  kindlings  not  yet  ignited,  witli 
the  intention  of  destroying  the  will  by  burning  when  the  fire 
should  be  lighted.     The  facts  were  found  by  the  court  as  fol- 
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lows:  1.  "  This  was  done  in  the  presence  of  said  Bridget  F. 
Burch,  and  with  the  express  and  actual  intention  on  the  part 
of  said  decedent  to  destroy  said  will  by  burning  when  said  fire 
should  be  lighted.  Said  decedent  then  stepped  for  a  moment 
out  of  the  room,  and  thereupon  said  proponent  Burch,  fraud- 
ulently, and  with  the  purpose  of  thwarting  the  said  intention 
of  decedent,  and  without  his  knowledge  or  consent,  took  the 
will  out  of  the  envelope,  and  secreted  it,  leaving  the  envelope 
in  the  stove,  to  all  appearances  as  though  it  still  contained  the 
will.  Within  two  hours  thereafter  the  fire  in  said  stove  was 
lighted,  either  by  said  decedent  or  by  said  Birch,  and  said  en- 
velope burned.  Said  will  was  thereafter  kept  secreted  by  said 
proponent  Burch,  and  the  decedent  ever  after  supposed  the 
same  had  been  then  and  there  burned  as  he  intended.  Said 
will  was  not  in  fact  revoked  by  any  of  the  methods  specified 
by  statute."  2.  "  That  on  the  sixth  day  of  May,  1887,  the  de- 
ceased, James  Burns,  executed,  acknowledged,  and  delivered 
to  said  Bridget  Frances  Burch,  a  deed  of  conveyance  of  the 
northerly  seventy-five  (75)  feet  of  lot  numbered  one  (1),  in 
block  numbered  fifty  (50),  of  Dayton  and  Irvine's  addition  to 
St.  Paul,  Ramsey  County,  Minnesota,  being  the  same  property 
given  and  devised  by  the  decedent  to  the  said  Bridget  Frances 
Burch  in  the  third  paragraph  of  the  will  of  said  decedent  pre- 
sented for  probate  in  this  proceeding;  that  said  deed  was 
afterwards,  in  an  action  brought  in  this  court  by  said  Mary 
Graham  against  said  Bridget  Frances  Burch  and  others  for 
that  purpose,  set  aside,  upon  the  ground  that  the  same  was 
procured  by  reason  of  undue  influence  and  restraint  exercised 
over  said  decedent  by  the  said  Bridget  Frances  Burch  at  the 
time  of  the  execution  thereof,  and  the  judgment  of  this  court 
in  said  action  was  duly  entered  accordingly." 

The  statutory  provisions  in  respect  to  the  revocation  of 
wills  are  as  follows  (Gen.  Stats.  1878,  c.  47,  sec.  9):  "No  will, 
or  any  part  thereof,  shall  be  revoked,  unless  by  burning,  tear- 
ing, canceling,  or  obliterating  the  same,  with  the  intention  of 
revoking  it,  by  the  testator,  or  by  some  person  in  his  pres- 
ence and  by  his  direction;  or  by  some  will,  codicil,  or  other 
writing,  signed,  attested,  and  subscribed  in  the  manner  pro- 
vided for  the  execution  of  a  will;  but  nothing  contained  in 
this  section  shall  prevent  the  revocation  implied  by  law  from 
subsequent  changes  in  the  condition  or  circumstances  of  the 
testator."  In  this  case,  the  purpose  of  the  testator  to  burn 
his  will  is  clearly  shown,  but  the  will  remains  intact    It  was 
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not  scorched  or  mutilated  in  any  degree.  The  testator  did  not 
persist  in  carrying  out  his  expressed  purpose,  nor  see  to  it  that 
it  was  actually  burned,  wholly  or  partially.  The  acts  which 
the  statute  declares  shall  constitute  an  express  revocation 
were  none  of  them  done.  If,  in  any  case,  in  the  absence  of 
any  of  the  acts  specified  in  the  statute,  the  fraud  of  the  devisee 
could  be  held  to  supply  the  place  of  such  acts,  the  record  be- 
fore us  perhaps  presents  such  a  case.  But  we  cannot  vary  or 
dispense  with  the  statutory  rule,  which  the  legislature  has, 
for  wise  reasons,  established  on  account  of  the  fraud  of  an  in- 
terested party.  The  statute  requires  that  the  will  itself  should 
be  destroyed,  or  bear  some  of  the  marks  of  defacement  or 
spoliation,  manifesting  the  intent  to  revoke.  The  act  and 
intent  must  concur,  and  there  must  be  proof  of  both,  though 
the  intent  may  be  inferred  from  the  facts  and  circumstances. 
The  law  will  not  permit  the  formalities  of  the  execution  of  a 
will  to  be  dispensed  with  because  of  fraudulent  interference, 
and  the  same  rule  must  be  applied  in  respect  to  the  statutory 
requisites  of  revocation:  4  Kent's  Com.  520,  521.  In  Dan  v. 
Browriy  4  Cow.  483,  15  Am.  Dec.  395,  Wood  worth,  J.,  says: 
"There  must  be  a  canceling  animo  revocandi.  Revocation  is 
an  act  of  the  mind,  which  must  be  demonstrated  by  some  out- 
ward and  visible  sign  of  revocation.  The  statute  has  pre- 
scribed four.  If  any  of  them  are  performed  in  the  slightest 
manner,  joined  with  a  declared  intent  to  revoke,  it  will  be  an 
effectual  revocation":  Oains  v.  Oains,  2  A.  K.  Marsh.  190;  12 
Am.  Dec.  375;  Bibb  v.  Thomas,  2  W.  Black.  1043;  Doe  v.  Har- 
ris, 6  Ad.  &  E.  209;  Jackson  v.  Betts,  9  Cow.  208;  Blanchard  v. 
Blanchard,  32  Vt.  62.  But  the  failure  to  perform  some  one  of 
the  acts  designated  by  the  statute  cannot  be  excused,  though 
Buch  formal  act  of  revocation  be  defeated  or  prevented  by 
fraudulent  devices:  Kent  y.  Mahaffey,  10  Ohio  St.  204;  Hise 
V.  Fincher,  10  Ired.  139;  61  Am.  Dec.  383;  Malone  v.  Hobbs,  1 
Rob.  (Va.)  346;  39  Am.  Dec.  263;  Clingan  v.  Mitcheltreej  81 
Pa.  St.  25;  Gains  v.  Oains,  2  A.  K.  Marsh.  190;  12  Am.  Dec. 
375. 

Under  the  clause  saving  revocations,  "implied  by  law  from 
subsequent  changes  in  the  condition  or  circumstances  of  the 
testator,"  it  is  claimed  that  the  conveyance  to  Mrs.  Burch, 
above  referred  to,  and  which  was  set  aside  by  the  court  on 
tiie  ground  of  undue  influence,  must  be  construed  as  an  iro* 
plied  revocation  of  the  will  in  question.  Of  course,  a  sale  of 
the  estate  devised  must  operate  as  a  revocation,  for  the  will 


342  Gbaham  v.   Bubch.  [Minn. 

cannot  thereafter  take  effect  on  it;  and  it  is  admitted  that 
if  the  deed  had  been  valid  and  effectual  to  convey  the  prem- 
ises, it  would  have  worked  a  revocation;  but  the  respondent 
insists  that  the  rule  is  not  applicable  to  a  deed  adjudged 
invalid,  and  not  the  deed  of  the  grantor,  for  fraud  or  undue 
influence.  If,  in  opposition  to  the  allowance  of  a  will  in 
probate  proceedings,  a  revocation  in  writing,  executed  in  due 
form  by  the  testator,  had  been  produced,  clearly  the  propo- 
nent would  not  be  concluded  from  showing  that  it  was  not 
the  voluntary  act  of  the  testator,  but  that  it  was  procured 
by  fraudulent  devices  and  undue  influence:  O'Neall  v.  Farr^ 
1  Rich.  80.  But  we  can  see  no  distinction  in  this  respect 
between  such  an  instrument  and  a  deed  which  is  claimed  to 
work  a  revocation  by  implication,  if  the  deed  was  not  the  act 
of  the  testator,  and  the  existence  of  the  deed  is  due  to  fraud 
and  undue  influence,  especially  where,  as  in  this  instance,  the 
fact  is  already  adjudicated  that  the  instrument,  though  in 
form  the  testator's  deed,  is  no  deed.  "  Whoever  orders  it  to 
be  delivered  up  declares  it  to  be  no  deed,"  says  the  chancellor 
in  Hawea  v.  Wyali,  3  Brown  Ch.  156.  The  general  rule  is, 
that  no  revocation  can  be  good  which  is  procured  by  fraud,  or 
where  the  testator  was  unduly  influenced  to  make  it:  Schouler 
on  Wills,  sec.  184.  It  is  true,  as  Chancellor  Kent  observes 
(4  Cora.  528),  that  not  only  contracts  to  convey,  but  inopera- 
tive conveyances,  will  amount  to  a  revocation  if  there  be  evi- 
dence of  an  intention  to  convey.  But  in  such  cases,  where 
the  title  does  not  in  fact  pass,  the  intention  must  be  manifest. 
Mr.  Greenleaf,  however,  seems  to  recognize  the  distinction  in- 
sisted on  by  the  plaintiff's  counsel  here  (2  Greenl.  Ev.,  sec. 
687),  for  he  says:  "The  rule  [i.  e.,  implied  revocation]  does 
not  apply  to  a  conveyance  which  is  void  at  law  on  account  of 
fraud  or  covin;  yet  if  the  deed  is  valid  at  law,  but  impeach- 
able in  equity,  it  will  be  held  in  equity  as  a  revocation";  cit- 
ing Simpson  v.  Walker^  5  Sim.  1.  The  same  distinction  is 
recognized  in  other  English  cases,  though  Lord  Thurlow  held 
differently  in  Hawes  v.  Wyatt,  3  Brown  Ch.  156.  And  Mr. 
Redfield,  in  noticing  these  authorities  (1  Redfield  on  Wills, 
sec.  344),  is  of  the  opinion  that  if  the  deed  in  such  cases  is 
void,  it  should  not  be  allowed  an  incidental  operation  by  way 
of  revocation.  In  Smithwick  v.  Jordan,  15  Mass.  113,  a  case 
resembling  this  on  the  facts,  the  court  held  that  a  deed  found 
'o  have  been  obtained  by  fraud  and  imposition,  after  the  exe- 
cution of  the  will,  was  no  revocation. 
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In  this  case  the  court  found  that  the  decedent  was  old  and 
feeble,  in  ill  health,  and  addicted  to  the  habitual  use  of  intox- 
icating liquors,  though  not  of  unsound  mind,  and  that  the 
deed  was  set  aside  on  the  ground  that  the  same  was  procured 
by  reason  of  undue  influence  and  restraint  exercised  over  said 
decedent  by  the  said  Bridget  Burch,  at  the  time  of  the  execu- 
tion thereof.  The  instrument  was  then  adjudged  not  to  have 
been  the  act  and  deed  of  the  testator,  because  procured  by 
her  by  undue  influence  and  restraint.  She  had  acquired  such 
dominion  over  his  will  as  to  destroy  his  free  agency,  and  con- 
strain him  to  do  against  his  free  will  what  he  was  unable  to 
refuse:  2  Greenl.  Ev.,  sec.  688;  Mitchell  v.  Mitchell,  43  Minn.  73. 
Had  he  been  mentally  incapacited  to  execute  the  deed,  there 
would  have  been  no  question  as  to  the  rule.  He  was  only 
partially  so,  but  his  imbecility  rendered  him  an  easy  victim 
to  imposition.  We  think  the  same  rule  ought  to  apply  in 
each  case.  There  must  be  animvs  revocandi,  and  we  can  rec- 
ognize no  distinction,  as  respects  the  question  of  implied  revo- 
cation, between  the  eff'ect  of  a  deed  which  is  executed  by  a 
person  who  has  no  will,  and  one  whose  will  is  directed  by 
another  person:  Rich  v.  Gilkey,  73  Me.  595,  601. 

3.  It  is  further  insisted  that  by  reason  of  the  fraud  and 
misconduct  of  the  defendant  in  preventing  the  revocation  of 
the  will,  the  court  should  have  adjudged  her  not  entitled  to 
take  her  distributive  share,  or  that  she  should  be  declared  a 
trustee  ez  maleficio,  and  that  it  should  have  been  so  determined 
on  the  appeal  in  the  district  court,  which,  sitting  as  a  court  of 
equity,  had  full  jurisdiction  to  try  and  determine  the  issue. 
This  is  an  erroneous  view  of  the  jurisdiction  of  the  probate 
court  in  proceedings  for  the  proof  and  allowance  of  a  will. 
The  question  was  considered  and  determined  in  Greenwood  v. 
Murray,  26  Minn.  259,  in  which  it  is  held  that  "the  probate 
court  has  exclusive  jurisdiction,  in  the  first  instance,  to  take 
proof  of  wills  of  real  and  personal  estate.  The  decree  of  that 
court  establishing  a  will  is,  unless  reversed  on  appeal,  conclu- 
Bive  that  it  was  duly  executed  by  the  person  whose  will  it 
purports  to  be,  and  that  such  person  had  legal  capacity  to 
execute  it.  But  the  probate  decides  nothing  beyond  this. 
The  legal  effect  of  the  will,  or  of  its  various  provisions,  its 
construction  and  operation,  do  not  come  in  question,  and  can- 
not be  passed  upon,  on  an  application  to  admit  the  will  to 
probate.  The  probate  court  does  not  assume  to  determine  the 
validity  of  a  devise,  but  only  that  the  instrument  presented  for 
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probate  was  executed  as  his  last  will  and  testament  by  the 
testator  in  the  manner  prescribed  by  "statute,  and  that  he  was 
legally  competent  to  make  a  will."  Upon  appeal  from  an 
order  of  the  probate  court  allowing  or  refusing  the  probate  of 
a  will,  the  district  court  exercises  probate  jurisdiction  to  make 
such  determination  as  the  probate  court  ought  to  have  made 
(Berkey  v.  Judd,  31  Minn.  271),  but  no  other  or  greater.  It 
can  exercise  no  original  jurisdiction  in  the  premises,  and  can- 
not assume,  on  such  appeal,  to  declare  a  trust  under  the  will, 
or  to  determine  the  ultimate  rights  and  interests  of  parties  in 
the  estate.  The  court  below,  therefore,  declined  to  pass  upon 
the  question  suggested,  and  it  is  not  properly  before  us  for  our 
consideration. 
Judgment  aflfirmed.  

The  Bevooatloxi  of  Wills.* 

OlassiJiecUioH  qfthe  Mode*  of.  — The  lubject  of  the  revocation  of  wills  hu 
long  been  governed  by  statutes  both  in  this  country  and  in  Englaud,  and  no 
action  or  inaction  can  be  successfully  urged  as  a  revocation,  unless  it  is  such 
•8  is  recognized  and  conceded  to  have  that  effect  by  statute.  But  for  the 
•tatutea  upon  the  lubject,  the  revocation  of  a  will  might  doubtless  be  mani- 
fested by  any  word  or  act  from  which  the  inference  might  fairly  be  drawn 
that  the  testator  no  longer  desired  that  the  instrument  executed  as  and  for 
his  will  should  have  that  effect:  CranwU  v.  Sanders,  Cro.  Jac.  497.  Under 
the  statutes,  a  will  may  be  revoked  from  certain  changes  in  the  testator's 
circumstances  from  which  the  law  infers  that  he  must  have  intended  a  change, 
either  total  or  partial,  in  the  disposition  of  his  property,  and  revocations  of 
this  class  may  well  be  termed  implied  revocations.  Ail  other  revocations 
must  be  manifested  by  some  act  of  the  testator,  done  for  the  sole  purpose  of 
destroying  the  effect  of  his  pre-existing  will  in  whole  or  in  part,  or  by  creating 
some  other  instrument  by  which  his  property,  upon  the  event  of  his  death, 
will  be  disposed  of  in  a  manner  wholly  or  partly  different  from  the  disposi- 
tion previously  made  by  him;  and  revocations  of  this  class,  for  want  of  any 
better  term,  we  shall  call  express  revocations. 

An  express  revocation  can  never  be  accomplished  by  words  without  acts, 
though  it  may  result  from  acts  without  words:  Reed  v.  Harris,  2  Nev.  &  P. 
615;  8  Ad,  &  K  1;  W.  W.  &  D.  684;  and  the  acts  which  will  be  permitted  to 
have  this  effect  must  be  those  designated  in  the  statute.  None  other  will  be 
permitted  to  operate,  no  matter  how  clearly  appears  the  purpose  of  the  tes- 
tator to  destroy  his  will,  and  his  belief  that  such  purpose  has  been  accom- 
plished: Slaughter  v.  SUpIiena,  81  Ala.  418;  Blakemore's  Succession,  43  La. 
'■ 

*  RBFBRKHCS  TO  MONOGBAPHIC  MOTSS. 

Implied  revocation  ol  wills:  15  A.m.  Dec.  669-661- 
Revocation  of  wills:  12  Am.  Dec.  377-380. 

Revocation  of  wills  implied  from  marriage  and  birth  of  issue:  86  Am.  Dee.  516-«18. 
Revivor  of  first  wlU  by  the  revocation  of  second:  7«  Am.  Dea  6&i-€66;  46  Am. 
B«p.  S27-S44. 
lost  wills,  i.robate  of:  84  Am.  Dec.  628-631. 
Legacies,  ademption  of:  37  Am.  Dec.  667-671. 
Lapse  of  legacies  and  devises:  94  Am.  Dec.  166-160. 
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Ann.  845.  The  statutes  designating  the  acts  \<rhich  constitute  a  revocation 
of  a  will  vary  perhaps  less  than  those  upon  any  other  topic  which  has  been 
BO  frequently  the  subject  of  statutory  regulation.  Generally,  and  we  think 
universally,  they  permit  a  revocation  to  be  effected  by  any  subsequent  writ- 
ing executed  and  attested  in  the  same  manner  as  the  will  revoked:  Baker 
V.  Story,  23  Week.  Rep.  147;  31  L.  T.,  N.  S.  631;  Stats.  1  Will.  IV.,  and 
1  Vict.,  0.  26,  sec.  20;  Floyd  v.  Floyd,  3  Strob.  L.  44;  49  Am.  Dec.  626; 
Stiinson's  American  Statutes,  sec.  2673;  and  in  some  instances  the  omission 
of  some  of  the  formalities  of  execution  or  attestation  is  permitted.  All  other 
revocatory  acts  must  produce  some  physical  effect  upon  the  will  to  be  re- 
voked,  and,  failing  in  this,  the  purpose  of  the  testator  is  not  realized  and  the 
will  niust  stand,  though  it  is  clear  that  he  undertook  to  revoke  it,  and  be- 
lieved that  his  undertaking  had  been  successful.  The  will  must  be  either 
wholly  or  partly  destroyed,  torn,  mutilated,  or  obliterated  by  the  testator 
with  the  intent  to  revoke  it:  Stimson's  American  Statutes,  sec.  2672;  7  Will. 
IV.,  1  Vict.,  0,  26,  sec.  20;  Hise  v.  Fincher,  10  Ired.  139;  51  Am.  Dec.  383; 
Wikoff's  Appeal,  15  Pa.  St.  281;  53  Am.  Dec.  597. 

Revocatory  Intent,  Necessity  of.  —  To  an  express  revocation  of  a  will  a  union 
of  act  and  intent  is  essential.  Either  is  ineffective  in  the  absence  of  the  other. 
How  far  a  revocatory  act  must  be  pursued  before  it  can  become  effective  we 
shall  consider  hereafter,  and  for  the  present  shall  con6ne  our  attention  to  the 
consideration  of  revocatory  acts  which  must  be  denied  operation  because 
not  accompanied  by  any  revocatory  intention.  This  intention  cannot  exist, 
in  contemplation  of  law,  in  the  absence  of  testamentary  capacity  on  the  part 
of  the  testator  at  the  moment  when  be  does  the  revocatory  act:  Formana 
Will,  54  Barb.  274;  and  though  his  want  of  such  capacity  is  but  temporary, 
as  where  he  tears  his  will  into  fragments  while  suffering  from  an  attack  of 
delinum  tremeru,  but  upon  recovering  and  being  informed  of  what  he  had 
done,  declares  that  he  must  have  been  mad,  and  that  he  will  make  a  fresh 
will,  but  dies  without  making  it,  the  original  will  is  not  revoked:  Brunt  v. 
Brunt,  L.  R.  3  P.  D.  37;  28  L.  T.,  N.  S.,  368;  21  Week.  Rep.  392.  If  a  will  has 
been  mutilated  or  destroyed,  it  is  always  competent  to  prove  that  the  act 
was  not  that  of  the  testator,  and  this  may  be  either  by  showing  that  it  was 
done  by  another  without  his  direction:  Coltaqan  v.  Bums,  57  Me.  449;  or  if 
by  the  testator,  that  it  was  done  by  him  without  any  revocatory  intent: 
Burtenshavo  v.  Gilbert,  Cowp.  49.  If  it  clearly  appears  that  the  destruction 
of  a  will  was  not  done  by  tiie  testator,  nor  by  his  consent  or  authority,  it  is 
not  revoked  though  such  destruction  took  place  in  his  presence,  and  he, 
being  pressed  to  execute  another  will,  said  that  he  could  not  bring  his  mind 
to  it,  and  that  it  must  remain  as  it  was:  Mills  v.  Millward,  L.  R.  15  P.  D.  20. 

There  have  been  several  instances  in  wiiich  a  will  has  been  destroyed  or 
mutilated  by  the  testator,  intentionally  and  with  the  purpose  of  revoking  it, 
in  which  its  revocation  has  been  held  not  to  have  been  accomplished,  because 
it  was  clearly  proved  that  some  further  act  was  intended  to  be  done  by  hitn 
before  the  revocation  should  take  effect:  Oardiner  v.  Oardiner,  65  N.  H.  230. 
Thus  if  it  is  shown  that  the  testator  did  not  intend  to  die  intestate,  but 
merely  wished  to  substitute  one  will  for  another,  or  to  perfect  a  will  alrea<ly 
executed,  his  destruction  of  it  does  not  necessarily  revoke  it,  as  where  he 
copies  it  with  a  vi*w  of  correcting  the  spelling,  and  with  the  intention  of 
re-execntibg  it  as  copied,  but  fails  to  carry  out  such  intention:  WUf>ourn  v. 
Shell,  59  Miss.  205;  42  Am.  Hep.  303.  So  where  he  believes  t^.si  b«  K*«  mxo. 
euted  a  second  will,  and  on  that  account  destroys  his  first,  but  the  secon^ 
will  cannot  take  effect  because  not  properly  executed:   iViltianu  v.  Tyley, 
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John.  530;  Chrison  ▼.  Chrlson,  2  Swab.  &  T.  497;  31  L.  J.  P.  D.  143;  10 
Week.  Rep.  7"'l;  6  L.  T.,  N.  S.,  506.  The  tearing  to  pieces  of  hisj  will  by 
a  testator  on  oeing  told  by  a  friend  that  it  was  invalid,  together  with  instruc- 
tions by  the  testator  to  bis  wife  to  put  the  will  in  the  fire,  does  not  revoke  it, 
if  he  afterwards,  thinking  that  his  informant  might  be  in  error,  rescaes  the 
pieces  before  they  are  to  any  extent  burnt,  and  preserves  them:  Giles  v.  War* 
ren,  41  L.  J.  P.  D.  59;  L.  R.  2  P.  &  D.  401;  20  Week.  Rep.  827;  26  L.  T.,  N.  S., 
780.  If  the  destruction  is  not  done  with  intention  to  execute  another  will  to 
take  the  place  of  that  destroyed,  but  under  a  mistake  of  law  or  of  fact,  either 
as  to  its  effect  upon  a  prior  will  or  as  to  the  claims  or  necessities  of  some  of 
the  legatees,  it  will,  nevertheless,  operate  as  a  revocation,  as  where  a  will 
was  destroyed  in  the  mistaken  belief  that  it  would  revive  an  earlier  will: 
Dickinson  v.  Swatman,  6  Jur.,  N.  S.,  831;  30  L.  J.  P.  D.  84;  4  Swab.  &  T.  205. 
If  a  will  is  revoked  by  another  writing,  and  it  appears  therefrom  that  such 
revocation  was  caused  by  a  mistake  of  fact  induced  by  the  testator's  believ- 
ing the  representations  of  a  third  person,  then  the  revocation  is  generally 
regarded  as  conditional,  and  as  dependent  upon  the  fact  being  as  represented, 
and  is  not  permitted  to  operate  when  it  is  established  that  the  information 
upon  which  the  testator  acted  was  incorrect:  MendinJiall's  Appeal,  124  Pa.  St. 
387;  10  Am.  St.  Rep.  590;  Campbell  v.  French,  3  Ves.  221;  Doe  v.  Evam,  10 
Ad.  &  E.  228.  But  though  it  appears  from  the  instrument  of  revocation  that 
the  testator  revoked  it  because  of  his  belief  in  the  existence  of  a  certain  fact, 
still  the  revocation  must  be  permitted  to  operate,  though  the  fact  is  not  as 
assumed  by  him,  if  it  was  one  upon  which  he  must  have  acted  from  his 
own  knowledge  or  impressions,  and  with  respect  to  which  his  action  was  not 
founded  upon  representations  made  to  him  by^ihird  persons:  Hayes  v.  Hayes, 
21  N.  J.  Eq.  265;  MendinhalVs  Appeal,  124  Pa.  St.  387;  10  Am.  St.  Rep.  590; 
Dunham  v.  Averill,  45  Conn.  Gl;  29  Am.  Rep.  642;  Oifford  v.  Dyer,  2  R.  L 
99;  57  Am.  Dec.  708. 

Revocaiion  by  Agents.  —  The  revocation  of  a  will  must  be  the  personal  act 
of  the  testator.  He  cannot  delegate  to  an  agent  authority  to  do  the  act  for 
him:  Stockwell  v.  Rithei-don,  12  Jur.  779;  /7J  re  North,  6  Jur.  564.  Another 
person,  however,  may  be  selected  aa  the  mere  instrument  of  the  testator,  and 
required  to  do  the  revocatory  acts  in  his  presence,  in  which  event  any  act 
so  done  in  the  presence  and  by  the  direction  of  the  testator  is  his  personal 
act,  and  operates  to  the  same  extent  as  if  done  by  his  own  hands:  Stimson'a 
American  Statutes,  sec.  2672;  though  in  some  of  the  states,  even  in  these  oir- 
cumstances,  the  assent  of  the  testator  is  required  to  be  proved  by  two  wit- 
nesses: Stimson's  American  Statutes,  sec.  2672.  Where  a  statute  permits 
the  revocation  of  a  will  to  be  evidenced  by  a  writing  signed  by  the  testator 
and  attested  in  the  manner  designated  therein,  a  direction  by  the  testator  to 
another  person  to  destroy  a  will  may  of  itself  take  effect  as  a  revocation  when 
it  is  executed  and  attested  in  the  manner  prescribed  by  the  statute:  Walcott 
▼.  Ochterlony,  1  Curt.  Ecc.  180;  In  Goods  of  Durance,  41  L.  J.  P.  D.  60;  L.  R. 
2  P.  &.  D.  406;  20  Week.  Rep.  759;  26  L.  T.,  N.  S.,  983. 

T/ie  Destruction  of  a  Will  is  one  of  the  modes  of  revoking  it  recognized  by 
all  the  statutes  upon  the  subject,  but  it  is  always  essential  that  the  destruc- 
tion be  accompanied  with  the  intent  to  thereby  revoke  the  will:  White 
T.  Casten,  1  Jones,  197;  59  Am.  Dec.  585.  We  have  heretofore  stated  that 
the  express  revocation  of  a  will  can  be  accomplished  only  by  a  union  of 
revocatory  act  and  intent.  An  unexecuted  intention  cannot  destroy  a  pre- 
existing will:  Brown  v.  Tftorndike,  15  Pick.  388;  Semmes  v.  Semmes,  7  Har. 
*  J.  388;  Bay  v.  Walton,  2  A.  K.  Marsh.  71;  Gains  v.  Gains.  2  A.  K.  Marsh. 
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190;  12  Am.  Dec.  375;  Oreer  v.  McCracUn,  Peck,  301;  14  Am,  Dec.  755;  Ma- 
lone  V.  Bobhs,  1  Rob.  346;  39  Am.  Dec.  263;  Yates  v.  Cole,  1  Jones  Eq.  110; 
69  Am.  Dec.  602.  There  may  be  some  question  of  the  applicability  of  thia 
rule  wheu  the  testator  has  uudertaken  to  perform  the  requisite  revocatory 
act  aad  believes  he  has  done  it,  and  liis  performance  is  prevented  by  some 
deceit  or  other  fraud  of  a  third  person  interested  in  the  will.  Thus  la 
Georgia  the  court  appears  to  have  been  of  the  opinion  that  a  testator  unable 
to  see,  who  was  handed  an  old  letter  when  he  called  for  his  will,  and  there" 
upon  destroyed  the  letter  in  the  belief  that  he  was  destroying  the  will  and 
with  intent  to  revoke,  that  its  revocation  was  thereby  effected:  Pryor  v.  Cog- 
gin,  17  Ga.  444.  The  better  opinion  is,  however,  that  unless  the  act  of  in- 
tended destruction  leaves  some  visible  eflfect  upon  the  will,  such  as  tearing, 
partially  burning,  or  otherwise  obliterating  it,  it  is  not  revoked,  though  the 
testator  intended  to  destroy  it,  and  is  assured  and  believes  that  his  intention 
haa  been  accomplished;  Malone  v.  Ilobbs,  1  Rob.  346;  39  Am.  Dec.  263;  JJise 
▼.  Findier,  10  Ired.  139;  51  Am.  Dec.  3S3;  Boyd  v.  Coolc,  3  Leigh,  32;  Kent 
V.  MaJiaffey,  10  Ohio  St.  204;  CUngan  v.  Mitchdlree,  31  Pa.  St.  33;  Bibb  ▼. 
ThmruM,  2  W.  Black.  1043;  Reed  v.  Harrli,  6  Ad,  &  E.  209,  218;  Cheese  v. 
Lovejoy,  In  re  Harm,  L.  R,  2  P.  D.  251;  46  L.  J,  P.  D,  66;  25  Week.  Rep. 
853;  37  L.  T.,  N.  S.,  294,  C,  A,;  and  the  principal  case.  There  have  been  de- 
cisions suggesting  that  where  the  revocation  of  a  will  has  been  prevented  by 
the  concealment  or  other  fraud  of  a  beneficiary  therein  named,  he  may,  by 
a  suit  in  equity,  be  charged  as  trustee  of  the  persons  shown  to  have  been  pre- 
judiced by  such  fraud:  Oains  v.  Oains,  2  A.  K.  Marsh,  190;  12  Am.  Dec,  375. 
But  we  apprehend  that  these  suggestions  are  erroneous,  and  that  a  practical 
revocation  in  a  mode  forbidden  by  statute  cannot  thus  be  brought  about  by 
resorting  to  equity,  and  that  unless  the  revocatory  acta  have  been  to  some 
extent  performed,  the  will  must  be  respected,  and  enforced  in  equity  as  well 
as  at  law:  Kent  v.  Mahaffey,  10  Ohio  St  204. 

Destruction,  Presumption  of,  from  WiU  not  being  Found.  —  In  a  great  ma- 
jority of  the  iaatauoea  in  which  willa  are  destroyed  for  the  purpose  of  revok- 
ing them,  there  is  no  witness  to  the  act  of  destruction,  and  all  evidence  of  it 
perishes  with  the  testator.  The  law  does  not  require  any  evidence  of  such 
destruction  to  be  preserved,  an4  the  fact  that  it  haa  taken  place  must  either 
remain  unproved  or  be  inferred  from  evidenci  showing  that  after  due  search 
the  will  cannot  be  found.  No  doubt  if  a  will  is  shown  to  have  been  in  the 
the  custody  of  the  testator,  or  that  he  had  access  to  it,  and  it  cannot  be  found 
after  hia  death,  the  presumption  arises  that  bo  destroyed  it  with  intent  to 
revoke  it:  Note  to  Tynan  v.  Paschal,  84  Am.  Dec.  629;  Snider  v.  Burks,  84 
Ala.  53;  Behrens  v.  Behrena,  47  Oiiio  St  323;  21  Am.  St.  Rep.  820;  Betts  v. 
Jackson,  6  Wend.  181;  Podmore  v.  WliaUon,  3  Swab.  &  T.  449;  10  L.  T.,  N.  S., 
764;  33  L.  J.  P.  D.  143;  13  Week.  Rep.  106;  In  Oooda  of  MUcheton,  9  Jur., 
N.  S.,  300;  32  L.  J.  P.  D.  202;  In  Goods  of  Brown,  1  Swab.  4  T.  »2;  4  Jur.,  N. 
8.,  244;  27  L.  J.  P.  D.  20;  Fosters  Appeal,  87  Pa.  St  67;  30  Am.  Rep.  340;  and 
tbia  presumption  must  prevail  unless  it  ia  overcome  by  competent  evidence 
aufficient  to  satisfy  the  jury  that  the  testator  did  not  destroy  it:  Welsh  v. 
Phillips,  1  Moore  P.  0.  C.  299.  Thia  presumption  ia  never  conclusive:  Scog- 
gins  v.  Turner,  98  N.  C.  135.  It  is  sometimes  aaid  that  the  evidence  to  over- 
come it  must  be  clear  and  aatiafactory:  Eekersley  ▼,  PlnU,  L.  R.  1  P.  &  D.  281 ; 
but  we  apprehend  that  all  that  can  be  safely  aaid  upon  thia  aubjeot  ia,  that  the 
•vidence  muat  be  competent,  and  muat  aatiafy  the  jury  or  tribunal  by  which 
the  question  ia  to  be  decided  that  the  testator  <<id  not  destroy  nor  revoke  hia 
vill:  KUchtnt  ▼.  Kitchens,  39  Ga.  168;  99  Am.  Deo.  453;  SdiuUz  v.  HcJiultz,  36 
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N  Y.  653;  OT  Am.  Dec.  88;  Dawton  r.  Smith,  3  Honst.  335.  Declarations  of  a 
testator  may  be  received  in  evidence  on  behalf  of  either  party,  and  are  admis- 
•ible  when  they  tend  either  to  show  that  he,  np  to  a  time  shortly  before  his 
death,  relied  upon  the  will  and  spoke  of  it  aa  existing  and  in  force:  Hatter  of 
Page,  118  IlL  576;  59  Am.  Rep.  395;  Behrena  v.  Behrens,  47  Ohio  St.  323;  21 
Am.  St.  Rep.  820;  Whiteley  v.  King,  17  Com.  B.,  N.  S.,  756;  10  Jur.,  N.  S.,  1079; 
13  Week.  Rep.  83;  11 L.  T.,  N.  S.,  342;  or,  on  the  other  hand,  that  he  asserted 
in  his  lifetime  that  be  had  destroyed  it:  Keen  v.  Keen,  L.  R.  3  P.  &  D.  105;  29 
L.  T.,  N.  S.,  247;  42  L.  J.  P.  &  D.  61.  It  is  no  objection  to  the  evidence 
offered  to  rebut  the  presumption  of  revocation  arising  from  a  will  not  being 
found  that  such  evidence  is  parol:  Sugden  v.  St.  Leonards,  34  L.  T.,  N.  S.,  372; 
L.  R.  1  P.  ft  D.  154;  45  L.  J.  P.  ft  D.  49;  24  Week.  Rep.  479,  C.  A.  Evi- 
deuce  of  nnchanged  affection  and  intention  on  the  part  of  a  testator  towards 
the  beneficiaries  of  hia  will  is  admissible  and  entitled  to  great  weight:  Patten 
V.  Poulton,  1  Swab,  ft  T.  55;  4  Jur.,  N.  S.,  341;  27  L.  J.  P.  &  D.  41.  There 
may,  perhaps,  be  instances  in  which  the  presumption  of  revocation  may  be 
rebutted  by  evidence  showing  that  other  persons  as  well  as  the  testator  had 
access  to  his  will,  and  were  interested  in  destroying  it,  and  might  have  de- 
stroyed it  after  his  death.  We  apprehend  that  evidence  of  this  character 
can  never  be  sufficient  unless  supported  by  other  evidence  tending  to  im- 
plicate persons  thus  placed  under  suspicion,  as  where  such  persons  bring  for- 
ward a  document  which  they  falsely  claim  to  be  the  will  of  the  testator,  and 
in  which  provisions  are  made  in  their  favor:  Battyll  v.  Lylea,  4  Jur.,  N.  S., 
718.  Generally,  however,  those  who  seek  to  procure  the  admission  to  pro- 
bate of  a  will  that  cannot  be  found  must  not  only  assume  the  burden  of 
proving  that  it  was  not  destroyed  by  the  testator,  but  must  offer  evidence 
which  goes  beyond  creating  a  mere  suspicion  that  it  might  have  been  de- 
stroyed by  some  third  person  or  showing  that  such  third  person  was  preju- 
dicially affected  by  it,  and  had  opportunities  for  destroying  it:  Collyer  v. 
CoUyer,  110  N.  Y.  481;  6  Am.  St.  Rep.  405;  Bauskett  v.  KeiU,  22  S.  C. 
187.  If  a  testator  soon  after  executing  his  will  became  insane,  and  so  con- 
tinued until  his  death,  its  revocation  will  not  be  presumed  from  its  loss,  and 
the  contestants  must  assume  the  burden  of  proving  that  it  was  destroyed  by 
the  testator  while  of  sound  mind:  Sprigge  v.  Sprigge,  L.  R.  1  P.  ft  D.  608;  38 
L.  J.  P.  D.  4;  17  Week.  Rep.  8;  19  L.  T.,  N.  S.,  462. 

The  Burning  of  a  Will,  if  complete  and  accompanied  with  a  revocatory  in- 
tent, is  one  of  the  most  efficient  modes  of  destruction,  and  is  therefore  sufficient 
as  a  revocatory  act  {Banks  v.  Banks,  65  Mo.  432),  whether  specially  men- 
tioned in  the  statute  or  not;  but  the  burning  may  be  incomplete  without  the 
testator's  ever  having  changed  his  intention  to  destroy  and  thereby  to  revoke 
his  will.  If,  when  he  throws  it  on  the  fire,  or  in  a  grate  where  he  expects  a 
fire  will  soon  be  lighted,  it  is  rescued  without  his  assent  or  knowledge,  and 
before  any  part  of  it  is  burned  or  charred,  it  is  not  revoked:  Reed  v.  Harri?, 
1  Nev.  ft  P.  405;  6  Ad.  &  R  209;  W.  W.  &  D.  106;  and  the  principal  case. 
On  tlie  other  hand,  if  the  purpose  to  burn  is  accomplished,  however  slightly, 
the  revocation  is  complete,  and  cannot  be  avoided  by  the  act  of  a  third  per- 
son, who  secretly,  and  without  the  knowledge  of  the  testator,  rescued  and 
preserved  the  will,  partially  burned  but  still  legible:  White  v.  CasUn,  1  Jones, 
197;  59  Am.  Dec.  685;  JoJinson  v.  Brails/oid,  2  Nott  ft  McC.  272;  10  Am. 
Deo.  601. 

Tearing  a  Will  is  recognized  as  a  revocatory  act  in  all  the  statutes,  pro- 
vided it  is  done  with  intent  to  revoke:  Pringle  v.  McPherson,  2  Brev.  279;  3 
Am.  Dec.  713;  BM  v.  T/umaa,  2  W.  Black.  1043;  Hyde  v.  Hyde,  1  Eq.  Cas. 
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Abr.  408,  409.  Of  course  any  tearing  which  is  not  the  act  of  the  testator,  done 
with  revocatory  intent,  cannot  be  successfully  relied  upon  as  a  revocation, 
whether  auch  tearing  was  intentionally  done  by  a  third  person  or  is  the  re« 
suit  of  an  accident:  £i(jge  v.  Biyye,  9  Jur.  192;  3  Notes  of  Cas.  601;  In  re 
Hannan,  14  Jur.  558;  Clarke  v.  Hcripps,  16  Jur.  783;  2  Rob.  563.  Tearing, 
in  contemplation  of  law,  includes  cutting:  Hobb»  v.  Kni'jlU,  1  Curt.  Ecc.  768; 
In  re  Cooke,  5  Notes  of  Cas.  399;  Clarke  v.  Scripps,  16  Jur.  783;  2  Rob.  563; 
In  re  EeUs,  2  Swab.  &  T.  600. 

A  revocation  by  tearing  or  cutting  may  be  partial  as  well  as  total.  There* 
fore,  if  any  part  is  torn  or  cut  off  or  out  of  a  will  with  revocatory  intent, 
Boch  part  is  thereby  revoked,  and  the  residue  may  be  admitted  to  probate  a« 
if  the  parts  revoked  had  never  been  included  in  the  will:  In  re  Cooke,  5 
Notes  of  Cas.  390;  In  re  Lambert,  1  Notes  of  Cas.  131;  In  Goods  of  Woodward^ 
L.  R.  2  P.  &  D.  206;  40  L.  J.  P.  &  D.  17;  24  L.  T.,  N.  S.,  40;  19  Week.  Rep. 
448.  It  does  not  appear  to  make  any  ditfereuce  what  part  of  a  will  is  cut  off 
or  torn,  provided  the  intent  to  revoke  it  exists:  Bibb  dem.  Mole  v.  Thomas,  2 
W.  Black.  1043;  Williams  v.  Tyley,  5  Jur.,  N.  S.,  35;  John.  530;  though 
there  are,  doubtless,  parts  of  a  will  the  cutting  or  tearing  of  which  may  more 
eertainly  indicate  an  intention  to  revoke  it  than  if  such  cutting  or  tearing 
were  in  some  other  part.  The  revocation  of  a  will  should  be  inferred,  in  the 
absence  of  any  explanation,  from  cutting  or  tearing  therefrom  the  signature 
of  the  testator:  Youse  v.  Forman,  5  Bush.  337;  In  Goods  of  Han-is,  10  Jur., 
N.  8.,  684;  3  Swab.  &  T.  485;  33  L.  J.  P.  D.  181;  11  L.  T.,  N.  S.,  276;  or  of 
the  attesting  witnesses:  In  Goods  qf  Dallow,  31  L.  J.  P.  D.  128;  Abraham  v. 
Joseph,  5  Jur.,  N.  S.,  179;  or  from  tearing  off  the  seal,  and  witli  it  part  of  a 
word,  though  the  seal  was  not  an  essential  part  of  the  will :  Price  v.  Poicell, 

3  Hurl.  &  N.  341;  27  L.  J.  Ex.  609;  or  cutting  the  will  into  two  pieces  im« 
mediately  above  the  signature  of  the  testator  and  of  the  attesting  witnesses: 
In  Goods  qf  Simpson,  5  Jur.,  N.  S.,  1366. 

The  tearing  of  a  will  is  a  somewhat  equivocal  act,  and  therefore  does  not 
conolusively  establish  an  intent  to  revoke  it,  and  in  support  of  the  will,  evi> 
dence  is  admistiible  to  prove  that  the  tearing  was  not  the  act  of  the  testator, 
or  even  when  it  is  conceded  to  have  been  his  act,  and  to  have  been  commenced 
with  intention  to  revoke  the  will,  yet  that  he  paused  in  his  purpose,  and  con> 
eluded  before  be  had  fully  completed  his  act  of  destruction  to  permit  the 
will  to  stand,  as  where,  in  consequence  of  the  protestations  of  a  person  pres- 
ent, the  testator,  after  tearing  his  will  nearly  through,  stops:  Elms  v.  Elms, 

4  Jur.,  N.  S.,  765;  1  Swab.  &  T.  155;  or,  having  torn  it  into  several  pieces,  he 
apparently  yields  to  such  protestations,  and  subsequently  putting  the  sep* 
arate  pieces  together,  expresses  his  satisfaction  that  uo  material  part  of  the 
writing  has  been  injured:  Perkes  v.  Perkes,  3  Barn.  &  Aid.  489.  It  lias  been  * 
held  that  if  a  will,  though  found  in  a  tin  box  belonging  to  the  testator,  has 
its  seal  torn  off  and  his  name  and  the  names  of  the  attesting  witnesses  oblit« 
orated,  a  presumption  of  its  revocation  arises  which  cannot  be  overcome  by 
proving  a  conversation  between  tlie  executor  and  the  testator  shortly  before 
the  death  of  the  latter,  with  respect  to  fulfilling  a  bequest  made  in  the  will: 
In  re  Wlute,  25  N.  J.  Eq.  501.  Where  a  will  was  found  with  the  signature 
of  the  testator  cut  off,  but  gummed  in  its  original  place,  it  was  held  that  the 
presumption  of  revocation  arising  from  such  cutting  was  not  rebutted,  ami 
that  if  the  revocation  had  been  completed  by  cutting  out  the  signature,  it 
oould  not  be  annulled,  and  the  will  revived  by  gnmming  the  signature  in  its 
original  place:  Bell  t.  FothergUl,  L.  R.  2  P.  &  D.  148;  18  Week.  Rep.  1040; 
tS  L.  T..  N.  9.,  S23. 
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CanefUng,  GhUlerating,  and  Mutilating  are  generally  specified  in  the  stat- 
utes aa  acts  by  either  of  which  the  intention  of  the  testator  to  revoke  his  will 
may  be  evidenced.  It  is  difficult  to  tell  what  distinction,  if  any,  there  is 
between  obliteration,  mutilation,  and  cancellation.  Every  obliteration  must 
result  in  a  mutilation,  and  when  effectual  as  a  revocation,  amounts,  in  legal 
effect  at  least,  to  a  cancellation.  In  some  of  the  states,  their  statutes  upon 
this  subject  have  been  construed  as  requiring  a  revocatioa  by  obliteration, 
mntilation,  or  cancellation  to  be  of  the  whole  will,  and  therefore  their  courts 
duregard  erasures  or  other  obliterations  intended  to  effect  only  some  part  or 
clause  of  a  will:  Law  v.  Law,  83  Ala.  432;  Lovell  v.  Quilman,  88  N.  Y.  377; 
42  Am.  Rep.  254;  Mahne  v.  Hobbs,  1  Rob.  (Va.)  34G;  3y  Am.  Dec.  2G3.  But 
except  where  statutes  are  in  force  to  which  this  construction  has  been  or 
must  be  given,  the  obliteration  or  mutilation  of  a  will  may  be  partial  as  well 
as  total,  and  where  any  clause  is  by  any'means  so  obliterated  that  it  can  no 
longer  be  read,  it  is  revoked,  and  the  will  must  be  admitted  to  probate  with- 
out it:  Swinlon  v.  Bailey,  L.  R.  4  App.  Cas.  70;  48  L.  J.  Ch.  Div.  57;  39 
L.  T.,  N.  S.,  581;  27  Week.  Rep.  293;  Sutton  v.  Sutton,  Cowp.  812;  In  re 
Hall,  L.  R.  2  Pro.  &  D.  256;  Neate  v.  Pickard,  2  Notes  of  Cas.  406;  Calamy 
T.  Hijde,  1  Lee  Ecc.  423,  note;  Mailer  of  Kirkputrick,  22  N.  J.  Eq.  463;  Goods 
qf  King,  23  Week.  Rep.  552;  In  re  Bos/ord,  L.  R.  3  Pro.  &  D.  211;  Quinn 
V.  Quinn,  I  Thomp.  &  C.  437;  Taylor  v.  Kelly,  31  Ala.  59;  68  Am.  Dec.  159; 
In  Goods  of  Treeljy,  L.  R.  3  P.  &  D.  242;  Larkins  V.  Larkins,  3  Bos.  &  P.  16; 
Short  V.  SmUli,  4  East,  419;  In  re  James,  1  Swab.  &  T.  238;  Mercer's  Suc- 
cession, 28  La.  Ann.  564;  Wikoff's  Appeal,  15  Pa.  St.  281;  53  Am.  Dec.  597; 
In  Goods  of  James,  7  Jur.,  N.  S.,  52;  Bigelow  v.  Gillott,  123  Mass.  102;  25 
Am.  Rep.  32.  An  incomplete  obliteration  is,  in  some  of  the  states  at  least, 
operative  as  a  mutilation,  and  the  drawing  of  lines  or  the  making  of  erasures 
with  a  revocatory  intent  through  the  parts  erased  or  over  which  lines  are 
drawn,  though  the  signature  remains  legible,  constitutes  a  revocation  by  mu- 
tilation: Woodjill  V.  Fallon,  76  Ind.  575;  40  Am.  Rep.  269;  Linnard's  Appeal, 
93  Pa.  St.  313;  39  Am.  Rep.  7^3;  Bigelow  v.  Gillotl,  123  Mass.  102;  25  Am. 
Rep.  32.  Generally,  however,  the  drawing  of  lines  through  a  word  or  clause 
in  a  will  with  a  pencil  is  regarded  as  merely  indicating  an  intention  to  do 
some  act  in  the  future,  and  is  disregarded:  Francis  v.  Grover,  6  Hare,  39; 
Mence  v.  Mence,  18  Ves,  348;  Stover  v.  Kendall,  1  Cold.  557;  but  in  Indiana 
and  Pennsylvania  the  rule  is  otherwise,  and  the  drawing  of  lines  in  pencil  is 
given  the  same  effect  as  if  they  were  drawn  with  ink:  Woodjill  v.  Patlon,  76 
Ind.  575;  40  Am.  Rep.  269;  Tomlinson's  Estate,  133  Pa.  St.  245;  19  Am.  St. 
Rep.  637.  The  effect  of  an  interlineation  or  erasure  as  a  revocation  or  alter- 
ation of  a  will,  or  of  some  part  thereof,  may  be  averted  by  statutes  prohibiting 
such  revocation  or  alteration  except  by  a  writmg  signed  and  attested  in  the 
mode  designated  in  such  statutes,  in  which  event  all  of  the  will,  or  at  least  all 
of  it  which  remains  legible,  must  be  admitted  to  probate:  Soar  v.  Dolman,  3 
Curt.  121;  Brooke  v.  Kent,  3  Moore  P.  C.  0.  334;  1  Jarman  on  Wills,  133, 
and  cases  cited;  The  Goods  of  Parr,  6  Jur.,  N.  S.,  56;  Will  of  Penniman,  20 
Minn.  245;  18  Am.  Rep.  368;  Gay  v.  Gay,  60  Iowa,  415;  46  Am.  Rep.  78. 
Strictly  speaking,  the  canceling  of  a  will  is  the  drawing  of  lines  across  it  in 
the  form  of  lattice-work,  and  this,  when  done  with  a  revocatory  intent,  con- 
sumates  the  revocation,  but  as  this  is  only  a  mode  of  expressing  the  testator's 
intention  of  annulling  his  will,  it  has  been  insisted  that  words  employed  by 
him  clearly  manifesting  the  same  purpose  ought  to  be  conceded  a  like  effect, 
as  where  he  wrote  on  his  will,  "This  will  is  hereby  canceled  and  annalled  in 
full  ":    Warner  v.  Warners  Estate,  37  Vt.  365.     If,  however,  the  cancellation 


Aug.  1891.]  Graham  v.  Bubch.  351 

can  be  accomplished  by  words  alone,  though  written  and  signed  by  the  tes- 
tator, it  is  clear,  we  think,  that  such  cancellation  is  by  writing  subsequent 
to  the  will,  and  must  be  signed  and  attested  as  the  statute  demands  every 
revocatory  writing  shall  be,  and  therefore,  that  in  those  states  whose  stat* 
utes  require  the  revocation  of  a  will  by  a  subsequent  writing  to  be  executed 
and  attested  in  the  manner  designated,  no  words  of  the  testator  expressing 
his  purpose  to  cancel  or  annul  his  will  can  be  permitted  to  have  that  effect, 
unless  accompanied  by  the  designated  mode  of  execution  and  attestation: 
Will  0/  Ladd,  60  Wis.  187;  50  Am.  Rep.  355;  LewU  v.  Lewis,  2  Watts  &  S. 
455;  In  Goods  of  Fr user,  L.  R.  2  P.  D.  40;  39  L.  J.  P.  D.  20;  18  Week.  Rep. 
263;  21  L.  T.,  N.  S.,  630. 

Premiiifptions  Arising  from  Mutilation.  — The  tearing,  obliterating,  or  muti- 
lating of  a  will,  or  some  portion  thereof,  may,  of  course,  be  done  after  as  well 
as  before  the  testator's  death,  and  by  another  person  as  well  as  by  him,  and 
the  danger  always  exists  that  it  may  have  been  done  by  some  other  person, 
if  any  one  besides  the  testator  had  access  to  the  will  and  an  opportunity  to 
obliterate  or  mutilate  it.  But  after  the  death  of  the  testator  there  is  rarely 
any  evidence  accessible  to  show  when  or  how  the  will  came  to  be  in  the  con- 
dition in  which  it  was  found,  and  the  law  must  therefore  indulge  the  presump- 
tion that  such  evidence  of  mutilation  or  obliteration  as  it  bears  resulted  from 
the  testator's  act  done  with  revocatory  intent,  or  it  must  deny  all  effect  of 
such  evidence,  except  when  it  is  aided  and  supplemented  by  other  means  of 
proof.  In  this  dilemma,  the  courts  have  adopted  the  rule  that  when  a  will 
was  in  the  custody  of  the  decedent,  and  is  found  after  bis  death  bearing 
upon  it  evidence  of  such  acts  of  mutilation  or  of  obliteration  as  are  requisite 
and  sufBcieut  to  revoke  it,  its  condition  will  be  presumed  to  have  been  the 
work  of  the  testator,  done  with  intent  to  effect  its  revocation.  This  presump- 
tion must  prevail,  unless  overcome  by  satisfactory  and  competent  evidence; 
fn  Goods  of  Dallow,  31  L.  J.  P.  &  D.  128;  Elma  v.  Elms,  1  Swab.  &  T.  155;  4 
Jur.,  N.  S.,  765;  27  L.  J.  P.  &  D.  96;  Wolf  v.  Bollinger,  62  111.  368;  Succession 
qf  Mult,  35  La.  Ann.  394;  43  Am.  Rep.  242.  All  erasures,  alterations,  inter- 
lineations, and  mutilations  are  presumed,  until  explained,  to  have  been  made 
after  the  will  was  executed:  Hare  v.  Nasmyth,  3  Hagg.  Eca  192,  note;  In  re 
Lewis,  1  Swab.  &  T.  31;  Battyl  v.  Lyles,  4  Jur.,  N.  S.,  718;  Wynn  v.  Heveiung- 
ham,  1  Coll.  C.C.  638,  639;  Christmatv.  Whinyates.  SSwab.  &T.  81;9  Jur.,  N.S., 
285;  32  L.  J.  P.  D.  73;  11  Week.  Rep.  371;  8  L.  T.,  N.  S.,  801;  Simmons  v.  Rw 
doll,  1  Sim.,  N.  S.,  115;  Doe  dem.  S/iallcross  v.  Palmer,  16  Q.  B.  747;  6  Eng. 
L.  &  Eq.  155;  In  re  WIdU,  6  Jur.,  N.  S.,  808;  Williams  v.  A.^hton,  1  Johns.  A 
H.  115;  Banks  v.  Thornton,  11  Hare,  180;  Cooper  v.  BockeU,  4  Moore  P.  C.  0. 
419.  Where  a  will  was  written  upon  several  sheets  of  paper,  each  of  which 
was  signed  by  the  testator,  but  after  his  death  only  the  middle  sheet  could 
be  found,  it  was  presumed  that  the  will  had  been  mutilated  with  revocatory 
intent:  Elms  v.  Elms,  1  Swab.  i.  T.  155;  4  Jur.,  N.  S.,  765;  27  L.  J.  P.  D. 
96;  and  the  like  presumption  was  permitted  to  prevail  when  it  appeared  that 
the  testator  took  possession  of  his  will  on  the  day  prior  to  his  death,  and  it 
was  found  in  his  bed  after  such  death,  with  the  signature  and  one  corner 
torn  off:  In  Goods  qf  Lewis,  1  Swab.  &  T.  31;  4  Jur.,  N.  S.,  243;  27  L.  J. 
P.  D.  31.  If  the  will  is  shown  to  have  been  in  the  custody  of  a  third  person 
{BenneU  r.  Sherrod,  3  Ired.  303;  40  Am.  Deo.  410),  or  to  have  been  in  the 
cuittody  of  the  testator,  who  had  been  insane  for  some  time  prior  to  his  death, 
the  presamption  of  the  revocation  does  not  prevail,  and  the  will  must  be  ad- 
mitted to  probate,  unless  there  is  testimony  tending  to  show  th%t  its  matUa- 
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tion  was  the  act  of  the  testator,  done  with  intent  to  revoke  it,  and  while  of 
•ound  mind:  Harris  r.  Berrall,  1  Swab.  &  T.  153. 

The  effect  of  a  mutilation  or  obliteration  may  always  be  annulled  by  proT> 
ing  either  that  it  was  not  the  act  of  the  testator,  or,  if  his  act,  that  it  was 
not  the  complete  and  final  act  by  means  of  which  he  intended  to  consummate 
the  revocation  of  his  will.  Hence,  for  the  purpose  of  sustaining  the  will,  it 
is  competent  to  prove  that  the  testator,  though  he  erased  his  signature,  did 
80  on  account  of  his  doubt  as  to  whether  it  had  been  signed  in  a  proper  man- 
ner, and  that  he  thereupon  signed  his  name  in  full  in  the  presence  of  other 
witnesses:  Frear  v.  Williams,  7  Baxt.  550;  or  that  he,  after  writing  on  the 
will  the  word  "canceled,"  further  wrote  that  he  intended  to  make  another 
will,  "  whereupon  I  shall  destroy  this,"  thereby  indicating  that  his  revoca* 
tion  was  dependent  on  the  making  of  another  will:  In  re  Brewster,  6  Jur.,  N.  S., 
56;  29  L.  J.  P.  &  D.  69.  But  if  a  will  is  interlined  and  erased  with  th« 
avowed  purpose  of  revoking  it,  and  is  then  handed  as  a  memorandum  to  a 
draughtsman  from  which  to  draw  another  will,  it  is  revoked;  for  an  unexe« 
ented  purpose  to  make  another  will  does  not  suspend  the  force  of  a  reroca- 
tion,  unless  it  appears  that  such  revocation  was  intended  to  be  conditional, 
and  to  take  effect  only  after  the  execution  of  another  will;  Bohanon  r.  WaU 
cot,  1  How.  336;  29  Am.  Deo.  631. 

Revocation  by  Subsequent  Writing.  —  la  some  of  the  states  a  will  may  be  re- 
voked by  a  subsequent  writing  declarative  of  the  testator's  intention,  executed 
and  attested  as  required  by  statute,  and  such  writing  is  effective  to  accomplish 
his  purpose  without  being  admitted  to  probate  as  a  will:  Rudy  v.  Ulricli,  69 
Pa.  St.  177;  8  Am.  Rep.  238.  This  mode  of  revocation,  even  where  author* 
ized,  is  rarely  resorted  to,  preference  being  given,  if  the  testator's  intent  to 
revoke  is  exercised  in  writing  at  all,  to  some  writing  testamentary  in  char* 
acter  and  for  the  operation  of  which  its  admission  to  probate  is  necessary. 
The  revocation  of  one  will  by  another  may  be  express  or  implied,  total  or 
partial.  It  is  express  when  a  later  will  declares  that  a  pre-existing,  or  that 
all  pre-existing,  wills  are  revoked.  There  is  no  doubt  that  such  a  declaration 
is  not  indispensable  to  the  revocation:  Clarke  v.  Ransom,  50  Cal.  595.  Pref- 
erence will  always  be  accorded  to  the  last  will,  and  so  far  as  its  bequests,  de* 
vises,  and  directions  cannot  be  satisfied  and  followed  without  disregarding 
some  devise,  bequest,  or  direction  of  a  former  will,  a  revocation  necessarily 
results.  Thus,  if  the  same  estate  is  given  to  different  persons  by  wills  of 
different  dates,  the  later  will  revokes  the  earlier:  Evans  v.  Evans,  17  Sim.  107. 
A  will  disposing  of  all  the  testator's  property  revokes  a  prior  will  disposing 
of  a  part  only:  Moorhouse  v.  Lord,  9  Jur.,  N.  S.,  677;  32  L.  J.  Ch.  295; 
11  Week.  Rep.  637;  8  L.  T.,  N.  S.,  212;  10  H.  L.  Cas.  272.  And  generally, 
it  may  be  said  that  a  second  will,  though  it  contains  no  clause  of  revocation, 
mnst  operate  as  a  revocation  of  the  first,  either  total  or  partial,  when  they 
are  irreconcilable,  either  wholly  or  in  some  respects,  and  cannot  both  be  given 
effect  at  the  same  time,  as  where  both  purport  to  dispose  of  all  the  testator's 
property,  or  one  of  them  gives  some  part  of  it  to  one  person,  and  the  other  to 
a  different  person:  In  re  FisJier,  4  Wis.  254;  65  Am.  Dec.  309;  Reese  v.  Pro- 
bate Court  qfNewiwt.  9  R.  L  434;  Bobb's  Succession,  42  La.  Ann.  40;  Webb  v. 
Carpenter,  16  R.  1.  68;  but  even  when  two  wills  do  not  completely  cover  the 
lame  subject,  if,  from  the  second  will,  taken  as  a  whole,  and  the  circumstancet 
attending  its  execution,  there  appears  an  intention  of  the  testator  to  dispose 
of  his  property  in  a  manner  different  from  that  in  the  first  will,  it  is  to  that 
extent  revoked:  Dempsey  v.  Lawson,  46  L.  J.  P.  D.  23;  L.  R.  3  P.  D.  153; 
S2  Week.  Rep.  353;  30  L.  T.,  N.  S.,  74.     On  the  other  hand,  unless  the  in- 
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tention  of  the  testator  to  revoke  is  clearly  manifested,  both  wills  mnat  stand, 
except  where  they  necessarily  conflict:  CoUo  v.  Oilbert,  9  Moore  P.O.  C.  131  j 
Freeman  v.  Freeman,  5  De  Gex,  M.  &  G.  704.  The  expression  in  a  later  will, 
"This  is  my  last  will,"  is  not  entitled  to  any  weight:  Leslie  v.  Leslie,  6  Ir. 
R.  Eq.  332;  it  amounts  to  no  more  than  a  statement  of  a  fact  which  ia 
apparent  from  a  mere  inspection  of  the  two  wills  if  they  are  truly  dated,  and 
which,  whether  they  are  so  dated  or  not,  may  be  proved  by  any  competent 
evidence.  Therefore,  where  a  testator  leaves  two  or  more  wills,  each  of 
which  may  be  given  some  effect  without  denying  effect  to  all  the  provisions  of 
the  others,  all  are  entitled  to  admission  to  probate,  as  together  constituting 
the  last  will  of  the  decedent:  Lemage  v.  Ooodban,  L.  R.  1  P.  &  D.  57;  12 
Jnr.,  N.  S.,  32;  35  L.  J.  P.  D.  28;  13  L.  T.,  N.  S.,  508;  Oeavea  v.  Price,  32 
L.  J.  P.  D.  113;  11  Week.  Rep.  809;  O'Leary  v.  Douglass,  1  Ir.  L.  R  Ch.  Div. 
45;  [n  Goods  of  Fetchell,  43  L.  J.  P.  D.  22;  L.  R.  3  P.  &  D.  153;  43  L.  J.  P.  D. 
22;  22  Week.  Rep.  353;  30  L.  T.  74;  the  later  will  operating  as  a  revocatioa 
pro  tanto  of  the  earlier,  so  far  as  inconsistent  therewith:  Nelson  v.  McOiffert; 
3  Barb.  Ch.  158;  49  Am.  Dec.  170.  Where,  however,  the  last  will  contains 
s  general  clause  revoking  all  prior  wills,  they  are  thereby  rendered  inopera- 
tive, though  the  dispositions  of  the  property  made  by  them  are  not  wholly 
irreconcilable,  and  the  second  will  does  not  purport  to  dispose  of  all  the  tes- 
tator's  property,  as  where  the  first  will  disposes  of  his  property,  both  real  and 
personal,  and  the  last  will,  containing  the  general  clause  of  revocation,  dis> 
poses  of  personal  property  only:  Cottrellv.  CoUrell,  41  L.  J.  P.  D.  57;  L.  R.  2  P. 
&  D.  397;  20  Week.  Rep.  590;  26  L.  T.,  N.  S.,  527.  If  the  execution  of  the 
second  will  is  proved,  but  its  contents  cannot  be  established,  the  first  must 
be  permitted  to  stand,  if  for  no  other  reason  than  that  in  the  absence  of  evi« 
dence  it  cannot  be  presumed  that  the  last  either  contained  a  clause  of  revo> 
cation  or  made  dispositions  of  property  inconsistent  with  those  of  the  first 
will:  Nelson  ▼.  McOiffert,  3  Barb.  Ch.  158;  49  Am.  Dec.  170.  There  is  an. 
other  reason  which  might  prevail  in  some  jurisdictions,  to  wit,  that  from  the 
loss  of  the  last  will  its  destruction  and  consequent  revocation  may  be  pre« 
sumed,  and  the  first  will  be  deemed  to  have  been  revived  thereby;  but  upoa 
this  topic  we  shall  speak  hereafter. 

A  Codicil  and  a  Will  should  be  Construed  Together  as  one  instrument,  except 
that  BO  far  as  they  conflict,  the  codicil,  being  the  latest  expression  of  the  tes* 
tator's  desires,  must  be  given  precedence:  Newcomb  v.  Webster,  113  N.  Y» 
191.  Unless  a  codicil  cannot  otherwise  be  conceded  its  proper  effect,  it  does 
not  operate  as  a  revocation  of  a  will,  either  total  or  partial:  Hard  v.  Ashley, 
117  N.  Y.  606;  Rodgers  v.  Rodgers,  6  Heisk.  489.  Even  where  it  contains  a 
general  clause  of  revocation,  such  clause  may  be  considered  as  relating  to 
pre-existing  wills,  of  which  the  codicil  is  not  a  part,  and  the  expression  in  the 
codicil,  "I  hereby  revoke  and  annul  all  wills  by  me  heretofore  made,"  does 
not  revoke  a  will  to  which  the  codicil  is  affixed,  where  the  codicil  declares 
that  it  is  to  be  taken  as  a  part  of  such  will:  Qelbhe  v.  Qelhke,  88  Ala.  427. 

Some  difficulty  may,  at  times,  be  experienced  in  determining  whether  a 
will  and  codicil  are  so  united  that  the  revocation  or  destruction  of  oneneces' 
sarily  revokes  the  other.  This  question  must,  in  most  cases,  be  decided  by 
considering  the  language  and  apparent  purpose  of  the  two  writings,  though 
in  some  instances  the  fact  that  they  are  not  united  physically,  bat  are  written 
upon  separate  pieces  of  paper  kept  at  different  places,  may  be  material  and 
•Ten  controlling.  Thus,  where  the  revocation  is  by  the  destruction  of  the 
will,  it  cannot,  no  matter  what  was  the  actual  intention  of  the  testator,  in« 
•lode  a  codicil  written  upon  a  separate  piece  of  paper,  and  capable  of  bein^ 
Ax.  Br.  Rsr..  Vol.  XX VIII. -2S 
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admitted  to  probate  by  itself:  Malone  v.  Hohba,  1  Rob.  346;  39  Am.  Deo. 
263.  Generally,  when  a  codicil  is  of  such  a  character  that  it  may  stand  inde< 
pendent  of  the  will,  the  revocation  of  the  will  does  not  affect  the  codicil,  nor 
can  the  codicil  be  revoked  except  by  observing  the  formalities  required  for 
tlie  revocation  of  testamentary  papers:  Tagart  v.  Squire,  1  Curt.  Ecc.  2S6;  In 
yood3  of  Ellice,  33  L.  J.  P.  D.  27;  12  Week.  Rep.  353;  Farrer  v.  St.  Cath- 
arines College,  L.  R.  16  Eq.  19;  21  Week.  Rep.  38;  27  L.  T.,  N.  S.,  322;  In 
Goods  of  Savage.  L.  R.  2  P.  &  D.  78;  39  L.  J.  P.  &  D.  25;  18  Week.  Rep.  766; 
22  L.  T.,  N.  S.,  375.  Therefore,  if  a  will  is  lost  or  destroyed,  and  the  codicil 
is  preserved  or  found,  it  is  entitled  to  admission  to  probate:  Black  v.  Jobling, 
38  L.  J.  P.  D.  74;  L.  R.  1  P.  &  D.  685;  21  L.  T.,  N.  S.,  298;  17  Week.  Rep. 
1 108;  In  Goods  qf  Turner,  L.  R  2  P.  D.  403;  21  Week.  Rep.  38;  27  L.  T., 
N.  S.,  322.  In  other  cases,  it  has  been  decided  that  where  a  will  has  been  de« 
stroyed  by  the  testator,  the  burden  of  proof  is  upon  those  claiming  under  a 
codicil  to  show  that  he  did  not  intend  in  destroying  the  will  to  also  destroy 
the  codicil:  Gnmwood  v.  Coxens,  2  Swab.  &  T.  364;  5  Jur.,  N.  S.,  497;  and  that 
the  cutting  from  a  will  of  the  signature  of  the  testator  may  operate  as  a  revo- 
cation of  a  codicil  at  the  foot  of  a  will,  if  it  is  proved  that  the  testator  so  in- 
tended: In  Goods  of  Bleckley,  L.  R.  8  P.  D.  169;  52  L.  J.  P.  D.  102;  31  Week. 
Rep.  171;  47  L.  J.  P.  D.  663.  Where  the  statute  authorizes  the  execution 
of  olographic  wills,  and  an  olographic  codicil  to  a  will  is  permissible,  whether 
auch  will  was  olograpliic  or  not,  it  may  operate  as  a  revocation  of  a  clause  in 
the  will  with  which  it  is  inconsistent:  In  re  SoJier's  Estate,  78  Cal.  477.  It  is, 
of  course,  essential  to  the  operation  of  a  second  will  as  a  revocation,  whether 
it  contains  a  clause  of  revocation  or  not,  that  it  be  valid,  or  in  other  words, 
that  it  be  executed  in  such  form  and  manner  that  it  can  operate  as  a 
will:  Hollingshead  v.  Sturgis,  21  La.  Ann.  450.  If  it  be  set  aside  for  undue 
influence  exercised  over  the  testator  as  to  all  its  devises  and  bequests,  its 
general  clause  of  revocation  is  thereby  annulled:  Rudy  v.  Ulrich,  69  Pa.  St. 
177;  8  Am.  Rep.  2.38;  Laughlon  v.  Atkins,  1  Pick.  535. 

Revival  of  Revoked  Will.  —  The  revocation  or  attempted  revocation  of  one 
will  by  another  may  be  ineffective  on  account  of  the  later  will  being  for  some 
reason  void  or  incapable  of  execution,  and  in  some  of  the  states,  on  account  o( 
the  testator's  destruction  or  revocation  of  the  revoking  will.  Because  a  wil. 
does  not  take  effect  until  the  death  of  the  testator,  and  is  before  that  time  en- 
tirely inoperative,  it  has  been  insisted  that  a  revocation  by  a  second  will, 
whether  express  or  implied,  cannot  become  operative  until  the  will  of  which 
it  is  a  part  is  established  and  declared  operative,  and  therefore,  that  when 
such  second  will  is  itself  destroyed  or  otherwise  revoked,  its  revocatory  effect 
dies  with  it,  and,  as  a  necessary  consequence,  that  prior  wills,  unless  destroyed 
by  some  revocatory  act  other  than  that  of  making  a  later  will,  remain  in 
force  and  become  operative  upon  the  testator's  decease:  Ooodright  v.  Glazier, 
4  Burr.  2512;  Hanoood  v.  Goodright,  Cowp.  87,  92;  3  Wils.  497;  Randall  v. 
Beatty,  31  N.  J.  Eq.  643;  Taylor  v.  Taylor,  2  Nott  &  McO.  482;  Burlenshaw 
V.  Gilbert,  1  Cowp.  49;  Flintham  v.  Bradford,  10  Pa.  St.  82;  Bates  v.  Hoi- 
man,  3  Hen.  &  M.  503;  Linginfelter  v.  Linginfelter,  Hardin,  127;  Marsh  v. 
Marsh,  3  Jones,  77;  64  Am.  Dec.  598.  On  the  other  hand,  it  has  been  argued 
that  the  revocation  of  one  will  by  another,  especially  when  the  later  contains 
an  express  revocation,  is  complete  as  soon  as  the  last  will  is  duly  executed, 
and  is  not  dependent  upon  the  continuance  in  force  of  such  will  antil  the 
death  of  the  testator,  and  therefore,  that  though  the  last  will  is  revoked,  lost, 
or  destroyed,  or  for  some  other  reason  cannot  be  admitted  to  probata,  yet 
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its  operation  as  a  revocatioa  of  pre-existing  will  remains,  anci  sncli  wills  ar« 
not  revived  throagh  its  revocation:  James  v.  Marrin,  3  Conn.  576. 

Statutes  tiave  been  enacted  in  England  and  in  many  of  the  United  States 
abolishing  the  common-law  rule  that  the  revocation  or  destruction  of  a  will 
revives  and  leaves  in  force  pre-existing  and  destroyed  wills:  Stimsou's  Amer« 
ican  Statutes,  sec.  2i>79;  Stat.  Will.  IV.,  and  1  Vict.,  c.  26,  sec.  22;  and  under 
the  influence  of  these  statutes,  the  mle  that  a  will  revoked  by  another  will 
cannot  be  revived  by  the  revocation  of  the  later  has  been  almost  universally 
adopted:  Scott  v.  Fink,  45  Mich.  241;  Wallia  v.  Wallis,  114  Mass.  610;  State 
V.  Crossley,  69  Incl  2J3;  Bohaiion  v.  Wolcot,  1  How.  336;  29  Am.  Dec.  631; 
Rudisill  V.  Rodes,  29  Gratt.  147;  Beaumont  v.  Keim,  50  Mo.  28;  Colvin  v. 
War/ord,  20  Md.  357;  Harwell  v.  Lively,  30  Ga.  315;  76  Am.  Dec.  649;  Pick- 
ens  V.  Davit,  134  Mass.  252;  45  Am.  Rep.  322;  Hawes  v.  Nicholas,  72  Tex. 
481;  Wood  v.  Wood,  L.  R.  1  P.  &  D.  309;  15  L.  T.,  N.  S.,  593;  36  L.  J.  P.  k 
D.  34;  Donohoo  v.  Lea,  1  Swan,  119;  55  Am.  Dec.  725.  Therefore  the  probata 
of  a  will  may  be  successfully  resisted  by  proving  the  subsequent  execution  of 
another  containing  either  a  general  clause  of  revocation  or  a  clause  specifl* 
cally  revoking  the  will  offered  for  probate,  and  if  the  existence  of  the  second 
will  and  its  clause  of  revocation  can  be  established,  it  is  not  material  that  it 
has  been  revoked  or  caunot  be  produced,  and  that  no  part  of  its  contents  caa 
be  proved  except  such  clause  of  revocation:  In  re  Cunningham,  38  Minn.  169* 
8  Am.  St.  Rep.  650;  Stevens  v.  Hofe,  52  Mich.  65;  Wallis  v.  Wallis,  114  Mass. 
610.  The  English  statute  upon  this  subject  declares  that  no  will  or  codicil, 
or  any  part  thereof,  which  shall  be  in  any  manner  revoked,  shall  be  revived 
otherwise  than  by  re-execution,  thereof  or  by  a  codicil  executed  in  the  sam* 
manner  therein  required,  and  showing  an  intention  to  revive  the  same:  Stat. 
7  Will.  IV.,  anil  1  Vict.,  o.  26,  sec.  22.  Under  this  and  similar  statutes,  it 
may  be  that  a  second  will  oontaining  no  clause  of  revocation,  but  inconsistent 
with  the  previous  will,  may  operate  as  a  revocation  of  such  previous  will, 
though  revoked  before  the  death  of  the  testator.  But  upon  principle,  in 
the  absence  of  any  statute  necessarily  controlling  the  question,  we  apprehend 
that  where  a  revocation  of  a  second  will  is  only  such  as  results  from  its  pro- 
visions  being  inconsistent  with  those  of  a  former  will,  then  if  the  second  will 
is  revoked  or  for  any  reason  cannot  become  operative  as  a  will,  no  conflict 
between  its  provisions  and  those  of  a  prior  will  is  material,  and  the  prior  will 
must  be  admitted  to  probate,  and  treated  in  all  respects  as  if  the  decedent 
had  never  made  any  other  will:  Peck's  Appeal,  50  Conn.  562;  47  Am.  Rep. 
685;  thongh  there  are  oases  deciding  that  where  a  second  will  is  inoperative 
because  devises  or  bequests  therein  made  are  for  some  reason  void,  such  will, 
though  ineffectual  as  a  will,  nevertheless  is  operative  as  a  revocation  of  the 
previous  will  with  which  it  is  inconsistent:  Carpenter  v.  ililler,  3  W.  Va.  174| 
100  Am.  Dea  744. 

Evidence  of  Intent  to  Revive  Revoked  Will  — Under  statutes  similar  to  the 
English  statute  last  herein  referred  to,  evidence  is  not  admissible  to  prove 
that  the  testator's  intention  in  revoking  one  will  wai  to  revive  another, 
unless  such  evidence  consisted' of  some  writing  conforming  to  the  statute: 
HarweUr.  Lively,  30  Ga.  315;  79  Am.  Dec  649;  Major  v.  Williams,  3  Curt 
Eoc  432;  Rudisill  ▼.  Rodet,  29  Gratt  147.  Whether  or  not  in  the  absence 
of  statutes  of  this  character,  evidence  may  be  received  to  show  what  was  the 
int«ntioQ  of  the  testator  in  revoking  his  last  will  is  a  question  upon  which 
the  judges  have  not  agreed.  The  doctrine  of  the  English  ecclesiastical  court* 
was,  that  do  presumption  existed  either  against  or  in  favor  of  the  revival  of 
the  pre-existing  will,  and  therefore  that  the  intention  of  the  testator  sbovld 
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be  ascertained  from  the  existing  facts  and  circumstances:  Utliche  v.  Batoden, 
2  Add.  Ecc.  116.  In  Maryland,  on  the  other  hand,  it  was  decided  that  the 
presumption  should  be  indulged  that  the  testator  intended  to  revive  bis  pre- 
existing will,  but  that  such  presumption  might  be  rebutted:  Colvin  v.  War* 
ford,  20  Md.  357;  and  where  no  statute  forbids,  we  think  that  the  weight  of 
reason  and  authority  permits  the  reception  of  evidence  tending  to  show  what 
was  the  testator's  purpose  when  he  revolted  his  last  will,  and  to  permit  such 
revocation  to  operate  as  a  revival  of  a  former  will  or  not,  aa  appears  mos^ 
likely  to  carry  out  his  intentions:  Pickena  v.  Davis,  134  Mass.  252;  45  Am. 
Rep.  322;    Williams  v.  Williams,  142  Mass,  515. 

Implied  Revocations.  —  "  Revocations  at  common  law  were  either  express  or 
implied;  the  latter  are  termed  revocations  in  law,  and  might  be  effected  in 
two  ways:  1.  By  a  total  alteration  in  the  circumstances  of  the  testator;  and 
2.  By  an  actual  or  implied  alteration  in  his  estate  ":  Graves  ▼.  Sheldon,  2  D. 
Chip.  68;  15  Am.  Dec  653.  "In  all  cases  of  an  implied  revocation,  whether 
partial  or  total,  the  principle  is  the  same;  it  is,  that  since  the  publication,  a 
fact  inconsistent  with  the  legacy  or  testament,  as  the  case  may  be,  has  oc< 
cur  red,  and  from  which,  therefore,  the  law  presumes  a  correspondent  change  in 
the  mind  and  will  of  the  testator,  from  which,  as  a  legal  deduction  merely, 
be  is  considered  as  having  died  intestate,  to  the  extent  of  such  presumed 
change  of  purpose.  The  doctrine  of  implied  revocation,  although  the  off- 
spring  of  arbitrary  construction,  is  well  defined  by  settled  rules  and  princi- 
pies.  And  therefore,  although  it  is  the  presumption  of  a  change  in  the  tes* 
tator's  mind  that  inducer  the  implication,  that  presumption  is  artificial  and 
merely  legal;  and  hence  the  facts  from  which  it  may  arise  are  aa  well  defined 
as  the  doctrine  of  revocation  itself  has  been,  by  the  authorities  which  have 
established  and  recognized  it.  It  is  not  enough  that  the  testator  intended  to 
alter  or  revoke  his  will,  but  some  fact  must  have  occurred  from  which  an 
alteration  or  revocation  will  actually  result  by  intendment  of  law;  and, 
therefore,  there  may  be  such  a  revocation,  even  contrary  to  the  actual  inten- 
tion of  the  tesUtor:  3  P.  Wms.  371;  Tol.  21 ":  Swed  v.  Ewing,  5  J.  J.  Marsh. 
460;  22  Am.  Dec.  41. 

An  Implied  Revocaiion  Resulting  from  a  Change  in  the  Testator's  Circum* 
dances  may  be,  —  1.  From  a  change  in  his  property;  or  2.  From  a  change 
in  his  family,  or  in  the  beneficiaries  in  his  will.  In  the  majority  of  instances 
in  which  wills  are  said  to  have  been  revoked  by  implication,  their  revocation 
resulted  as  a  matter  of  necessity,  either  because  the  property  devised  or  be> 
queathed  did  not  belong  to  the  testator  at  the  time  of  his  death,  and  there- 
fore  could  not  be  affected  by  his  will,  or  an  object  ot  his  bounty  has  died  or 
otherwise  become  anable  to  receive  the  benefit  intended  to  be  bestowed. 
Thus  where  property  specifically  devised  or  bequeathed,  or  directed  to  be 
sold,  or  to  be  used  for  or  appropriated  to  some  specific  purpose,  has  been  con- 
veyed  or  transferred,  whether  by  the  voluntary  act  of  the  testator  or  not,  it 
is  clear  that  his  will  cannot  operate  upon  it,  no  matter  what  his  intention 
may  have  been  at  the  time  of  his  decease,  and  that  the  will  is  to  that  extent 
revoked:  Cooper's  Estate,  4  Pa.  St  88;  45  Am.  Dec  673;  Hawes  v.  Humphrey, 
9  Pick.  350;  20  Am.  Dec  481;  Craves  v.  Sheldon,  2  D.  Chip.  71;  16  Am.  Dec 
653;  Couhon  v.  Holmes,  5  Saw.  279;  while  in  other  respects  it  remains  in 
force:  Hawes  v.  Humphrey,  9  Pick.  350;  20  Am.  Dec  481;  Brush  v.  Brush, 
11  Ohio,  287;  Carter  v.  TJiomas,  4  Greenl.  341;  SherreU  v.  Burd,  1  Whart 
246;  McRainy  v.  Clark,  Tayl.  278;  McTaggart  v.  Thompson,  14  Pa.  St.  149; 
Floyd  y.  Floyd,  7  B.  Mon.  290;  Arthur  v.  Arthur,  10  Barb.  9;  Bo^oen  v.  John- 
mm,  6  Ind.  110;  Epp$  v.  Dean^  28  Ga.  533;   WeUs  v.  Wells,  35  Miss.  638. 
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TIte  Mere  Sale  of  Properly  which  has  been  Hpecifically  devised  undoubt- 
edly indicates  that  the  testator  for  some  cause  has  abandoned  the  purpose 
expressed  in  his  will,  and  therefore,  in  the  absence  of  any  statute  to  the  con- 
trary, such  sale  will  be  treated  as  a  revocation  pro  tanto,  though  the  testator 
retained  the  legal  title,  if  the  contract  of  sale  is  such  that  a  court  of  equity 
will  compel  the  specific  performance  of,  in  which  event,  though  the  purchase 
price  is  partly  or  wholly  unpaid,  the  devisee  has  no  interest  either  in  the 
land  or  in  the  evidences  of  debt  or  securities  taken  to  secure  the  payment  of 
the  purchase-money  remaining  unpaid:  Donohoov.  Lea,  1  Swan,  119;  55  Am. 
Dec.  725;  Walton  v.  Walion,  7  Johns.  Ch.  258;  11  Am.  Dec.  456;  Bennett  v. 
Tankerville,  19  Ves.  170.  Though  in  the  lifetime  of  the  testator  the  contract 
of  sale  is  rescinded,  and  he  dies  seised  of  the  property  free  of  any  obligation 
to  sell  or  convey,  yet  the  revocation  implied  from  the  contract  to  sell  is  not 
thereby  annulled:  Walton  v.  Walton,  7  Johns.  Ch.  258;  11  Am.  Dec.  456. 
It  was  formerly  essential  to  the  validity  of  a  devise  of  freehold  lands  that 
the  testator  should  be  seised  thereof  at  the  making  of  the  will,  and  that  ha 
should  continue  so  seised  without  interruption  until  his  decease.  If,  there- 
fore, the  testator,  subsequently  to  his  will,  by  deed  aliened  the  lands  which 
he  had  disposed  of  by  his  will,  and  afterward  acquired  a  new  freehold  estate 
in  the  same  lands,  such  newly  acquired  estate  did  not  pass  by  the  devise, 
which  was  necessarily  void:  1  Jarman  on  Wills,  147.  The  will  was  regarded 
in  law  in  the  nature  of  a  conveyance  of  the  land  devised.  It  could  operate 
only  apon  land  in  which  the  testator  had  an  interest  at  the  time  of  the  exe- 
cution of  his  will,  and  consequently  after-acquired  real  estate  could  not  pass 
by  it:  George  v,  Oreen,  13  N.  H.  521.  When  the  conveyance,  subsequent  to 
tlie  devise,  though  made  for  a  partial  purpose,  embraced  the  entire  fee-simple, 
or  the  whole  estate  of  freehold  was  the  subject  of  the  devise,  the  rule  under 
the  old  law  was,  that  the  conveyance,  though  limited  in  its  purpose,  and 
though  it  instantly  revested  the  estate  in  the  testator,  produced  a  total  revo- 
cation of  the  devise:  1  Jarman  on  Wills,  148.  A  conveyance  by  the  devisor, 
subsequent  to  the  devise  (except  in  mortgage  or  for  the  purpose  of  partition), 
of  the  estate  devised,  removes  it  from  the  operation  of  the  will,  and  of  neces* 
sity  operates  as  an  ademption  of  the  subject  of  the  devise,  and  in  effect  as  a 
revocation  of  the  will  pro  tanto.  If  the  alienation  is  partial,  the  revocation 
is  partial,  and  if  the  alienation  is  of  the  entire  estate,  it  is  in  effect  a  total 
revocation  of  the  testamentary  disposition  of  the  estate,  not  because  of  any 
infirmity  or  want  of  operative  force  in  the  will,  but  by  reason  of  the  with- 
drawal of  the  entire  estate  from  its  operation:  Marnton  v.  Maraton,  17  N.  H. 
503;  43  Am.  Dec.  611.  And  as  formerly  no  after-acquired  real  estate  oould 
pass  by  a  will,  a  conveyance  of  the  entire  estate  was  regarded  as  an  absolute 
revocation  of  the  testamentary  disposition  of  property  **:  Morey  v.  Sohier,  63 
N.  H.  607;  56  Am.  Rep.  538.  Therefore  where  a  testator  devised  a  specifio 
tract  of  his  land  to  A,  and  the  residue  thereof  to  B  and  C,  and  thereafter  sold 
the  whole  of  his  real  estate,  and  subsequently  acquired  other  parcels  of  real 
property,  it  wus  held  that  his  will  was  revoked,  and  that  B  and  C  were  not 
entitled  to  any  of  the  property  acquired  after  the  making  of  the  will:  Bowen 
r.  Johnson,  6  Ind.  110;  61  Am.  Dec.  110. 

As  a  general  rule,  no  mere  change  in  the  testator's  circnmstance  not  in- 
volrlDg  a  change  in  his  family  will  operate  as  a  revocation  of  his  will,  unless 
raoh  ebange  is  one  which  makes  impossible  the  carrying  out  of  his  intentions 
as  manifested  in  the  will.  Therefore  the  fact  that  after  its  execution,  his 
property  was  very  greatly  increased  or  diminished  in  quantity  or  value,  even 
when  accompanied  by  the  further  fact  that  he  became  insane,  and  so  con- 
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Unued  many  years,  does  not  establish  an  implied  revocation  of  his  will: 
Warner  V.  Beach,  4  Gray,  162;  Verdierv.  Verdier,  8  Rich.  135;  HoiUv.  HoUt, 
B3  N.  H.  475;  56  Am.  Rep.  530;  Webster  v.  Webj>ter,  105  Mass.  538;  Blandin 
7.  Blandin,  9  Vt.  210;  Wogan  v.  Small,  II  Serg.  &  R.  141.  The  English 
itatute  of  wills  now  in  force  declares  that  no  will  shall  be  revoked  by  any 
presumption  of  intention  arising  from  an  alteration  in  the  testator's  circum- 
stances: Stat.  7  Will.  IV.,  and  1  Vict.,  c.  26,  sec.  19.  This  is  substantially 
the  rule  in  force  in  a  large  portion  of  the  United  States,  either  as  a  result  of 
itatutes  adopting  it,  or  of  decisions  in  which  it  has  been  determined  to  be 
the  necessary  result  of  statutes  in  which  it  was  not  announced  in  express 
terms:  Graves  v.  Sheldon,  2  D.  Chip.  71;  15  Am.  Dec.  653;  HoiU  v.  HoiU,  63 
N.  H.  475;  56  Am.  Rep.  530;  Morey  v.  SohUr,  63  N.  H.  507;  56  Am.  Rep. 
538;  Prater  v.  WhiUle,  16  S.  C.  40. 

The  rules  relating  to  the  revocation  of  wills  pro  tanto,  arising  from  the 
ftdemption  of  legacies,  are  stated  in  the  note  to  Hansbrouyh  v.  Hooe,  37  Am. 
Dec.  667-671.  Ademption  is  "  the  extinction  or  withholding  of  a  legacy  in 
consequence  of  some  act  of  the  testator,  which,  though  not  directly  a  revoca- 
tion of  the  bequest,  is  considered  in  law  as  equivalent  thereto,  or  indicative 
of  an  intention  to  revoke:  Bouvier's  Diet.  It  is  accomplished  by  an  altera* 
tion  in  or  a  transfer  of  the  thing  bequeathed,  or  by  such  an  advancement  to 
the  legatee  as  the  law  regards  as  a  satisfaction  thereof.  Thus  if  a  legacy  ia 
specific,  its  ademption  may  occur  when  that  which  is  bequeathed  is  destroyed 
or  disposed  of  by  the  testator,  or  is  so  altered  that  it  can  no  longer  be  re- 
garded as  the  article  bequeathed;  and  if  it  is  general,  and  the  legatee  is  a 
child  of  the  testator,  to  whom  advancements  have  been  made  after  the  execu- 
tion of  the  will,  their  amount  may  be  regarded  as  having  been  paid  on  account 
of  the  legacy,  and  therefore  will  be  deducted  from  it:  See  note  to  Hanabrough 
V.  Hooe,  37  Am.  Dec.  667-671. 

Revocation  Implied  from  Marriage  of  a  Woman.  — The  implied  revocation  of 
wills  resulting  from  a  change  in  the  family  relations  of  the  testator  or  testa- 
trix arose  from  his  or  her  marriage,  or  the  birth  of  issne  tohim  or  her  after  the 
execution  of  the  will.  By  the  common  law  the  marriage  of  a  woman  after 
the  execution  of  her  will  necessarily  revoked  it,  whether  she  survived  her 
husband  or  not:  Forse  and  Hembltng^a  Case,  30  &  31  Eliz.,  in  Com.  Banc;  4 
Coke,  60,  61;  Hodsden  v.  Lloyd,  2Bro.  C.  C.  534;  Cotter  v.  Layer,  2  P.  Wms. 
623.  624;  Doe  v.  Staple,  2  Term  Rep.  685,  696;  Long  v.  Aldred,  3  Addis.  48; 
In  re  Carey,  49  Vt.  236;  24  Am.  Rep.  133.  In  many  of  the  United  States, 
statutes  have  been  adopted  upon  this  subject,  and  by  the  majority  of  them, 
the  marriage  of  a  woman  operates  as  an  implied  revocation  of  her  pre-existing 
will,  though  in  some  the  will  is  revived  if  she  survives  her  husband:  Stim- 
son's  American  Statutes,  sec.  2676;  Blodgett  v.  Moore,  141  Mass.  75;  note  to 
Young's  Appeal,  80  Am.  Dec.  516;  Swan  v.  Hammond,  138  Mass.  45;  52  Am. 
Rep.  255;  McAnnulty  v.  McAnmdty,  120  III.  2G;  60  Am.  Rep.  552.  Where  a 
statute  declares  that  a  will  shall  be  revoked  by  her  subsequent  marriage,  it  is 
not  revoked  by  implication  by  the  enactment  of  a  later  statute  conferring 
testamentary  capacity  upon  married  women:  Brown  v.  Clark,  77  N.  Y.  369; 
Fransen'a  Will,  26  Pa.  St.  202.  By  the  common  law,  a  married  woman  had 
not  capacity  to  make  a  will  disposing  of  her  property,  nor  could  she  accom- 
plish  this  disposition  by  a  will  made  before  her  marriage.  In  many  of  the 
states  her  want  of  capacity  to  make  wills  has  been  removed  by  statute,  and 
if  her  marriage  operated  to  revoke  her  pre-existing  will,  she  might,  by  repub- 
lishing it,  or  by  executing  a  vill  of  like  tenor,  avoid  the  efifect  of  such  implied 
revocation;  but  in  most  of  the  states  this  removal  of  her  want  of  capacity 
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has  been  determiaed  to  be  in  eflfect  the  removal  of  all  the  reasons  of  the  com> 
moa-law  rule,  and  therefore  to  make  the  rule  itself  obsolete,  and  to  leave  her 
antenuptial  will  in  full  force:  Noifs  v.  Southworth,  55  Mich.  173;  64  Am. 
Rep.  359;  FtUows  v.  Allen,  60  N,  H.  439;  49  Am.  Rep.  328;  Webb  v.  Jones, 
30  N.  J.  Eq.  163;  Morton  v.  Onion,  45  Vt.  145;  Will  of  Ward,  70  Wis.  251; 
5  Am.  St.  Rep.  174.  But  where  a  statute  declares  that  every  will  made  by 
a  man  or  a  woman  shall  be  revoked  by  hia  or  her  subsequent  marriage,  ex- 
cept when  made  under  a  power  of  appointment,  an  antenuptial  will  made 
by  a  woman  three  day^  before  her  mirriage,  with  the  assent  of  her  intended 
husband,  who  by  a  valid  couiract  reliuqui:ihed  all  iutercot  in  her  estate,  and 
agreed  that  she  might  dispone  of  it  by  will,  her  will  is  not  revoked  by  the 
marriage:  Steioart  v.  Mulholtand,  83  Ky.  38;  21  Am.  St  Rep.  320;  Osgood  T. 
Bliss,  141  Mass.  474;  55  Am.  Rep.  4S8. 

l^he  Manuige  of  a  Man  did  not  by  the  common  law  revoke  his  will,  whether 
such  will  was  executed  while  he  was  an  unmarried  man  or  during  the  con- 
tiuuance  of  a  previous  marriage:  Christopher  v.  Christopher,  cited  in  4  Burr. 
21S2;  Dick.  415;  Doe  v.  Barjord,  4  Maule  &  S.  10;  Bru-^h  v.  iVilkins,  4 
Johns.  Ch.  506;  Wheeler  v.  WhfeW,  1  R.  I.  364;  and  this  is  the  rule  in  the 
United  States,  unless  expressly  abro4ated  by  statute:  Bowers  v.  Bowers,  53 
lud.  430;  OoodselCs  Aii^eal,  55  Conn.  171;  Ward's  Will,  70  Wis.  251;  5  Am. 
St.  Rep.  174;  Hoitt  v.  UoUt,  63  N.  H.  475;  56  Am.  Rep.  530;  except  in  Idaho: 
Morgan  v.  Ireland,  1  Idaho,  N.  S.,  786.  By  the  present  English  statute  of 
wills,  the  marriage  of  a  man  revokes  his  will,  except  when  it  is  made  in  the 
exercise  of  a  power  of  appointment,  and  a  freehold  estate  thereby  appointed 
would  not,  in  default  of  such  appointment,  pass  to  the  testator's  heirs: 
Marston  v.  Roe  denu  Fox,  8  Ad.  &  E.  14;  2  Nev.  &  P.  504;  W.  W.  &  D.  712. 
In  several  of  the  United  States,  statutes  similiar  in  purport  have  been 
enacted,  whereby  the  marriage,  whether  of  a  man  or  of  a  woman,  revokes  his 
or  her  will,  unless  the  will  makes  provisions  in  contemplation  of  the  marriage, 
or  otherwise  shows  that  the  marriage  is  not  to  revoke  it:  Corker  v.  Corker, 
87  Cal.  613;  note  to  Young's  Appeal,  80  Am.  Dec.  517;  McAnnuUy  v.  McAn- 
nuUy,  120  111.  26;  60  Am.  Rep.  552;  Byrd  v.  SurUs,  77  N.  C.  435;  Oay  v. 
Oay,  84  Ala.  38;  Fidelity  F.  I.  T.  A  S.  B.  Co.'s  Appeal,  121  Pa.  St.  1;  Duryea 
V.  Duryea,  85  111.  41.  A  statute  declaring  that  marriage  shall  not  be  deemed 
to  revoke  a  prior  will  is  not  applicable  to  a  will  made  and  a  marriage  con- 
tracted  before  its  enactment:  In  re  Tuller,  79  111.  99;  22  Am.  Rep.  164. 

Marriage,  even  when  recognized  as  an  implied  revocation  of  a  pre-existing 
will,  cannot  operate  as  such  unless  the  marriage  is  valid,  and  in  England  » 
marriage  contraoted  in  a  foreign  country,  and  there  valid,  but  invalid  in  Eng- 
land, does  not  revoke  a  will  made  in  the  latter  country:  Metle  v.  Mette,  1 
Swab,  k  T.  416;  28  L.  J.  P.  D.  117.  A  will  bequeathing  property  to  the  tes- 
tator's reputed  wife,  his  marriage  to  her  being  invalid,  is  revoked  by  their 
8ui»sequent  Uwful  marriage:    Warter  v.   Warier,  L.  R.  15  P.  D.  152. 

Mnrriiige,  and  Birth  of  Isxiie.  — While  the  marriage  of  a  man  did  not  alone, 
by  th«  English  law,  revoke  his  pre-existing  will,  there  is  no  doubt  that  the 
marriage,  whether  of  a  man  or  of  a  woman,  if  followed  by  the  birth  of  issue, 
did  revoke  his  or  her  will:  Note  to  Young's  Appeal,  80  Am.  Dec.  618;  Doe  v. 
Lancashire,  6  Term  Rep.  49,  59;  hraell  v.  Rodon,  2  Moore  P.  C.  O.  61;  Matson 
V.  Magraih,  I  Rob.  680;  Bnii^h  v.  W ilkins,  A  3 o\\\\%.  Ch.  606;  In  Goods qf  Cmly. 
wold,  I  Swab.  A  T.  34;  27  L.  J.  P.  D.  36;  Brady  v.  CufAtt,  Doug.  39;  Kenebel 
r.  Scra/lon,  2  East,  641;  Marston  v.  Roe  dem.  Fax,  8  Ad.  &  E.  14,  67;  Sneed 
T.  Ewing,  6  J.  J.  Marsh.  460;  22  Am.  Deo,  41.  It  is  not  clear  that  this 
•onourrence  of  marriage  and  birth  of  issue  is  eMentiaL     If  a  man  make« 
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his  will  aftor  his  marriage,  either  while  he  is  wholly  childless  or  while  ha 
hu  one  or  more  children  living,  and  a  child  is  afterwards  born  to  him, 
and  he  subsequently  dies  without  expressly  revoking  his  will  or  making 
uay  provision  for  such  child,  the  courts,  particularly  those  sitting  in  Amer- 
ica, especially  where  any  considerable  time  elapsed  between  the  making  of 
his  will  and  his  death,  and  a  change  has  taken  place  in  his  financial  cir* 
cumstances,  have  been  inclined  to  presume  that  he  intended  either  an 
entire  revocation  of  his  will,  or  such  revocat'on  pro  lanto  as  permitted  the 
child  to  take  the  same  share  in  his  estate  as  if  he  died  intestate:  McCullum 
V.  McKvizk,  26  Iowa,  510;  Negus  v.  Negua,  46  Iowa,  487;  26  Am.  Rep.  157; 
Eoana  v.  Andf.rson,  15  Ohio  St.  324;  Johnston  v.  Johnston,  1  Piiill.  447;  Sherry 
V.  Lazier,  1  Bradf.  437;  Bloomer  v.  Bloomer,  2  Bradf.  339;  Sneed  v.  Bkoingt  f 
J.  J.  Marsh.  460;  22  Am.  Deo.  41;  Hughes  v.  Hugliet,  37  Ind.  183;  FcMon 
v.  CludesUr,  46  Iowa,  588;  26  Am.  Rep.  164;  Young's  Appeal,  39  Pa.  St  116; 
80  Am.  Dec.  513;  contra.  Doe  v.  Barford,  4  Maule  &  S.  10;  McCay  v.  MC' 
Cay,  1  Murph.  449;  Shepherd  v.  Shepherd,  5  Term  Rep.  51,  note;  Baldwin 
v.  Spriggs,  65  Md.  373.  This  question  is  now,  in  most  of  the  states  of  the 
American  Union,  settled  by  statute  in  substantial  accord  with  the  rule 
towards  which  we  have  said  the  American  courts  inclined. 

When  an  implied  revocation  of  a  will  has  resulted  from  the  marriage  of 
the  testator  or  testatrix,  or  from  marriage  followed  by  birth  of  issue,  the 
revocation  is  as  complete  as  if  mado  by  the  act  of  the  parties  to  it  rather 
than  by  operation  of  law,  and  the  will  cannot,  as  a  general  rule,  be  given  life 
and  validity,  except  by  some  testamentary  writing  executed  and  attested  in 
the  manner  prescribed  by  law.  The  death  of  the  child  whose  birth  occasioned 
the  revocation  of  the  will  does  not  revive  it,  nor  in  any  respect  obliterate 
the  implied  revocation:  Wright  y.  Netherwood,  2  Salk.  59.3,  note;  Bhner' 
son  V,  Boville,  1  Phillim.  342;  cases  cited  in  1  Phillim.  343;  and  it  seems  to 
be  impossible  to  revive  the  will  by  means  of  any  evidence  other  than  thai 
prescribed  by  statute,  no  matter  how  satisfactorily  it  may  appear  from  such 
evidence  that  the  testator  intended  that  the  will  should  operate  notwith* 
standing  its  implied  revocation,  and  that  he  died  in  the  belief  that  it  did  so 
operate:  Marston  v.  Roe  dem.  Fox,  8  Ad.  h  E.  14;  Nutt  v.  Norton,  142  Mass. 
242;  Deupree  v.  Deupree,  45  Ga.  415;  compare  Miller  v.  Phillips,  9  R.  I.  141} 
iSlewart  v.  MuUiolland,  88  Ky.  38;  21  Am.  St.  Rep.  320;  Jones  v.  Moseley,  40 
Miss.  261;  90  Am.  Dec.  327. 

Lapse  of  Devise  or  Bequest.  —  Heretofore  we  have  spoken  of  the  implied  rer* 
ocation  of  wills  resulting  from  a  change  in  the  thing  devised  or  bequeathed, 
or  in  the  testator's  ownership  of  it,  from  which  the  law  infers  that  vrith  re« 
spect  to  it,  he  intended  his  will  not  to  be  operative  after  his  death.  In* 
stead  of  a  change  in  the  subject-matter  of  a  devise  or  bequest,  there  may 
be  a  change  in  the  person  of  the  devisee  or  legatee,  or  the  testator  may 
have  been  misinformed  as  to  the  existence  of  the  object  of  his  bounty  at  the 
time  the  will  was  executed.  If  a  devisee  or  legatee  was  dead  at  the  time  he 
was  named  as  such  in  the  will,  or  dies  subsequently,  but  in  the  lifetime  of 
the  testator,  or  becomes  from  any  other  cause  incompetent  to  receive  the 
devise  or  bequest  at  the  time  of  the  testator's  decease,  then  the  will  may  ba 
regarded  as  revoked  with  respect  to  the  share  of  such  legatee  or  devisee,  un- 
less the  will  has  contemplated  the  contingency,  and  made  some  provision  con- 
cerning it,  by  which  the  property  is  given  to  some  other  person  competent  to 
accept  it,  or  some  statute  has  interposed  declaring  that  such  share  shall  vest 
in  certain  heirs  or  representatives  of  the  deceased  legatee  or  devisee.  Upon 
this  subject,  see  note  to  Cureton  v.  Massey,  94  Am.  Dec  15&-160. 
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Willi  Executed  in  Duplicate.—  A.  will  ia  sometimes  execute  J  in  duplicate,  and 
the  duplicates  placed  in  the  custody  of  different  persons,  in  the  hope  that  if 
one  is  lost  or  not  produced  after  the  death  of  the  testator,  the  other  will  b« 
forthcoming.  Of  course  the  revocation  of  either  is  the  revocation  of  both, 
but  there  may  be  difficulty  in  determining  whether,  from  the  loss,  mutilation, 
or  destruction  of  one  of  the  copies,  the  revocation  of  the  will  should  be  pre* 
snmed.  If  one  of  the  copies  is  retained  by  the  testator  and  the  other  is  coa< 
fided  by  him  to  some  other  custodian,  there  is  no  doubt  that  the  canoellation, 
mutilation,  or  destruction  by  the  testator  of  the  copy  kept  in  his  possessioa 
establishes  the  revocation  by  him  of  his  will:  BurtenaJiaw  r.  Oilbert,  Cowp.  52; 
Lofft,  465;  Onions  v.  Tyrer,  2  Vern,  741;  Sir  Elward  Seymour't  Case,  cited  ia 
BurUnaliaw  v.  Oilhert,  Cowp.  49;  Snider  v.  Burks,  84  Ala.  63.  But  if  both 
copies  are  in  his  custody,  and  he  has  mutilated  one,  but  carefully  preserved 
the  other,  no  presumption  arises  that  he  intended  to  revoke  his  will:  Roberta 
V.  Round,  3  Hagg.  Ecc.  548.  If  it  is  shown  that  a  will  was  executed  in  dn* 
plicate,  and  one  copy  retained  by  the  testator  and  the  other  given  to  his  wife, 
and  an  application  is  made  for  the  probate  of  the  will,  it  will  be  presumed 
that  the  copy  offered  for  probate  is  the  one  retained  by  him,  and  the  fact  that 
the  other  copy  is  not  accounted  for  does  not  create  any  presumption  of  its 
destruction  or  revocation:  Snider  v.  Burks,  84  Ala.  53. 

Evidence.  —  From  the  fact  that  a  will  once  executed  continues  in  force  un- 
til revoked  in  the  manner  prescribed  by  law  (Oaint  v,  Oains,  2  A.  K.  Marsh. 
190;  12  Am.  Dec.  315;  Card  v.  Orinman,  5  Conn.  164;  Clingan  v.  MitcheU 
tree,  31  Pa.  St  25;  SmUh  v.  Fenner,  1  Gall.  170),  the  burden  of  proof  to  estab- ' 
lish  such  revocation  must  be  assumed  by  those  who  affirm  that  the  will  has 9 
been  revoked:  Betuon  v.  Benson,  L.  R.  2  P.  &  D.  172;  40  L.  J.  P.  &  D.  1;  23 
L.  T.,  N.  S.,  709;  21  L.  T.,  N.  S.,  731;  19  Week.  Rep.  190;  and  they  must 
show  some  sufficient  revocatory  act,  or  at  least  offer  evidence  from  which 
the  existence  of  such  act,  though  not  directly  proved,  may  be  inferred,  as 
where  the  destruction  of  a  will  is  inferable  from  tiie  fact  that  it  was  in  ths 
custody  of  the  testator,  but  after  due  search  cannot  be  found  after  his  death. 

Declarations  of  Testator.  — Among  the  evidence  offered  to  establish  or  dis- 
prove the  revocation  of  a  will  may  be  the  declarations  of  the  testator  himself, 
either  expressly  or  impliedly  affirming  that  the  will  has  or  has  not  been  de« 
stroyed  or  otherwise  revoked.  Under  the  statute  of  wills  in  force  in  England 
and  the  different  states  of  the  American  Union,  declaring  that  wills  cannot  be 
revoked  by  parol  acts,  their  revocation  cannot  be  established  by  parol  evidence 
alone.  A  will  cannot  be  revoked  by  the  dying  or  other  declarations  of  the 
testator:  Rodgers  v.  Rod'jers,  8  Heisk.  489;  nor  are  his  declarations  ever  ad- 
missible as  evidence  of  a  revocation  unless  connected  with  some  revocatory 
act,  and  tending  to  show  that  its  purpose  was  or  was  not  revocatory:  See 
note  to  Jackson  v.  Kniffen,  3  Am.  Deo.  .S95;  5/Wv.  Thomas,  2  W.  Black.  1044; 
Doe  V.  Perkes,  3  Barn.  &  Aid.  489;  Clark  v.  Morrison,  25  Pa,  St.  453;  Dan  v. 
Brown.  4  Cow.  483;  16  Am.  Dec.  395;  Randall  v.  Realty,  31  N.  J.  Eq.  643; 
Toebbe  V.  Williams,  80  Ky.  662,  685;  Jones  v.  Mosrtey,  40  Miss.  261;  90  Am. 
Dec.  327;  SUrines  v.  Stewart,  2  Swab.  &  T.  320;  8  Jur.,  N.  S.,  440;  31  L.  J. 
P.  D.  10.  Wo  do  not  discover  that  confli;;t  of  authority  upon  this  subject 
which  some  of  the  decisions  have  a-tsnmed  to  exist.  The  eases  in  which  evi- 
dence of  the  declarations  of  the  testator  had  been  admitted  have  generally, 
if  not  nniversnlly,  respected  the  rule  just  stated,  but  have  justified  the  re- 
ception of  the  evidence,  upon  the  ground  that  some  act  had  been  proved  by 
direct  or  circumstantial  evidence  from  which  the  revocation,  though  not 
necessarily  established,  might  be  inferred,  and  the  declarations  of  the  testator 
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>o  received  in  eridence  were  parts  of  the  res  gestae,  or  tended  to  show  his  pur- 
pose in  doing  the  act,  when  the  act  itself,  though  tending  to  disclose  his  in- 
tention, did  not  necessarily  do  so.  Thus  in  England  it  has  been  held  that 
when,  from  the  face  of  a  testamentary  document,  it  is  doubtful  whether  or  not 
the  testator  altogether  revoked  a  prior  will,  the  court  may  receive  parol  evi- 
dence to  ascertain  his  intention:  Jenner  v.  Ffinch,  L.  R.  5  P.  D.  106;  49  L. 
J,  P.  D.  25;  42  L.  T.,  N.  S.,  327;  28  Week.  Rep.  620.  So  when  a  will  is 
found  in  a  mutilated  condition,  and  there  is  doubt  whether  it  was  put  in  that 
condition  by  the  testator  with  intent  to  revoke  it,  evidence  of  bis  declarations 
is  admissible,  if  they  are  to  the  effect  that  he  had  revoked  his  will  or  had  no 
will:  Lawyer  t.  Smith,  8  Mich.  411;  77  Am.  Doc.  460;  or  where  the  statute 
does  not  permit  a  partial  revocation  by  mutilation  or  alteration,  but  does 
permit  it  to  be  wholly  revoked  in  that  mode;  the  declarations  of  a  testator 
at  the  time  he  erased  the  name  of  a  legatee  in  his  will  by  drawing  bis  pen 
through  it  are  admissible  to  show  whether  he  intended  by  that  act  torevoko 
the  whole  will  or  a  part  only:  Law  v.  Law,  83  Ala.  432.  If  a  will  is  torn  or 
otherwise  mutilated,  declarations  made  by  the  testator  that  snch  mntilation 
was  the  act  of  another  person  not  sanctioned  by  him  may  be  received  in  sap- 
port  of  the  will:  Tucker  V.  Whitefiead,  59  Miss.  695;  Callagan  V.  Bums,  57 
Me.  449;  or  if  the  will  was  destroyed  by  another,  declarations  of  the  testator 
are  admissible  to  show  that  he  knew  of  such  destruction,  and  that  he  did  or 
did  not  intend  to  ratify  it:  Steele  v.  Price,  5  B.  Mon.  63.  If  a  will  cannot  be 
found  after  the  death  of  a  testator,  a  presumption  arises  that  it  was  destroyed 
'  by  him  with  revocatory  intent,  and  "  to  repel  or  strengthen  this  presumption, 
the  declarations  of  the  testator  are  admissible  ":  Week*  v.  MeBeth,  14  Ala. 
474,  and  authorities  cited  ante,  p.  347;  and  the  presumption  of  revocation 
arising  from  a  will  being  torn  or  otherwise  mutilated  may  be  strengthened 
by  evidence  of  the  declarations  of  the  testator  that  the  laws  of  the  country 
were  as  good  a  will  as  he  wanted,  and  that  he  intended  his  children  to  share 
equally  in  his  property:  Patterton  v.  Bickey,  32  Ga.  156. 


Bergh  v.  Warner. 

[47  Minnesota,  26a] 

Husband  and  Wife.  —  A  Wifk  is  Authorized  to  Plbdoi  thb  Hits- 
band'.s  Credit  for  the  purpose  of  obtaining  those  necessaries  which  he 
has  neglected  or  refused  to  furnish.  He  cannot  be  held  liable  for  arti- 
cles purchased  by  his  wife  when  he  has  not  neglected  or  refused  to 
famish  her  with  suitable  support. 

Husband  and  Wife.  — Thb  Term  "Necessaries,"  as  applied  to  a  wife,  is 
not  confined  to  articles  of  food  and  clothing  required  to  sustain  life  or 
preserve  decency,  but  includes  such  articles  of  utility,  and  even  orna. 
ment,  as  are  suitable  to  maintain  the  wife  according  to  the  estate  and 
rank  of  her  husband. 

Husband  and  Wifb.  —  A  Wifb  mat  bb  thb  Aqbnt  of  hbb  Husband 
through  his  authorization,  either  expressed  or  implied.  It  is  implied  if 
be  has,  without  objection,  permitted  her  to  contract  other  bills  of  a 
■imilar  nature  on  his  credit,  or  has  paid  such  bills  previously  incurred. 
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Husband  and  Wife — Implibd  Aoknct  of  Wifb.  — A  wife  living  with  her 
hnsband  is,  as  the  head  and  manager  of  his  household,  presumed  to  have 
authority  from  him  to  order  on  his  credit  such  goods  or  necessaries  as, 
in  the  ordinary  arrangement  of  such  household,  are  required  for  family 
use. 

Lewis  E.  Jones,  for  the  appellant. 

William  O.  White,  for  the  respondent. 

Mitchell,  J.  It  is  sought  in  this  action  to  hold  the  defend- 
ant liable  for  debts  contracted  by  his  wife  during  coverture 
and  cohabitation.  The  first  cause  of  action  is  for  the  price 
of  a  pair  of  diamond  ear-rings,  purchased  by  the  wife  for  her 
own  use;  the  second  is  for  a  small  sura  for  repairing  certain 
articles  of  her  jewelry.  The  wife  has,  by  virtue  of  the  mar- 
riage relation  alone,  no  authority  to  bind  her  husband  by  con- 
tracts of  a  general  nature.  She  may,  however,  be  his  agent, 
and  as  such  bind  him.  This  agency  is  frequently  spoken  of 
as  being  of  two  kinds:  1.  That  which  the  law  creates  as  the 
result  of  the  marriage  relation,  by  virtue  of  which  the  wife  is 
authorized  to  pledge  the  husband's  credit  for  the  purpose  of 
obtaining  those  necessaries  which  the  husband  himself  has 
neglected  or  refused  to  furnish;  2.  That  which  arises  from  the 
authority  of  the  husband,  expressly  or  impliedly  conferred,  as 
in  other  cases.  The  first  of  these,  sometimes  called  an  "agency 
in  law  "  or  an  "agency  of  necessity,"  is  not,  accurately  speak- 
ing, referable  to  the  law  of  agency;  for  the  liability  of  the 
husband  in  such  cases  is  not  at  all  dependent  upon  any  au- 
thority conferred  by  him.  He  would,  under  such  circum- 
stances, be  liable,  although  the  necessaries  were  furnished  to 
the  wife  against  his  express  orders.  The  real  foundation  of 
the  husband's  liability  in  such  cases  is  the  clear  legal  duty  of 
every  husband  to  support  his  wife  and  supply  her  with  neces- 
saries suitable  to  her  situation  and  his  own  circumstances  and 
condition  in  life.  But  the  wife's  authority  on  this  ground  to 
contract  debts  on  the  credit  of  her  husband  is  limited  in  ita 
extent  and  nature  to  the  legal  requirements  fixed  for  its  cre- 
ation, of  the  existence  of  which  those  persons  who  assume  to 
deal  with  the  wife  must  take  notice  at  their  peril.  If  they 
attempt  to  hold  the  husband  liable  on  this  ground,  the  burden 
of  proof  is  upon  them  to  show, —  1.  That  the  husband  refused 
or  neglected  to  provide  a  suitable  support  for  his  wife;  and 
2.  That  the  articles  furnished  were  necessaries.  The  term 
**  necessaries,"  in  its  legal  sense,  as  applied  to  a  wife,  is  not  con- 
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fined  to  articles  of  food  and  clothing  required  to  sustain  life 
or  preserve  decency,  but  includes  such  articles  of  utility,  or 
even  ornament,  as  are  suitable  to  maintain  the  wife  according 
to  the  estate  and  rank  of  her  husband. 

In  regard  to  the  much-vexed  question  as  to  how  it  is  to  be 
determined  in  a  given  case  whether  the  articles  furnished  were 
necessaries,  the  general  rule  adopted  is  that  laid  down  by 
Chief  Justice  Shaw  in  Davis  v.  Caldwell,  12  Cush.  512,  viz., 
that  it  is  a  question  of  fact  for  the  jury,  unless,  in  a  very  clear 
case,  where  the  court  would  be  justified  in  directing  author- 
itatively that  the  articles  cannot  be  necessaries. 

In  this  case  the  plaintiff  utterly  failed  to  establish  a  right 
to  recover  for  the  articles  sued  for  in  the  first  cause  of  action 
as  "necessaries."  Conceding,  for  the  sake  of  argument,  that, 
in  view  of  the  estate  and  rank  of  the  defendant,  the  trial  judge 
would  have  been  justified  in  finding  as  a  fact  that  diamond 
ear-rings  were  necessaries,  yet  so  far  from  there  being  any 
evidence  that  the  defendant  neglected  or  refused  to  provide 
his  wife  a  suitable  support,  it  affirmatively  appeared  that  he 
provided  for  her  amply,  and  even  liberally. 

The  only  other  ground  upon  which  the  defendant  could  be 
held  liable  was  by  proof  that  he  expressly  or  impliedly  author- 
ized his  wife  to  purchase  the  articles  on  his  credit.  This  is 
purely  and  simply  a  question  of  agency,  which  rests  upon  the 
same  considerations  which  control  the  creation  and  existence 
of  the  relation  of  principal  and  agent  between  other  persons. 
The  ordinary  rules  as  to  actual  and  ostensible  agency  must  be 
applied.  The  agency  of  the  wife,  if  it  exists,  must  be  by  vir- 
tue of  the  authorization  of  the  husband,  and  this  may,  as  in 
other  cases,  be  express  or  implied.  Her  authority,  however, 
when  implied,  is  to  be  implied  from  acts  and  conduct,  and  not 
from  her  position  as  wife  alone.  Of  course  the  husband,  as  well 
as  every  principal,  is  concluded  from  denying  that  the  agent 
had  such  authority  as  he  was  held  out  by  his  principal  to  have, 
in  such  a  manner  as  to  raise  a  belief  in  such  authority,  acted  on 
in  making  the  contract  sought  to  be  enforced.  Such  liability 
is  not  founded  on  any  rights  peculiar  to  the  conjugal  relation, 
but  on  other  grounds  of  universal  application.  By  having, 
without  objection,  permitted  his  wife  to  contract  other  bills  of 
a  similar  nature  on  his  credit,  or  by  payment  of  such  bills 
previously  incurred,  and  thus  impliedly  recognizing  her  au- 
thority to  contract  them,  a  husband  may  have  clothed  his  wife 
with  an  ostensible  agency  and  apparent  authority  to  contract 
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the  bill  sued  on,  so  as  to  render  him  liable,  although  she  had  no 
actual  authority,  just  as  any  principal  would  be  liable  under 
like  circumstances.  It  is  also  true  that  where  the  wife  is  living 
with  her  husband,  she,  as  the  head  and  manager  of  his  house- 
hold, is  presumed  to  have  authority  from  him  to  order  on  his 
credit  such  goods  or  services  as,  in  the  ordinary  arrangement 
of  her  husband's  household,  are  required  for  family  use:  Flynn 
V.  Messenger,  28  Minn.  208;  41  Am.  Rep.  279;  Wagner  v.  Nagely 
33  Minn.  348.  This  presumption  is  founded  upon  the  well- 
known  fact  that  in  modern  society,  almost  universally,  the  wife, 
as  the  manager  of  the  household,  is  clothed  with  authority  thus 
to  pledge  her  husband's  credit  for  articles  of  ordinary  household 
use.  But  the  articles  sued  for  here  are  not  of  that  character, 
and  no  such  presumption  would  arise  from  the  mere  fact  that 
the  parties  were  living  together  as  husband  and  wife.  To  hold 
the  husband  liable,  there  must  have  been  some  aflfirmative  proof 
of  authority  from  hira,  either  express  or  implied  from  his  acts 
and  conduct.  In  this  case  there  is  an  entire  absence  of  any 
evidence  of  express  authority.  Indeed,  the  evidence  tends 
quite  strongly  to  show  that  it  was  his  expressed  wish  that  his 
wife  would  incur  no  bills,  and  that  his  monthly  allowance  to 
her  of  "  pin-money  "  was  intended  to  avoid  any  occasion  for 
her  doing  so.  The  evidence  of  acts  and  conduct  on  part  of 
defendant  tending  to  show  that  he  had  clothed  his  wife  with 
apparent  or  ostensible  authority  to  buy  any  such  articles  on 
his  credit  was  exceedingly  slight.  The  mere  fact  that  he  fur- 
nished his  wife  with  expensive  wearing  apparel  had  little,  if 
any,  tendency  to  prove  any  such  fact.  The  same  may  be  said 
of  the  evidence  that  on  one  occasion  he  paid  a  dress-maker's 
bill  of  $136,  contracted  by  his  wife,  especially  as  there  is  no 
evidence  that  plaintiff  had  any  knowledge  of  that  fact.  As  to 
previous  dealings  between  the  parties,  the  only  evidence  is,  that 
on  various  occasions  plaintiff  had  sold  the  wife  articles  of  jew- 
elry for  cash,  but  on  one  occasion,  nearly  three  years  before, 
he  had  sold  her  on  credit  a  bill  of  jewelry  amounting  to  some 
nineteen  dollars,  the  principal  item  of  which  was  a  pair  of 
opera-glasses  of  the  value  of  twelve  dollars,  and  that  this  bill 
was  charged  on  plaintiff's  books  to  the  wife,  but  that  the  hus- 
band, about  a  year  afterwards,  paid  it.  We  do  think  that  the 
evidence  was  such  as  to  require  a  finding  that  the  wife  had 
authority  to  purchase  the  articles  on  the  credit  of  the  defend- 
ant. 
The  other  assignments  of  error  affecting  the  first  cause  of 
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action  are  not  of  sufficient  importance  to  require  further  men* 
tion  than  to  say  that  we  think  they  are  without  merit. 

Upon  the  trial  the  defendant's  counsel  stated  in  open  court 
that  "defendant  admits  the  items  in  the  bill  for  repairs  [the 
second  cause  of  action],  but  disclaims  any  liability  for  the  dia- 
mond ear-rings."  This  must  be  construed  as  an  admission  of 
the  second  cause  of  action.  The  trial  court  found  against 
plaintiff  on  both  causes  of  action.  This  was,  of  course,  error. 
Doubtless,  it  was  an  oversight,  which  resulted  from  the  court 
not  having  in  mind  the  admission  made  on  the  trial.  The 
mistake  was  one  which  doubtless  would  have  been  prevented 
or  corrected,  without  the  necessity  of  an  appeal  to  this  court, 
merely  by  plaintiff's  counsel  calling  the  court's  attention  to 
the  matter.  Under  these  circumstances,  the  amount  being 
only  $6.50,  we  do  not  think  the  appellant  ought  to  recover  stat- 
utory costs. 

The  order  appealed  from  is  affirmed  as  to  the  first  cause  of 
action,  and  reversed  as  to  the  second,  but  without  costs  to 
either  party.  

Husband  and  Wife.  —  During  cohabitation,  a  wife  has  ordinarily  a  prima 
/aci«  agency  to  purchase  on  her  husband's  credit  such  supplies  as  are  neces- 
sary  for  herself  and  the  family,  and  suitable  to  their  situation  and  condition  of 
life:  Baker  v.  Carter,  8.3  Me.  132;  23  Am.  St.  Rep.  764,  and  note;  Vualer  v. 
Cox,  53  N.  J.  L.  516.  But  a  husband  is  not  liable  to  the  vendor  of  goods, 
not  necessaries,  sold  to  his  wife  on  his  credit,  after  an  express  notice  from 
him  to  the  vendor  not  to  sell  to  her  without  his  authority:  Segelbaum  v.  Ens- 
minger,  117  Pa.  St.  248;  2  Am.  St.  Rep.  662.  A  wife  may,  as  agent  of  her 
husband,  make  bim  responsible  on  contracts,  if  the  circumstances  are  such  as 
to  show  his  assent,  express  or  implied:  Mackinley  v.  McGregor,  3  Whart.  369; 
31  Am.  Dec.  522,  and  note;  Benjamin  v.  Benjamin,  15  Conn.  347;  39  Am.  Deo. 
384,  and  note. 

Husband  and  Wir«  —  Definition  of  Term  "  Necessaries. ** — As  to 
what  are  "necessaries,"  see  Cunningham  v.  Irwin,  7  Serg.  &  R.  247;  10  Am. 
Dec.  458,  and  particularly  note  462-465;  Stanton  v.  Willson,  3  Day,  37;  3 
Am.  Dec.  255;  Carstena  v.  Hanselman,  61  Mich.  426;  1  Am.  St.  Rep.  606. 
Bat  Ke  St.  John's  Pariah  r.  Bronaon,  40  Conn.  76;  16  Am.  Rep.  17. 
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Stewart  v.  Dunoan. 

[47  Minnesota,  285.1 

Ofticer's  Kkturn  is  Usually  Conclusivk  upon  the  same  parties  in  tTie  sams 
action,  and  otiiers  in  privity  with  them,  but  in  other  actions  is  prima 
facie  evidence  only. 

Offickr's  Retcrs  Showing  that  a  Judgment  has  bkej  Satistikd  by  a 
sale  under  execution  issued  thereon  may  be  avoided  in  a  subsequent  ac- 
tion, by  proving  that  the  property  sold  did  not  produce  a  satisfaction  of 
the  judgment,  for  the  reason  that  it  was  claimed  by  a  third  person,  who 
sued  the  sheriff  therefor,  and  recovered  the  value  thereof. 

H.  J.  Peck,  for  the  appellant. 

R.  H.  McClelland,  for  the  respondent. 

Vanderburgh,  J.  Plaintifif  sues  to  recover  for  work  and 
labor  upon  the  farm  of  defendant.  She,  in  her  answer,  pleads 
a  judgment  recovered  by  plaintiff  for  the  same  cause  of  action 
against  her  husband,  and  also  alleges  that  an  execution  issued 
to  the  sheriff  to  enforce  the  judgment  was  returned  wholly 
satisfied,  and  was  accordingly  satisfied  of  record.  The  reply 
shows  that  the  plaintiff  in  fact  realized  nothing  upon  the 
judgment,  for  the  reason  that  the  property  levied  on  by  the 
sheriff  was  claimed  by  the  defendant,  who  recovered  a  judg- 
ment for  the  value  thereof  against  the  sheriff,  who  was  indem- 
nified by  the  plaintiff,  and  the  latter  was  obliged  to  pay  the 
same.  The  defendant's  counsel  does  not  claim  that  the  judg- 
ment in  question  is  an  estoppel  as  between  these  parties,  and 
admits  that  upon  the  proper  application,  the  plaintiff  would 
be  entitled  to  have  the  sheriff's  return  upon  the  execution 
vacated,  but  be  insists  that  it  is  conclusive  until  vacated. 
The  question  whether  the  plaintiff  is  concluded  by  the  return 
of  the  sheriff  in  the  former  suit  still  remaining  of  record  arises 
upon  the  demurrer  of  defendant  to  the  reply,  and  is  the  only 
question  which  we  are  required  to  consider  upon  this  appeal; 
and  as  respects  this  question,  it  is  sufficient  to  say  that  the 
rule  is  too  well  settled  to  render  discussion  necessary.  The 
return  of  the  officer  usually  concludes  the  parties  in  the  same 
action,  and  others  in  privity  with  them,  but  in  other  actions  it 
is  only  prima  facie  evidence,  and  may  be  contradicted  or  ex- 
plained: Browning  v.  Hanfordy  7  Hill,  120;  Vin.  Abr.,  tit.  Re- 
turn, 0,  pp.  199,  203.  It  surely  would  not  bind  the  defendant 
in  this  action.  It  would  not  be  conclusive  against  or  for  her; 
bence  neither  party  is  estopped  by  it:  2  Freeman  on  Execu- 
tions, sec.  365.    The  demurrer  was  properly  overruled. 

Order  affirmed. 
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OFncKR's  Return,  Conclusiveness  of.  — A  sheriff's  retarn,  regular  <hi 
its  face,  is  conclnsive  upon  the  parties  to  the  suit  and  their  privies:  McDon- 
ald V.  Leewright,  31  Mo.  29;  77  Am.  Dec.  631,  and  note;  Thomas  v.  Ireland, 
88  Ky.  581;  21  Am.  St.  Rep.  356,  and  note;  but  as  to  persons  not  par* 
ties,  such  return  is  merely  prima  J'ucie  evidence  of  the  facts  therein  stated: 
Note  to  Henderson  v.  Henderson,  19  Am.  St.  Rep.  657.  An  officer's  retura 
to  a  writ  is  prima  facie  evidence,  even  in  his  own  favor:  State  v.  Devitt,  107 
Mo.  573;  post,  p.  440.  In  Cobum  v.  Ooodall,  72  Cal.  498,  1  Am.  St.  Rep.  75, 
the  sheriff's  return  to  a  writ  of  restitution  was  held  to  be  only  prima  facie 
evidence  under  the  California  Political  Code,  sec.  4178.  In  Martin  v.  AuU' 
man,  80  Wis.  150,  a  return  of  service  of  summons  signe  I  "  M.  B.,  by  J.  R., 
Deputy  Sheriff,"  was  held  to  be  presumptively  correct,  it  being  in  due  form; 
Compare  Mastin  v.  Oray,  19  Kan.  458;  27  Am.  Rep.  149;  Bond  r.  Wilson,  8 
Kan.  228;  12  Am.  Rep.  4CC;  Nail  v.  Granger,  8  Mich.  450;  77  Am.  Dec.  462, 
and  note;  Mineral  Point  It.  R.  Co.  v.  Keep,  22  111.  9;  74  Am.  Deo.  124,  and 
note;  Dwinel  v.  Soper,  32  Me.  119;  52  Am.  Dec.  643,  and  note;  Mentt  v.  Ham* 
man,  5  Whart.  150;  34  Am.  Deo.  546,  and  note,  where  the  eonclasiveness  of 
officers'  returns  is  discussed. 


Russell  v.  Merchants'   Bank. 

f47  MINNSSOTA,  286.] 

Waste  —  Co-tbnanct.  —  Neither  a  Gbanteb  nob  a  Mortgaobb  ov  a 
Tenant  in  Common  is  entitled  to  an  injunction  to  prevent  another  co- 
tenant  from  carrying  on  the  business  of  making  brick  upon  and  out  of 
the  lands  of  the  co-tenancy,  where  works  had  been  constructed  upon 
such  land  for  the  carrying  on  of  such  business,  and  the  business  itself 
undertaken  before  such  grant  or  mortgage  was  executed. 

Stacker  and  Matchan,  for  the  appellants. 

Oilfillanj  Belden,  and  Willard,  for  the  respondent. 

Vanderburgh,  J.  Plaintiff  holds  a  mortgage  upon  an  un- 
divided half  of  the  land  described  in  the  complaint,  executed 
by  Willis  Baker,  August  15,  1884.  The  land  referred  to  then 
contained  large  deposits  of  clay,  suitable  for  making  brick, 
and  the  mortgagor  and  one  Wright,  who  were  rightfully  in 
possession  of  the  premises,  were,  in  1883,  engaged  in  the  manu- 
facture of  brick  from  the  clay  thereon,  and  so  continued  to  do 
until  long  after  the  execution  of  the  mortgage  referred  to.  In 
the  spring  of  1884,  and  several  months  prior  to  the  date  of 
mortgage,  they  built  and  constructed  buildings  and  erected 
machinery  upon  the  premises,  for  the  purpose  of  manufactur- 
ing brick  thereon.  Subsequt-.itly  the  defendants  Willis  G. 
Baker  and  Benjamin  H.  Billings  entered  into  possession,  and 
continued  the  manufacture  of  brick  on  the  land,  under  a  con- 
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tract  for  the  purchase  thereof,  and  are  still  so  engaged.  It 
appears  that  the  undivided  half  of  the  premises  so  mortgaged 
is  insufficient  security  for  the  encumbrances  thereon,  and  the 
removal  of  the  clay  deposits  in  question  has  impaired  and  is 
depreciating  plaintiff's  security,  and  that  the  mortgagor  is  in- 
solvent. The  value  of  the  mortgaged  premises  with  the  clay 
is  found  to  be  four  thousand  five  hundred  dollars,  and  four 
thousand  dollars  exclusive  of  it.  Upon  this  state  of  facts  the 
plaintiff  applied  to  the  court  for  and  the  court  ordered  an  in- 
junction to  issue,  pending  the  foreclosure  proceedings,  restrain- 
ing the  defendants  Baker  and  Billings  from  digging  or  remov- 
ing the  clay  in  or  upon  the  soil  of  the  land  in  question,  and 
particularly  described  in  the  complaint.  It  will  be  observed 
that  the  last-named  defendants  are  the  equitable  owners  of 
the  undivided  half  of  the  premises  not  covered  by  the  mort- 
gage, as  well  as  that  portion  mortgaged,  and  as  such  owners 
entitled  to  enjoy  the  possession  of  the  whole,  subject  to  the 
mortgage  upon  the  undivided  half  referred  to. 

It  may  be  conceded  that  the  unauthorized  digging  of  clay 
by  a  tenant  is  waste  when  there  is  nothing  in  the  situation  of 
the  premises  or  other  special  circumstances  to  take  the  case 
out  of  the  general  rule:  lAvingaton  v.  Reynolds^  2  Hill,  157. 
And  so  in  special  cases  an  injunction  will  issue  to  restrain 
injuries  to  the  freehold  in  the  nature  of  waste  between  tenants 
in  common:  Hawley  v.  Clowes,  2  Johns.  Ch.  122;  Coffin  v.  Loper^ 
25  N.  J.  Eq.  443;  Atkinson  v.  Hewitt,  51  Wis.  275.  But  where 
works,  of  the  character  described,  for  carrying  on  the  business 
of  making  brick,  have  been  constructed  and  established,  and  the 
business  lawfully  undertaken  by  the  owners  of  the  land,  we 
are  of  the  opinion  that,  as  between  the  subsequent  grantee  of 
an  undivided  interest  in  the  land  and  co-tenants  in  possession, 
it  is  not  waste  for  the  latter  to  continue  the  business  in  the 
customary  way,  and  that  to  so  continue  the  manufacture  is 
within  the  legitimate  exercise  of  the  enjoyment  of  their  prop- 
erty by  such  co-tenants.  And  such  grantee  would  not,  therefore, 
be  entitled  to  an  injunction  against  them,  restraining  such 
use  of  the  premises  and  breaking  up  or  suspending  the  busi- 
ness: Neel  V.  Neel,  19  Pa.  St  323;  McCord  v.  Oakland  etc.  Min» 
ing  Co.,  64  Cal.  134;  49  Am.  Rep.  686.  But  if  excluded  from 
his  share,  he  would  undoubtedly  be  entitled  to  an  accounting: 
Kean  v.  Connelly,  25  Minn.  222;  33  Am.  Rep.  458.  A  mort- 
gagee of  an  undivided  interest  should  not  be  held  to  occupy 
any  better  position  than  a  tenant  in  common.     He  would  not 
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in  such  case  be  entitled  to  an  injunction.     The  most  he  could 
claim  would  be,  upon  a  proper  showing,  to  have  a  receiver  ap- 
pointed, and  an  order  for  an  accounting  for  the  rent  or  use  of 
the  share  mortgaged. 
Order  reversed.  

Co-TXNANOT— WjiSTI.  —For  the  application  of  the  doctrine  of  waste  ai 
between  tenants  in  common,  see  Dodd  v.  Watson,  4  Jones  Eq.  48;  72 
Am.  Dec  677;  Graham  t.  Pkree,  19  Gratt  28;  100  Am.  Dec.  658;  Hancock 
T.  Day,  1  McMulL  Eq.  69;  36  Am.  Dec.  293;  Nelson  v.  Clay,  7  J.  J. 
Marsh.  138;  23  Am.  Deo.  387;  Johnson  v.  Johnson,  2  Eill  Ch,  277;  29  Am. 
Dec  72.  In  Farabota  v.  Oreen,  108  N.  0.  339,  where  a  testator  devised  to 
four  of  his  children  land  "  in  common  to  their  use  "  during  their  natural 
lives,  two  of  said  children  being  married  and  two  l>eing  single,  providing 
that  should  the  two  single  children  both  or  either  of  them  marry,  they  should 
share  equally  with  the  married  children,  with  the  request  that  the  land  be 
kept  in  common  to  their  use  and  benefit  during  the  natural  life  of  either  or  all 
of  them,  and  further  providing  that  "at  the  death  of  the  four  children  above 
named,  all  said  property  then  remaining  be  sold  and  the  proceeds  divided 
between  all  my  heirs,"  the  court  decided  that  the  estate  of  the  four  children 
was  not  impeachable  for  waste,  though  they  might  be  enjoined  in  a  proper 
ease  from  despoiling  the  inheritance . 
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Laeson  v.  Chase. 

[47  Minnesota,  807.] 
BUBIAL  RlQHTS.  —  A  WiDOW    HAS    THS    KlOHT    TO  TIU  COSTODT    07    TH> 

Body  or  her  Decsasep  Husband  for  the  purpose  of  preservation, 
^ '  preparation,  and  burial,  and  may  maintain  an  action  against  any  one 

who  mutilates  or  destroys  it. 
BcBiAL  Rights.  — While  there  is  No  Property  in  the  Dead  Body  of 
a  human  being,  in  the  commercial  sense  of  the  term,  yet  those  who  are 
entitled  to  its  possession  and  custody  for  the  purpose  of  burial  have 
'"'legal  rights  in  it  which  the  law  recognizes  and  protects,  and  any  inter^! 
'-     Jference  with  such  rights  is  an  actionable  wrong. 

BuRTAL  Rights.  —  Damages  are  recoverable  from  one  who  mutilates  or  de« 
■troys  a  human  body,  and  mental  suffering  is  an  element  of  such  damages 
when  it  is  the  direct,  proximate,  and  natural  result  of  the  wrongful  act. 
Damages.  —  Mental  Sutfekino  is  a  Proper  Element  of  Damage  when 
it  is  one  of  the  direct,  proximate,  and  natural  consequences  of  an  action* 
able  wrong. 

Bradish  and  Punn^  and  Babcock  and.  Garpgv£8f  foy  the  ap- 
pellant. ".'ilJiJCi      .'  .(IlA  t'r   jic.r.fiiJiO 

^^^rctander  and  Arctander,  for  the  respondent.  \^j,oO 

Mitchell,  J.     This  was  an  action  for  damages  for  the  un- 
lawful mutilation  and  dissection  of  the  body  of  plaintiff's  de- 
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ceased  husband.  The  complaint  alleges  that  she  was  the 
person  charged  with  the  burial  of  the  body,  and  entitled  to 
the  exclusive  charge  and  control  of  the  same.  The  only  dam- 
ages alleged  are  mental  suffering  and  nervous  shock.  A  de- 
murrer to  the  complaint,  as  not  stating  a  cause  of  action,  was 
overruled,  and  the  defendant  appealed. 

The  contentions  of  defendant  may  be  resolved  into  two  prop- 
ositions: 1.  That  the  widow  has  no  legal  interest  in  or  right 
to  the  body  of  her  deceased  husband,  so  as  to  enable  her  to 
maintain  an  action  for  damages  for  its  mutilation  or  disturb- 
ance; that  if  any  one  can  maintain  such  an  action,  it  is  the 
personal  representatives;  2.  That  a  dead  body  is  not  property, 
and  that  mental  anguish  and  injury  to  the  feelings,  indepen- 
dent of  any  actual  tangible  injury  to  person  or  property,  consti- 
tute no  ground  of  action. 

Time  will  not  permit,  and  the  occasion  does  no*  require,  us 
to  enter  into  any  extended  discussion  of  the  history  of  the  law, 
civil,  common,  or  ecclesiastical,  of  burial  and  the  disposition 
of  the  body  after  death.  A  quite  full  and  interesting  discus- 
sion of  the  subject  will  be  found  in  the  report  of  the  referee 
(Hon.  8.  B.  Ruggles)  in  the  Matter  of  the  Widening  of  Beekman 
Streetj  4  Bradf.  503.  See  also  Peirce  v.  Proprietors  etc.,  10  R.  I. 
227;  14  Am.  Rep.  667.  Upon  the  questions  who  has  the  right 
to  the  custody  of  a  dead  body  for  the  purpose  of  burial,  and 
what  remedies  such  person  has  to  protect  that  right,  the  Eng- 
lish common-law  authorities  are  not  very  helpful  or  particu- 
larly in  point,  for  the  reason  that  from  a  very  early  date  in 
that  country  the  ecclesiastical  courts  assumed  exclusive  juris- 
diction of  such  matters.  It  is  easy  to  see,  therefore,  why  the 
common  law  in  its  early  stages  refused  to  recognize  the  idea 
of  property  in  a  corpse,  and  treated  it  as  belonging  to  no  one 
unless  it  was  the  church.  The  repudiation  of  the  ecclesiasti- 
cal law  and  of  ecclesiastical  courts  by  the  American  colonies 
left  the  temporal  courts  the  sole  protector  of  the  dead,  and  of 
the  living  in  their  dead.  Inclined  to  follow  the  precedents 
of  the  English  common  law,  these  courts  were  at  first  slow  to 
realize  the  changed  condition  of  things,  and  the  consequent 
necessity  that  they  should  take  cognizance  of  these  matters, 
and  administer  remedies  as  in  other  analogous  cases.  This 
has  been  accomplished  by  a  process  of  gradual  development, 
and  all  courts  now  concur  in  holding  that  the  right  to  the  pos- 
session of  a  dead  body  for  the  purposes  of  decent  burial  be- 
longs to  those  most  intimately  and  closely  connected  with  the 
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deceased  by  domestic  ties,  and  that  this  is  a  right  which  the 
law  will  recognize  and  protect.  The  general,  if  not  universal, 
doctrine  is,  that  this  right  belongs  to  the  surviving  husband  or 
wife,  or  to  the  next  of  kin;  and  while  there  are  few  direct 
authorities  upon  the  subject,  yet  we  think  the  general  tendency 
of  the  courts  is  to  hold,  that  in  the  absence  of  any  testamen- 
tary disposition,  the  right  of  the  surviving  wife  (if  living  with 
her  husband  at  the  time  of  his  death)  is  paramount  to  that  of 
the  next  of  kin.  This  is  in  accordance,  not  only  with  common 
custom  and  general  sentiment,  but  also,  as  we  think,  with  rea- 
son. The  wife  is  certainly  nearer  in  point  of  relationship  and 
affection  than  any  other  person.  She  is  the  constant  com- 
panion of  her  husband  during  life,  bound  to  him  by  the  closest 
ties  of  love,  and  should  have  the  paramount  right  to  render 
the  last  sacred  services  to  his  remains  after  death.  But  this 
right  is  in  the  nature  of  a  sacred  trust,  in  the  performance  of 
which  all  are  interested  who  were  allied  to  the  deceased  by  the 
ties  of  family  or  friendship,  and  if  she  should  neglect  or  mis- 
use it,  of  course  the  courts  would  have  the  power  to  regulate 
and  control  its  exercise.  We  have  no  doubt,  therefore,  that 
the  plaintiff  had  the  legal  right  to  the  custody  of  the  body  of 
her  husband  for  the  purposes  of  preservation,  preparation,  and 
burial,  and  can  maintain  this  action,  if  maintainable  at  all. 

The  doctrine  that  a  corpse  is  not  property  seems  to  have  had 
its  origin  in  the  dictum  of  Lord  Coke  (3  Inst.  203),  where,  in 
asserting  the  authority  of  the  church,  he  says:  "It  is  to  be 
observed  that  in  every  sepulchre  that  hath  a  monument  two 
things  are  to  be  considered,  viz.,  the  monument,  and  the  sepul- 
ture or  burial  of  the  dead.  The  burial  of  the  cadaver  that  is 
caro  data  vermibua  [flesh  given  to  worms]  is  nullius  in  bonis, 
and  belongs  to  ecclesiastical  cognizance;  but  as  to  the  monu- 
ment action  is  given  (as  hath  been  said)  at  the  common  law, 
for  defacing  thereof."  If  the  proposition  that  a  dead  body  is 
not  property  rests  on  no  better  foundation  than  this  etymology 
of  the  word  "  cadaver,"  its  correctness  would  be  more  than 
doubtful.  But  while  a  portion  of  this  dictum,  severed  from  its 
context,  has  been  repeatedly  quoted  as  authority  for  the  prop- 
osition, yet  it  will  be  observed  that  it  is  not  asserted  that  no 
individual  can  have  any  legal  interest  in  a  corpse,  but  merely 
that  the  burial  is  nullius  in  bonis,  which  was  legally  true  at 
common  law  at  that  time,  as  the  whole  matter  of  sepulture 
and  custody  of  the  body  after  burial  was  within  the  exclusive 
cognizance  of  the  church  and  the  ecclesiastical  courts.     But 
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whatever  may  have  been  the  rule  in  England  under  the  eccle- 
siastical law,  and  while  it  may  be  true  still  that  a  dead  body 
is  not  property  in  the  common  commercial  sense  of  that  term, 
yet  in  this  country  it  is,  so  far  as  we  know,  universally  held 
that  those  who  are  entitled  to  the  possession  and  custody  of  it 
for  purposes  of  decent  burial  have  certain  legal  rights  to  and 
in  it,  which  the  law  recognizes  and  will  protect.  Indeed,  the 
mere  fact  that  a  person  has  exclusive  rights  over  a  body  for 
the  purposes  of  burial  leads  necessarily  to  the  conclusion  that 
it  is  his  property  in  the  broadest  and  most  general  sense  of 
that  term,  viz.,  something  over  which  the  law  accords  him 
exclusive  control.  But  this  whole  subject  is  only  obscured 
and  confused  by  discussing  the  question  whether  a  corpse  is 
property  in  the  ordinary  commercial  sense,  or  whether  it  has 
any  value  as  an  article  of  traflfic.  The  important  fact  is,  that 
the  custodian  of  it  has  a  legal  right  to  its  possession  for  the 
purposes  of  preservation  and  burial,  and  that  any  interference 
with  that  right,  by  mutilating  or  otherwise  disturbing  the 
body,  is  an  actionable  wrong.  And  we  think  it  may  be  safely 
laid  down  as  a  general  rule,  that  an  injury  to  any  right  recog- 
nized and  protected  by  the  common  law  will,  if  the  direct  and 
proximate  consequence  of  an  actionable  wrong,  be  a  subject 
for  compensation. 

It  is  also  elementary  that  while  the  law,  as  a  general  rule, 
only  gives  compensation  for  actual  injury,  yet,  whenever  the 
breach  of  a  contract  or  the  invasion  of  a  legal  right  is  estab- 
lished, the  law  infers  some  damage,  and  if  no  evidence  is  given 
of  any  particular  amount  of  loss,  it  declares  the  right  by  award- 
ing nominal  damages.  Every  injury  imports  a  damage. 
Hence  the  complaint  stated  a  cause  of  action  for  at  least  nom- 
inal damages.  We  think  it  states  more.  There  has  been  a 
great  deal  of  misconception  and  confusion  as  to  when,  if  ever, 
mental  suffering,  as  a  distinct  element  of  damage,  is  a  subject 
for  compensation.  This  has  frequently  resulted  from  courts 
giving  a  wrong  reason  for  a  correct  conclusion  that  in  a  given 
case  no  recovery  could  be  had  for  mental  suffering,  placing  it 
on  the  ground  that  mental  suffering,  as  a  distinct  element  of 
damage,  is  never  a  proper  subject  of  compensation,  when  the 
correct  ground  was,  that  the  act  complained  of  was  not  an  in- 
fraction of  any  legal  right,  and  hence  not  an  actionable  wrong 
at  all,  or  else  that  the  mental  suffering  was  not  the  direct  and 
proximate  effect  of  the  wrongful  act.  Counsel  cites  the  leading 
case  of  Lynch  v.  Knight,  9  H.  L.  Cas.  577,  598.     We  think  ha 
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is  laboring  under  the  same  misconception  of  the  meaning  of 
the  language  used  in  that  case  into  which  courts  have  not  in- 
frequently fallen.  Taking  the  language  in  connection  with 
the  question  actually  before  the  court,  that  case  is  not  author- 
ity for  defendant's  position.  It  is  unquestionably  the  law,  as 
claimed  by  appellant,  that  "for  the  law  to  furnish  redress  there 
must  be  an  act  which,  under  the  circumstances,  is  wrongful; 
and  it  must  take  effect  upon  the  person,  the  property,  or  some 
other  legal  interest  of  the  party  complaining.  Neither  one 
without  the  other  is  sufficient."  This  is  but  another  way  of 
Baying  that  no  action  for  damages  will  lie  for  an  act  which, 
though  wrongful,  infringed  no  legal  right  of  the  plaintiff,  al- 
though it  may  have  caused  him  mental  suffering  But  where 
the  wrongful  act  constitutes  an  infringement  on  a  legal  right, 
mental  suffering  may  be  recovered  for,  if  it  is  the  direct,  proxi- 
mate, and  natural  result  of  the  wrongful  act.  It  was  early 
settled  that  substantial  damages  might  be  recovered  in  a  class 
of  torts  where  the  only  injury  suffered  is  mental,  —  as,  for 
example,  an  assault  without  physical  contact.  So,  too,  in 
actions  for  false  imprisonment,  where  the  plaintiff  was  not 
touched  by  the  defendant,  substantial  damages  have  been  re- 
covered, though  physically  the  plaintiff  did  not  suffer  any 
actual  detriment.  In  an  action  for  sedu  ction,  substantial  dam- 
ages are  allowed  for  mental  sufferings,  although  there  be  no 
proof  of  actual  pecuniary  damages  other  than  the  nominal  dam- 
ages which  the  law  presumes.  The  same  is  true  in  actions 
for  breach  of  promise  of  marriage.  Wherever  the  act  com- 
plained of  constitutes  a  violation  of  some  legal  right  of  the 
plaintiff,  which  al.ways,  in  contemplation  of  law,  causes  injury, 
he  is  entitled  to  recover  all  damages  which  are  the  proximate 
and  natural  consequence  of  the  wrongful  act.  That  mental 
suffering  and  injury  to  the  feelings  would  be  ordinarily  the 
natural  and  proximate  result  of  knowledge  that  the  remains  of 
a  deceased  husband  had  been  mutilated  is  too  plain  to  admit 
of  argument.  In  Meagher  y.  Driscoll,  99  Mass.  281,  96  Am. 
Dec.  759,  where  the  defendant  entered  upon  plaintiff's  land, 
and  dug  up  and  removed  the  dead  body  of  his  child,  it  was 
held  that  plaintiff  might  recover  compensation  for  the  mental 
anguish  caused  thereby.  It  is  true  that  in  that  case  the  court 
takes  occasion  to  repeat  the  old  saying  that  a  dead  body  is 
not  property,  and  makes  the  gist  of  the  action  the  trespass 
upon  plaintiff's  land;  but  it  would  be  a  reproach  to  the  law  if 
a  plaintiff's  right  to  recover  for  mental  anguish,  resulting  froua 
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the  mutilation  or  other  disturbance  of  the  remains  of  his  dead, 
should  be  made  to  depend  upon  whether,  in  committing  the 
act,  the  defendant  also  committed  a  technical  trespass  upon 
plaintiff's  premises,  while  everybody's  common  sense  would 
tell  him  that  the  real  and  substantial  wrong  was  not  the  tres- 
pass on  the  land,  but  the  indignity  to  the  dead, . .  ^  ..:.:...,., 
Order  aflfirmed.         -iii  ^LalI'J  ir.<>  ,r)v.(  ?  ^...v  iuii-\^  eifl  i^iL^ 

Dead  Bodies — Burial  Rights.  — Bodies  of  the  dead  belong  to  the  sur- 
viving relatives  in  the  order  of  inheritance,  like  other  property,  and  such 
relatives,  and  not  the  executor  or  administrator,  have  the  right  to  the  cus- 
tody  and  burial  thereof:  Renilian  v.  Wright,  125  lud.  536;  21  Am.  St.  Rep. 
249,  and  note. 

Damages  —  Mental  Anguish.  —  For  the  recovery  of  damages  for  mental 
anguish,  see  Western  U.  Tel.  Co.  v.  Rogers,  68  Miss.  748;  24  Am.  St.  Rep. 
300,  and  note;  West  v.  Western  U.  Tel.  Co.,  39  Kan.  93;  7  Am.  St.  Rep.  530, 
and  note  534-537.  Mental  suffering  and  physical  pain,  as  elements  of  dam- 
ages, cannot  be  dissociated,  and  the  law  furnishes  no  standard  by  which  to 
measure  and  compensate  either  in  money:  Montgomery  etc  R'y  Co.  v.  Mai* 
letU,  92  Ala.  210.  ^r     '       -/ 
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[47  Minnesota,  321.] 

Mistake,  Eftect  of  Correction  of,  —  If  a  mistake  is  made  in  a  seed-grain 
note  which  is  intended  to  be  secured  by  a  crop  growing  upon  certain 
land,  the  maker  may,  on  discovering  the  mistake,  execute  a  new  note 
without  releasing  the  lien  on  the  crop,  because  if  he  did  not  do  so  vol* 
nntarily,  be  might  be  compelled  by  a  court  of  equity,  in  a  suit  to  reform 
the  original  note  to  conform  to  the  actual  agreement  of  the  parties. 

Marshaliho  Securities. — Where  Exempt  and  Non-exempt  Property 
is  mortgaged  to  secure  a  debt,  and  a  subsequent  lien-holder  has  a  lien  on 
the  property  not  exempt,  the  mortgagor  can  compel  the  original  mort- 
gagee to  first  exhaust  the  non-exempt  property.  Tlie  right  of  the  mort- 
gagor to  his  exemption  is  superior  to  the  equity  of  the  junior  creditor. 

liAB.HHALING     SECURITIES — WaIVER    OF     RiGHT    TO.  — A    MORTGAGOR     OF 

Property,  part  of  which  is  exempt  from  execution,  loses  his  ri;;ht  to 
compel  the  mortgagee  to  first  exhaust  the  non-exempt  property  if  he  fails 
to  reasonably  assert  such  right.  Kor  can  the  niortga^ur  require  the 
mortgagee  to  litii^ate  a  doubtful  action  with  a  third  persou  for  the  pur* 
poM  of  protecting  the  mortgagor's  right  of  exemption. 

F.  L.  Cliff,  for  the  appellant. 

E.  T.  Young,  for  the  respondent. 

Mitchell,  J.  The  defendant  bought  of  plaintiff  a  quantity 
of  seed-wheat,  and  as  security  for  the  purchase  price,  executed 
a  seed-grain  note,  and  also  a  chattel  mortgage  on  two  oows 
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and  two  horses.  Subsequently,  defendant,  having  discovered 
that  a  mistake  had  been  made  in  the  description  of  the  land 
upon  which  the  grain  was  to  be  sown,  executed  another  seed- 
grain  note,  antedated  as  of  tlie  date  of  the  first  one,  and  of  the 
same  tenor,  except  that  it  described  correctly  the  land  upon 
which  the  grain  was  sown.  During  the  intervening  time,  and 
after  the  grain  was  sown,  one  Clark  attached  the  crops  as  the 
property  of  the  defendant.  The  plaintiflf  claims  that  the  sec- 
ond seed-grain  note  was  executed  merely  to  correct  the  mis- 
take in  the  first  one,  while  defendant  claims  that  it  was  given 
and  accepted  as  absolute  payment  of  the  first,  and  conse- 
quently had  the  efi'ect  of  discharging  the  chattel  mortgage. 
We  think  the  undisputed  facts  in  the  case  conclusively  estab- 
lish that  the  second  note  was  given  merely  to  correct  the  mis- 
take in  the  first,  and  consequently  did  not  affect  the  lien  of 
the  mortgage.  Even  if  plaintiff  had  promised  to  satisfy  the 
mortgage,  the  agreement  would  not  have  been  enforceable,  be- 
cause without  consideration.  Undoubtedly  one  note  may  be 
accepted  as  payment  of  another,  and  in  such  case  no  consid- 
eration, other  than  the  new  note,  is  necessary  to  support  the 
contract.  But  here  the  new  note,  when  given,  was  merely  a 
fulfillment  of  the  original  contract,  and  was  nothing  more  than 
plaintiff  was  entitled  to,  or  than  the  law  would  have  compelled 
by  correcting  the  instrument  so  as  to  conform  to  the  actual 
agreement  of  the  parties.  The  debt  has  never  been  paid,  the 
mortgage  has  never  been  actually  released,  and  default  has 
been  made  in  its  conditions.  Consequently  plain tifif  is  entitled 
to  the  possession  of  the  mortgaged  property,  unless  his  acts 
and  conduct  have  been  such  as  to  operate  in  law  as  a  dis- 
charge of  the  lien  of  the  mortgage,  or  to  estop  plaintiflf  from 
asserting  that  lien  against  the  defendant.  The  mortgaged 
property  was  exempt,  while  part  of  the  crop  covered  by  the 
lien  of  the  seed-grain  note  was  not;  and  the  defense  of  the  de- 
fendant is,  in  substance,  that  he  had  a  right  to  require  the 
plaintiff  to  first  exhaust  the  non-exempt  grain  before  resorting 
to  the  exempt  property  covered  by  the  mortgage;  that  he  made 
this  demand,  but  that  plaintiff  and  Clark,  the  attaching  cred- 
itor, combining  together  to  deprive  him  of  this,  right,  so  con- 
ducted matters  that  the  non-exempt  grain  was  all  applied  on 
Clark's  claim,  leaving  plaintiff's  claim  to  be  satisfied  wholly 
out  of  the  exempt  property,  and  therefore  plaintiff  is  now  es- 
topped from  asserting  the  lien  of  his  mortgage.  Of  course, 
in  this  defendant  assumes  that  Clark's  attachment  lien  was 
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Bubsequent  to  the  lien  of  plaintiff's  seed-grain  note,  for  if  it 
was  prior  to  it,  the  entire  foundation  falls  out  from  under  de- 
fendant's case. 

The  marshaling  of  securities  between  different  classes  of 
creditors,  where  a  first  mortgage  covers  both  exempt  and  non- 
exempt  property,  and  the  subsequent  lien  of  another  creditor 
covers  only  the  non-exempt  property,  is  a  subject  upon  which 
there  is  a  conflict  of  decisions.  The  question  has  generally 
arisen  where  the  exempt  property  involved  was  a  homestead, 
but  we  see  no  reason  for  applying  any  different  rule  to  home- 
stead exemptions  from  that  to  be  applied  to  any  other  exempt 
property.  The  doctrine  of  some  courts  is,  that  the  power  of  a 
court  to  compel  a  mortgagee  to  resort,  in  the  first  instance,  to 
one  of  several  estates  mortgaged,  is  exercised  only  for  the  pro- 
tection of  the  equities  of  different  creditors  or  encumbrancers, 
or  of  sureties,  and  never  for  the  benefit  of  the  mortgagor;  and 
that  the  fact  that  the  first  mortgage  is  on  exempt  as  well  as 
non-exempt  property,  and  the  second  lien  only  on  the  non- 
exempt,  does  not  change  the  general  equity  rule  that  a  person 
having  a  right  to  resort  to  two  funds,  in  one  of  which  alone 
another  person  has  a  junior  lien,  shall  be  compelled  to  first 
exhaust  the  fund  to  which  the  other  cannot  resort:  Searle  v. 
Chapman,  121  Mass.  19;  Jones  v.  Dow,  18  Wis.  241;  White  v. 
Polleys,  20  Wis.  503;  91  Am.  Dec.  432;  Chapman  v.  Lester,  12 
Kan.  592;  Plain  v.  Roth,  107  111.  588;  Webster  v.  Bronston,  5 
Bush,  521  (divided  court);  State  Savings  Bank  v.  Harbin,  18 
S.  C.  425;  Hallman  v.  Hallman,  124  Pa.  St.  347.  In  other 
states  it  is  held  that  as  the  mortgage  of  exempt  property  for 
a  particular  debt  is  only  a  waiver  of  the  exemption  as  to  that 
debt,  and  only  to  the  extent  necessary  to  satisfy  that  debt, 
therefore  the  right  of  the  mortgagor  to  his  exemption,  which  is 
favored  by  the  law,  is  superior  to  the  equity  of  the  junior  cred- 
itor; and  consequently  the  general  rule  as  to  marshaling  assets 
between  different  creditors  does  not  apply  to  such  cases,  but, 
on  the  contrary,  the  mortgagor  has  the  right,  not  only  as  against 
the  mortgagee,  but  also  as  against  subsequent  encumbrancers, 
to  require  the  first  mortgagee  to  exhaust  the  non-exempt  prop- 
erty before  resorting  to  the  exempt:  Armitage  v.  Toll,  64  Mich. 
412;  McLaughlin  v.  Hart,  46  Cal.  638;  Wilson  v.  Patton,  87 
N.  C.  318.  In  McArthur  v.  Afartin,  23  Minn.  74,  and  Horton 
V.  Kelly,  40  Minn.  193,  this  court  adopted  the  latter  rule,  at 
least  where  the  second  lien  has  been  acquired  by  proceedings 
in  invxtum,  and  not  by  the  contract  of  the  debtor. 
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But  this  rule,  like  all  the  rules  relating  to  the  marshaling 
of  assets,  is  one  founded  on  the  hasis  of  mere  equity,  and  will 
not  be  enforced  to  the  displacement  of  a  countervailing  equity, 
or  where,  for  any  special  facts,  it  would  be  inequitable  to  en- 
force it.  It  is  a  right  which  the  debtor  must  seasonably  assert 
for  himself.  The  mortgagee  owes  him  no  duty  to  assert  it  for 
him,  or  to  institute  proceedings  to  protect  it.  The  equity  is 
simply  one  which  the  law  will  protect,  upon  seasonable  appli- 
cation of  the  mortgagor,  wh^re,  th.Q  njortgjigee  propeec^s  to  en- 
force his  mortgage.    ^  ,,„'^  ;„;.,'?.,.,■;,  ^A  ;..  .,  ,t  r..,  a..,  »«  h:,| 

In  this  case  it  appears  that  Clark  levied  his  attachment  in 
April,  obtained  his  judgment,  issued  execution,  and  levied  it 
on  the  crop  in  May.  Defendant  practically  abandoned  the 
growing  crop  to  the  sheriff,  who  proceeded  to  harvest  and 
thrash  it,  and  then  hauled  it  to  an  elevator,  after  turning  over 
nearly  one  third  of  it  to  defendant  as  his  exemption,  the  entire 
cost  of  all  this  coming  out  of  the  non-exempt  part;  so  that, 
after  paying  expenses,  Clark  realized  on  his  claim  only  about 
sixteen  dollars,  while  defendant  got  hie  exemption  harvested 
and  thrashed  free  of  expense.  So  far  as  appears,  defendant 
never  asserted  the  right  he  now  claims  until  after  the  grain 
was  harvested  and  thrashed,  when  he  made  demand  on  the 
sheriflf  that  the  plaintiff's  seed-grain  note  be  first  paid  out  of 
the  wheat.  But  this  availed  nothing.  The  sheriff  was  not 
plaintiff's  agent.  He  was  simply  the  agent  of  the  law,  en- 
forcing Clark's  execution,  with  which  plaintiff  had  nothing  to 
do.  It  is  true  that  it  appears  that  the  sheriff  told  Clark  of 
defendant's  demand,  and  it  is  said  that  Clark  was  plaintiff's 
agent  for  the  collection  of  his  note.  But  it  does  not  appear 
that  Clark  was  plaintiff's  agent  at  this  time.  It  does  appear 
that  plaintiff  delivered  the  note  to  Clark  for  collection  in 
October,  but  it  nowhere  appears  when  the  sheriff  communi- 
cated defendant's  demand  to  Clark.  No  proceedings  were 
taken  by  plaintiff  to  enforce  his  mortgage  until  the  institution 
of  this  suit  in  the  latter  part  of  November,  when  for  the  first 
time  defendant  notified  plaintiff  of  his  claim  by  demanding 
that  he  take  the  grain  on  the  seed-grain  note,  instead  of  taking 
the  cattle  and  horses  on  the  mortgage.  At  this  time  the  wheat 
was  in  the  elevator,  whither  it  had  been  taken  by  the  sheriff, 
so  that  the  demand  of  the  defendant  was,  in  effect,  that  he 
should  have  the  benefit  of  all  the  enhanced  value  of  the  grain 
resulting  from  all  the  expenditures  of  Clark  or  of  the  sheriff 
in  his  behalf  in  harvesting,  thrashing,  and  marketing  the  crop. 
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And  right  here  there  is  a  fatal  defect  in  defendant's  proof. 
Conceding  all  that  defendant  claims  as  the  law,  yet  in  no 
event  would  plaintiflTs  mortgage  be  discharged,  except  pro 
tantOy  to  the  extent  of  the  value  of  the  non-exempt  property 
which  he  might  and  should  have  taken  and  applied  on  the 
note.  Now,  while  defendant  did  prove  that  the  value  of  the 
grain  in  the  elevator  was  enough  to  pay  plaintiflTs  note,  yet 
there  is  not  a  particle  of  evidence  what  it  was  worth  as  a  stand- 
ing crop,  unless-  it  is  to  be  inferred  from  the  fact  that  Clark 
only  realized  sixteen  dollars  out  of  it  after  paying  expenses 
and  setting  aside  defendant's  exemption.  There  is  another 
important  fact.  It  was  and  still  is  an  open  question  whether 
Clark's  attachment  was  prior  or  subsequent  to  the  lien  of 
plaintifiTs  seed-grain  note.  That  would  depend  upon  whether 
Clark  had  notice  of  the  mistake  in  the  description  of  the  land 
in  the  first  note  before  he  levied  his  attachment.  Now,  plain- 
tiflf  was  under  no  obligation  to  litigate  this  question  with  Clark 
for  the  purpose  of  protecting  defendant's  right  of  exemption. 
It  was  the  duty  of  defendant  himself  to  assume  that  responsi- 
bility if  he  wished  to  protect  that  right.  In  short,  in  any  view 
of  the  case,  defendant  has  failed  to  show  that  plaintifif  has 
disregarded  any  legal  duty  which  he  owed  him,  or  that  he 
himself  is  in  a  position  to  demand  the  application  in  his  favor 
of  the  equitable  rule  which  he  now  invokes.  Consequently  no 
reason  is  shown  why  plaintiff  is  not  entitled  to  the  possession 
of  the  property  according  to  the  terms  of  this  mortgage. 
Order  affirmed.  

Marshalino  Secprittks.  — Where  a  hnsband  and  wife  execute  a  mortgage 
vpoD  their  homestead,  and  other  realty  owned  by  the  wife,  and  she  after* 
warda  executes  to  another  person  a  mortgage  upon  the  same  realty,  excepting 
the  homestead,  in  a  suit  to  foreclose  the  mortgages  the  first  mortgagee  will 
not  be  required  to  exhaust  the  fund  derived  from  a  sale  of  the  homestead  be- 
fore resorting  to  the  land  covered  by  the  second  mortgage.  The  court  has  no 
aothority  to  impose  opon  the  homestead  a  greater  burden  than  has  been  placed 
thereon  by  the  parties  themselves  or  by  the  law:  Atitchelsoa  v.  Smithy  28  Neb. 
683;  26  Am.  St.  Rep.  357;  Marr  v.  Lewis,  31  Ark.  203;  25  Am.  Bcp.  553; 
Dkkaon  v.  Cliorn,  6  Iowa,  19;  71  Am.  Dec.  3S2,  and  note.  See  also  Georgia 
Chem.  Worla  v.  CartUdqe,  77  Oa.  647;  4  Am.  St.  Rep.  96,  and  note;  Hudkina 
V.  Ward,  30  W.  Va.  204;  8  Am.  St.  Rep.  22,  and  note.  In  Hodge*  v.  Hickey, 
67  Misa.  715,  where  a  husband  fraudulently  conveyed  realty  to  his  wife,  in* 
eluding  his  homestead,  and  subsequently  they  joined  in  couveyiug  the  whole 
realty  to  secure  a  debt  due  by  her  to  an  innocent  person,  the  court  decided 
that  the  husband's  creditors,  though  not  able  to  reach  the  homestead,  were 
however  entitled  to  a  decree  that  it  should  be  first  sold  under  the  mortgage, 
■o  as  to  subject  ths  rest  of  the  land,  after  the  satisfaotion  of  the  mortgage,  to 
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the  satisfaotioa  cl  their  claims.  In  Shell  r.  Toung,  32  S.  C.  462,  the  court, 
however,  decided  that  where  property  was  sold  under  consent  for  enough  to 
pay  a  senior  judgment  having  a  lien  npon  the  judgment  debtor's  homestead, 
equities  not  having  been  reserved,  junior  judgment  creditors  cannot  sell  the 
homestead  to  pay  the  senior  judgment. 


State  v,  Hackett.    ' 

[47  MiNNXSOTA,  425.] 

Cbimtwat.  Law  —  Burglary  and  Larceny. — One  who  enters  a  building 
nnder  such  circumstances  as  to  constitute  a  burglary,  and  also  commits 
therein  the  crime  of  larceny,  may  be  prosecuted,  convicted,  and  pun* 
ished  for  each  crime  separately. 

Obiminal  Law.  —  Plea  of  Autrefois  Acquit  is  not  sustained  by  proof 
that  the  accused,  who  is  nnder  indictment  for  larceny,  was  previously 
indicted  for  burglary,  and  on  his  trial  finally  acquitted,  and  that  at  such 
trial,  the  testimony  relied  upon  to  convict  him  tended  to  prove  that  at 
the  time  and  place  of  the  alleged  burglary,  he  stole  the  property  de- 
scribed in  the  indictment  for  larceny. 

J.  J,  McCafferty,  for  the  appellant. 

Mo8e9  E.  Clapp,  attorney-general,  and  T.  D.  O'Brien,  for  the 
state. 

Collins,  J.  Defendant  was  convicted  of  the  crime  of  grand 
larceny  in  the  second  degree,  and  appeals  from  an  order  re- 
fusing a  new  trial.  The  essential  allegations  of  the  indict- 
ment were  that  in  the  night-time  of  a  specified  day,  and  from 
and  out  of  the  properly  described  room  of  one  Robinson,  de- 
fendant wrongfully,  unlawfully,  and  feloniously  took,  stole, 
and  carried  away  certain  personal  property  belonging  to  the 
last-named  person,  and  of  the  value  of  twenty-five  dollars. 
At  the  proper  time  defendant  entered  a  plea  of  autrefois  acquit, 
and  for  the  purpose  of  determining  the  issue  presented  by  a 
stipulation  as  to  the  facts,  the  state  demurred  to  the  plea. 
From  the  stipulation  it  appeared  that  defendant  had  been 
twice  indicted  by  the  same  grand  jury.  One  of  these  indict- 
ments was  that  above  mentioned,  while  the  other  was  for  the 
crime  of  burglary  in  the  first  degree.  A  trial  was  had  upon 
the  in4ictment  last  mentioned,  resulting  in  an  acquittal, 
wherein  testimony  was  introduced  tending  to  show  that  at  the 
same  time  and  place  of  the  alleged  burglary,  defendant  stole 
the  property  described  in  the  pending  indictment  for  larceny. 
It  also  appeared  from  the  stipulation  that  the  testimony  was 
produced  for  the  purpose  of  proving  an  intent  to  commit,  and 
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the  commission  of,  the  crime  of  burglary.  While  the  facta 
which  should  have  appeared  in  this  plea  of  former  acquittal 
were  not  lucidly  set  forth  in  the  stipulation,  we  assume  that 
the  larceny  and  the  alleged  burglary  were  connected,  and 
were  but  parts  of  the  same  transaction,  so  that  the  testimony 
in  relation  to  the  lesser  crime  was  of  the  res  gestx;  and  we  also 
assume  that  the  acquittal  was  on  the  merits. 

Section  393  of  the  Penal  Code  would  seem  to  cover  this  case 
were  any  statutory  enactment  necessary  when  the  code  was 
adopted.  This  section  provides  that  ''  a  person  who,  having 
entered  a  building  under  such  circumstances  as  to  constitute 
burglary  in  any  degree,  commits  any  crime  therein,  is  pun- 
ishable therefor,  as  well  as  for  the  burglary,  and  may  be  pros- 
ecuted for  each  crime  separately."  Although  declared  by 
statute,  this  is  no  new  statement  of  the  law  applicable  to  the 
case  at  bar:  See  2  Hale  P.  C.  245;  1  Bishop's  Grim.  Law,  sec. 
1062;  State  v.  Warner,  14  Ind.  672;  Wilson  v.  State^  24  Conn. 
57;  Bell  v.  State,  48  Ala.  684;  17  Am.  Rep.  40;  People  v.  Gar- 
netty  29  Cal,  622.  The  reason  is  quite  obvious.  The  commis- 
sion of  the  crime  of  larceny  is  not  necessarily  included  in  that 
of  burglary,  and  when  tried  for  the  latter  offense,  the  defend- 
ant could  not  have  been  convicted  of  the  crime  of  larceny  un- 
der any  of  the  provisions  of  Gen.  Stats.  1878,  c.  114,  sec.  19,  or 
otherwise,  notwithstanding  the  fact  that  testimony  relative  to 
the  commission  of  that  crime  —  undoubtedly  because  it  was 
part  of  the  res  gestae  —  had  been  produced.  In  1  Bennett  and 
Heard's  Leading  Criminal  Cases,  2d  ed.,  538,  the  following 
proposition  was  laid  down  after  an  examination  of  the  author- 
ities, viz.:  A  former  conviction  or  acquittal  of  a  higher  offense 
is  a  bar  to  a  prosecution  for  the  same  act  charged  as  a  less 
offense,  if,  on  trial  of  the  former,  the  defendant  might  have 
been,  upon  any  competent  evidence,  legally  convicted  of  the 
latter.  The  converse  of  this  rule,  as  stated  in  the  same  au- 
thority, was  approved  by  this  court  in  State  v.  Wiles,  26  Minn. 
381.  This  defendant  was  not  in  jeopardy  a  second  time  for 
the  same  offense,  and  the  trial  court  was  correct  when  sus- 
taining a  demurrer  to  the  plea. 

From  the  record  before  us,  it  is  not  perfectly  apparent  that 
the  objection  now  urged  that  the  sufficiency  of  the  indictment, 
because  it  failed  to  allege  that  the  personal  property  described 
therein  was  taken  by  defendant  with  the  intent  mentioned  in 
that  part  of  section  415  of  the  code  which  defines  the  crime  of 
laxceny,  was  raised  or  even  referred  to  in  the  court  below;  but 


382  Johnson  v.  Harrison.  l^    [Minn. 

be  that  as  it  may,  we  are  of  the  opinion  that  when,  in  an  in- 
dictment for  the  crime  of  iarceny,  it  is  explicitly  charged,  as  it 
was  in  the  pleading  now  under  consideration,  that  defendant 
feloniously  took,  stole,  and  carried  the  property  away  from  the 
owner,  the  intent  to  deprive  the  true  owner  of  it  is  sufficiently 
and  adequately  alleged.  The  remaining  assignments  of  er- 
rors have  no  merit. 

Order  affirmed.  

Criminal  Law — Former  Jeopardt. — Under  the  Texas  statntes  a  eon- 
viction  for  burglary  does  not  bar  a  prosecution  of  the  same  defendant  for  a 
conspiracy  to  commit  such  burglary:  Whitford  v.  State,  24  Tex.  App.  489;  6 
Am.  St.  Rep.  896;  and  see  also  note  899-901  to  the  same  case  appended.  la 
Bell  V.  State,  48  Ala.  684,  17  Am.  Rep.  40,  where,  under  an  indictment 
charging  both  burglary  and  larceny,  the  prisoner  was  found  guilty  of  bur- 
glary only,  which  conviction  was  afterwards  reversed,  and  upon  a  second 
trial  the  jury  found  the  accused  guilty  of  larceny,  the  court  decided  that  th« 
latter  verdict  was  a  nullity,  inasmuch  as  the  former  verdict  was  in  effect  aa 
acquittal  of  the  charge  of  larceny,  that  the  jury  should  have  found  defendant 
guilty  of  burglary  at  the  second  trial,  and  that  their  discharge  without 
having  done  so  operated  as  an  acquittal  of  the  charge  of  burglary.  As  to 
whether  an  acquittal  or  conviction  of  burglary  bars  a  prosecution  for  larceny, 
see  note  to  Roberta  v.  State,  58  Am.  Dec.  542.  In  Poioell  v.  State,  89  Ala. 
172,  a  conviction  of  petit  larceny  in  the  recorder's  court  of  the  city  of  Mont- 
gomery, nnder  the  provisions  of  the  city's  charter,  was  held  to  constitnte  a 
bar  to  a  prosecution  before  a  state  court  for  the  crime  of  burglary,  where  tha 
two  crimes  charged  were  based  upon  the  same  transaction. 
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CoNSTiTunoN-AL  Law  —  Probatb  Code  Contains  bitt  One  Scbject.  —  The 
provision  in  the  constitution  declaring  that  "  no  law  shall  embrace 
more  than  one  subject,  which  shall  be  expressed  in  its  title,"  is  not  vio- 
lated by  the  enactment  of  a  statute,  consisting  of  326  sections,  entitled 
"An  act  to  establish  a  probate  court," forming  a  complete  system  of 
statutory  law  relating  to  and  connected  with  those  matters  of  which, 
tinder  the  constitution,  probate  courts  have  jurisdiction,  to  wit,  estate* 
of  deceased  persons,  and  of  persons  under  guardianship,  and  also  includ- 
ing the  subject  of  title  to  real  property  by  descent. 

Constitutional  Law.  —  The  Prohibition  in  the  Constitution  against 
Enacting  Laws  Which  Embrace  More  than  One  Subject  must  be 
given  a  broad  and  extended  meaning,  so  as  to  allow  the  legislature  full 
scope  to  include  in  one  act  all  matters  having  a  logical  and  natural  con- 
nection.    To  constitnte  duplicity  of  subject,  an  act  must  embrace  two  or 

.  more  dissimilar  and  discordant  subjects,  that  by  no  fair  intendment  can  be 
considered  as  having  any  legitimate  connection  or  relation  to  each  other. 

*'     All  that  is  necessary  is,  that  the  act  shall  embrace  some  one  general  sub- 
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ject;  and  by  this  is  meant  merely  that  all  matters  treated  of  should  fall 
under  some  one  general  idea,  and  be  so  connected  with  and  relate  to  each 
other,  either  logically  or  in  popular  understanding,  as  to  be  parts  of  .aodl, 
germane  to  one  general  subject.  /     , 

John  D.  O'Brien,  H.  F.  Stevens,  and  Edward  B.  Graves^  for 
the  appellant.  ' 

Henry  /.  Horn  and  John  W.  Lane,  for  the  respondent.    _^,-^ 

Mitchell,  J.  Chapter  46,  Laws  1889,  entitled  "An  act  to 
establish  a  probate  code,"  is  divided  into  21  subchapters,  con- 
taining 326  sections.  The  intention  of  the  legislature  ob- 
viously was  to  enact,  in  the  form  of  one  act,  a  complete  system 
of  statutory  law  relating  to  or  connected  with  those  matters  of 
which,  under  the  constitution,  probate  courts  have  jurisdic- 
tion, to  wit,  "  estates  of  deceased  persons  and  of  persons  tinder 
guardianship."  It  is  contended  that  the  act  is  repugnant  to 
section  27,  article  4,  of  the  constitution  of  the  state,  which 
provides  that  "  no  law  shall  embrace  more  than  one  subject, 
which  shall  be  expressed  in  the  title";  that  the  act  embraces 
several  distinct  and  separate  subjects,  some  of  which,  particu- 
larly subchapter  3,  relating  to  title  to  real  property  by  descent, 
are  not  expressed  in  the  title. 

The  purposes  of  such  a  constitutional  provision,  the  mis- 
chiefs which  it  is  designed  to  prevent,  the  rules  to  be  applied 
to  its  construction,  and  the  tests  to  be  applied  to  determine 
whether  a  law  is  repugnant  to  it,  are  so  familiar,  and  have 
been  so  often  passed  upon  by  this  and  other  courts,  that  they 
need  only  be  referred  to  very  briefly.  Its  purposes  are  two: 
1.  To  prevent  what  is  called  "  log-rolling  legislation"  or  "omni- 
bus bills,"  by  which  a  number  of  diflFerent  and  disconnected 
subjects  are  united  in  one  bill,  and  then  carried  through  by 
a  combination  of  interests;  2.  To  prevent  surprise  and  fraud 
upon  the  people  and  the  legislature  by  including  provisions  in 
a  bill  whose  title  gives  no  intimation  of  the  nature  of  the  pro- 
posed legislation,  or  of  the  interests  likely  to  be  affected  by 
its  becoming  a  law;  and  in  deciding  whether  an  act  is  obnox- 
ious to  this  provision  of  the  constitution,  a  very  good  test  to 
apply  is,  whether  it  is  within  the  mischiefs  intended  to  be 
remedied. 

Again,  while  this  provision  is  mandatory,  yet  it  is  to  be 
given  a  liberal,  and  not  a  strict,  construction.  It  is  not  in- 
tended  nor  should  it  be  so  construed  as  to  embarrass  legisla- 
tion by  making  laws  unnecessarily  restrictive  in  their  scope 


884  Johnson  «.  Habbisoit.  [Minn. 

and  operation,  or  by  multiplying  their  number,  or  by  prevent- 
ing the  legislature  from  embracing  in  one  act  all  matters  prop* 
erly  connected  with  one  general  subject.  The  terra  "  subject,'* 
as  used  in  the  constitution,  is  to  be  given  a  broad  and  extended 
meaning,  so  as  to  allow  the  legislature  full  scope  to  include  in 
one  act  all  matters  having  a  logical  or  natural  connection.  To 
constitute  duplicity  of  subject,  an  act  must  embrace  two  or  more 
dissimilar  and  discordant  subjects,  that  by  no  fair  intendment 
can  be  considered  as  having  any  legitimate  connection  with 
or  relation  to  each  other.  All  that  is  necessary  is,  that  the  act 
should  embrace  some  one  general  subject;  and  by  this  is  meant, 
merely,  that  all  matters  treated  of  should  fall  under  some  one 
general  idea,  be  so  connected  with  or  related  to  each  other, 
either  logically  or  in  popular  understanding,  as  to  be  parts  of 
or  germane  to  one  general  subject.  The  large  number  of  re- 
lated or  cognate  matters  often  treated  of  under  some  compre- 
hensive title,  such  as  "Criminal  Code,"  "Penal  Code,"  "Code 
of  Civil  Procedure,"  "  Private  Corporations,"  "  Railroad  Cor- 
porations," and  the  like,  are  familiar  illustrations  of  what  may 
be  legitimately  included  in  one  act.  Any  construction  of  this 
provision  of  the  constitution  that  would  interfere  with  the  very 
commendable  policy  of  incorporating  the  entire  body  of  stat- 
utory law  upon  one  general  subject  in  a  single  act,  instead  of 
dividing  it  into  a  number  of  separate  acts,  would  not  only  be 
contrary  to  its  spirit,  but  also  seriously  embarrassing  to  honest 
legislation.  All  that  is  required  is,  that  the  act  should  not  in- 
clude legislation  so. incongruous  that  it  could  not,  by  any  fair 
intendment,  be  considered  germane  to  one  general  subject. 
The  subject  may  be  as  comprehensive  as  the  legislature  chooses 
to  make  it,  provided  it  constitutes,  in  the  constitutional  sense, 
a  single  subject,  and  not  several.  The  connection  or  relation- 
ship of  several  matters,  such  as  will  render  them  germane  to 
one  subject  and  to  each  other,  can  be  of  various  kinds,  as,  for 
example,  of  means  to  ends,  of  dififerent  subdivisions  of  the 
same  subject,  or  that  all  are  designed  for  the  same  purpose,  or 
that  both  are  designated  by  the  same  term.  Neither  is  it 
necessary  that  the  connection  or  relationship  should  be  logi- 
cal; it  is  enough  that  the  matters  are  connected  with  and 
related  to  a  single  subject  in  popular  signification.  The  gener- 
ality of  the  title  of  an  act  is  no  objection,  provided  only  it  ia 
BuflBcient  to  give  notice  of  the  general  subject  of  the  proposed 
legislation,  and  of  the  interests  likely  to  be  affected.  The  title 
was  never  intended  to  be  an  index  of  the  law. 
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Tested  by  these  general  rules,  we  are  of  opinion  that  the 
probate  code  embraces  a  single  general  subject,  and  that  this 
subject  is  sufficiently  expressed  in  its  title. 

In  our  judgment,  much  of  the  argument  of  counsel  for  re- 
spondent rests  upon  an  entirely  too  limited  and  narrow  defi- 
nition of  the  meaning  of  the  words  "probate"  and  "code." 
They  seem  to  construe  the  title  of  the  act  as  if  it  read  "  An  act 
to  establish  a  probate  court  code  of  procedure."  The  word 
"  code,"  as  now  generally  used,  and  as  obviously  used  in  this 
title,  means  "a  system  of  law," — "a  systematic  and  complete 
body  of  law."  And  while  the  word  "  probate  "  originally  meant 
merely  "relating  to  proof,"  and  afterwards  " relating  to  the 
proof  of  wills,"  yet  in  the  American  law  it  is  now  a  general 
name  or  term  used  to  include  all  matters  of  which  probate 
courts  have  jurisdiction,  which  in  this  state  are  "the  estates 
of  deceased  persons  and  of  persons  under  guardianship." 
Hence  the  term  "probate  code"  may  and  should  be  con- 
strued as  meaning  "  the  body  or  system  of  law  relating  to  the 
estates  of  deceased  persons,  and  of  persone  under  guardian- 
ship." In  common  understanding,  this  is  as  distinct  and 
clearly  defined  a  branch  of  the  law  as  is  criminal  law  or  cor- 
poration law,  and  in  popular  signification  the  term  "probate 
law  "  includes  all  matters  of  which  probate  courts  generally 
have  jurisdiction,  among  which  is  "  estates  of  deceased  per- 
sons." An  examination  of  this  act  will  show  that  all  its  pro- 
visions are  connected  with  this  general  subject.  The  fact  that 
some  of  them  relate  to  matters  of  mere  procedure,  while  others 
define  and  fix  rights  of  property,  is  no  valid  objection  to  the 
law.  The  same  objection  might  be  urged  against  many  acts 
the  constitationality  of  which  has  never  been  questioned. 
Neither  is  the  fact  important  that  a  law  contains  matters  that 
vaig^t  be,  and  usually  are,  contained  in  separate  acts,  or  would 
be  more  logically  classified  as  belonging  to  different  subjects, 
provided  only  they  are  germane  to  the  general  subject  of  the 
act  in  which  they  are  put  The  legislature  is  not  limited  to 
the  most  logical  or  philosophical  classification.  The  law  of 
wills  and  of  title  to  property  by  descent  is  a  part  of  the  law 
relating  to  the  estates  of  deceased  persons,  and  hence  is,  in 
popular  understanding,  if  not  logically,  a  part  of  the  general 
subject  of  probate  law.  If  a  party  dies  testate,  the  will  has  to 
be  probated,  and  the  estate  administered,  distributed,  and  as- 
signed according  to  the  provisions  of  the  will;  if  he  dies  intes- 
tate, his  estate  has  to  be  administered,  distributed,  and  assigned 

An.  ST.  Rcf..  Vol.  XXV11I.-2& 


886  Johnson  v,  Habbison.  [Minn. 

according  to  the  law  of  succession  and  inheritance.  In  the 
one  case,  the  probate  court  has  to  determine  whether  the  will 
has  been  executed  according  to  law,  and  if  so,  then  construe 
its  provisions;  in  the  other  case,  it  has  to  determine  who  are 
the  distributees  or  heirs,  according  to  the  statute.  Of  course 
it  is  the  law,  and  not  the  court,  which  determines  in  the  one 
case  what  shall  constitute  a  valid  will,  and  in  the  other  who 
ehall  be  the  heirs  or  distributees  of  an  intestate;  but  this  has  no 
bearing  upon  the  question  under  consideration.  This  is  equally 
true  in  any  case,  for  a  court  does  not  make,  but  merely  ad- 
ministers, the  law,  and  is  bound  to  follow  the  law,  even  in 
matters  of  mere  procedure. 

We  have  not  overlooked  the  suggestion  (the  most  forcible 
one  made  by  respondent)  that  the  law  casts  the  descent,  and 
determines  in  whom  the  title  to  property  left  by  an  intestate 
shall  vest,  and  that  this  title  may  be  asserted  by  the  heir  in 
courts  other  than  probate,  and  wholly  independent  of  any  ac- 
tion of  or  administration  in  the  latter.  But  it  is  nevertheless 
true  that  the  law  which  declares  who  shall  be  the  heirs  of  an 
intestate  is  a  part  of  the  law  relating  to  the  estates  of  deceased 
persons,  and  that  usually  administration  proceedings  are  had, 
and  the  estate  distributed  or  assigned,  by  decree  of  the  probate 
court,  and  that  this  is  in  fact  necessary  in  order  to  complete 
the  chain  of  title  of  record.  Hence,  in  popular  understanding 
at  least,  the  law  of  descents  is  connected  with  and  related  to 
the  general  subject  of  probate  law.  It  is  certainly  not  so  dis- 
tinct or  discordant  a  matter  as  to  justify  a  court  in  holding 
the  act  unconstitutional,  as  embracing  two  subjects;  and  look- 
ing at  the  matter  from  a  practical  stand-point,  it  seems  to  us 
that  such  legislation  is  not  within  the  mischiefs  intended  to  be 
remedied. 

The  classification  of  the  law  of  wills  and  of  title  by  descent, 
in  an  act  dealing  with  probate  matters  and  probate  law,  is  not 
unusuaL  These  matters  have  been  treated  of  under  such  titles 
as  "Decedents"  (Nebraska),  "Probate  Practice  Act"  (Mon- 
tana), "Courts  of  Probate  and  their  Jurisdiction  "  (Connecti- 
cut). These  are  not  cited  as  authorities  as  to  what  might  be 
constitutionally  embraced  in  one  act  in  this  state,  for  in  some 
instances  they  had  no  such  constitutional  provisions  as  the  one 
now  being  considered,  and  in  other  cases,  perhaps,  general  re- 
visions of  the  statutes  were  excepted  from  its  operation.  But 
they  are  cited  to  show  that  such  a  classification  is  not  arbitrary 
or  incongruous,  but  that  in  the  understanding  of  legislatures. 
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and  even  of  lawyers  engaged  in  revising  the  statutes,  suoli 
matters  as  the  law  of  wills  and  of  title  hy  descent  have  fre- 
quently been  considered  as  having  such  connection  with  and 
relationship  to  probate  law  as  to  justify  their  being  treated  of 
under  that  general  head  or  title.  If  there  is  any  fair  reason 
for  such  a  classification,  it  is  enough  to  sustain  the  law;  for 
when  the  matter  is  so  closely  connected  with  the  subject  of  the 
act  as  to  create  a  reasonable  doubt  as  to  whether  or  not  it  is 
included  within  one  general  subject,  a  court  will  not  hold  the 
act  invalid.  To  use  the  language  of  the  supreme  court  of  the 
United  States  in  the  case  of  Montclair  v.  Ramsdell,  107  U.  S. 
147,  in  which  a  similar  question  was  involved:  "  The  objection 
should  be  grave,  and  the  conflict  between  the  statute  and  the 
constitution  palpable,  before  the  judiciary  should  disregard  a 
legislative  enactment  on  the  sole  ground  that  it  embraced  more 
than  one  subject,  or  if  but  one  subject,  that  it  was  not  suffi- 
ciently expressed  by  the  title." 
Order  reversed.  

StaTCTM  —  REQUIRRMEirr  THAT  A  LaW  SHALL  EmBRACB  BUT  OnK  SoBJECT. 
'— Upontha  question  of  the  effect  of  the  constitutional  prohibition  against 
•tatutea  embracing  more  than  one  subject,  see  Hronde  v.  People,  KM  111.  139; 
23  Am.  St.  Rep.  652,  and  note;  Richman  v.  Supervisors,  77  Iowa,  513;  14  Am. 
St.  Rep.  308;  Pec/ple  v.  Dunn,  80  Cal.  211;  13  Am.  St  Rep.  118;  Davia  v. 
State,  7  Md,  161;  61  Am.  Dec.  331,  and  note  337-346;  Neuendorf  v.  Duryen, 
69  N.  Y.  657;  25  Am.  Kep.  235,  and  note  239-246;  State  v.  Orrick,  106  Mo 
111.  A  constitutional  provision  requiring  statutes  to  be  limited  to  one  sub* 
jeot  must  be  construed  iiberallyi  McOurn  v.  Board  qf  Education,  133  111.  123. 
A  bill  which  has  but  one  general  object,  which  is  fairly  expressed  in  the  title 
thereof,  is  not  objectionable  on  the  ground  that  it  contains  more  than  ono 
■abject:  Kanaa*  City  etc  R.  R.  Co.  ▼.  Frey,  30  Neb.  790.  An  act  entitled 
•'An  act  creating  the  office  of  state  supervisor  of  oil  inspection,  prescribing 
the  duties  thereof,  and  providing  for  the  appointment  of  such  supervisor, 
abolishing  the  office  of  chief  of  the  division  of  mineral  oils  and  state  inspector 
of  oils,  repealing  all  laws  inconsistent  therewith,  and  declaring  an  emergency," 
does  not  violate  the  constitutional  provision  against  embracing  more  than  one 
subject  in  a  statute:  State  t.  Hyde,  129  Ind.  296.  Under  sach  a  constita* 
tional  provision,  a  statute  should  embrace  but  one  subject,  and  its  title  should 
express  only  such  subject;  but  when  the  subject  is  sufficiently  expressed,  all 
matters  fairly  connected  with  it,  as  well  as  all  measures  which  maj'  faoili* 
tat«  its  aooomplishment,  may  be  iuoorporated  in  the  statatoi  Van  Brunt  ▼• 
Flatbuih,  128  N.  Y.  6a 
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Sullivan  v.  Hannibal  and  St.  Joseph  Eailboad 

Company. 

[107  MiSSOUBT,  66.1 

Master  ahd  Sebvant — Forkhan  of  Labobbrs  VicB-PKUfciPAL,  wot  Fel- 
LOW-sxBVANT,  WHKN.  —  A  foreman  having  charge  of  laborers  engaged  in 
the  removal  of  a  railroad  company's  building  is  a  vice-principal  of  the 
company,  and  not  a  fellow-servant  of  the  laborers. 

Defectivb  Appliance,  Liability  ok  Master  fob  Injury  to  Servant  Re- 
SXTLTiNQ  FROM  THB  UsB  OF.  —  Where  a  foreman,  who  is  the  vice-princi* 
pal  of  a  railroad  company,  orders  a  laborer  to  nse  a  defective  staging, 
and  injury  results  to  the  latter  from  such  nse,  the  company  is  liable 
therefor.  And  although  the  laborer  injured  knew,  to  a  certain  extent, 
of  the  defect  in  such  staging,  but  did  not  know  the  danger  to  which  he 
was  subjected  by  reason  of  the  defect,  while  the  foreman  did  know  it,  or 
eonld  have  known  it  if  he  had  done  his  duty,  the  company  will  be  liable 
for  the  injury  resulting  from  the  fall  of  such  defective  staging. 

Action  for  damages  for  pergonal  injuries.  The  opinion 
■tates  the  facts.  The  following  instructions  were  given  at  the 
plaintiff's  request:  "  1.  If  you  believe  from  the  evidence  that 
at  the  time  and  place  in  evidence,  the  plaintiff  was  in  the  em- 
ployment of  and  at  work  for  the  defendant,  under  the  orders, 
direction,  and  control  of  a  foreman  who  acted  for  the  defend- 
ant in  superintending  the  men  employed  and  the  work  then 
being  done  in  the  removal  of  the  defendant's  ice-house;  that 
while  so  engaged  in  that  work,  a  defect  was  discovered  in  the 
tie-beam  supporting  the  scaffolding  in  evidence;  that  plaintiff 
did  not  know  of  both  the  defect  and  the  increased  danger  aris- 
ing therefrom;  that  defendant's  said  foreman  did  know  of  said 
defect  and  its  dangerous  character;  that  with  such  knowledge 
•aid  foreman  assured  the  plaintiff  and  his  fellow-workmen 
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that  the  defect  did  not  render  the  scaffolding  dangerous  or 
unsafe,  or  stated  to  or  in  the  hearing  of  plaintiff  that  said 
scaffolding  w&a  all  right,  or  words  to  that  effect;  and  that  the 
plaintiff,  relying  upon  such  statements  of  said  foreman,  and 
heing  directed  by  said  foreman  to  do  work  which  obliged  him 
to  go  upon  said  scaffolding,  stepped  upon  said  scaffolding, 
which,  on  account  of  this  defect,  gave  way,  and  thereby  pre- 
cipitated the  plaintiff  to  the  ground;  and  that  in  consequence 
thereof  he  was  injured,  —  then  the  plaintiff  was  not  guilty  of 
such  contributory  negligence  as  will  preclude  a  recovery  in 
this  case,  and  you  should  find  for  the  plaintiff,  unless  you  fur- 
ther find  that  said  defect  and  its  dangerous  character  were  so 
obvious  that  a  man  of  ordinary  care  and  prudence  would  not 
have  steppped  upon  said  scaffolding. 

"  2.  It  was  the  duty  of  the  defendant  to  use  ordinary  care  to 
furnish  for  the  use  of  the  plaintiff  and  his  fellow- work  men  a 
scaffolding  that  was  reasonably  safe  for  the  purposes  for  which 
it  was  intended  and  used;  and  if  you  find  that  defendant  neg- 
ligently failed  to  perform  this  duty,  and  furnished  a  scaffold- 
ing that  was  unsafe;  that  the  defendant's  foreman  in  charge 
of  the  men  and  the  work  knew  of  the  unsafe  condition  of  said 
scaffolding,  and  that  with  such  knowledge  upon  the  part  of 
its  said  foreman,  the  said  foreman  further  negligently  failed 
to  either  remedy  the  defect  or  warn  the  plaintiff  of  the  danger 
of  going  upon  said  scaffolding,  and  that  the  plaintiff,  while  in 
the  observance  of  ordinary  care,  and  without  negligence  upon 
his  part,  and  without  knowledge  of  the  unsafe  condition  of  said 
scaffolding,  went  upon  said  scaffolding  in  the  performance  of 
the  duty  assigned  him,  and  by  reason  of  the  defect  therein 
was  thrown  to  the  ground  and  injured, — then  the  plaintiff  is 
entitled  to  recover. 

"3.  If  the  defendant's  foreman  knew  of  the  defect  in  the 
scaffolding  in  proof,  and  the  danger  likely  to  ensue  therefrom, 
it  was  his  duty,  if  reasonably  within  his  power,  to  remedy  such 
defect,  or  warn  the  plaintiff  of  the  danger,  and  thereby  prevent 
the  injury  consequent  therefrom. 

"4.  The  fact  that  the  plaintiff  had  some  knowledge  or  no- 
tice of  a  defect  in  the  tie-beam  supporting  the  scaffolding  in 
evidence  may  properly  be  considered  by  you  in  determining 
the  question  as  to  whether,  by  going  upon  the  same  while  en- 
gaged in  the  work  in  which  he  was  employed,  the  plaintiff 
was  guilty  of  such  negligence  as  contributed  to  his  injury; 
yet  this  fact  alone  will  not  preclude  a  recovery  upon  his  part, 
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unless  the  danger  from  such  defect  was  at  the  time  so  obvious 
or  glaring  as  to  deter  a  man  of  ordinary  prudence  from  going 
where  plaintifif  went,  and  doing  what  he  then  did  in  the  per- 
formance of  the  duty  assigned  him. 

"  5.  The  words  'ordinary  care,*  as  used  in  these  instructions, 
is  that  degree  of  care  which  a  person  of  ordinary  prudence 
would  observe  under  like  circumstances;  and  'negligence,*  as 
used  in  these  instructions,  is  the  omission  or  failure  of  such  a 
person  to  observe  such  care. 

"  6.  The  court  instructs  the  jury  that  if  you  should  find  for 
the  plaintiff,  you  should  assess  his  damages  at  such  sum  as 
you  may  believe  him  entitled  to  under  the  evidence  in  this 
case,  but  in  an  amount  not  exceeding  ten  thousand  dollars. 
And  in  arriving  at  the  amount  of  damages,  you  should  take 
into  c  nsideration  the  nature  and  extent  of  the  injuries  re- 
ceived by  plaintiff,  together  with  the  pain  and  suffering,  if 
any,  caused  thereby.*' 

The  following  instructions  were  given  at  the  defendant's 
requcEPt:  — 

"  1.  The  jury  are  instructed  that  they  cannot  infer  or  pre- 
sume negligence  on  the  part  of  the  defendant  from  the  happen- 
ing of  the  accident  to  plaintiff.  It  devolves  upon  the  plaintiff 
to  establish  by  a  preponderance  of  the  evidence,  —  1.  That 
the  defendant  was  guilty  of  negligence  in  not  exercising  ordi- 
nary care  to  provide  plaintiff  with  a  safe  and  sufficient  staging 
on  which  to  stand;  2.  That  plaintiff's  injuries  resulted  solely 
from  such  negligence  on  the  part  of  the  defendant;  and  3.  That 
plaintiff  did  not  know,  and  could  not  by  the  exercise  of  ordi- 
nary care  and  prudence  have  known,  of  the  unsafe  and  insuffi- 
cient condition  of  said  staging,  if  it  was  in  fact  unsafe  and 
insufficient;  and  unless  the  plaintiff  has  established  each  and 
all  of  these  facts  by  a  fair  preponderance  of  all  the  evidence, 
your  verdict  must  be  for  the  defendant. 

"  2.  If  the  jury  believe  from  the  evidence  that  at  the  time 
of  the  accident  to  the  plaintiff  the  staging  referred  to  in  the 
evidence  was  in  such  a  condition  that  it  could  be  used  with 
safety  by  a  person  excercising  ordinary  care  and  prudence, 
they  must  find  for  the  defendant. 

"  3.  The  court  instructs  the  jury  that  the  plaintiff,  in  assist- 
ing to  remove  said  section  of  the  roof  which  had  been  used 
as  a  part  of  the  staging  off  from  over  said  broken  tie-beam, 
was  bound  to  exercise  that  degree  of  care  and  caution  which 
would  have  been  observed  by  a  person  of  ordinary  prudence, 
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under  similar  circumstances;  and  if  you  find  that  the  plaintiflf 
might,  by  the  exercise  of  ordinary  care,  have  avoided  injury, 
your  verdict  must  be  for  the  defendant. 

'*  4.  If  the  staging  provided  by  defendant  to  enable  plaintifT 
and  his  fellow-workmen  to  take  down  and  remove  the  roof  of 
the  ice-honse  mentioned  in  the  petition  was  defective,  insuffi- 
cient, and  unsafe,  and  plaintiff  knew  it,  and  notwithstanding 
such  knowledge,  'and  knowing  same  had  not  been  repaired,* 
ventured  upon  and  used  such  staging  in  removing  said  roof, 
or  a  part  thereof,  then  plaintiff  cannot  recover  in  this  case, 
although  the  jury  may  believe  from  the  evidence  that  said 
8t:iging  could  easily  have  been  repaired,  and  that  defendant 
failed  to  have  the  same  done." 

And  the  following  instructions  were  asked  by  the  defendant 
and  refused:  — 

"  5.  The  court  instructs  the  jury  that  under  the  pleadings, 
and  the  evidence  in  this  case,  the  verdict  must  be  for  the  de- 
fendant. 

"  6.  If  the  jury  believe  from  the  evidence  that  Sullivan 
knew  that  the  tie-beam  was  broken  or  cracked  before  he 
stepped  on  the  same,  then  the  verdict  must  be  for  the  defend- 
ant. 

"  7.  If  the  jury  believe  from  the  evidence  that  at  the  time 
of  the  accident  to  plaintiff,  the  staging  mentioned  in  evidence 
was  in  such  a  condition  that  it  could  not,  with  reasonable  care, 
be  used  with  safety,  and  such  unsafe  condition  was  known 
to  the  plaintiff,  or  by  the  exercise  of  ordinary  care  could  have 
been  known  to  him  prior  to  the  accident,  they  must  find  for 
the  defendant. 

"8.  If  the  tie-beam  mentioned  in  plaintiff's  petition  was 
weak  and  defective,  as  therein  stated,  and  plaintiff,  while  as- 
sisting in  removing  the  section  of  the  roof  which  was  over  the 
same,  stepped  upon  the  said  tie-beam  and  the  same  gave  way, 
and  plaintiff,  by  reason  thereof,  fell,  and  received  the  injuries 
complained  of  thereby,  then  he  is  not  entitled  to  recover,  and 
your  verdict  will  be  for  the  defendant. 

"9.  If  you  find  from  the  evidence  that  the  defendant  had 
an  abundance  of  lumber  and  material  out  of  which  a  safe  and 
secure  stngipg  might  have  been  constructed,  which  they  were 
at  liberty  to  use  for  that  purpose,  and  that  the  plaintiff  and 
bis  fellow-workmen,  including  the  foreman,  Prather,  instead 
of  making  use  of  such  materials,  chose  to  make  use  of  the  tie- 
beam  in  said  building  to  aid  them  in  erecting  the  staging, 
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and  that  in  consequence  of  the  fact  that  said  tie-beams  were 
not  suflBciently  strong  and  suitable  for  that  purpose,  the  plain- 
tiff fell,  and  was  injured,  your  verdict  must  be  for  the  defend- 
ant. 

"  10.  The  defendant,  in  selecting  material  for  tie-beams  in 
said  building,  was  only  bound  to  provide  such  as  was  suitable 
and  sufficient  to  answer  the  purpose  for  which  tie-beams  are 
intended,  and  for  which  they  were  placed  in  said  building. 
They  were  not  bound  to  be  strong  enough  to  permit  the  same 
being  used  for  a  purpose  for  which  they  were  never  intended. 

"11.  The  plaintiff,  in  his  testimony,  admits  that  he  knew 
that  the  tie-beam  mentioned  in  evidence  had  cracked  at  about 
ten  o'clock  on  the  day  he  was  injured,  and  that  he  knew  that 
one  of  the  sections  of  the  roof  had  been  let  down  and  placed 
and  kept  over  the  said  beam,  to  keep  the  men  from  stepping 
on  it;  and  the  court  instructs  you  that  the  plaintiff,  having 
this  knowledge,  was  charged  with  notice  of  the  existence  of  a 
defect  in  said  tie-beam,  and  he  would  be  required  to  examine 
and  determine  for  himself  the  character  and  extent  of  this 
defect  before  trusting  his  weight  upon  it,  and  should  be  held 
to  know  each  and  every  fact  in  regard  to  said  defect,  which 
such  an  examination  would  have  made  known  to  him;  and 
if  you  believe  from  the  evidence  that  plaintiflf  stepped  upon 
said  beam  without  having  made  an  examination  to  ascertain 
the  character  of  the  defect  in  the  same,  and  that  such  exami- 
nation would  have  disclosed  to  the  plaintiflf  the  danger  of  step- 
ping on  said  beam,  your  verdict  must  be  for  the  defendant 

"  12.  The  plaintiff  admits  that  he  knew  that  the  tie-beam 
mentioned  in  evidence  had  cracked  at  about  ten  o'clock  on 
the  day  he  was  injured;  that  he  knew  that  a  section  of  the 
roof  had  been  let  down  and  placed  and  kept  over  the  defect  in 
said  beam  to  prevent  any  injury  occurring  to  any  one  there- 
from; and  that  with  such  knowledge  he  continued  to  work  at 
the  business  in  hand,  and  attempted  to  assist  in  removing  the 
section  of  roof  from  over  said  defective  beam;  and  the  court 
instructs  you  that  the  plaintiff,  having  this  knowledge,  was 
charged  with  notice  of  the  existence  of  a  defect  in  said  tie- 
beam,  and  would  be  required  to  ascertain  and  know  for  him- 
self the  character  and  extent  of  this  defect  before  trusting  hia 
weight  upon  it;  and  if  you  believe  from  the  evidence  that  the 
plaintiff,  with  such  knowledge,  stepped  on  said  beam  without 
making  a  suflBcient  examination  to  ascertain  the  strength  of 
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the  same,  or  the  character  and  extent  of  the  defect  in  the 
same,  your  verdict  must  be  for  the  defendant. 

"  13.  If  the  plaintiff  knew  that  the  tie-beam  mentioned  in 
evidence  had  cracked  early  in  the  day,  and  that,  in  order  to 
remedy  the  defect  in  the  same,  a  section  of  the  roof  had  been 
let  down  over  such  defective  beam  so  as  to  be  used  as  a 
staging  or  scaffolding  over  the  said  defective  tie-beam,  and 
with  such  knowledge  the  plaintiff  continued  at  said  work  with- 
out protest  or  complaint,  and  was  afterward,  while  removing 
piich  section  of  the  roof  off  from  over  said  defective  tie-beam, 
injured,  then  he  cannot  recover,  and  your  verdict  must  be 
for  the  defendant. 

"  14.  There  is  no  evidence  tending  to  show  that  Prather, 
the  foreman,  was  charged  with  the  duty  of  providing  suitable 
lumber  and  materials  out  of  which  to  construct  the  staging 
mentioned  in  the  evidence. 

"  15.  If  the  defendant,  to  enable  the  plaintiff  and  his  fel- 
low-workmen to  remove  the  roof  of  the  ice-house  mentioned 
in  plaintiff's  petition,  provided  a  staging  consisting  of  planks 
placed  across  the  tie-beams  of  said  house,  and  if  the  plaintiff, 
while  assisting  in  removing  the  section  of  said  roof  mentioned 
in  said  petition,  stepped  off  of  said  staging  and  upon  a  defect- 
ive tie-beam,  which  gave  way  because  it  was  not  sufficient  to 
bear  his  weight,  and  plaintiff,  because  of  said  tie-beam  giving 
way,  fell  and  received  the  injuries  complained  of,  he  is  not  en- 
titled to  recover,  and  your  verdict  will  be  for  defendant. 

•'  16.  The  statement  of  the  foreman,  Prather,  to  the  effect 
that  said  tie-beam  would  be  all  right  if  the  section  of  the  roof 
was  let  down  upon  and  used  as  a  staging  over  the  same,  was 
not  an  expression  of  an  opinion  upon  which  plaintiff  could  rely 
while  engaged  in  removing  such  section  of  the  roof  off  from 
over  such  defective  tie-beam." 

L,  H.  WalerB,  and  Spencer^  Bums,  and  Afosman,  for  the  ap- 
pellant. 

C  0.  Tichenor,  and  CriUendenj  Stiles^  and  QHkeraon,  for  the 
respondent. 

Sherwood,  P.  J.  Action  for  damages  for  injuries  resulting 
to  plaintiff  in  consequence  of  the  falling  of  a  portion  of  a  scaf- 
fold or  staging  upon  which  plaintiff  and  other  carpenters,  under 
Prather,  their  foreman  and  the  agent  of  the  defendant,  were 
engaged  in  removing  an  ice-house  of  the  latter,  which  was  to 
be  erected  at  another  place. 
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The  work  was  begun  by  sawing  the  roof  into  sections  of 
seven  or  eight  feet  in  width,  and  letting  them  down  upon  a 
staging  then  being  erected  by  some  of  the  carpenters  while 
plaintiflf  and  Lauffer  were  upon  the  roof  engaged  in  sawing  the 
roof  into  sections.  This  staging  was  formed  by  placing  posts 
under  the  center  of  each  of  the  tie-beams,  which  theretofore 
had  been  employed  to  keep  the  building  from  spreading,  so 
that  the  tie-beams  would  sustain  the  sections  of  the  roof  when 
let  down  upon  them,  and  two  rows  of  plank,  two  by  twelve, 
were  placed  on  and  spiked  to  the  tie-beams  down  through  the 
center  to  work  from.  Planks  which  had  been  used  as  col- 
lar-beams were  thrown  by  the  workmen  across  the  tie-beams 
as  they  were  taken  down. 

About  ten,  A.  M.,  as  they  let  down  the  first  section  at  the 
northeast  corner,  which  was  about  seven  by  sixteen  feet,  a 
cracking  was  heard  below  it,  and  plaintiflf  says  he  felt  the 
staging  sinking,  and  the  foreman  went  below  and  reported  to 
the  men,  including  plaintiflT,  that  there  was  a  knot  in  the  beam, 
and  that  it  was  all  right  if  they  would  put  the  section  of  the 
roof  over  it  as  a  staging,  which  was  done.  The  broken  tie- 
beam  was  under  about  the  center  of  the  section.  They  took 
down  the  entire  roof  by  sections,  and  then  proceeded  to  take 
them  off  by  pushing  them  over  the  sides  of  the  building.  In 
the  afternoon,  between  two  and  four,  p.  m.,  and  after  all  the 
sections  but  the  one  in  question  had  been  taken  down,  they 
reached  the  section  which  covered  the  broken  tie-beam,  and 
attempted  to  remove  it  as  the  others.  Plaintiflf  and  several 
others  were  on  top,  and  raised  the  inner  end  of  that  section, 
and  were  pushing  it  to  get  it  over  the  plate  onto  skids  placed 
on  the  outside  against  the  building.  While  so  doing,  and 
after  the  section  had  been  moved  two  or  three  feet,  plaintiflf 
says  something  gave  way  under  him,  and  he  went  down  and 
was  injured. 

Prather  was  present  at  the  time  of  the  removal  of  this  last 
section,  and  gave  orders  for  its  removal,  as  he  himself  testifies, 
and  there  is  other  testimony  to  the  same  effect,  and  there  can  be 
no  question  from  the  testimony  but  that  the  fall  of  the  plaintiflf 
was  owing  to  the  broken  tie-beam,  and  that  plaintiff  was  not 
aware  that  a  portion  of  the  defective  tie-beam  had  fallen  out, 
leaving  the  other  portion  wholly  unsupported,  and  of  this  the 
foreman  Prather  was  aware.  Prather  stood  in  the  attitude, 
not  of  a  fellow-servant  of  plaintiff,  but  as  the  vice-principal, 
the  alter  ego,  of  the   defendant  company:  Moore  v.   Wabash 
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etc.  ICy  Co.y  85  Mo.  588;  McDermott  v.  Hannibal  etc.  R.  R.  Co., 
87  Mo.  285. 

That  company  was  bound  to  use  due  care  in  the  erection  of 
reasonably  safe  staging  on  which  plaintiflF  could  work,  espe- 
cially as  he  was  not  engaged  in  the  construction  of  that  staging; 
and,  failing  to  do  this,  the  company,  which  was  represented 
by  Prather,  became  responsible  for  the  injury  resulting  to  plain- 
tiff therefrom.  This  is  not  a  case  like  the  Armour  case,  111 
U.  8.  815,  where  the  question  turns  upon  the  liability  of  the 
master  to  one  fellow-servant,  resulting  from  injuries  inflicted 
through  the  negligence  of  a  co-employee,  but  the  original  negli- 
gence of  the  master  manifested  in  a  variety  of  ways  by  the 
defendant  company  through  its  appointed  representative.  It 
was  the  clear  duty  of  that  representative  to  have  repaired  the 
broken  tie-beam,  or  never  to  have  used  it  in  the  first  instance 
without  making  the  necessary  repair  thereto. 

And  having  given  the  plaintiff  the  original  assurance  that 
the  staging  was  safe,  the  fact  that  Prather  was  present,  and 
ordered  and  superintended  the  removal  of  the  last  section  of 
the  roof  when  the  accident  occurred,  was  tantamount  to  a  tacit 
assertion  that  it  was  safe  for  plaintiff  to  proceed  with  the  re- 
moval of  that  section,  and  plaintiff  was  not  bound  to  search 
for  danger,  but  had  a  right  to  rely  upon  the  judgment  and  dis- 
cretion of  the  defendant's  foreman  that  he  would  fully  perform 
the  measure  of  his  duty  towards  him. 

The  plaintiff,  indeed,  knew  to  a  certain  extent  of  the  defect 
in  the  tie-beam,  but  he  did  not  know  of  the  danger  to  which 
he  was  subjected  by  reason  of  the  defect,  which  Prather  did 
or  would  have  known  had  he  dlscliarged  his  duty  in  this  re- 
gard. These  principles  are  recognized  in  the  somewhat  recent 
case  of  Botoen  v.  Chicago  etc.  R'y  Co.,  95  Mo.  277,  although 
they  were  not  directly  involved:  See  the  cases  there  cited, 
especially  Arkenon  v.  Dennison,  117  Mass.  407;  also  Wood  on 
Master  and  Servant,  2d  ed.,  sees.  354,  376. 

The  instructions  given  and  refused  will  accompany  this 
opinion,  and  as  we  are  not  able  to  see  that  any  material  error 
in  regard  to  their  being  given  or  refused  has  occurred,  we 
aflBrm  the  judgment.  

Mastbr  and  ScavANT  —  FoRHMAif  or  Laborers  whbtrkr  Viok-prin* 
OIPAU  —  A  foreman  who  has  charge  of  his  employer's  coal  business,  and  the 
nnloading  of  reHeU  laden  with  coal,  with  power  to  employ,  direct,  and  con. 
trol  the  men  engaged  in  the  master's  business,  is  not  a  fellow-servant  with 
them,  lo  aa  to  relieve  the  master  from  liability  for  his  negligence:  Brown  v. 
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Oilehrkt,  80  Mich.  56;  20  Am.  St.  Rep.  496,  and  note.  A  foreman  employed 
by  a  railroad  company,  having  charge  of  a  gang  of  men  who  are  snbject  to 
his  orders  only,  is  the  agent  of  the  company,  and  not  a  fellow-servant  with 
the  laborers;  SUpIiena  v.  Hannibal  etc  R.  S.  Co.,  96  Mo.  207;  9  Am.  St..Bep. 
336,  and  note.  It  is  the  daty  of  the  master  to  provide  reasonably  safe  appli. 
ances  to  a  servant,  and  when  this  duty  is  delegated  to  an  agent,  such  agent 
stands  in  the  place  of  the  principal:  Lewis  v.  Seifert,  116  Pa.  St.  628;  2  Am. 
St.  Rep.  631,  and  note.  A  foreman  who  has  the  control,  direction,  and 
supervision  of  a  gang  of  railroad  employees,  with  authority  to  employ  and 
discharge  them,  is  not  a  vice-principal,  but  a  fellow-servant,  and  the  company 
will  not  be  liable  for  injury  to  an  employee,  caused  by  his  negligence:  Ell  r. 
Northern  Pac  R.  R.  Co.,  1  N.  D.  336;  26  Am.  St.  Rep.  621,  and  note. 

Master  and  Servant  —  Injuet  to  Servant  from  Defective  Appu- 
ANCBS  —  Master's  LiABiLrrr.  —  A  master  mast  ase  due  care  in  supplying 
his  servants  with  safe  appliances  and  a  safe  place  in  which  to  work,  and  can* 
not  escape  liability  by  intrusting  such  duty  to  an  agent:  EU  v.  Nortliern  Pae. 
R.  R.  Co.,  1  N.  D.  336;  26  Am.  St.  Rep.  621,  and  note.  A  master  and  ser- 
vant do  not  stand  on  an  equal  footing,  even  though  they  have  equal  knowledge 
of  the  danger.  The  servant  occnpies  a  position  of  subordination,  and  may 
rely  upon  the  superior  skill  and  knowledge  of  the  master,  and  is  not  free  to  act 
upon  his  own  suspicions:  Shortel  v.  St.  Joseph,  104  Mo.  114;  24  Am.  St.  Rep. 
317,  and  note.  A  servant's  right  to  recover  is  not  barred  by  knowledge  of 
defects  whereby  injury  results  to  him,  unless  he  also  has  knowledge  that  the 
defects  are  dangerous:  Faren  v.  Sellers,  39  La.  Ann.  1011;  4  Am.  St.  Rep.  256, 
and  note;  St.  Lotus  etc  B'y  Co.  v.  McClain.  80  Tex.  88. 
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Constitutional  Law — Property  not  "Damaokd**  within  Meakino  o» 
Constitution  unless  It  is  Speciallt  Afpeotbd.  — The  owner  of  prop- 
erty, to  be  entitled  to  compensation  for  property  damaged  by  a  publio 
improvement,  must  show  that  either  the  property  itself  or  some  right  or 
easement  connected  with  it  is  directly  afifected,  and  that  it  la  specially 
affected  in  a  manner  not  common  to  the  property  owner  and  the  publio 
at  large.  The  owner  of  a  city  lot  cannot,  therefore,  enjoin  the  city  from 
erecting  a  fire-engine  house  upon  an  adjacent  lot  nntil  compensation  is 
first  made  to  him  for  the  anticipated  depreciation  in  the  value  of  his 
property,  in  consequence  of  the  noise  and  bustle  incident  to  such  a  strao* 
ture,  where  no  special  and  peculiar  damage  is  shown. 

Nuisance  per  Se,  Fire-engine  House  in  City  is  not.  — A  fire-engine 
house  in  a  city,  erected  under  a  power  given  by  iti  charter,  ia  not  per  M 
a  nuisance. 

Injunction.    The  opinioo  states  the  case. 

F,  F.  Rozzelle^  W,  S.  Cowherd,  and  F,  H,  Dexter,  for  the  ap- 
pellants. 

Karnes,  Holme$,  and  Krauthoff,  for  the  respondent. 
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Br.ACK,  J.  Plaintiff  is  the  owner  of  two  lots  on  Brooklyn 
Avenue  in  Kansas  City,  and  the  defendant  city  is  the  owner 
in  fee  of  a  lot  adjoining  the  plaintiflTs  lots.  After  the  city  had 
let  a  contract,  and  commenced  the  construction  of  a  fire-engine 
house  upon  the  lot  owned  by  it,  the  plaintiff  commenced  this 
suit,  praying  for  an  injunction.  The  circuit  court  found  that 
the  plaintiff  would  be  greatly  damaged  by  the  use  of  the  build- 
ing for  a  fire-engine  house,  and  enjoined  the  city  and  the  con* 
tractors  from  proceeding  with  the  work  until  compensation 
should  be  made  to  the  plaintiff  for  such  damage.  Froui  that 
decree  the  city  appealed. 

The  plaintiff  produced  evidence  to  the  following  effect:  That 
his  lots  are  suitable  for  residence  purposes  only;  that  a  num- 
ber of  residences  had  been  erected  in  the  immediate  neighbor- 
hood; that  he  had  in  contemplation  the  erection  of  a  residence 
on  his  lots,  and  that  his  property  would  be  decreased  in  value 
from  thirty-five  to  fifty  per  cent  by  the  erection  of  the  building 
by  the  city;  one  witness  says  to  the  amount  of  two  thousand 
five  hundred  dollars.  The  evidence  of  three  physicians  is, 
that  the  noise  and  commotion  incident  to  such  a  structure 
would  be  uncomfortable  and  annoying  to  persons  living  in  ad- 
joining houses,  and  might  have  a  damaging  effect  upon  their 
nervous  systems.  These  same  witnesses  say  that  other  prop- 
erty on  the  same  street,  and  in  the  same  block,  would  also  be 
injured,  but  not  to  the  same  extent. 

On  the  other  hand,  a  physician  of  twenty-five  years'  stand- 
ing testified  that  he  owned  and  resided  on  property  next  to 
one  of  these  engine-houses,  and  that  his  property  was  not  de- 
preciated in  value,  nor  was  the  health  of  his  family  affected 
thereby.  Another  witness  gave  evidence  to  the  same  effect. 
The  proposed  structure  is  to  be  set  back  ten  or  fifteen  feet 
from  the  street  line.  It  is  designed  for  one  hose-wagon,  a 
span  of  horses,  and  five  men.  The  alarm  apparatus  consists 
of  a  gong  with  telephone  attachments.  Fire-bells  are  not 
used;  but  the  alarms  are  loud  enough  to  awaken  the  men. 

1.  An  examination  of  the  evidence  leads  us  to  the  conclu- 
sion that  the  damages  are  overestimated  by  some  of  the  wit- 
nesses; but  for  all  the  purposes  of  this  case  it  will  be  assumed 
that  the  plaintiff^s  property  will,  to  some  extent,  be  depreci- 
ated in  value  by  the  erection  of  the  fire-engine  house,  and  the 
use  of  the  same  for  the  designed  purpose. 

Our  constitution  of  1875  declares  "that  private  property 
shall  not  be  taken  or  damaged  for  public  use  without  just 
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compensation."  The  same  clause  in  prior  constitutions  did 
not  contain  the  word  "damaged";  and  the  first  question  is, 
whether  the  change  in  the  organic  law  secures  to  the  plaintiff 
compensation  for  the  damages  which  he  will  sustain  under 
the  circumstances  of  this  case.  Previous  to  the  constitution 
of  1875  a  very  restricted  meaning  had  been  given  to  the  words 
'*  taken  "  and  "  property."  Thus  it  was  held  in  St.  Louis  v. 
Gurno,  12  Mo.  415,  and  aflBrmed  in  Taylor  v.  St.  Louis,  14  Mo. 
20,  65  Am.  Dec.  89,  that  the  city  was  not  liable  in  damages  re- 
Bulting  to  a  property  owner  from  grading  and  paving  a  street, 
where  the  work  was  done  under  an  ordinance  authorized  by 
the  charter.  The  reason  assigned  was,  that  to  grade  a  street 
dedicated  to  public  use  was  not  the  appropriation  of  private 
property  to  public  use,  but  simply  the  exercise  of  a  lawful 
power  over  what  had  become  public  property,  and  that  the 
property  owner  had  no  remedy  for  such  consequential  dam- 
ages. And  in  Hoffman  v.  St.  Louis,  15  Mo.  651,  the  same  rule 
was  applied  where  the  grade  of  the  street  had  been  changed. 
The  rule  of  these  cases  was  disapproved  iii  Thurston  v.  City  of 
St.  Joseph,  51  Mo.  510,  11  Am.  Dec.  463,  but  in  the  case  of 
Schattner  v.  City  of  Kansas,  53  Mo.  162,  the  court  returned  to 
the  old  doctrine,  and  so  the  law  continued  down  to  the  adop- 
tion of  the  constitution  of  1875.  The  only  exceptions  were  in 
those  cases  where  the  city  charters  or  authorized  ordinances 
prescribed  a  dififerent  rule.  Cooley,  in  speaking  of  what  would 
constitute  a  taking,  says:  "  Any  proper  exercise  of  the  powers 
of  government,  which  does  not  directly  encroach  upon  the 
property  of  an  individual,  or  disturb  him  in  its  possession  or 
enjoyment,  will  not  entitle  him  to  compensation,  or  give  him 
a  right  of  action":  Cooley  on  Constitutional  Limitations,  5th 
ed.,  671.  And  it  is  said  in  Transportation  Co.  v.  Chicago,  99 
U.  S.  635:  "Acts  done  in  the  proper  exercise  of  governmental 
powers,  and  not  directly  encroaching  upon  private  property, 
though  their  consequences  may  impair  its  use,  are  universally 
held  not  to  be  a  taking  within  tlie  meaning  of  the  constitu- 
tional provision.  They  do  not  entitle  the  owner  of  such  prop- 
erty to  compensation  from  the  state  or  its  agents,  or  give  him 
any  right  of  action."  Such  were  the  rulings  under  former 
constitutions. 

The  eminent  domain  clause  was  amended  so  as  to  include 
cases  where  property  is  damaged,  as  well  as  "  taken,"  to  over- 
come the  hardship  growing  out  of  the  old  rules;  and  what  we 
are  at  this  time  concerned  with  is,  whether  the  amendment 
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embraces  cases  like  the  one  in  hand.  Thus  far  we  have  held 
that  the  amendment  does  extend  to  those  cases  where  prop- 
erty is  damaged  by  reason  of  a  change  in  the  grade  of  a  street 
on  which  the  property  abuts,  and  this,  too,  though  the  city 
had  the  charter  power  to  change  the  grade:  Householder  v. 
City  of  Kansas^  83  Mo.  488;  Sheehy  v.  Kansas  City  Cable  R'y 
Co.,  94  Mo.  574;  4  Am.  St.  Rep.  396. 

In  the  case  of  Rude  v.  City  of  St.  Louis,  93  Mo.  408,  the 
plaintiff  owned  property  on  High  Street,  five  hundred  feet 
distant  from  a  point  where  railroad  tracks  crossed  that  street. 
The  tracks  were  depressed  by  authority  of  authorized  ordi- 
nances from  four  to  six  feet,  to  conform  to  a  system  of  bridges 
then  in  process  of  erection.  The  street  was  allowed  to  remain 
in  this  condition,  impassable  for  teams,  for  three  years.  The 
suit  was  one  to  recover  damages  for  alleged  permanent  injuries 
to  the  property  and  depreciation  in  the  rental  value  thereof, 
because  of  the  obstruction  in  the  street,  and  we  held  the  plain- 
tiflf  could  not  recover.  A  like  result  was  reached  in  Fairchild 
V.  St.  Louis,  97  Mo.  85,  and  in  Canman  v.  St.  Louis,  97  Mo.  92. 
These  cases  were  like  the  Rude  case,  except  that  in  one  plait^- 
tifif's  property  was  350  feet,  and  in  the  other  125  feet,  from  the 
same  obstruction.  It  was  then  held  that  to  bring  a  case 
within  the  amendment,  the  plaintiflf,  if  suing  for  consequential 
damages,  must  show  that  he  suffered  an  injury  special  and 
peculiar  to  his  property,  and  that  it  was  not  enough  to  show  a 
damage  the  same  in  kind  as  that  suffered  by  other  persons, 
though  different  in  degree.  The  plaintiffs  in  those  cases  were 
not  deprived  of  access  to  the  street,  nor  were  any  of  their  prop- 
erty rights  disturbed.  The  inconvenience  was  the  same  as 
that  of  other  persons  desiring  to  pass  on  and  along  the  street. 
It  seems  to  be  held,  under  the  English  lands  clauses  consoli- 
dation act,  that  to  recover  for  land  "injuriously  affected," 
the  plaintiff  must  show  that  ho  has  sustained  a  peculiar  dam- 
age: 3  Sedgwick  on  Damages,  8th  ed.,  sec.  1092. 

Judge  Dillon  shows  with  great  clearness  that  the  old  line 
of  decisions  overlooked  the  fact  that  an  easement  or  incorporeal 
right  annexed  to  land,  as  that  of  ingress  and  egress  and  light, 
is  as  much  property  as  the  right  to  the  land  itself,  and  tliat 
the  various  constitutional  amendments  were  designed  to  pro- 
tect these  rights;  but  that  it  was  not  the  intention  of  these 
amendments  to  create  a  right,  and  to  give  a  remedy  in  all 
casei  of  consequential  damages  for  injuries  to  private  prop- 
erty.    He  says:  "  A  city,  for  example,  under  legislative  au- 
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thority,  might  condemn  land  for  the  purpose  of  establishing  a 
hospital  thereon,  or  a  prison,  which,  if  established,  would  have 
the  consequential  effect  to  injure  or  depreciate  the  market  or 
actual  value  of  property  in  the  neighborhood.  Such  injuries, 
however,  would  not,  in  our  judgment,  be  within  the  constitu- 
tional amendment.  This  amendment  must,  as  it  seems  to  us, 
be  limited  to  cases  where  the  corpus  of  the  owner's  property 
itself,  or  some  appurtenant  right  or  easement  connected  there- 
with, or  by  the  law  annexed  thereto,  is  directly  (that  is,  in 
general,  if  not  always,  physically)  affected,  and  is  also  specially 
affected  (that  is,  in  a  manner  not  common  to  the  property 
owner  and  to  the  public  at  large) ;  and  such  direct  and  special 
injury  must  be  such  as  to  depreciate  the  value  of  the  owner's 
property  ":  2  Dillon  on  Corporations,  4th  ed.,  sec.  587  d. 

Mr.  Lewis,  though  following  a  very  liberal  interpretation  of 
the  words  "injured,"  "damaged,"  says:  "Unless  the  owner 
is  disturbed  in  the  enjoyment  of  some  right  which  he  is  enti- 
tled to  make  use  of  in  connection  with  his  property,  he  cannot 
recover.  If  the  loss  or  depreciation  arises  from  the  mere 
proximity  of  the  work  or  improvement,  or  from  its  unsightly 
nature,  or  its  incongruity  with  the  uses  to  which  the  neighbor- 
ing property  is  put,  there  can  be  no  recovery.  There  are  no 
decided  cases  to  which  we  can  refer  on  this  point,  but  we  can 
easily  illustrate  our  meaning.  Suppose  the  public  authorities 
purchase  or  condemn  a  lot  in  a  fashionable  residence  locality, 
and  erect  and  maintain  a  jail  thereon,  and  suppose  the  direc- 
effect  is  to  depreciate  the  surrounding  property  twenty-five  or 
fifty  per  cent.  Is  the  property  so  depreciated  damaged,  in- 
jured, or  injuriously  affected  within  the  meaning  of  the  pro- 
visions in  question?  We  answer  in  the  negative,  because  the 
owners  have  not  been  disturbed,  either  in  the  enjoyment  of 
their  estates  or  of  any  right  connected  with  their  estates  ": 
Lewis  on  Eminent  Domain,  sec.  236. 

The  amendment  must  be  construed  and  applied  in  view  of 
the  evils  which  it  was  designed  to  remedy.  We  have  seen 
that  before  this  amendment  there  were  many  cases  where  the 
corpus  of  the  property  was  not  taken,  yet  rights  directly  an- 
nexed to  the  property  were  injured,  and  that  for  such  conse- 
quential damages  the  property  owner  had  no  remedy,  because 
the  act  was  authorized  by  law.  Whether  the  plaintiff  must 
now,  in  all  cases  when  claiming  that  his  property  has  been 
"damaged  "for  public  use,  show  that  the  injury  is  one  for 
which  he  might  have  maintained  an  action  if  the  act  had  not 
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been  done  by  authority  of  law,  we  need  not  say  in  this  case. 
What  we  do  say  is  this,  that  he  must  show  that  the  property 
itself,  or  some  right  or  easement  connected  therewith,  is  di- 
rectly affected,  and  that  it  is  specially  affected. 

The  plaintiff  in  this  case  has  failed  in  both  of  these  respects. 
In  the  first  place,  his  property  is  not  directly  affected  by  the 
proposed  structure,  —  he  is  not  deprived  of  any  access  to  the 
street  or  any  other  incorporeal  right  annexed  or  attached  to 
his  property.  Again,  the  annoyance  which  he  or  those  occu- 
pying the  property  as  a  residence  will  be  obliged  to  endure  ia 
not  different  from  that  to  other  persons  within  the  sound  of 
the  gong  or  the  commotion  incident  to  the  house,  though  it 
may  be  greater  in  degree.  His  property  is  not  specially 
affected.  If  the  plaintiff  is  entitled  to  damages  in  this  case, 
then  compensation  must  be  allowed  for  any  depreciation  in 
the  market  value  of  property  arising  from  the  erection  of  a 
court-house,  jail,  or  other  public  building.  The  text-writers 
cited  Bay  such  cases  are  not  within  the  amendment,  and  to 
this  we  agree. 

2.  The  defendant,  it  is  admitted,  has  the  charter  power  to 
erect  fire-engine  houses  within  the  city;  and  it  cannot  be  said 
that  such  a  structure  is  a  nuisance.  That  it  may  become  one, 
by  improper  use,  may  be  conceded,  but  that  furnishes  no  ground 
for  enjoining  the  erection  of  the  house.  There  is  some  evi. 
dence  that  this  building  could  be  placed  within  a  block  or  two 
of  the  present  site,  among  shops  and  small  stores,  so  as  not  to 
annoy  residences;  but  so  long  as  the  house  is  not  made  a  nui- 
sance by  improper  use,  it  is  not  for  the  courts  to  say  where  it 
shall  be  placed.  People  who  congregate  in  cities  must  be 
prepared  to  submit  to  some  inconveniences. 

The  judgment  in  this  case  is  reversed  and  the  bill  dismissed. 


Damaob  worn  Ihjubt  to  Profkrtt,  whbit  Rboovkrabli.  —  When,  by 
tho  coaatmotioQ  of  any  works,  there  ia  a  physical  interference  with  any  riglit, 
pnblio  or  prirato,  which  the  owner  of  property  ii  entitled  to  make  nse  of  ia 
eonnection  with  snch  property,  there  ie  a  right  to  compensation,  if,  by  rea- 
son of  snch  interference,  the  valne  of  the  property  is  lessened:  OainavUle  etc 
R'y  Co.  T.  Hcdl,  78  Tex.  169;  22  Am.  St  Rep.  42,  and  note.  Property  is 
"damaged  for  publio  ase,"  within  the  meaning  of  the  constitution,  when  an 
abatting  proprietor  is  damaged  by  the  grade  of  street  being  established  or  an 
established  grade  being  altered:  Sheehy  r.  Kantcu  Oity  etc  KyOo.,  94  Ma 
574}  4  Am.  81  Bep.  396,  and  extended  note.  Depriving  one  of  the  beneficial 
mse  of  his  land  is  in  the  sense  of  the  law  a  taking  of  bis  lands;  Bottom  etc 
MiU  Corp.  T.  Newman,  12  Pick.  467i  23  Am.  Deo.  622. 
▲v.  St.  Rar.,  You  XXVUL- at 
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1kjokctioi»  to  Restrain  Damages.  —  Where  it  does  not  appear  that  • 
iparaon  will  sustain  any  special  or  peculiar  damages  in  consequence  of  an  ob- 
structed highway,  an  injunction  will  not  be  granted  at  his  suit  to  restrain 
■uch  obstruction:  Dawson  v.  St.  Paul  etc.  Ina.  Co.,  15  Minn.  136;  2  Am.  Rep. 
109.  Although  the  use  of  property  may  be  unlawful  or  unreasonable,  unless 
special  damage  ii  shown  a  neighboring  property  owner  cannot  base  thereon 
any  private  right  of  action:  Crat\ford  v.  Tyrrell,  128  N.  Y.  341.  An  action 
on  behalf  of  an  adjacent  land-owner  will  not  lie  to  recover  damages  from  the 
improper  construction  of  a  building,  where  it  ia  not  apparent  that  damage 
from  that  source  will  inevitably  ensue;  nor  for  having  opened  an  alley  which 
might  but  has  not  become  a  nuisance:  SUcet  v.  Miller,  54  Ark.  633. 


City  op  St.  Louis  v.  Conneotiout  Mutual  Life 
Insubanob  Company. 

[107  Missouri,  92.] 
IfunioiPAL  Corporation  Cobipellrd  to  Pat  Damages  Resulting  from 
DiTKcnvE  Sidewalk  cannot  Recover  Back  from  Abutting  Owner. 
—  A  municipal  corporation  cannot  recover  back  from  an  owner  of  prop- 
erty fronting  on  one  of  its  streets  damages  which  it  has  been  compelled 
to  pay  to  a  person  for  injuries  received  by  reason  of  its  failure  to  keep 
the  sidewalk  in  front  of  said  property  free  from  snow  aud  ice,  notwith- 
standing an  ordinance  of  the  city  requires  such  owner  to  keep  his  side- 
walk free  from  snow  and  ice,  and  imposes  a  penalty  for  its  violation. 

W.  0,  Marshall,  for  the  appellant. 

Lee  and  Ellis,  and  Montague  Lyon,  for  the  respondent. 

Brace,  J.  This  is  an  appeal  from  the  judgment  of  the  cir- 
cuit court  sustaining  a  demurrer  to  plaintiff's  petition.  The 
cause  of  action  set  up  in  the  petition  is,  that  the  plaintiff,  by 
the  final  judgment  of  the  circuit  court  of  the  city  of  St. 
Louis,  was  compelled  to  pay  one  Mattie  C.  Norton  the  sum  of 
$1,291.18  damages  and  costs,  for  injuries  received  by  her  from 
a  fall  in  passing  over  a  sidewalk  on  Locust  Street,  in  said  city, 
in  front  of  defendant's  property,  made  dangerous  and  unsafe 
by  an  accumulation  of  snow  and  ice  thereon,  which  the  de- 
fendant suffered  and  allowed  to  remain  in  violation  of  the  city 
ordinances,  wherefore  the  city  asks  judgment  for  the  amount 
it  was  so  compelled  to  pay.  The  ordinances  recited  in  the 
petition  require  the  owners  to  keep  the  sidewalk  and  gutters 
in  front  of  their  property  clean,  and  after  any  fall  of  snow  to 
cause  the  snow  to  be  immediately  removed  from  the  sidewalk 
fronting  their  property  into  the  carriage-way  of  the  street,  and 
declare  any  person  failing  to  comply  with  this  requirement 
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guilty  of  a  misdemeanor,  upon  conviction  of  which  such  per- 
son is  to  be  fined  not  less  than  five  nor  more  than  twenty  dol- 
lars. 

Before  the  judgment  against  the  city  in  favor  of  Mrs.  Norton 
became  conclusive,  the  case  was  reviewed  on  appeal  in  this 
court:  Norton  v.  City  of  St.  Louis,  97  Mo.  537.  In  that  case 
the  city  undertook  to  devolve  upon  the  defendant  here  pri- 
mary liability  for  the  injuries  Mrs.  Norton  received  by  reason 
of  the  unsafe  and  dangerous  condition  of  the  sidewalk  on 
which  she  fell.  We  there  held  that  it  was  the  duty  of  the 
city  to  keep  its  sidewalks  in  a  reasonably  safe  condition  for 
persons  traveling  thereon,  and  that  it  could  not  evade  or  cast 
this  duty  upon  others,  and  took  occasion  to  say:  "  Conceding 
that  the  city  has  the  power  to  cause  obstructions  upon  the  side- 
walk to  be  removed  at  the  expense  of  the  owners  of  the  ground 
fronting  thereon  (Charter,  art.  3,  sec.  21,  par.  9),  and  that  the 
ordinances  requiring  such  owners  immediately  after  any  fall 
of  enow  to  cause  the  same  to  be  removed  is  a  legitimate  mode 
of  exercising  that  power,  yet  the  city  could  not,  by  passing 
puch  an  ordinance,  relieve  itself  of  its  duty  to  the  plaintiff  and 
to  the  public  traveling  on  its  streets  of  keeping  its  sidewalks 
in  a  reasonably  safe  condition  for  travelers  thereon,  or  trans- 
fer or  impose  that  duty  upon  another;  nor  can  its  liability  for 
a  failure  to  discharge  that  duty  be  made  contingent  upon  the 
liability  of  the  citizen  to  the  city  for  a  failure  to  discharge  his 
duty  to  the  city  in  the  matter  of  removing  the  snow  as  re- 
quired by  ordinance.  For  a  neglect  of  this  duty  of  the  citizen, 
the  city  might  impose  such  a  penalty  as  would  be  calculated 
to  secure  its  performance,  if  it  has  the  power  to  impose  such  a 
burden;  but  it  could  not  create  a  liability  to  a  civil  action  for 
damages  by  a  private  individual  against  one  who  failed  to 
discharge  the  city's  duty  in  that  behalf" 

While  there  is  respectable  authority  for  the  position  that  a 
municipal  corporation  cannot  impose  upon  the  citizen  the  ob- 
ligation to  keep  the  public  sidewalk  in  front  of  his  premises 
free  from  obstruction  by  snow,  etc.,  at  his  own  expense  (6?rtrf- 
ley  V.  City  of  Bloomington,  88  III.  554;  30  Am.  Rep.  566;  Chi- 
cago V.  O'Brien,  111  111.  532;  53  Am.  Rep.  640),  the  weight  of 
authority,  is,  however,  the  other  way,  and  in  favor  of  the  posi- 
tion tentatively  stated  in  the  foregoing  dicta  as  to  such  power 
(many  of  the  cases  are  cited  in  brief  of  plaintiff's  counsel). 
From  the  exercise  of  this  power  by  the  city  through  its  ordi- 
nances creating  such  a  duty  upon  the  part  of  the  defendant  in 
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the  present  case,  counsel  for  plaintiff  deduce  the  conclusion, 
that  for  a  failure  of  the  defendant  to  discharge  its  duty  to  the 
city  under  the  ordinances,  the  city  has  a  right  over  to  recover 
back  from  the  defendant  the  damages  it  was  compelled  to  pay 
to  Mrs.  Norton.  But  this  does  not  follow.  The  damages  re- 
covered by  Mrs.  Norton  were  for  a  breach  of  the  city's  duty  to 
keep  its  streets  reasonably  safe  from  defects  resulting  from 
the  operation  of  natural  causes.  To  Mrs.  Norton  the  defend- 
ant owed  no  such  duty.  The  only  duty  it  owed,  in  regard  to 
the  sidewalk,  was  to  the  city;  that  duty  was  created  by  the  city 
in  its  ordinances,  in  which  it  prescribed  for  itself  and  its  citi- 
zens the  measure  of  damages  for  its  neglect  in  the  penalty  im- 
posed for  their  violation.  The  damages  the  city  was  compelled 
to  pay  may  have  been  the  result  of  its  failure  to  promptly  and 
efiBciently  enforce  its  ordinances.  But  it  was  its  duty  to  en- 
force them,  and  not  that  of  the  citizen;  the  duty  of  the  citizen 
is  to  obey,  and  if  he  fail  to  obey,  to  pay  the  penalty  which  the 
city  imposes  for  such  failure,  and  not  the  damages  which  the 
city  may  be  compelled  to  pay  for  its  neglect  to  perform  its 
duty. 

The  doctrine  on  this  subject  is  tersely  stated  in  2  Shearman 
and  Redfield  on  Negligence,  section  343,  as  follows:  "An 
abutting  owner,  as  such,  owes  no  duty  to  maintain  the  street 
or  sidewalk  in  front  of  his  premises,  and  is  not  responsible  for 
any  defects  therein  which  are  not  caused  by  his  own  wrong;- 
ful  act.  He  may,  consequently,  like  any  other  person  using 
the  sidewalk  in  front  of  his  premises,  recover  for  an  injury 
from  a  defect  therein  against  the  city  whose  duty  it  was  to 
keep  it  in  repair.  The  fact  that  he  violates  a  city  ordinance, 
which  requires  abutting  owners  to  remove  snow  and  ice  from 
the  sidewalk  in  front  of  their  premises  within  a  certain  time 
after  their  accumulation,  does  not  render  him  liable  to  one  in- 
jured by  falling  upon  such  snow  and  ice,  nor  to  the  city  which 
had  suffered  judgment  for  the  same  injury."  In  support,  see 
Kirby  v.  BoyUion  Market  A88\  14  Gray,  249;  74  Am.  Dec.  682; 
Vandyke  v.  Cincinnati,  1  Disney,  632;  Heeney  v.  Sprague,  11 
R.  I.  456;  23  Am.  Rep.  502;  Flynn  v.  Canton  Co.,  40  Md.  312; 
17  Am.  Rep.  603;  Moore  v.  Gadsden,  93  N.  Y.  12;  City  of  Hart- 
ford V.  Talcott,  48  Conn.  526;  40  Am.  Rep.  189;  dtp  of  Keo- 
kuk V.  District  of  Keokuk,  53  Iowa,  352;  36  Am.  Rep.  226;  2 
Black  on  Judgments,  sec.  575;  2  Dillon  on  Municipal  Cor- 
porations, 4th  ed.,  sees.  1012,  1035.  We  have  found  no  case 
in  conflict  with  the  doctrine  thus  stated.    The  case  of  Borough 


Oct.  1891.]     Savings  Bank  v.  Butchers'  etc.  Bank.         405 

of  BrooJcville  v.  Arth^irs,  130  Pa.  St.  501,  certainly  is  not;  for 
there  the  right  to  recover  by  the  borough  is  predicated  ex- 
pressly upon  an  agreement  for  a  good  consideration  to  keep 
the  sidewalk  in  repair. 

The  demurrer  was  properly  sustained,  and  the  judgment  of 
the  circuit  court  is  affirmed. 

Municipal  Corporations — Recovkry  over  bt,  aoaikst  Wrong-doer. 
—  When  a  city  charter  makes  it  the  duty  of  the  owner  of  every  lot  in  the 
city  to  keep  the  adjoiniug  sidewalks  in  good  repair,  and  empowers  the  super- 
intendent of  streets,  in  case  of  the  owner's  neglect  after  notice,  to  make  repairs 
and  collect  the  expenses  thereof  from  the  owner,  the  city  cannot,  in  the  ab* 
sence  of  negligence  on  the  part  of  the  owner,  recover  from  him  the  amount 
of  a  judgment  recorered  against  it  for  damages  sustained  by  one  who  was 
injured  in  consequence  of  a  defect  in  the  sidewalk  adjoining  such  owner's 
premises:  RoclusUr  v.  Campbell,  123  N.  Y.  405;  20  Am.  St.  Rep.  760,  and 
note;  Citi/  of  Keokuk  v.  Independent  Dist.  of  Keokuk,  53  Iowa,  352;  36  Am. 
Rep.  226.  The  opposite  view  is  held  in  the  following  cases;  Weaifield  r. 
Mayo,  122  Mass.  100;  23  Am.  Rep.  292;  Portland  v.  Richardson,  54  Me.  46; 
89  Am.  Dec.  720,  and  note;  Lowell  v.  Spaulding,  4  Gush.  277;  50  Am.  Deo. 
775,  and  note.  See  aUo  Brooklyn  v.  Brooklyn  etc  R,  R,  Go.,  47  N.  Y.  475; 
7  Am.  Rep.  469. 


Washinqto^j   Savings    Bank  •  v,  Butohebs'    and 
Drovers'  Bank. 

fl07  MrssoUBl,  1S3.] 

Stockholder's  LiABiLrrr  on  Unpaid  Stock  of  Corporatioic  does  not  Ma- 
ture DNiii.  Call  Made. — As  between  a  corporation  and  its  stock* 
holder,  the  latter'a  liability  on  his  unpaid  stock  does  not  mature  until  a 
call  is  made,  and  it  is  then  that  the  statute  begins  to  run.  Where  the 
ofhoers  of  a  corporation,  whose  affairs  are  in  the  hands  of  a  court,  have 
neglected  to  make  the  call,  the  court  may  make  the  call  in  the  interest 
of  the  creditors,  though  the  stockholders  are  not  made  parties  to  the 
suit,  and  the  receiver  or  other  officer  of  the  court  may  collect  the  unpaid 
stock  subtler iptions  by  suits  at  law  against  the  stockholders,  and  in  such 
cases  the  cause  of  action  does  not  accrue,  nor  the  statute  of  limitations 
begin  to  run,  until  a  call  or  some  authorized  demand  is  made. 

JatKjMK.vT  Creditor  mat  have  Execotion  against  Stockholder  for  Un- 
paid Stock  Subscription,  when. — Where  an  execution  has  been  is- 
sued on  a  judgment  against  a  corporation  and  returned  unsatisfied,  the 
judgment  creditor  may,  under  tlie  Missouri  statute,  have  execution 
against  a  stockholder  to  the  extent  of  the  unpaid  balance  of  his  stock. 
In  such  a  case  the  cause  of  action  dr>es  not  accrue  in  favor  of  the  creditor 
and  against  the  stockholder  until  judgment  is  obtained  and  execution 
returned  ntdla  bona,  and  the  statute  of  limitations,  for  all  the  purposes 
of  the  proceeding,  commencos  to  run  from  that  date. 

Call  for  Unpaid  Stock  Sobscription  not  Nece-ssart,  whm.  —  A  call  for 
unpaid  stock  subscription  is  not  necessary,  where  the  creditor  takes  oul 
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execution  therefor  after  judgment  obtained  and  execution  returned  nulia 
bonOj  nor  where  the  creditor  brings  his  suit  directly  against  the  stock* 
holder,  under  the  section  of  the  statute  which  gives  him  a  direct  action 
against  a  stockholder,  in  case  of  a  dissolution  of  the  corporation. 

Cekditors'  Bill  Maintainablk  aqainst  Stockholders  Who  bays  mot 
Paid  xtp  their  Subscriptions,  when.  —  In  equity  a  creditors'  bill  may 
be  maintained  by  the  creditors  of  a  corporation  against  stockholders  who 
bare  not  paid  tip  their  stock  subscriptions,  notwithstanding  the  statute 
furnishes  other  remedies  to  the  creditors;  and  in  such  a  suit  it  is  no  de- 
fense  that  the  stock  is  payable  upon  call  of  the  board  of  directors,  and 
that  no  call  has  been  made. 

Statute  of  Limitations  Applies  to  Equitable  as  Well  as  Legal  Causes 
or  Action.  —  The  Missouri  statute  of  limitations  applies  to  equitable  a« 
well  as  legal  causes  of  action. 

Statxttb  or  Limitations,  Runnino  of.  Suspended  when.  —  When  the 
president  of  an  insolvent  bank,  to  whom  the  directors  have  for  year* 
before  its  suspension  intrusted  the  entire  management  of  its  affairs,  with* 
out  authority  from,  but  with  the  knowledge  of,  the  directors,  closes  the 
bank,  issues  to  the  creditors  scrip  payable  in  three  years,  and  secured  by 
a  mortgage  on  his  own  property,  collects  the  bank  assets  and  applies 
them  to  the  payment  of  the  scrip  without  objection  on  the  part  of  the 
directors,  the  issuance  of  the  scrip  will  suspend  the  running,  during  those 
three  years,  of  the  statute  of  limitations  against  the  cause  of  action 
which  the  creditors  had,  at  the  time  of  the  suspension  of  the  bank, 
against  the  stockholders,  for  the  amount  of  their  unpaid  subscriptions. 
The  act  of  the  president  in  procuring  such  extension  of  time  without  any 
act  of  the  directors,  thoiigh  unusual,  is  binding  upon  the  corporation  and 
its  stockholders. 

Corporation  may  Ratify  Unauthorized  Acts  of  its  Agents.  —  A  corpora- 
tion may  ratify  the  unauthorized  acts  of  its  agents  without  such  ratifi- 
cation being  evidenced  by  a  vote  or  formal  resolution  of  the  board  of 
directors,  and  when  such  unauthorized  acts  are  clearly  beneficial  to  the 
corporation,  a  presumption  of  ratification  will  arise  from  slight  oiroum* 
stances. 

Creditor's  bill.    The  opinion  states  the  case. 
James  P.  Maginn,  for  the  appellants. 

Hitchcock,  Madillf  and  Finkelnhurg,  for  Walsh,  executor, 
respondent. 

TF.  H.  Clopton,  for  respondent  Maguire. 

M.  L.  Oray^  for  the  administrators  of  J.  A.  Wright,  respond- 
ents. 

Black,  J.  The  Washington  Savings  Bank  and  Rudolph 
Kohn  brought  this  suit,  for  themselves  and  all  other  creditors 
of  the  Butchers'  and  Drovers'  Bank  who  should  come  in  and 
contribute  to  the  expenses  of  the  suit,  against  the  defendant 
bank,  and  some  twenty  or  more  stockholders  therein,  to  recover 
balances  due  on  unpaid  stock.     The  circuit  court  gave  judg- 
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ment  for  all  of  the  defendants,  on  the  ground  that  the  cause  of 
action  was  barred  by  the  five  years'  statute  of  limitations,  and 
hence  did  not  consider  the  other  questions  presented  by  the 
pleadings  and  evidence.  The  facts  will  now  be  stated  with  a 
view  only  of  disposing  of  this  question. 

The  Butchers'  and  Drovers'  Bank  was  a  corporation  organ- 
ized under  the  laws  of  this  state.  It  became  insolvent  and 
ceased  to  do  a  banking  business  on  the  13th  of  July,  1877, 
owing  at  that  timfe  about  seven  hundred  thousand  dollars. 
The  stock  consisted  of  2,610  shares  of  $100  each,  upon  which 
there  had  been  paid  in  cash  and  dividends  fifty  per  cent,  and 
no  more.  At  the  commencement  of  this  suit,  some  of  the 
stockholders  had  paid  the  balance  due  upon  their  stock,  and 
the  remaining  resident  solvent  stockholders  are  made  defend- 
ants. 

Mr.  B.  M.  Chambers  was  president  of  the  bank  for  a  period 
of  ten  years  before  its  suspension,  and  during  the  last  five  years 
of  that  time  the  board  of  directors  held  but  fevr  meetings.  In 
short,  Mr.  Chambers  managed  the  business  without  aid  from 
the  directors.  He  got  some  of  them  together  on  the  day  the 
bank  suspended.  They  opposed  suspension,  but  the  bank 
being  insolvent,  he  closed  the  doors. 

Mr.  Chambers,  as  president  of  the  bank,  called  a  meeting 
of  the  creditors,  and  at  that  meeting  he  proposed  to  issue 
scrip  for  the  outstanding  debts,  to  mature  in  three  years, 
that  is  to  say,  on  the  1st  of  August,  1880,  and  to  secure  the 
same  by  a  mortgage  upon  property  owned  by  his  wife  and  sis- 
ters, he  to  go  on  and  close  up  the  business  of  the  bank.  The 
proposition  was  accepted  by  nearly  all  the  creditors.  The 
scrip  was  issued  in  the  name  of  and  as  obligations  of  the 
bank,  and  security  given  as  proposed.  The  arrangement  was 
made  by  Chambers,  as  president,  without  any  action  on  the 
part  of  the  directors.  During  the  three  years  Chambers  col- 
lected in  the  assets  and  paid  ofif  from  four  hundred  thouand  to 
five  hundred  thousand  dollars  of  the  scrip.  Shortly  after  the 
expiration  of  that  time,  the  remaining  assets  were  levied  upon 
under  executions  issued  on  judgments  recovered  on  the  un- 
paid scrip. 

The  plaintiff  Kohn  and  one  Kelcher  were  creditors  of  the 
Butchers'  and  Drovers'  Bank  when  it  closed,  and  they  received 
scrip  in  payment  of  their  debts,  thus  extending  the  time  of 
payment  for  three  years.  They  brought  suit  against  the  bank 
on  this  scrip  in  1880.     Kohn  recovered  judgment  on  the  22d 
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of  December,  1880,  for  $10,225,  and  another  on  the  7th  of 
April,  1881,  for  $6,230;  and  in  December,  1880,  Kelcher  ob- 
tained judgment  for  $15,330,  which  last  judgment  was  assigned 
to  the  Washington  Savings  Bank,  the  other  plaintiff  in  this 
case.  Executions  were  issued,  and  were  returned  nulla  bona 
the  6th  of  June,  1881.  Proceedings  were  then  prosecuted 
against  some  of  the  stockholders  under  section  736,  Revised 
Statutes,  1879,  by  means  of  which  the  plaintiffs  collected  some 
sixteen  thousand  dollars.  This  suit  was  commenced  on  the 
10th  of  October,  1884. 

There  is  this  provision  in  the  bank  articles  of  association: 
**  The  remainder  of  the  stock  so  subscribed  shall  be  paid  upon 
«alls  and  upon  such  terms  as  the  board  of  directors  herein- 
after mentioned  may  from  time  to  time  prescribe."  No  call 
was  ever  made  by  the  directors. 

To  repeat,  the  important  dates  are:  The  bank  closed  July 
13,  1877;  three  years*  scrip  issued  August  1,  1877;  plaintiffs 
sued  the  bank  in  1880;  judgments  recovered  December  21, 
1880,  and  April  7,  1881;  nulla  bona  return  of  executions,  June 
6,  1881;  this  action  commenced,  October  11,  1884. 

The  important  question  is,  When  did  this  cause  of  action 
accrue  in  favor  of  these  plaintiffs  and  against  the  defendant 
stockholders? 

The  stockholders,  by  the  terms  of  their  subscriptions,  agreed 
to  pay  the  remainder  of  their  stock  at  such  time  as  it  should 
be  called  for  by  the  board  of  directors.  As  between  the  cor- 
poration and  a  stockholder,  the  liability  of  the  latter  on  his 
unpaid  stock  does  not  mature  until  a  call  is  made,  and  it  is 
then  that  the  statute  of  limitations  begins  to  run.  Where  the 
officers  of  the  corporation  have  neglected  to  make  the  call  and 
the  affairs  of  the  corporation  are  in  the  hands  of  a  court,  the 
court  may  make  the  call  in  the  interests  of  creditors,  though 
the  stockholders  are  not  made  parties  to  the  suit.  In  such 
cases,  the  receiver  or  other  officer  of  the  court  may  collect  the 
unpaid  stock  subscriptions  by  suits  at  law  against  the  stock- 
holders, and  in  such  cases  the  cause  of  action  does  not  accrue, 
nor  the  statute  of  limitations  begin  to  run,  until  a  call  or  some 
authorized  demand  is  made:  Scovill  v.  Thayer,  105  U.  S.  143; 
Olenn  v.  Semple,  80  Ala.  159;  60  Am.  Rep.  92;  Lehman  v. 
Glenn,  87  Ala.  618;  Glenn  v.  Williams,  60  Md.  93;  Hawkins 
V.  Olenn,  131  U.  S.  319;  Wait  on  Insolvent  Corporations,  sec. 
631. 

Where,  however,  an  execution  has  been  issued  on  a  judg- 
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ment  against  a  corporation  and  returned  unsatisfied,  the  Judg- 
ment creditor  may,  under  our  statute,  have  execution  against 
a  stockholder  to  the  extent  of  the  amount  of  the  unpaid  bal- 
ance on  his  stock:  Rev.  Stats.  1879,  sec.  736.  In  such  cases, 
the  cause  of  action  does  not  accrue  in  favor  of  the  creditor 
and  against  the  stockholder,  until  judgment  is  obtained,  and 
execution  returned  nidla  bona;  and  it  must  follow  that  the 
statute  of  limitations,  for  all  the  purposes  of  such  a  proceed- 
ing, commences  to  run  from  that  date:  Cook  on  Stock  and 
Stockholders,  2d  ed.,  sec.  225.  In  such  cases,  a  call  upon  un- 
paid stock  is  not  essential;  nor  is  a  call  necessary  when  the 
creditor  brings  his  suit  directly  against  the  stockholder  under 
section  745.  That  section  gives  the  creditor  a  direct  action 
against  a  stockholder  in  case  of  dissolution  of  the  corporation. 
This  suit  is  not,  however,  founded  upon  either  of  these  stat- 
utes. It  is  simply  a  creditor's  bill.  It  is  not  even  a  general 
winding-up  bill.  It  is  conceded  on  all  hands  that  unpaid 
stock  is  a  fund  which  the  corporation  holds  for  the  payment 
of  its  debts,  and  the  object  of  this  suit  is  to  satisfy  these  un- 
paid debts  out  of  this  fund,  the  only  remaining  one  of  the  in- 
solvent corporation.  Such  a  proceeding  may  be  maintained 
in  equity,  notwithstanding  the  statute  furnishes  other  reme- 
dies to  the  creditors.  In  a  suit  like  this,  brought  against  the 
corporation  and  stockholders,  it  is  no  defense  that  the  stock  is 
payable  upon  call  of  the  board  of  directors  and  that  no  call 
has  been  made.  On  this  subject  it  was  said  in  Hatch  v.  Dana^ 
101  U.  S.  205:  "  And  it  would  seem  to  be  singular  if  the  stock- 
holders could  protect  themselves  from  paying  what  they  owe 
by  setting  up  the  default  of  their  own  agents.  But  in  this 
case  the  company  went  out  of  business  before  the  complainant 
obtained  his  judgment,  and  it  does  not  appear  that  since  that 

time  it  has  had  any  officers  who  could  make  the  call 

However  this  may  be,  it  is  well  settled  that  a  court  of  equity 
may  enforce  payment  of  stock  subscriptions,  though  there  have 
been  no  calls  for  them  by  the  company";  citing  Henry  v.  F«r- 
million  etc.  R.  R.  Co.,  17  Ohio,  187,  where  it  is  said:  "  When  a 
company  becoming  insolvent,  as  in  this  case,  abandons  all  ac- 
tion under  its  charter,  the  original  mode  of  making  calls  upon 
ttockholders  cannot  be  pursued.  The  debt,  therefore,  from 
that  time  must  be  treated  as  due  without  further  demand." 
"This,"  Bays  the  court  in  the  Hatch-Dana  case,  "means,  of 
course,  as  between  the  debtor  and  creditor  of  the  corporation. 
After  all,  a  company  call  is  but  a  step  in  the  process  of  collec- 
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tion,  and  a  court  of  equity  may  pursue  its  own  mode  of  col- 
lection so  that  no  injustice  is  done  to  the  debtor." 

It  must  therefore  be  held  that  a  call  for  the  unpaid  stock 
was  unnecessary  to  the  maintenance  of  this  suit.  Our  statute 
of  limitations  applies  to  equitable  as  well  as  legal  causes  of 
action.  With  these  results,  it  is  insisted  by  the  defendants 
that  this  suit  could  have  been  commenced  on  the  13th  of  July, 
1877,  when  the  bank  ceased  to  do  a  regular  business,  and  that 
the  cause  of  action  accrued  at  that  date. 

The  debt  held  by  one  of  the  plaintiffs  and  that  held  by  the 
assignor  of  the  other  were  due  when  the  bank  suspended,  but 
the  time  of  payment  was  extended  until  the  1st  of  August, 
1880,  by  the  issuing  and  acceptance  of  the  scrip.  Until  this 
scrip  matured  the  plaintiflfs  had  no  cause  of  action,  either 
against  the  bank  or  stockholders. 

But  the  defendants  insist  that  as  this  scrip  was  issued  by 
the  president  without  any  action  on  the  part  of  the  directors, 
it  does  not  have  the  efifect  to  stop  the  running  of  the  statute  in 
favor  of  the  stockholders. 

As  the  corporation  was  insolvent,  it  was  certainly  within  its 
proper  corporate  powers  to  make  an  assignment  for  the  bene- 
fit of  the  creditors,  or  to  make  some  arrangement  with  them 
whereby  the  assets  could  be  collected  and  properly  applied. 
This  act  of  the  president  in  procuring  an  extension  of  time 
was,  therefore,  one  not  out  of,  but  clearly  within,  the  corporate 
powers  of  the  company.  The  objection  must,  therefore,  re- 
solve itself  into  this  inquiry,  whether  the  power  to  make  the 
assignment  had  been  conferred  upon  him  as  president.  We 
are  not  advised  what  powers  he  had  by  force  and  operation  of 
the  by-laws,  if  any  the  corporation  had.  The  undisputed  evi- 
dence, however,  is,  that  the  directors  intrusted  to  and  devolved 
upon  the  president  the  entire  management  of  the  affairs  of 
the  bank.  This  state  of  things  had  existed  for  years  prior  to 
the  suspension.  "The  authority  of  the  subordinate  agents  of 
a  corporation  often  depends  upon  the  course  of  dealing  which 
the  company  or  its  directors  have  sanctioned.  It  may  be 
established,  without  reference  to  the  official  record  of  the  pro- 
ceedings of  the  board,  by  proof  of  the  usages  which  the  com- 
pany has  permitted  to  grow  up  in  its  business,  and  of  the 
acquiescence  of  the  board  charged  with  the  duty  of  supervising 
and  controlling  the  company's  business":  1  Morawetz  on  Pri- 
vate Corporations,  2d  ed.,  sec.  o09. 

While  the  act  of  the  president  in  procuring  this  extension  of 
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time  without  any  act  on  the  part  of  the  directors  is  an  unusual 
exercise  of  power,  still  it  must  be  remembered  that  the  presi- 
dent was  for  all  practical  and  business  purposes  the  bank,  and 
this,  too,  with  the  knowledge  and  approval  of  the  directors 
We  have  no  hesitancy,  therefore,  in  concluding  that  he  had 
the  authority  to  make  the  arrangement  which  he  did  make 
for  an  extension  of  time,  and  that  it  is  binding  alike  upon  the 
corporation  and  its  stockholders. 

Besides  this,  it  is  competent  for  a  corporation  to  ratify  the 
unauthorized  acts  of  its  agents,  and  the  ratification  need  not 
be  evidenced  by  a  vote  or  formal  resolution  of  the  board  of 
directors:  First  Nat.  Bank  v.  Fricke,  75  Mo.  178.  Here  the 
bank  for  three  years  proceeded  to  settle  up  its  affairs,  collect 
and  pay  out  from  four  hundred  thousand  to  five  hundred 
thousand  dollars  pursuant  to  the  agreement  made  with  the 
creditors,  without  a  word  of  objection  from  the  directors  or 
stockholders,  so  far  as  we  are  informed.  The  arrangement 
was  one  highly  beneficial  to  the  bank;  for  it  is  manifest  that 
thousands  of  dollars  were  saved  and  applied  in  discharge  of 
debts,  which,  but  for  the  agreement  with  the  creditors,  would 
h.ive  been  consumed  in  fees  and  other  expenses.  Where  an 
unauthorized  act  of  an  agent  of  a  corporation  is  clearly  benefi- 
cial to  the  corporation,  a  presumption  of  ratification  will  arise 
from  slight  circumstances:  2  Morawetz  on  Private  Corporations, 
sec.  629.  A  more  complete  case  of  ratification  could  hardly 
be  made  out  than  that  disclosed  by  the  evidence  in  this  case. 

It  must  therefore  be  and  is  held  that  this  scrip  constituted 
valid  obligations  of  the  bank,  and  being  valid  as  to  the  cor- 
poration, it  is  binding  upon  the  stockholders.  No  distinction 
can  be  made  between  the  liability  of  the  bank  on  this  scrip 
and  the  liability  of  the  stockholders  to  pay  up  their  stock  sub- 
scriptions to  discharge  these  obligations.  As  before  said,  this 
scrip  did  not  mature  until  August,  1880,  and  until  that  time 
the  plaintiff  had  no  cause  of  action  against  the  bank  or  stock- 
holders. The  cause  of  action  did  not  accrue  prior  to  that  date, 
and  as  five  years  had  not  elapsed  between  that  date  and  the 
conunenoement  of  this  suit,  the  plea  of  the  five-year  statute  of 
limitations  must  fail.  As  to  this  defense,  it  is  unnecessary  to 
say  whether  the  statute  began  to  run  at  that  date,  or  when 
there  had  been  a  nulla  bona  return  of  the  execution. 

As  some  of  the  defendants,  who  are  administrators,  have 
pleaded  the  special  two  years*  statute,  it  may  be  proper  to  say 
that,  in  our  opinion,  the  cause  of  action  did  accrue,  at  least 


412        SAYiMas  Bane  v.  Butchers'  etc.  Bank.     [Missouri, 

when  these  executions  were  returned  nulla  bona;  namely,  the 
6th  of  June,  1881.  At  that  time  the  plaintiffs  were  in  a  con- 
dition to  pursue  the  remedy  pointed  out  by  section  736  of  ths 
statutes.  At  that  time  the  assets  of  the  bank  had  been  col- 
lected or  sold  out  under  executions,  so  that  the  corporation  no 
longer  existed  for  the  purpose  for  which  it  was  created,  and  it 
was  a  dissolved  corporation  for  all  the  purposes  of  proceeding 
under  section  745  of  the  statutes:  Moore  v.  Whitcomby  48  Mo. 
543.    The  plea  of  the  two-year  statute  is  therefore  well  taken. 

As  stated  at  the  outset,  the  circuit  court  simply  ruled  upon 
the  question  presented  by  the  plea  of  the  statute  of  limitations. 

We  therefore  reverse  the  judgment,  and  remand  the  cause 
for  further  proceedings.  

CoRPOBATioNa — CALI.S  »0B  Ukpaid  Sobsoriptions  ~  Statctes  or  Lim- 
itations. —  Whea,  by  the  terms  of  sabscripbioa  to  the  stock  of  a  corporation, 
payments  are  to  be  made  ia  iastallments,  as  called  for  by  the  corporation,  tha 
statute  of  limitations  does  not  begin  to  run  in  favor  of  a  subscriber  until  a 
call  has  been  made:  SempU  v.  Olenn,  91  Ala.  245;  24  Am.  St.  Rep.  894,  and 
note;  note  to  Thompson  v.  Reno  Sav.  Bank,  3  Am.  St.  Rep.  827-829,  in  which 
the  question  as  to  the  necessity  for  calls  before  the  statnte  of  limitations  begins 
to  run  against  creditors'  claims  is  discussed. 

Corporations — Judomkitt  Crbditor  can  hayk  Exiootiok  AOAiNarr 
Stockuoldbbs  wusn.  —  Under  the  provisions  of  McClellan's  Digest  (Law* 
of  Florida,  sec.  40,  p.  236),  where  no  effects  or  property  can  be  found  belong* 
ing  to  a  corporation  with  which  to  satisfy  a  judgment  against  it,  the  jndg« 
ment  creditor  may,  upon  motion  to  the  conrt,  after  notice,  obtain  execution 
directly  against  the  share-holders,  to  the  par  value  of  the  stock  held  by  them> 
without  having  them  named  individually  as  parties  to  the  suit  in  which  the 
judgment  was  obtained:  Oibbi  v.  Davis,  27  Fla.  531. 

CORPORATIOKS  —  CaLLS  FOB  UNPAID    SUBSOBIPTIOKS,    WHXIT    KOT    NbCKS* 

8ART.  —  A  suit  in  equity  can  be  maintained  by  a  creditor  of  a  corporation 
against  a  subscriber  to  its  capital  stock  to  compel  the  payment  of  bis  unpaid 
subscription  without  attempting  to  procure  a  formal  call  to  be  made:  Tbomp* 
ton  V.  Beno  Sav,  Bank,  19  Nev.  242;  3  Am.  St.  Rep.  883;  note  to  T/ump$o» 
V.  Reno  Sav.  Bank,  3  Am.  St.  Rep.  811,  812. 

Corporations.  —  Crkditors'  Bill  against  stockholders  who  have  not  paid 
subscriptions:  See  note  to  Thompson  v.  Reno  Sao.  Bank,  3  Am.  St.  Rep.  808, 
811. 

Limitations  op  Actions  —  Effkct  in  Equity.  —  Equity  adopts  the  period 
of  limitation  fixed  by  statute  in  enforcing  the  rights  of  a  ward  against  the 
surety  on  his  guardian's  bond,  unless  there  is  some  equitable  reason  for  adopt, 
jng  a'dififerent  period:  OilleU  v.  fTtfey,  126  111.  310;  9  Am.  St.  Rep.  587,  and 
note. 

Ordinarily,  courts  of  equity  adopt  the  time  fixed  by  the  statute  of  limita* 
tions  for  barring  claims  at  law  in  analogous  cases  as  the  period  at  the  end  of 
which  they  will  conclude  a  recovery  in  equity:  Reynolds  v.  Sumner,  126  111. 
58;  9  Am.  St.  Rep.  523,  and  note.  In  cases  of  fraud  the  statute  of  limitations 
in  equity  runs  from  the  discovery  of  the  fraud:  Peck  v.  Bank  qf  Ameriea,  19 
R.  L  710. 
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Corporations — Ratikcation  of  Unauthorizrd  Act8  of  Aoknts. — 
Where  a  mortgage  is  sigaed  by  its  president  and  secretary  without  aothori* 
catioa  by  resolution,  but  the  corporation  receives  the  benefits  of  the  mortgage, 
the  defect  in  its  original  execution  will  be  deemed  cared  by  acquiescence  and 
ratification:  Horton  v.  Long,  2  Wash.  435;  26  Am.  St.  Rep.  867,  and  note. 
Where  a  corporation  has  had  the  benefit  of  a  contract  executed  by  its  agent 
in  disregard  of  a  formality,  slight  evidence  will  establish  ratification,  and 
estop  the  corporation  to  deny  its  validity:  Sherman  Center  etc  Co.  v.Morrit,  43 
Kan.  282;  19  Am.  St.  Rep.  134,  and  note.  To  entitle  the  president  to  recover 
salaries  paid  to  other  persons  employed  by  him  in  the  service  of  the  company, 
it  must  be  shown  that  the  services  were  known,  ratified,  and  adopted  by  the 
directors,  and  such  action  may  be  inferred  in  the  same  manner:  Bagaley  ▼. 
PUtsburg  etc  Iron  Co.,  146  Pa.  St.  478.  One  who  assumes  to  act  as  agent 
for  a  prospective  oorporation  does  not  bind  it  after  organization,  nnless,  with 
full  knowledge  of  the  facts,  it  accepts  the  benefits  of  bis  acts:  Buffington  v. 
Bardon,  80  Wis.  635.  The  acts  of  the  directors  of  a  corporation  in  violation 
of  a  by-law  may  be  ratified  by  the  share-holders,  and  sach  ratification  may  b« 
presumed  from  long  acquiescence  in  beneficial  acts,  with  knowledge  of  ths 
material  facts:  UnderhiU  v.  Santa  Barbara  etc  Co.,  93  CaL  300. 


Long  v.  Kansas  Cixr  Stook-yaeds  Company. 

[107  MissouBt,  29a.] 
VXM DOB  AND  ViNDIX  —  StATUTB  OF  LIMITATIONS  RUH8  IN  FaVOR  OF  VkNDKB 

IN  Possession  against  Claim  of  Dowkb  of  Vbndob's  Widow.  —  A 
vendee  of  land  in  possession  under  an  executory  eontraot  does  not  hold 
adversely  to  the  vendor,  so  long  as  the  parchase<money  remains  unpaid, 
and  the  statute  of  limitations  will  not  begin  to  ran  in  bis  favor;  bat  such 
possession  of  the  vendee  is  adverse  to  a  claim  of  dower  in  the  land  made 
by  the  vendor's  widow,  and  the  statute  will  ran  in  his  favor  against  saoh 
elaim. 

Ejectmeitt.    The  opinion  states  the  case. 

H.  M.  MeriwelheVf  for  the  appellant. 

Piatty  Ferryy  and  Hagerman,  for  the  respondent. 

Gantt,  p.  J.  The  action  is  ejectment  for  lot  3  in  block  5, 
and  lots  10  and  11  in  block  9,  Skiles  and  Western's  addition 
to  Kansas  City.  The  petition  contains  three  counts,  one  for 
each  lot.  The  answer  admits  the  possession,  but  denies  all 
other  allegations.  Plaintifif  sues  as  husband  of  Juliette,  for- 
merly  wife  of  Western. 

It  was  admitted  that  Skiles  and  Williana  W.  Western,  the 
latter  formerly  husband  of  the  said  Juliette,  was  the  common 
source  of  title  to  the  whole  of  Skiles  and  Western's  addition. 
On  June  21,  1869,  W.  W.  Western  and  wife,  Juliette,  made  to 
one  J.  F.  Kinney  a  power  of  attorney  authorizing  him  to  sell 


414         Long  v.  Kansas  City  Stock-yards  Co.     [Missouri, 

and  convey  all  their  interest  in  certain  real  estate,  including 
the  lots  in  controversy.  The  wife  signed  this  power  of  attor- 
ney, and  acknowledged  it  in  the  form  required  to  relinquish 
her  dower  by  deed  in  the  lands  of  her  husband.  Under  this 
power,  on  the  14th  of  September,  1869,  said  attorney  sold  lot 
10,  and  in  February,  1870,  he  sold  lot  11,  in  block  9.  A  mem- 
orandum of  these  sales  in  writing  was  made  and  delivered  to 
the  purchasers.  The  name  of  the  wife  was  not  signed  thereto 
by  the  attorney. 

On  the  8th  of  April,  1870,  a  contract  was  made  in  writing, 
signed  by  Skiles  and  Western,  by  William  C.  Kinney,  selling 
lot  3  in  block  5.  In  each  of  these  sales  a  part  only  of  the  pur- 
chase price  was  paid.  The  purchasers  under  these  contracts 
took  immediate  possession  of  the  respective  lots. 

William  W.  Western  died  in  July,  1870,  leaving  Juliette, 
his  widow,  and  two  children  surviving  him.  In  January, 
1873,  the  two  children  of  deceased,  by  their  guardian,  com- 
menced a  suit  against  the  said  widow  and  four  other  parties 
for  the  assignment  of  dower  and  partition  of  the  lots  in  said 
addition,  including  those  in  suit.  The  court  in  this  proceed- 
ing found  the  respective  interests  of  the  parties,  and  that  the 
widow  was  entitled  to  dower  in  the  interest  to  which  the  chil- 
dren were  found  to  be  entitled.  It  was  ordered  that  partition 
be  made  among  the  parties  according  to  their  respective  inter- 
ests, and  commissioners  were  appointed  to  make  the  partition. 
They  filed  their  report,  allotting  to  the  widow,  as  her  dower, 
the  lots  in  suit,  with  others,  the  same  also,  with  others,  being 
allotted  to  the  children.  The  report  was  duly  approved.  None 
of  the  purchasers  of  these  lots  from  Western  or  their  assignees 
were  made  parties  to  this  suit.  PlaintiflF  seeks  to  recover  upon 
the  life  estate  of  his  wife  to  these  lots  thus  assigned  to  her 
as  dower. 

Suits  for  the  specific  performance  of  the  contracts  of  sales 
by  Western  were  commenced  by  the  assignees  thereunder  in 
the  years  1876,  1877,  and  1879,  respectively.  The  widow  and 
heirs  of  Western  were  made  defendants  thereto,  the  prayer  of 
the  petition  being  that  all  the  right,  title,  and  estate  of  de- 
fendants be  divested  out  of  them  and  vested  in  plaintiffs. 
Decrees  were  rendered  in  these  suits  in  accordance  with  the 
prayers  of  the  petitions.  Under  these  decrees  defendant 
claims  title. 

This  suit  was  commenced  September  22, 1887,  and  was  tried 
by  the  court  without  a  jury.     From  instructions  given  and  ro- 
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fused,  it  is  evident  the  court  found  and  held  that  plaintiff's 
action  was  barred  by  the  statute  of  limitation.  If  the  court 
decided  correctly  on  this  defense,  there  will  be  no  occasion  to 
consider  the  other  intricate  questions  argued  before  us. 

The  fact  stands  undisputed  that  the  purchasers  from  West- 
ern went  into  possession  of  their  respective  lots  under  their 
contracts  prior  to  the  death  of  their  vendor,  which  occurred 
in  July,  1870,  and  continued  in  possession  without  interrup- 
tion until  the  commencement  of  this  suit.  The  only  right 
plaintiff  claimed  was  that  of  the  dower  of  his  wife,  derived 
through  the  seisin  of  her  former  husband,  William  W.  West- 
ern. If  the  statute  of  limitations  commenced  to  run  in  favor 
of  the  vendees  and  against  the  dower  right  of  the  widow  from 
the  death  of  the  husband,  it  is  clear  that  the  present  action  is 
barred,  though,  as  between  herself  and  the  heirs,  the  assign- 
ment of  dower  in  the  partition  case  was  conclusive.  Plaintiff 
contends,  that  inasmuch  as  the  possession  of  a  vendee  under 
a  contract  of  sale  is  not  hostile  to  the  rights  of  the  vendor  or 
his  heirs,  so  long  as  the  relation  of  vendor  and  vendee  is  recog- 
nized, and  inasmuch  as  the  widow  derives  her  right  to  dower 
through  the  seisin  of  the  husband,  it  follows  that  the  posses- 
sion of  these  vendees  was  not  adverse  to  the  dower  rights  of 
the  widow  while  it  was  held  under  the  contracts.  There  is 
no  doubt  of  the  correctness  of  the  proposition  that  a  vendee 
in  possession  under  an  executory  contract  does  not  hold  ad- 
versely to  the  vendor,  so  long  as  the  purchase-money  remains 
unpaid,  and  the  statutes  of  limitation  will  not  begin  to  run  in 
his  favor:  Adair  v.  Adair,  78  Mo.  634;  Ridgeway  v.  HoUiday^ 
59  Mo.  452;  Mahary  v.  Dollarhide,  98  Mo.  198;  14  Am.  St.  Rep. 
639.  Does  it  follow  from  this  that  such  possession  would  not 
be  adverse  to  the  claim  of  dower  by  the  widow  of  the  vendor? 

The  ground  upon  which  the  vendee  in  such  case  is  estopped 
to  set  up  the  bar  of  the  statute  against  the  vendor  is  based 
upon  the  fact  that  the  possession  is  taken  and  held  with  the 
permission  of  the  vendor,  or  subservient  to  his  rights.  The 
vendee  is  placed  in  possession  by  the  vendor,  and  *'  holds  as  a 
licensee  or  tenant  at  will."  As  is  said  by  this  court  in  Mahary 
V.  Dollarhide,  98  Mo.  202;  14  Am.  St.  Rep.  639:  "The  relation 
of  a  vendor  and  a  vendee,  when  the  vendee  takes  possession 
under  an  executory  contract,  for  many  purposes  is  likened  to 
that  of  landlord  and  tenant ":  See  Sedgwick  and  Wait  on  Trial 
of  Title  to  Land,  sec.  305. 

The  widow  of  the  vendor  or  landlord  does  not  stand  in  the 
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same  relation  to  the  vendee  or  tenant  of  the  husband  as  does 
the  heir.  The  privity  existing  between  the  heir  and  ancestor 
does  not  exist  in  respect  to  the  relation  between  the  husband 
and  his  widow.  The  statute  accords  to  the  wife  an  indepen- 
dence of  the  husband  and  a  protection  of  her  rights,  even  against 
the  acts  and  deeds  of  the  husband,  which  is  not  accorded  to  the 
heir:  Rev.  Stats.  1879,  sec.  2197.  "While,  in  a  certain  sense, 
she  takes  under  the  husband,  in  a  larger  sense  she  holds  under 
the  statute  that  exempts  her  rights  from  the  prejudicial  acts 
of  the  husband  and  the  judicial  proceedings  of  creditors  and 
others  ":  Davis  v.  Oreerif  102  Mo.  181. 

Upon  the  death  of  the  husband,  the  inchoate  right  of  dower 
becomes  absolute,  and  is  independent  of  the  title  of  the  heir  or 
alienee  of  the  husband.  Her  right  of  action  for  the  assignment 
of  dower  arises  immediately  upon  the  death  of  the  husband, 
and  may  be  against  the  heir  himself,  or  any  one  who  deforces 
her  of  it,  and  she  is  entitled  to  damages  from  the  death  of  her 
husband:  Rev.  Stats.  1879,  sec.  2206;  McClanahan  v.  Porter^ 
10  Mo.  749.  In  the  case  of  Robinson  v.  Ware,  94  Mo.  678,  it 
is  held  that  an  action  for  the  assignment  of  dower  is  an  action 
for  the  recovery  of  real  estate,  and  is  limited  by  the  statute 
governing  such  actions. 

It  is  also  the  settled  law  in  this  state  that  the  statute  of 
limitation,  applying  to  actions  for  the  recovery  of  real  estate, 
when  the  bar  is  complete,  operates  in  the  extinguishment  of 
the  title  and  right  of  the  one  against  whom  it  runs,  and  not 
merely  as  a  bar  to  the  action:  Sherwood  v.  Baker,  105  Mo.  472; 
24  Am.  St  Rep.  399;  Allen  v.  Mansfield,  82  Mo.  693. 

It  follows  that  the  undisputed  continuous  adverse  posses- 
sion of  the  lots  in  suit  by  the  vendees  of  the  husband  and  their 
assigns,  prior  to  the  commencement  of  this  suit,  was  a  com- 
plete extinguishment  of  any  right  of  the  widow,  and  a  bar 
to  any  possessory  action  by  her,  whether  founded  upon  a  life 
estate  or  a  mere  unassigned  dower. 

The  judgment,  then,  was  for  the  right  party,  whatever  may 
have  been  the  effect  of  the  partition  as  to  the  defendants,  or 
of  the  decree  in  the  specific  performance  suits  as  to  the  rights 
of  the  wife  of  plaintiff.  Nor  does  it  matter  that  he  could  not 
have  recovered  in  this  suit  if  her  dower  had  never  been  as- 
signed. If  the  bar  of  the  statute  was  complete,  she  had  no 
possessory  rights  which  she  could  enforce  in  any  form  of  action. 

Judgment  af^med. 
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Dower  —  Adverse  Possession  —  Statctk  o?  Limitations.  —  A  vendee  in 
possession  of  land  under  a  contract  of  purchase  holds  adversely  to  the  vendor 
from  the  time  of  payment  of  the  entire  purchase-money:  Newsoma  v.  Snow, 
91  Ala.  641;  24  Am.  St.  Rep.  9.34,  and  note.  The  possMsion  of  a  widow,  so 
long  as  her  dower  remains  unassigned,  is  not  adverse  to  one  who  purchases 
under  a  sale  made  by  the  administrator  of  her  deceased  husband:  Shenoood 
V.  Baker,  105  Mo.  472;  24  Am.  St.  Rep.  399,  and  note.  A  widow'e  right  of 
action  for  dower  in  lands  conveyed  by  the  husband  without  her  joining  in  the 
deed  accrues  at  his  death,  and  the  statute  of  limitations  commences  to  ma 
against  her  from  that  date:  Winters  v.  De  Turk,  133  Fa.  St.  359.  The  re* 
covery  of  dower  is  barred  by  the  statutory  limitation  in  cases  of  actions  of 
ejectment:  Beebe  v.  Z/^^«,  73  Mich.  114. 


Cunningham  v.  Anderson, 

[107  Missouri,  371.] 

Apmivistration  Sale,  Ordkb  ot  Publioatioh  Nkosssabt  to  Validitt 
op.  —  An  order  of  publication  is  necessary  to  give  a  probate  court  juris* 
diction  to  order  a  sale  of  land  for  the  payment  of  debts. 

Void  Administration  Salk  is  not  Validated  bt  Obdsr  ow  Approval. 
—  An  order  approving  an  administration  sale  cannot  by  any  retroactive 
effect  impart  validity  to  a  void  sale. 

PdBOHASKB  AT  VoiO  PbOBATS  SaLS  ENTITLED  TO  RbIMBUBSEMINT  WHBN. 
—A  purchaser  of  land  sold  at  an  administration  sale  for  the  payment  of 
debts,  who  fails  to  acquire  a  valid  title  because  of  a  mistake  in  the  de* 
scription  of  the  land,  will  have  an  equity  to  be  reimbursed  for  the  pay* 
ment  of  the  purchase- money,  where  it  was  applied  to  extinguish  the 
decedent's  debts,  and  also  for  taxes  paid  and  improvements  made  by  him 
in  good  faith. 

Ejectment.    The  opinion  states  the  case. 

Carleton  and  RohertSf  and  J,  B.  DenniSf  for  the  appellant. 

R.  B.  Oliver^  for  the  respondent. 

Sherwood,  P.  J.  This  action  of  ejectment  for  lands  in 
Pemiscot  Coanty  grows  out  of  two  administration  sales  or  at* 
tempted  sales  of  sach  lands,  the  manner  of  making  which  and 
other  attendant  circumstances  will  hereinafter  sufficiently  ap- 
pear. 

The  lands  belonged  to  the  estate  of  James  R.  Edsall.  His 
widow,  Charlotte,  became  the  administratrix,  and  upon  her 
application  the  land  in  controversy  was  duly  ordered  to  be 
sold.  Whether  the  order  embraced  other  landi  does  not  ap. 
pear,  and  every  step  taken  down  to  and  inclusive  of  the  order 
of  sale  being  in  conformity  to  law,  and  the  land  aforesaid  cor- 
rectly described,  but  in  the  notice  of  lalt  the  land  was  misde- 
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ecribed,  ■ — that  is,  the  number  of  the  section  was  given  as  sec- 
tion 13,  instead  of  section  31.  This  order  of  sale,  it  seems,  was 
made  in  1876,  and  at  the  sale  which  occurred  in  the  next  year 
tthe  land  was  cried  according  to  such  misdescription,  and  sold 
tn  that  way,  though  it  was  mentioned,  also,  by  the  auctioneer 
at  the  sale  as  the  "  Mound  farm,"  a  name  by  which  it  was 
commonly  known.  Anderson,  the  defendant,  bought  the  land 
at  the  sale,  paid  the  price  of  his  bid,  four  hundred  dollars,  and 
received  a  deed  duly  acknowledged  before  the  probate  judge; 
but  this  deed,  as  well  as  the  report  of  sale,  still  kept  up  the 
misdescription  aforesaid,  by  locating  the  land  in  section  13, 
instead  of  section  31.  This  sale  was  approved  in  open  court, 
and  such  approval  was  entered  on  the  minutes;  but  some 
days  after  court  adjourned,  and  when  entering  the  matter  of 
record,  the  mistake  was  discovered,  and  an  order  made  in  va- 
cation disapproving  the  sale,  and  a  similar  entry  was  made  on 
the  report,  based  upon  the  ground  that  the  notice  of  sale  did 
not  comply  with  the  order  of  the  court,  and  signed  by  the  pro- 
bate judge;  but  this  was  after  the  deed  was  made  and  deliv- 
ered and  payment  of  the  purchase-money,  which  money  was 
applied  in  the  payment  of  the  debts  of  the  deceased,  Franklin 
Cunningham,  one  of  the  creditors,  receiving,  it  seems,  a  por- 
tion of  such  disbursements.  Anderson  entered  upon  the  lands 
purchased,  and  has  remained  there  ever  since,  making  valu- 
able improvements  by  clearing  and  fencing  lands,  paying 
taxes,  etc. 

Mrs.  Edsall  made  final  settlement  and  resigned  her  admin* 
istration,  and  there  still  remaining  debts  unpaid,  said  Frank- 
lin Cunningham  was  appointed  administrator  de  bonis  non. 
This  was  in  1879  or  1880.  On  being  qualified,  he  presented 
his  petition  for  the  sale  of  all  of  the  lands  for  the  payment  of 
debts,  and  notice  was  duly  given  under  order  of  the  court  for 
the  sale  of  all  of  the  lands  of  the  estate  for  the  payment  of 
debts;  but  when  the  court  came  to  make  the  order  of  sale,  the 
land  in  controversy  was  excluded  from  such  order,  and  the 
lands  embraced  in  the  order  were  sold  by  Cunningham.  A 
year  or  so  afterwards  Cunningham  again  applied  by  original 
petition  for  the  sale  of  the  land  in  controversy;  but  the  pro- 
bate court  refused  to  make  such  order,  on  two  grounds:  1.  Be- 
cause there  had  been  no  order  of  publication  made;  and  2. 
Because  the  records  showed  the  land  had  already  been  sold, 
«nd  payment  made  therefor,  etc. 

About  a  year  after  this  application  was  denied,  from  which 


Oct.  1891.]  Cunningham  v.  Anderson.  419 

no  appeal  was  taken,  Cunningham  made  another  similar  ap- 
plication for  the  sale  of  the  land  in  litigation,  but  this  applica- 
tion was  denied  on  similar  grounds;  but  on  appeal  taken  to 
the  circuit  court  the  judgment  of  the  probate  court  was  re- 
versed, and  that  court  ordered  to  make  an  order  of  sale,  which 
it  did,  but  without  any  order  of  publication,  and  thereupon 
the  land  was  sold  and  deed  made  to  the  plaintiff,  the  purchaser. 
Aside  from  the  point  of  lack  of  order  of  publication,  the  pro- 
ceedings resulting  in  the  last  sale  were  legal.  In  1882  the 
records  of  the  probate  court  were  destroyed  by  fire,  and  the 
last  sale  took  place  in  1883,  and  the  report  of  the  sale  being 
approved,  Cunningham  made  a  deed  to  plaintiff  in  1885. 

1.  Though  the  order  of  publication  made  in  1879  on  the 
application  of  Cunningham  was  sufficiently  comprehensive  to 
embrace  all  the  lands  owned  by  the  deceased  at  his  death, 
yet  the  probate  court  refused  to  order  the  sale  of  the  land  in 
controversy,  and  the  power  and  jurisdiction  of  the  probate 
court  was  exhausted  and  spent  its  force  in  making  the  order 
of  sale  which  followed  the  order  of  publication.  Under  the 
terras  of  section  149,  Revised  Statutes,  1879,  it  was  within  the 
judicial  discretion  of  the  court  to  "  make  an  order  for  the  sale 
of  such  real  estate,  or  any  part  thereof";  but  it  declined  to 
make  an  order  sufficiently  comprehensive  to  embrace  the  land 
in  suit.  When  all  parties  in  interest  are  notified  by  publica- 
tion to  appear  and  show  cause,  etc.,  and  they  do  appear  in 
obedience  to  such  notification,  and  the  probate  court  makes  an 
order  of  sale  directing  that  only  a  portion  of  the  land  of  the 
estate  be  sold,  they  may  well  presume  that  this  land  thus  or- 
dered to  be  sold  will  be  sufficient  for  the  payment  of  debts;  or 
if  not  sufficient,  that  additional  notice  will  be  given,  and  this 
the  law  requires:  2  Woerner  on  Administration,  1049-1052; 
Ackley  v.  Dygert,  33  Barb.  176. 

2.  If  the  order  of  sale  in  the  present  instance  had  been  aa 
comprehensive  as  the  order  of  publication,  a  very  different 
question  would  be  presented,  —  one  not  necessary  to  be  now 
considered. 

As  no  order  of  publication  was  made,  the  probate  court  ac- 
quired no  jurisdiction  to  order  a  sale  of  the  land  in  suit;  and 
this  conclusion  is  not  at  all  affected  in  consequence  of  the 
judgment  of  the  circuit  court  directing  that  an  order  of  sale 
be  made.  It  was  beyond  the  power  of  the  circuit  court  to  make 
such  an  order;  and  by  that  mere  order  no  jurisdiction  could 
be  conferred  where  none  existed  before.     Upon  this  branch  of 
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this  caase,  and  for  the  reasons  given,  we  hold  that  no  title 
was  conveyed  to  plaintiff  by  reason  of  the  sale  made  by  the 
administrator  de  bonis  non. 

3.  It  is  claimed  by  plaintiff,  that  notwithstanding  the  facts 
aforesaid,  the  order  approving  the  sale  made  by  the  adminis- 
trator de  bonis  non  cured  any  previously  occurring  defective 
proceedings,  if  any  there  were.  This  is  a  misapprehension. 
While  perhaps  an  order  of  approval  may  cure  certain  irregu- 
larities, it  cannot  by  any  retroactive  effect  impart  validity  to 
a  void  sale:  Farrar  v.  Dean^  24  Mo.  16. 

4.  Again,  even  if  it  be  true  that  the  defendant  gained  no 
title,  either  legal  or  equitable,  by  his  purchase,  owing  to  the 
misdescription  of  the  land,  yet  he  undoubtedly  acquired  a  clear 
equity  to  be  reimbursed  for  his  payment  of  the  purchase-money 
which  went  in  extinguishment  of  the  debts  of  the  estate,  and 
for  taxes  paid,  and  improvements  made,  if  made  in  good  faith, 
and  until  thus  reimbursed  the  plaintiff  in  any  event  should 
not  in  equity  and  good  conscience  be  permitted  to  recover  the 
land  in  suit,  even  if  he  had  acquired  the  legal  title:  Schafer  v. 
Causey,  76  Mo.  365,  and  cases  cited;  2  Woerner  on  Adminis- 
tration, 1080,  1081. 

But  it  has  been  held  that  if  the  misdescription  were  merely 
such  as  not  to  mislead  purchasers,  this  would  not  prevent 
the  passing  of  the  kgal  title:  2  Woerner  on  Administration, 
1052,  1053.  It  is  unnecessary,  however,  to  rule  these  points 
definitely  at  the  present  time,  as  the  defendant  is  not  appeal- 
ing. 

The  conclusion  from  the  premises  is,  that  the  judgment  be 
affirmed.  

ExBcxnoRS  AHD  Admihistoators  —  ADMifnsTRATOR's  Sali  withodt  No- 
TXCB —  VAUDrrr  of.  —  An  administrator's  sale  ordered  and  confirmed  with- 
out notice  to  the  heirs  is  void:  Doe  v.  Bou/en,  8  Ind.  197;  65  Am.  Dec.  758, 
and  note;  Valte  v.  Fleming,  19  Mo.  454;  61  Am.  Dec.  566,  and  note;  note  to 
Reynolds  v.  Wilson,  60  Am.  Dec.  755. 

The  failure  of  the  execntors  to  give  notice  of  a  sale  as  prescribed  by  the 
statute  does  not  render  the  sale  void:  Bland  t.  MunccMer,  24  Miss.  62;  57 
Am.  Deo.  162,  and  note. 

EXBCUTORS  AND  AdMINISTBATOBS — EtfECT  OF  COMFIRUATIOK  OF  VoiD 
Salb  bt.  —  A  void  sale  of  the  lands  of  a  decedent  cannot  be  validated  by  a 
confirmation  of  the  commissioner's  report:  Bethel  v.  Bethel,  6  Bush,  65;  99  Am. 
Dec.  655,  and  note.  A  void  administrator's  sale  may  be  attacked  collaterally, 
notwithstanding  its  confirmation  by  »  probate  court:  Toumsend  v.  Tallant,  33 
Cal.  45;  91  Am.  Dec.  617,  and  note.  A  private,  sale  of  land  of  a  decedent  by 
hi*  administrator  upon  order  of  a  probate  court  for  the  payment  of  the  debts 
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of  the  decedent  is  not  roid  when  confirmed:  Apel  v.  KeJsey,  52  Ark.  341;  20 
Am.  St.  Rep.  183;  see  Rta  ▼.  McEidiron,  13  Wend.  465;  28  Am.  Dec.  471. 

ExKOUToaa  and  Administrators  —  Void  Salk  —  Riohts  or  Pdrchas- 
KRS.  —  A  purchaser  at  a  probate  sale,  which  is  founded  upon  a  petition  which 
does  not  contain  the  averments  necessary  to  give  the  court  jurisdiction,  ac- 
quires no  legal  title  which  he  can  convey;  but  he  may  acqnire  an  equity 
enforceable  against  the  heirs  who  have  received  the  purchase- money:  Wilson 
▼.  Holt,  83  Ala.  528;  3  Am.  St.  Rep.  768.  Where  an  executor  holds  in  his 
hands  money  derived  from  a  sale  of  the  lands  of  his  testator  which  is  dis- 
affirmed, the  purchaser  at  such  sale  is  entitled  to  a  decree  against  him  for 
the  amount  so  held:  Hudgin  v.  Hudgin,  6  Gratt.  320;  52  Am.  Dec  124;  ex* 
tended  note  to  Scott  v.  Dunn,  30  Aul  Deo.  177. 


Nave  v.  Adams. 

[107  MissODRl,  414.] 

JuDaHKirr  Concxusivb  as  Adjudication,  though  Partim  kot  Identical. 

—  A  judgment  is  conclusive  of  the  issues  involved  in  a  controversy  as 
between  the  parties  and  those  standing  in  privity  with  them,  although  in 
the  action  in  which  it  is  pleaded  some  only  of  the  parties  are  litigants. 

DbCREK   C0NCLU3IVK  A3  TO   EXTINOUISHMKNT    OF  LiBN   OF    DeBD   OF  TRUST, 

WHBN.  — Where,  in  a  former  suit  in  which  an  issue  was  raised  as  to  the 
validity  of  a  deed  of  trust  as  a  lien  on  certain  land,  the  decree  rendered 
ascertained  and  adjudged  the  several  specific  interests  of  tiie  parties  in 
such  a  manner  as  to,  in  effect,  eliminate  the  lien  of  the  deed  of  trust,  as 
between  the  parties,  the  decree  ia  conclusive  aa  to  the  extinguishment 
of  the  lien. 

JUDOHENT    CONCLUSIVB    BETWEEN    PARTIEa    ON    SaHB   SiDB   OF  CaUSR.  —  A 

judgment  is  conclusive  as  to  issues  raised  and  determined  between  par- 
ties on  the  same  side  of  the  cause. 

JUDGMENT   EFFXCTIVX   AS   ADJUDICATION   AGAINST  MaRRIBD  WoMAN,  WHEN. 

—  As  to  her  separate  property,  a  valid  judgment  against  a  married 
woman  ia  as  effective  as  an  adjudication  as  though  she  were  sole. 

SOPPLBMENTAL   PLEADING   MAT   INTRODUCE   FaCTS  THAT    HAVE    TraNSPIKKO 

SiKCB  Suit  Commenced.  — A  party  to  a  suit  may  by  supplemental  plead- 
ing bring  forward  facta  that  have  transpired  since  the  institution  of  tlie 
■nit,  which  may  tend  to  strengthen  or  reinforce  the  cause  of  action  or  de- 
fense stated  in  the  pleadings  before  the  court. 
Error  without  Prejudice  will  be  Di3reoarded  oir  Appeal. 

Suit  begun  in  1877,  by  Milton  J.  Bundy,  to  enjoin  the  en- 
forcement of  a  deed  of  trust  executed  by  him  to  certain  land, 
purporting  to  secure  the  sum  of  five  thousand  dollars  and  in- 
terest. The  defendants  are  Mary  A.  Adams,  the  owner  of  the 
claim  secured,  her  husband,  and  the  trustee  in  the  deed  of 
trust.  The  plaintiffs  now  are  the  heirs  at  law  of  the  original 
plaintiff,  Milton  J.  Bundy,  who  died  during  the  proceedings. 
The  case  is  a  sequel  to  Wett  v.  Bundy,  78  Mo.  407.    The  effect 
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of  the  judgment  rendered  in  the  circuit  court,  after  the  ap- 
pellate decision,  forma  the  chief  ground  of  controversy  now. 
The  present  suit  was  begun  a  few  days  before  West  v.  Bundy, 
18  Mo.  407,  but  was  continued  from  time  to  time  until  the  de- 
termination of  that  case.  The  pleadings  were  then  amended, 
and  the  judgment  in  West  v.  Bundy,  78  Mo.  407,  was  intro- 
duced as  a  controlling  fact  to  sustain  the  application  for  a  per- 
petual injunction  against  the  deed  of  trust  first  mentioned. 
The  judgment  in  West  v.  Bundy^  78  Mo.  407,  contained,  among 
other  things,  the  following:  "The  court  doth  further  adjudge 
and  decree  that  the  said  former  decree  of  this  court  vesting 
the  title  to  all  of  said  lands  aforesaid  in  said  Milton  J.  Bundy, 
so  far  as  the  said  interest  in  said  lands  inherited  as  aforesaid 
from  said  Marion  Bundy,  be  and  the  same  is  hereby  set  aside 
and  held  for  naught;  and  it  is  adjudged  and  decreed  by  the 
court  that  the  legal  and  equitable  right,  title  in  and  to  said 
lands  aforesaid,  inherited  by  plaintiflfs  as  aforesaid,  vest  and 
is  hereby  adjudged  in  the  said  plaintiffs  herein  according  to 
their  respective  rights  and  interests  as  herein  set  forth  and  de- 
clared; and  it  is  further  adjudged  and  decreed  by  the  court 
from  the  pleadings  and  the  evidence  that  the  said  Mary  A. 
Adams,  widow  of  said  James  A.  Bundy,  deceased,  is  not  en- 
titled to  dower  interest  in  said  lands,  or  in  any  part  thereof. 
It  is  further  adjudged  and  decreed  by  the  court  that  said 
Milton  J.  Bundy  is  the  owner  and  entitled  to  the  one  undi- 
vided half  of  the  whole  of  said  lands  under  and  by  virtue  of 
the  said  gift  aforesaid,  and  that  the  said  Milton  J.  Bundy  is 
further  entitled  to  the  one-fourth  part  of  the  other  one  undi- 
vided half  of  said  lands  inherited  from  his  brother,  said  Ma- 
rion Bundy,  and  his  said  sister,  Angeline  Gordon;  that  the  said 
Mary  A.  Adams  is  entitled  to  the  one-fourth  part  of  the  undi- 
vided half  of  said  lands  aforesaid,  being  that  part  inherited 
by  her  husband,  said  James  A.  Bundy,  from  his  son,  said 
Marion  Bundy,  and  his  daughter,  Angeline  Gordon,  and  de- 
vised to  her  by  his  last  will  and  testament;  that  the  said 
Albert  West,  grandchild  as  aforesaid,  is  entitled  to  the  one- 
fourth  part  of  the  undivided  half  of  said  lands  aforesaid,  inher- 
ited from  the  said  Marion  Bundy  and  Angeline  Gordon;  that 
said  Emma  J.  Patterson,  William  Reynolds,  and  Minnie  Rey- 
nolds, grandchildren  as  aforesaid,  are  entitled  to  the  one  fourth 
of  the  undivided  one  half  of  the  said  lands  aforesaid  jointly 
inherited  from  the  said  Marion  Bundy  and  Angeline  Gordon, 
It  is  further  adjudged  that  plaintiffs  have  and  recover  from 
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defendants  herein  their  costs  laid  out  and  expended,"  etc. 
The  trial  court  held  that  the  foregoing  judgment  was  conclu- 
sive of  the  rights  of  the  parties  in  this  suit,  and  found  for  the 
plaintiffs,  and  the  defendants  appealed.  The  other  facts  are 
stated  in  the  opinion. 

B.  R.  Vineyard  and  J.  R.  McKenzie,  for  the  appellants. 

William  Heren  and  Frank  Knickerbocker,  for  the  respondents. 

Barclay,  J.  The  facts  of  this  controversy  are  numerous, 
complicated,  and  spread  over  a  considerable  period  of  time; 
but  a  close  scrutiny  of  thera  shows  that  the  exact  points  of 
present  difference  lie  within  a  quite  narrow  field. 

In  the  opinion  of  this  court  in  West  v.  Bundy,  78  Mo.  407» 
the  history  of  the  litigation  prior  thereto  is  fully  given.  When 
that  cause  again  reached  the  trial  court  a  final  decree  was  en- 
tered, which  purported  to  determine  accurately  the  precise 
interest  of  each  party  to  that  suit.  Mr.  and  Mrs.  Adams,  de- 
fendants in  the  present  case  (who  were  also  defendants  in 
that),  had  in  their  answer  in  West  v.  Bundy,  78  Mo.  407,  set 
up  the  deed  of  trust  now  in  controversy  as  a  then  subsisting 
lien  upon  the  realty,  recited  the  particulars  of  its  execution 
(as  part  of  a  settlement  or  compromise  of  differences  between 
James  A.  Bundy  and  Milton  J.  Bundy),  and  after  alleging  its 
transfer  to  Mrs.  Adams,  asserted  that  Milton  J.  Bundy  waa 
possessed  of  no  other  property  in  Missouri  out  of  which  the 
secured  debt  could  be  made,  except  the  land  which  formed 
the  subject  of  the  suit. 

These  facts  were  put  in  issue  by  the  reply  in  that  case,  and 
the  judgment,  predicated  upon  these  pleadings,  followed. 

In  the  statement  accompanying  this  opinion  are  copied  the 
passages  from  that  final  judgment,  dealing  directly  with  the 
earlier  compromise  decree,  which  formed  (in  part)  the  con- 
sideration for  the  deed  of  trust  here  sought  to  be  annulled. 

At  the  hearing  of  the  suit  now  before  us,  the  plaintiffs  relied 
upon  the  effect  of  that  judgment  as  an  adjudication  upon  the 
validity  of  the  deed  of  trust.  The  trial  court  held  that  its 
effect  was  to  render  that  supposed  security  invalid  and  inop- 
erative, and  hence  perpetually  enjoined  its  enforcement.  In 
so  ruling  we  think  the  learned  circuit  judge  was  right. 

It  is  not  necessary  to  the  effectiveness  of  a  former  judgment 
as  a  conclusive  adjudication  of  a  given  controversy  that  the 
parties  to  both  are  identically  the  same.     Others  than  tboM 
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now  before  the  court  were  parties  to  the  suit  of  West  v.  Bundy, 
78  Mo.  407,  but  Milton  J.  Bundy  and  Mr.  and  Mrs.  Adams 
were  among  the  parties  in  that  case.  The  last-named  two,  as 
defendants,  by  answer  therein,  brought  into  that  suit  the  con- 
sideration of  this  very  deed  of  trust,  and  endeavored  to  estab- 
lish it  as  a  lien  in  favor  of  Mrs.  Adams;  but,  despite  that  effort 
the  court  adjudged  that  Milton  J.  Bundy  was  entitled  to  such 
an  interest  in  the  land  as  obviously  excluded  the  further  exist- 
ence or  vitality  of  the  alleged  encumbrance  sought  to  be  as- 
serted by  the  Adamses.  Moreover,  the  ascertainment  in  that 
decree  of  the  particularly  defined  interest  and  estate  of  Mrs. 
Adams,  in  face  of  the  claim,  in  her  answer,  for  a  larger  inter- 
est (which  the  recognition  of  the  deed  of  trust  as  a  valid 
charge  would  have  secured),  emphasized  the  effect  of  the  find- 
ing as  to  Milton  J.  Bundy,  with  regard  to  that  encumbrance. 
The  finding  and  decree  as  to  the  specific  interests  and  estates 
of  the  several  parties,  in  and  to  the  realty  which  formed  the 
subject-matter  of  all  this  litigation,  in  view  of  the  issues  made 
by  the  pleadings  in  that  suit,  necessarily  cut  out,  and  in  effect 
eliminated,  the  lien  or  charge  originally  created  by  the  deed 
of  trust  of  Milton  J.  Bundy,  as  between  the  parties  to  that  de- 
cree, and  those  standing  in  privity  with  them:  Moore  v.  Moore^ 
Ky.,  Sept.  1890,  14  S.  W.  Rep.  339;  Bobb  v.  Graham  (1886), 
89  Mo.  200. 

This  conclusion  is  not  affected  by  the  consideration  that 
Mrs.  Adams  and  Milton  J.  Bundy  were  both  defendants  in 
West  V.  Bundy,  78  Mo.  407.  Their  interests  were  essentially 
adverse  to  each  other,  and  the  adjudication  respecting  them, 
upon  the  pleadings  clearly  raising  such  an  issue,  is  as  conclu- 
eive  as  though  they  had  occupied  the  more  formal  positions 
of  plaintiff  and  defendant  as  to  that  issue:  Leavitt  v.  WolcoU 
(1884),  95  N.  Y.  212;  Goldschmidt  v.  Nohlea  Co,  (1887),  87 
Minn.  49;  Devin  v.  Ottumwa  (1880),  53  Iowa,  461. 

The  estate  of  Mrs.  Adams  in  the  land  in  question,  whatever 
its  extent,  was  separate  and  sole  in  character.  No  question, 
therefore,  arises  by  reason  of  the  marital  relation  touching  the 
proper  application  of  the  principles  above  mentioned.  As  to 
her  separate  property,  a  valid  judgment  against  a  married 
woman  is  as  effective  as  an  adjudication  as  though  she  were 
eole. 

2.  Nor  does  the  circumstance  that  the  last  decree  in  Wettr, 
Bundy,  78  Mo.  407,  was  reached  after  the  bringing  of  this  suitp 
and  was  introduced  as  a  fact  herein  by  amendment  of  th« 
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original  petition,  impair  in  any  wise  the  force  of  that  decree  as 
an  adjudication  of  the  matters  involved  therein. 

It  is  permissible  in  such  a  proceeding  as  this  to  bring  for- 
ward, upon  proper  leave  and  terras,  by  supplemental  or 
amended  petition,  facts  that  have  transpired  since  the  insti- 
tution of  the  suit,  which  may  tend  to  strengthen  or  reinforce 
the  cause  of  action  or  defense  stated  in  the  pleadings  before 
the  court:  Rev.  Stats.  1889,  sec.  2104;  Childs  v.  Kansas  Ctfj 
etc.  Co.,  Mo.,  Nov.  9,  1891. 

3.  The  trustee  in  the  deed  of  trust  was  not  a  party  to  West 
V.  Bundy^  78  Mo.  407;  but  as  his  power  to  sell  could  only  be 
lawfully  set  in  motion  by  the  present  beneficiary,  Mrs.  Adams, 
who  is  now  powerless  to  move  in  that  direction  by  force  of  the 
decrees  in  that  cause  and  this,  it  is  immaterial  whether  or  not 
he  was  properly  embraced  within  the  prohibition  of  the  in- 
junction here.  If  there  was  any  error  in  so  including  him,  as 
to  which  we  make  no  ruling,  it  was  without  prejudice  to  the 
substantial  rights  of  any  one,  in  view  of  the  position  he  occu- 
pies in  the  case,  and  of  the  stipulation  of  the  parties  in  the 
trial  court  that  no  costs  should,  in  any  event,  be  adjudged  or 
taxed  herein  against  him. 

On  the  whole  record,  we  conclude  that  the  judgment  of  the 
circuit  court  should  be  affirmed,  and  it  is  so  ordered. 


JaDOMKKT — Rks  Judicata  —  What  Pasties  Conoluokd:  See  notes  to 
8auU  r.  Freeman,  12  Am.  St  Rep.  199;  hiUv.  Bain,  2  Am.  St  Rep.  876-878. 

JUDOMKNT  —  CONCLUSIVENKSS   OF.    BETWEEN     PaR^'IKS    ON    SaMC    SiDE    OT 

Cause.  —  Whatever  is  adjadicated  between  defendants  has  the  same  effect 
between  them  as  re*  judicata  as  if  they  had  appeared  in  the  action  as  plaintiff 
and  defendant:  Parkhurst  v.  BerdeU,  110  N.  Y.  386;  6  Am.  St  Kep.  384,  and 
note.  A  judgment  in  favor  of  one  defendant  agaiuat  a  plaintiff  determines 
nothing  between  the  defendant  and  a  co-defendant:  Ostrander  v.  Hart,  130 
N.  y.  406;  see  Dickenn  v.  Long,  109  N.  C.  165.  A  qnestion  between  co- 
defendants  la  not  determined  by  a  judgment  between  the  plaintiff  and  one 
of  them:  Jonet  v.  Vert,  121  Ind.  140;  16  Am.  St  Rep.  379  and  note. 

JoDQMEHT — When  Conoldsive  against  Married  Women:  See  note 
to  Hcune»  v.  Flinn,  18  Am.  St  Rep.  790.  A  judgment  confessed  by  a  married 
woman,  regular  on  its  face,  her  coverture  not  appearing,  cannot  be  questioned 
on  distribution  by  a  stranger  to  it  because  the  record  does  not  exhibit  facts 
showing  that  it  was  authorized  by  the  act  of  1887:  Koeefiling  v.  Henlel,  144 
Pa.  St  215.  Plaintiffs  in  ejectment  can  take  no  rights  under  the  children  of 
A  deoedeut  as  to  land  adjudged  in  a  former  suit  to  be  the  separate  property 
of  the  wife  of  the  decedent:  Oaje  r.  Downey,  94  Cal.  241.  A  judgment 
against  a  married  woman  reversed  cannot  operate  M  ret  Judicata  because  itia 
*  nalUtyi  Taylor  r.  Yon  Schraeder,  107  Mo.  206. 
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Markikd  Woman's  Contract  fob  Sale  of  Real  Propertt  not  her  Sepa<- 
RATE  Estate,  not  Valid.  —  A  married  woman  can  convey  her  real  prop, 
erty  which  is  not  her  separate  estate  only  by  a  deed  jointly  executed  by 
herself  and  husband;  and  herojntract  for  the  sale  of  it,  executed  by  her- 
self  alone,  is  invalid  both  at  law  and  in  equity. 

Separate  Estate  of  Married  Woman  may  be  Con  vetkd  by  Herself  Alone. 
—  Real  estate  held  by  a  married  woman  to  her  sole  and  separate  use,  free 
from  the  control  of  her  husband,  is  her  separate  estate  in  equity,  and  she 
can  convey  it  by  her  deed  without  her  husband  joining  therein,  and  a 
contract  made  by  her  for  the  sale  of  it  may  be  specifically  enforced  by  a 
court  of  equity. 

Antendptlal  Contract  does  not  Secure  to  Wife  Separate  Estate  in 
HER  Real  Estate,  when.  —  An  antenuptial  contract  made  in  France, 
excluding  from  the  community  property  then  owned  by  the  parties,  and 
providing  that  on  the  wife's  death  the  husband  should  have,  during  his 
life,  the  whole  of  the  income  arising  from  all  the  property  then  ownrd 
by  her,  or  in  case  of  children  of  the  marriage  living,  half  of  such  income, 
but  not  containing  any  agreement  that  her  real  estate  should  remain  her 
sole  estate  free  from  the  control  of  her  husband,  does  not  secure  to  the 
wife  a  separate  estate  in  her  real  estate  owned  by  her  in  Missouri  at  the 
time  of  the  marriage,  because  it  does  not  show  a  clear  intent  to  exclude 
the  common-law  marital  rights  of  the  husband. 

Intervention  of  Trustee  not  Necessary  to  Creation  of  Separate  Es- 
tate OF  Married  Woman.  —  The  intervention  of  a  trustee  is  not  neces- 
sary to  the  creation  of  a  married  woman's  separate  estate. 

Separate  Estate  of  Married  Woman,  What  Necessary  to  Creation 
OF. — No  special  or  technical  words  are  necessary  to  the  creation  of  a 
married  woman's  separate  estate,  but  the  intention  to  exclude  the  hus. 
band's  common-law  marital  rights  must  be  clearly  expressed. 

Contracts,  According  to  What  Law  Construed.  —  The  law  of  the  eilu- 
con  (las' vely  governs  as  to  all  questions  relating  to  rights,  titles,  and  in- 
teiests  in  and  to  real  estate,  bat  a  contract  concerning  personalty  is 
usually  construed  according  to  the  laws  of  the  country  with  reference  to 
which  it  was  made.  In  so  far,  therefore,  as  an  antenuptial  contract  made 
in  France  relates  to  personalty,  it  will  be  construed  according  to  the  law 
of  France,  but  so  far  as  it  relates  to  real  estate  owned  in  Missonri  at  the 
time  of  the  making  of  the  contract,  it  will  be  constmed  by  the  law  of 
Missouri. 

Suit  for  specific  performance.    The  opinion  states  the  case 

Reynolds  and  Leioia,  and  L.  F,  Parker^  for  the  appellant. 

Boyle,  Adams,  and  McKeighan,  for  the  respondents. 

Black,  J.  Plaintiff  Richardson  brought  this  suit  against 
Madam  De  Giverville  and  her  husband  to  enforce  the  specific 
performance  of  a  written  contract  executed  by  her,  while  a 
married  woman,  by  Mr.  Bailey,  her  agent,  for  the  sale  of  fifty 
acres  of  land  in  the  limits  of  St.  Louis  to  the  plaintiflfl     The 
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petition  states  that  Madam  De  Giver  villa  owned  and  held  the 
property  as  her  sole  and  separate  estate.  The  defendants  deny 
this  averment,  and  say  she  was  seised  of  and  held  the  property 
as  her  general  estate,  subject  to  the  marital  rights  of  her  hus- 
band, and  for  this  reason  the  contract  is  invalid.  They  aver 
that  the  contract,  which  had  been  recorded,  constitutes  a  cloud 
upon  their  title,  and  ask  that  it  be  set  aside  and  canceled. 
The  circuit  court  found  the  issues  for  the  defendants,  dismissed 
the  plaintiflf's  petition,  and  gave  judgment  as  prayed  for  in  the 
answer. 

The  following  are  the  essential  facts,  stated  in  the  order  of 
time  in  which  they  occurred:  James  W.  Kingsbury,  by  his  will, 
which  was  probated  in  St.  Louis  in  1853,  devised  the  land  in 
suit  and  other  lands  to  his  son  and  two  daughters.  One  of 
these  daughters,  who  is  the  real  defendant  in  this  case,  and 
her  co-defendant,  Armand  Francois  Robert,  Count  of  Giverville, 
married  in  France  in  1865.  Preparatory  thereto  they  exe- 
cuted a  marriage  contract  If  Madam  De  Giverville  has  a 
separate  estate  in  the  property  in  question,  she  has  it  by  force 
and  eflfect  of  this  antenuptial  contract. 

The  contract  was  executed  in  France  before  a  notary  public, 
bears  date  October  25,  1865,  is  signed  by  the  parties,  but  not 
under  their  seals.  Omitting  formal  and  immaterial  parts,  it 
is  as  follows: — 

"  Art.  1.  The  future  conjoints  adopt  the  community  of  goods 
as  the  basis  of  their  civil  marriage,  such  as  is  established  by 
the  Code  Napoleon;  they  covenant,  however,  that  this  com- 
munity shall  be  limited  to  the  acquisitions  of  real  and  personal 
estate  which  they  may  make  during  their  marriage;  accord- 
ingly, the  same  community  from  which  is  excluded  all  the 
present  estate  of  the  future  conjoints,  and  that  which  may  fall 
to  them  in  their  own  right  in  the  future,  shall  be  governed 
(except  what  shall  be  hereafter  stipulated)  by  the  dispositions 
of  the  articles  1498  and  1499  of  the  Code  Napoleon. 

"Art.  2.  Each  conjoint  shall  be  entitled  to  one  half  or 
moiety  of  the  benefits  of  the  community  of  acquisitions  above 
mentioned.  It  is,  however,  stipulated  as  it  is  allowed  by  tho 
article  1525  of  the  Code  Napoleon,  that  the  surviving  con- 
joint shall  be  entitled  to  the  usufruct,  during  his  lifetime,  of 
the  portion  of  the  real  and  personal  estate  which  shall  come 
to  the  conjoint  first  dying  in  the  community;  provided^  how' 
ever,  that  there  shall  be  no  living  children  of  said  intended 
marriage;  for  otherwise  the  surviving  conjoint  shall  be  entitled 
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to  the  usufruct  only  of  one  half  of  that  portion.  To  enjoy  the 
usufruct  which  shall  come  to  him  in  either  of  the  said  events, 
the  surviving  conjoint  shall  not  be  obliged  either  to  give  secu- 
rity or  to  Invest  the  money  coming  from  or  give  adequate  sub- 
stitute for  the  personal  estate,  but  he  shall  cause  an  inventory 
thereof  to  be  made." 

By  the  third  and  fourth  articles  the  parties  make  a  general 
declaration  of  the  property,  real  and  personal,  which  they  each 
bring  to  the  marriage,  with  a  value  fixed  upon  the  personal 
property. 

"Art.  6.  At  the  dissolution  of  the  marriage  or  of  the  com- 
munity of  acquisitions,  each  one  of  the  conjoints  shall  retake 
what  belongs  to  him  or  her  in  his  or  her  own  right,  as  he  or 
she  is  entitled  to.  It  is  covenanted,  however,  that  each  of 
them  or  their  heirs  shall  retake  personal  property  of  the  same 
nature  and  kind  as  that  brought  in  the  community  by  each 
of  them,  according  to  the  appraisement  thereof,  and  to  an 
amount  equal  to  the  sum  they  shall  be  entitled  to  deduct  from 
the  community. 

"Art.  6,  and  last  one.  Lastly,  the  future  conjoints  mutually 
grant  and  make  over  to  each  of  them,  as  a  gift,  and  to  the 
benefit  of  the  survivor  of  them  (which  gift  they  respectively 
accept),  the  usufruct,  during  the  life  of  said  survivor,  of  all 
the  personal  and  real  estate,  without  exception,  which  the  one 
first  d3dng  shall  have  at  the  time  of  his  death,  and  which  shall 
come  from  his  succession.  In  case  there  shall  be  any  living 
children  or  child  of  the  intended  marriage,  this  gift  shall  be 
limited  to  the  usufruct  of  one  half  or  moiety  of  the  same  real 
and  personal  estate.  To  enjoy  the  usufruct  which  shall  come 
to  him  in  either  of  the  said  events,  the  survivor  shall  not  be 
obliged  either  to  give  security  or  to  invest  the  money  com- 
ing from,  or  give  adequate  substitute  for,  the  personal  prop- 
erty, but  he  shall  cause  an  inventory  thereof  to  be  made. 
This  donation  shall  not  prejudice  in  any  manner  the  conven- 
tion stipulated  in  article  second  concerning  the  property  com- 
ing from  acquisitions." 

Count  and  Madam  De  Giverville  came  to  the  United  States  in 
1872,  and  have  resided  in  St.  Louis  since  that  time.  She  ac- 
quired the  property  in  question  in  severalty  by  virtue  of  a 
partition  deed  executed  in  1874  by  her  and  her  sister  and 
their  husbands,  the  brother  having  died  before  that  date. 

While  the  count  was  in  France  on  a  visit,  his  wife  placed 
the  property  in  suit  in  the  hands  of  Mr.  Bailey,  a  real  estate 
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agent,  for  sale;  and  he  sold  the  same  to  the  plaintiff  at  three 
hundred  dollars  per  acre.  Bailey  at  the  time,  as  the  agent  of 
Madam  De  Giverville,  and  not  as  the  agent  of  her  husband, 
gave  the  plaintiff  a  writing,  dated  June  27,  1885,  in  the  form 
of  a  receipt,  acknowledging  the  payment  of  one  hundred  dol- 
lars, as  part  of  the  purchase  price,  and  stating  the  terms  of  the 
sale.  This  is  the  contract  which  the  plaintiff  seeks  to  enforce 
by  this  suit.  It  appears  Judge  Gantt  held  a  power  of  attorney 
to  transact  business  for  Count  De  Giverville,  but  there  wal 
doubt  as  to  whether  it  gave  him  authority  to  execute  a  deed 
hence  the  transaction  stood  unclosed  until  Count  De  Giverville 
returned,  which  was  less  than  a  month  after  the  date  of  the 
contract.  He  declined  to  join  his  wife  in  a  deed  to  the  plain 
tiff,  insisting  that  the  property  was  worth  four  hundred  dollar, 
per  acre.  Subsequently,  and  in  April,  1886,  Bailey  acknowl* 
edged  the  execution  of  the  contract  before  a  notary  public, 
and^the  plaintiff  then  caused  the  same  to  be  recorded  in  the 
records  of  land  titles.  The  abstract  of  title  procured  by  the 
plaintiff,  at  the  time  he  purchased  the  property  through  Bailey, 
did  not  disclose  the  marriage  contract.  The  abstractor  over- 
looked it,  though  it  had  been  duly  recorded  in  St.  Loui8.l 
About  a  year  and  a  half  after  the  date  of  the  contract  of  sale, 
the  plaintiff  for  the  first  time  discovered  and  received  actual 
notice  of  the  existence  of  the  marriage  contract,  and  within 
four  or  five  months  thereafter  he  commenced  this  suit.  In  the 
mean  time  the  property  had  increased  in  value,  so  that  when 
this  suit  was  commenced  it  had  a  market  value  of  more  than 
twice  that  specified  in  the  contract  upon  which  this  suit  ii 
founded. 

1.  If  Madam  De  Giverville  was  seised  of  and  held  this  prop- 
erty as  her  general  estate,  then  she  could  only  convey  it  by  a 
deed  jointly  executed  by  herself  and  husband,  and  her  con- 
tract for  the  sale  of  it  is  invalid,  both  at  law  and  in  equity. 
If,  however,  she  held  the  property  to  her  sole  and  separate  use 
free  from  the  control  of  her  husband,  then  it  was  her  separate 
estate  in  equity;  and  she  could  convey  it  by  her  deed  without 
her  husband  joining  therein,  and  a  contract  made  by  her  for 
the  sale  of  it  may  be  specifically  enforced  by  a  court  of  equity. 
Assuming  for  the  present  that  the  antenuptial  contract  was 
executed  in  due  form,  the  question  arises  whether  it  secured 
to  her  a  separate  estate  in  the  property  in  question.  The 
plaintiff  must  sustain  the  affirmation  of  this  question  before 
he  has  any  standing  to  enforce  the  contract. 
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By  the  first  article  of  the  contract  the  parties  adopt  the  com- 
munity of  goods  as  established  by  the  Code  Napoleon;  but 
they  in  express  terras  limit  this  community  of  property  to  ac- 
quisitions made  during  the  marriage.  From  this  community 
they,  in  emphatic  terms,  excluded  the  property  then  held  by 
each  of  them.  The  real  estate  now  in  question  and  then 
owned  by  Miss  Kingsbury  did  not  enter  into  or  constitute  any 
part  of  the  community  property.  Articles  2  and  5  relate  alone 
to  community  property,  and  articles  3  and  4  are  simply  dec- 
larations of  property  held  by  each  at  the  marriage,  and  were 
proper  provisions  to  prevent  the  movables  from  falling  into 
the  community  property.  It  is  an  interesting  inquiry  to  fol- 
low out  the  incidents  attached  to  this  community  or  partner- 
Bhip,  but  such  an  inquiry  can  subserve  no  purpose  in  this  case; 
for  the  real  estate  in  question  was,  by  the  contract,  excluded 
therefrom. 

The  only  articles  of  the  contract  which  have  any  direct 
bearing  upon  this  question  at  issue  are  the  first  and  sixth. 
The  first,  as  has  been  said,  excludes  the  property  then  owned 
by  the  parties  from  the  community,  and  hence  excludes  from 
tlie  community  the  real  property  now  in  question.  By  the 
bixth  article  the  parties  made  over,  each  to  the  survivor,  the 
usufruct,  during  the  life  of  the  survivor,  of  all  real  and  per- 
f^onal  property  which  the  one  first  dying  shall  have  at  the 
time  of  his  or  her  death  and  of  that  which  shall  come  to  him 
or  her  by  succession;  the  survivor  to  enjoy  the  usufruct  dur- 
ing life  without  being  obliged  to  give  security  for  the  princi- 
pal of  the  personal  property;  the  usufruct  to  be  limited  to 
one  half  in  case  there  be  any  living  children  at  such  death. 
The  substance,  then,  of  this  entire  agreement,  so  far  as  it  re- 
lates to  this  Missouri  real  estate,  is  this:  It  is  not  community 
property.  Should  the  wife  die  first,  then  the  husband  is  en- 
titled to  the  income  thereof  during  his  life,  subject  to  the  pro- 
vision concerning  children.  •There  is  no  agreement  whatever 
as  to  the  right  of  the  husband  in  or  to  this  property  of  the 
wife  during  the  existence  of  the  marriage.  His  rights  during 
that  time  are  left  to  the  law  for  determination;  and  the  law 
which  determines  his  rights  during  the  marriage  is  the  law  of 
Missouri,  and  not  the  Code  Napoleon.  The  contract  then  re- 
solves itself  into  this:  the  parties  make  no  agreement  that  the 
real  estate  belonging  to  the  wife  shall  remain  her  sole  estate, 
free  from  the  contract  of  her  husband;  but  they  do  agree  that 
at  her  death  he  shall,  during  his  life,  have  the  whole  or  the 
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half  of  the  income  arising  therefrom,  according  as  there  may 
or  may  not  be  children  living  of  the  marriage.  Does  such  aa 
agreement  secure  to  the  wife  a  separate  estate,  as  understood 
by  our  laws?  This  question  must  be  answered  by  ascertain- 
ing what  words  are  sufficient  to  create  such  an  estate. 

It  is  now  well  settled  that  the  intervention  of  a  trustee  is 
not  necessary  to  the  creation  of  a  separate  estate:  Schafroth  v. 
Ambsy  46  Mo.  114.  Such  an  estate  may  be  secured  to  the  wife 
by  a  marriage  settlement:  2  Story's  Eq.  Jur,  sec.  1382.  Tlie 
words  generally  used  are  "to  her  sole  and  separate  use";  but 
as  said  in  Boal  v.  Morgner,  46  Mo.  48:  "No special  or  technical 
words  are  required,  but  any  provision  that  negatives  or  ex- 
cludes the  marital  rights  of  the  husband,  while  giving  the 
property  to  the  use  of  the  wife,  should  be  held  to  create  in  her 
a  separate  estate.  Though  the  words  *  separate  use  *  or  *  sole 
use'  are  usually  employed,  yet  if  the  same  intention  is 
clearly  expressed  by  other  terms  or  provisions  of  the  instru- 
ment, such  words  are  not  necessary."  See  also  Clark  v.  Ma- 
guire^  16  Mo.  302;  Metropolitan  Bank  v.  Taylor,  53  Mo.  444; 
Boatmenh  Savings  Bank  v.  Collins,  75  Mo.  280,  Any  words 
which  negative  or  exclude  the  marital  rights  of  the  husband 
will  be  sufficient.  On  the  other  hand,  the  marital  rights  of 
tlie  husband  to  the  property  of  his  wife  will  not  be  excluded 
by  mere  conjectures.  The  intent  to  exclude  his  common-law 
rights  must  be  clearly  expressed.  A  necessary  implication 
will  be  sufficient;  but  the  purpose  to  create  a  separate  estate 
must  clearly  appear:  Harte  v.  Leete,  104  Mo.  315.  In  the 
case  last  mentioned,  the  testator  devised  and  bequeathed  to 
each  of  his  two  daughters  "  one  fifth  of  my  estate,  real  and 
personal,  in  their  own  rights,"  and  we  held  the  will  did  not 
create  a  separate  estate.  The  purpose  to  create  a  separate 
estate  must  clearly  appear  beyond  a  reasonable  doubt;  other- 
wise the  husband  will  retain  his  ordinary  legal  and  marital 
rights  over  the  property:  2  Story's  Eq.  Jur.,  sec.  1381. 

Applying  these  rules  to  the  marriage  contract  in  question,  it 
cannot  be  said  that  it  creates  in  the  wife  a  separate  estate. 
The  only  thing  from  which  such  an  inference  can  be  drawn  is 
the  fact  that  the  husband  is  given  the  income  arising  from  the 
property  during  his  life  after  her  death.  It  may  be  conjec- 
tured that  by  this  provision  the  parties  designed  to  exclude 
any  interference  or  control  on  his  part  during  the  existence 
of  the  marriage  relation;  but  it  is  a  mere  conjecture.  There 
ifl  certainly  no  expressed  intention  to  exclude  his  common-law 
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marital  rights,  or  to  create  a  separate  estate  in  her,  nor  is  such 
an  intention  necessarily  implied.  It  must,  therefore,  be  held 
that  Madam  De  Qiverville  had  no  separate  estate  in  the  prop- 
erty in  question. 

2.  But  it  is  urged,  as  against  the  conclusion  just  stated,  that 
we  must  construe  this  agreement  in  the  light  of  the  French 
laws,  not,  it  is  said,  for  the  purpose  of  enforcing  these  laws 
here,  but  for  the  purpose  of  ascertaining  the  real  intention  of 
the  parties,  and  of  then  giving  force  and  effect  to  that  inten- 
tion. There  can  be  no  doubt  but  this  agreement  was  entered 
into  in  France  with  reference  to  the  Code  Napoleon,  and  so 
far  as  it  relates  to  movable  property,  or,  as  we  would  say,  per- 
sonal property,  the  same  effect  would  be  given  to  it  here  that 
would  be  given  to  it  by  the  tribunals  of  France:  Crosby  v. 
Bergeff  3  Edw.  Ch.  538.  There  are,  of  course,  exceptions  to 
this  rule,  as  where  the  contract  violates  good  morals,  or  is 
against  public  policy,  or  is  repugnant  to  our  laws. 

In  Le  Breton  v.  Miles,  8  Paige,  261,  natives  of  France,  resi- 
dent in  this  country,  made  a  marriage  contract  with  reference 
to  the  French  law  of  community.  They  intended  to  return  to 
that  country,  and  so  stated  in  the  agreement,  but  did  not  do 
so.  It  was  held  that  the  contract  should  be  construed  and 
enforced  according  to  the  laws  of  France,  with  reference  to 
which  it  was  made,  the  property  in  question  being  personal 
property.  But  it  must  be  remembered  that  we  are  now  deal- 
ing with  real  estate  owned  by  Miss  Kingsbury  at  the  date  of 
the  marriage  contract  The  law  is  well  settled  that  a  title  to 
or  interest  in  lands  must  be  acquired  according  to  the  law  of 
the  place  where  the  lands  are  situated.  It  is  that  law  which 
determines  the  force  and  effect  of  the  instrument,  be  it  a  deed, 
will,  or  contract:  Keith  v.  Keith,  97  Mo.  224.  So,  too,  where 
the  deed  or  other  instrument  relates  to  immovables,  or  what 
the  common  law  calls  real  property,  it  must  be  construed  ac- 
cording to  the  law  of  the  place  where  the  property  is  situated, 
or  the  lex  loci  rei  sitae:  2  Parsons  on  Contracts,  5th  ed.,  571. 

The  common  law,  says  Story,  declares  that  the  law  of  the 
situs  shall  exclusively  govern  in  regard  to  all  rights,  interests, 
and  titles  in  and  to  immovable  property:  Story  on  Conflict  of 
Laws,  sees.  428,  463.  It  follows  from  what  has  been  said  that 
so  far  as  concerns  the  real  property  situated  in  this  state,  and 
owned  by  Miss  Kingsbury  at  the  date  of  the  antenuptial  con- 
tract, we  must  take  the  contract  as  it  is  expressed  on  its  face,. 
and  construe  and  apply  it  according  to  the  laws  of  this  state. 
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As  respects  this  property,  we  have  nothing  to  do  with  the- 
French  law.  As  to  this  real  estate,  the  parties  are  to  be  deemed.: 
as  having  contracted  in  reference  to  the  laws  of  this  state. 

3.  But  if  we  could  incorporate  the  Code  Napoleon  into  thia' 
contract  and  use  it  as  evidence  of  the  intention  of  the  parties^ 
still  Madam  De  Giverville  would  not  have  a  separate  estate 
in  this  property,  as  that  estate  is  known  to  our  law.  This,  we 
think,  must  appear  by  bringing  together  several  articles  of 
that  code.  This  we  now  do  by  stating  the  substance  of  soma 
of  them,  and  by  giving  others  in  the  language  of  the  transla- 
tion before  us. 

The  law,  says  the  French  code,  does  not  regulate  the  conju- 
gal association  as  respects  property,  except  in  default  of  special 
agreement:  Art.  1387.  Community  is  established  by  the  sim- 
ple declaration  of  the  parties  that  they  marry  under  the  law 
of  community,  and  it  is  the  law  in  the  absence  of  any  contract: 
Art.  1400.  The  community  thus  established  seems  to  em- 
brace all  property  of  the  parties,  except  immovables  owned  at 
the  marriage  or  thereafter  acquired  by  succession:  Arts.  1401» 
1404.  The  community  may  be  modified  in  many  ways  by  spe- 
cial marriage  agreement.  Among  others,  the  parties  may  stipu- 
late for  a  community  of  acquisitions  only,  as  was  done  in  the 
case  now  in  hand,  and  then  they  are  deemed  to  exclude  from 
the  community  the  debts  of  each,  existing  and  future,  and 
movables,  present  and  future:  Art.  1498.  Parties  may,  with- 
out submitting  the  conditions  of  dower,  declare  that  they 
marry  without  community,  or  that  they  will  be  separate  ia 
property:  Art  1529.  "The  article  importing  that  the  parties 
marry  without  community  does  not  confer  upon  the  wife  a 
right  to  administer  her  property,  nor  to  enjoy  the  fruits  thereof; 
such  fruits  are  deemed  to  have  been  given  to  the  husband  to 
sustain  the  expense  of  marriage ":  Art.  1530.  "  When  the 
parties  have  stipulated  by  their  marriage  contract  that  thej 
will  be  separate  in  goods,  the  wife  retains  the  entire  manage- 
ment of  her  property,  movable  and  immovable,  and  the  free 
enjoyment  of  her  revenues":  Art.  1536.  "In  no  case,  nor  by 
virtue  of  any  stipulation,  can  the  wife  alienate  her  immovables 
without  the  special  consent  of  her  husband,  or  upon  his  re- 
fusal, without  being  authorized  by  the  court ":  Art  1588. 

There  is,  it  will  be  seen,  a  manifest  difiference  between  those 
cases  where  the  parties  marry  without  community,  and  where 
by  marriage  contract  they  agree  to  be  separate  in  goods.  Iq 
the  former  case  the  wife  does  not  enjoy  the  fruits  of  her  prop- 

AM.  ST.  &xr.,  Vol.  XXVIIL  -a 


434  BicHABDsoM  V,  Dfi  GiVEBViLLE.        [Mlssourl, 

crty,  but  they  go  to  the  husband  to  sustain  the  expenses  of 
marriage.  In  the  latter  case  the  wife  retains  the  management 
of  her  property,  both  real  and  personal,  and  has  the  free  en- 
joyment of  the  revenues.  But  in  either  case,  to  alienate  her 
real  property,  she  must  have  the  consent  of  her  husband  or 
authority  from  the  court.  Now,  as  has  been  said,  the  parties 
here  by  their  contract  married  under  the  law  of  community  of 
acquisitions  only,  and  thereby  excluded  from  the  community 
property  the  real  and  personal  property  which  they  owned  at 
the  marriage.  They  have  not  stipulated  that  they  would  be 
separate  in  goods;  so  that  the  property  then  owned  by  them 
simply  stands  without  community.  As  to  the  real  estate  in 
question,  the  husband  would  have  the  right  to  manage  the 
eame  and  take  the  income  to  sustain  the  expenses  of  the  mar- 
riage; and  to  enable  the  wife  to  sell  it  she  must  have  his  spe- 
cial consent. 

These  powers  in  the  husband  are  at  war  with  the  rights 
of  a  married  woman  to  her  separate  estate,  as  that  estate  is 
known  to  our  laws.  Being  the  owner  of  a  separate  estate  under 
our  laws,  she  receives  the  income  and  disposes  of  it  as  she  sees 
fit;  and  she  may  also  sell  the  property  and  convey  the  same 
by  her  own  deed.  As  to  such  property  she  is  afeyne  sole  in  a 
court  of  equity.  It  results,  from  the  foregoing  considerations, 
that  if  we  give  to  Madam  De  Giverville  all  the  rights  to  an:l 
powers  over  this  real  estate  that  she  would  have  under  tlie 
French  laws,  still  she  has  no  such  estate  therein  as  answers  to 
our  married  women's  separate  estate. 

4.  The  defendants  place  some  reliance  upon  the  fact  that 
the  antenuptial  contract  is  not  under  seal,  and  they  also  in- 
sist that  the  plaintiff  should  fail  on  the  ground  of  laches  in 
the  institution  or  this  suit;  but  in  view  of  what  has  been  said, 
it  is  unnecessary  to  consider  these  questions.  In  what  has 
been  said  we  have  assumed,  for  the  purpose  of  this  case,  that 
they  should  be  resolved  for  the  plaintiff. 

The  judgment  is  affirmed. 

Husband  and  Wife  —  Separatk  Propbbtt  —  Convkyanc«  of,  by  Wife. 
—  Under  the  Tennessee  statute  of  1869,  a  married  woman  owning  separat'* 
property  with  a  restriction  npon  her  power  of  disposition  might  convey  i 
without  her  husband  joining  in  the  deed,  if  she  has  had  a  priry  examination 
before  a  judge,  as  provided  by  the  statute:  Robinson  v.  Queen,  87  Teuu.  445; 
10  Am.  St.  Rep.  690.  A  wife  has  absolute  ownership  of  her  separate  es- 
tate, and  may  convey  or  encumber  it  without  her  husband  joining  her  in  the 
•onreyance:  Turner  v.  Shaw,  96  Mo.  22;  9  Am.  St.  Rep.  319,  and  note; 
note  to  King  v,  Rhew,  23  Am.  St.  Rep.  83;  extended  note  to  Thamaa  r.  FolweU, 
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30  Am.  Deo.  233.  Uader  the  Pensylvania  act  of  I8S3,  a  married  woman  may 
conrey  her  property,  bat  the  hnaband  mast  join  with  her  in  the  deed  in 
order  to  coarey  her' title  thereto:  Banck  v.  Swan,  143  Pa.  St.  444. 

Husband  and  Wiya  — •  Skparatb  Property,  What  Necessary  to  the 
Creation  of.  —  When  the  qaestioa  of  the  effect  of  a  conveyance  to  a  married 
woman  is  iavolved,  the  intention  of  the  parties  is  of  paramount  importance 
and  if,  as  between  hnsband  and  wife,  it  was  intended  that  the  property 
should  be  her  separate  property,  the  courts  will  declare  the  property  to  be 
hers:  Floumoy  v.  Floumoy,  86  CaL  286;  21  Am.  St.  Rep.  39,  and  note;  ex- 
tended note  to  Shaw  v.  Uill,  96  Am.  Dec.  423.  Where  land  is  conveyed  to 
a  wife  "as  her  separate  property  and  estate,"  the  title  vests  in  her,  and  may 
be  conveyed  by  her:  Shandhan  v.  Crampton,  92  Cal.  9. 

CoNFLicrr  OT  Laws  —  Contracts  Respecting  Personalty — By  What 
Law  Governed.  —  If  contracts  relate  to  movables,  they  are,  as  a  general  rule, 
to  be  construed  according  to  the  lex  loci  contractus;  if  to  immovables  or  realty, 
according  to  the  Ux  loci  rei  sUce:  Iv«y  v.  LaUand,  42  Miss,  444;  97  Am.  Dec. 
475,  and  note.  The  validity  of  a  contract  relating  to  the  sale  of  personal 
property  is  to  be  tested  by  the  laws  of  the  place  where  the  contract  was 
made:  Bom  v.  Sliaw,  29  Pa.  St  288;  72  Am.  Dec  633,  and  note;  Spetd  v. 
May,  17  Pa.  St.  91;  55  Am.  Deo.  540,  and  note;  note  to  Milea  v.  Oden,  19 
Am.  Dec.  184;  extended  note  to  Ramaty  v.  Stevenson,  12  Am.  Dec.  470. 

Conflict  of  Laws— Contbaots  Resfectinq  Realty  —  By  What  Law 
Governed.  —  A  conveyance  made  in  New  York  of  lands  in  West  Virginia  is 
to  be  given  efiFect  by  the  laws  of  West  Virginia:  Klinck  v.  PHce,  4  W.  Va. 
4;  6  Am.  Rep.  263.  The  transmission  of  title  to  real  estate  is  governed  by 
the  laws  of  the  state  in  which  it  is  situated:  Peck  v.  Gary,  27  N.  Y.  9;  84 
Am.  Dec.  220,  and  note;  Donaldson  v.  Phillips,  18  Pa.  St.  170;  55  Am.  Dec. 
614,  and  note;  Rosa  v.  Barclay,  18  Pa.  St.  179;  65  Am.  Dec.  616;  Baxter  v. 
Willey,  9  Vt  278;  31  Am.  Dec  623,  and  note;  Chapman  v.  Robertson,  6  Paige, 
627{  81  Am.  Dea  264,  and  note. 


KuNZB  V,  Evans. 

(107  UiUOOBI.  487.] 

Boundary  Linr  —  No  Adverse  Possession  where  Each  Party  Claims 
ONLY  to  Trite  Line  between  Them.  — A  party  in  possession  of  land, 
claiming  only  to  the  true  line  according  to  the  deed  under  which  ha 
holds,  who  ha«  never  been  in  actual  occupancy  or  claimed  beyond  tha 
true  line  and  regardless  of  it,  ia  only  entitled  to  the  quantity  called  for 
by  his  deed,  although  he  is  mistaken  as  to  the  true  looation  of  the  boun* 
dary  line.  Where  adjacent  owners  of  land  claim  only  to  the  true  line 
between  them,  without  intending  to  claim  beyond  it|  the  posseaaion  of 
one  beyonu  the  true  line  is  not  adverse  to  the  other. 

Ejectment.    The  opinion  states  the  case. 

James  S.  Wooldridge  and  H.  Clay  Danielf  for  the  appellants. 

Whitsitt  and  Jarrott,  for  the  respondent. 

Brace,  J.    This  is  an  action  of  ejectment  for  a  strip  of 
ground  in  lot  4,  in  block  2,  in  the  original  town  of  Harrison- 
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ville  in  Cass  County,  instituted  July  2, 1887.  The  plaintiff  in 
his  petition  claimed  three  feet  by  thirty  feet  six  inches.  The 
case  was  tried  by  the  court  without  a  jury,  and  he  obtained 
judgment  for  two  feet  two  inches,  by  thirty  feet  six  inches,  of 
the  land  sued  for,  from  which  the  defendants  appeal.  The 
parties  are  coterminous  proprietors  each  of  a  subdivision  of 
said  lot,  and  the  suit  grows  out  of  a  dispute  about  the  boun- 
dary line  between  them.  The  title  of  each  is  deraigned  by 
mesne  conveyances  from  Joel  D.  Campbell,  who  owned  the 
whole  of  lot  4,  but  conveyed  it  in  subdivisione. 

The  following  diagram  will  illustrate  block  2,  and  the  lot  as 
thus  conveyed:  — 
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The  evidence  tended  to  show  that  lots  4,  5,  and  6  as  origi- 
nally platted  and  laid  out  were  of  equal  size,  and  that  the 
whole  length  of  the  block  from  north  to  south  as  actually 
built  upon  and  occupied  from  the  beginning  is  one  hundred 
and  ninety-three  feet  five  inches;  giving  a  width  to  each  lot 
of  sixty-four  feet  five  and  two  thirds  inches  (say  sixty-four 
feet  six  inches). 

In  January,  1845,  Campbell  conveyed  to  Eli  Dodson  the 
middle  division  of  lot  4,  describing  its  boundaries  as  "begin- 
ning eighteen  feet  north  of  the  northeast  corner  of  lot  5,  block 
2,  running  thence  north  nineteen  and  one  half  feet,  thence 
west  one  hundred  and  sixty-five  feet  to  the  alley,  thence  south 
nineteen  and  one  half  feet,  thence  east  to  the  place  of  begin- 
ning." The  Dodson  subdivision,  with  one  foot  more  on  the 
south  subsequently  acquired  by  his  grantees  and  transmitted, 
making  twenty  and  one  half  feet  front,  is  the  part  of  said  lot 
the  title  to  which  is  vested  in  the  defendant  by  the  record. 

On  the  7th  of  December,  1846,  Campbell  conveyed  to  John 
Cummins  the  north  subdivision  of  lot  4,  describing  its  boun- 
daries as  "all  that  part  of  lot  number  4,  in  block  number  2, 
in  the  city  of  Harrisonville,  north  of  Eli  Dodson's  line,  which 
part  of  said  lot  is  about  twent3'-nine  feet  fronting  the  public 
equare,  and  extends  west  back  to  the  alley."  The  plaintiff 
has  acquired  the  Cummins  title  to  this  part  of  said  lot.  The 
remaining  subdivision  on  the  south  was  afterwards  conveyed 
by  Campbell  in  1849  to  S.  G.  Allen,  described  in  the  deed  as 
"part  of  lot  4,  in  block  2,  fronting  on  the  street  about  eighteen 
feet,  and  running  back  west  the  same  width,  the  whole  length 
of  said  lot,  together  with  the  storehouse  situated  on  the  same." 

It  will  be  observed  in  these  deeds  that  the  width  of  the  lot 
is  estimated  at  sixty-six  feet  six  inches;  that  the  Dodson  deed, 
under  which  defendant  claims,  is  the  prior  one,  and  fixes 
specifically  the  boundaries  and  quantity  conveyed;  tliat  the 
quantity  conveyed  in  the  Cummins  deed  under  which  plaintiff 
claims  is  estimated,  and  the  southern  boundary  of  the  land 
conveyed  established,  by  the  Dodson  line.  Consequently  tlie 
lot  in  fact  only  fronted  sixty-four  feet  six  inches  after  Dodson 
got  his  nineteen  feet  six  inches;  eighteen  feet  north  of  the 
south  boundary  of  the  lot  there  remained  for  Cummins  only 
twenty-seven  feet  front,  instead  of  twenty-nine  feet  as  estimated, 
and  the  true  line  between  the  coterminous  proprietors  would 
be  a  line  drawn  east  and  west  twenty-seven  feet  south  of  the 
north  line  of  lot  4. 


438  KuNZB  V.  £yam8.  [Missouri, 

In  1868,  the  plaintiff  acquired  title  to  the  Cummins  lot  by 
three  separate  deeds  for  the  subdivisions  thereof,  respectively 
marked  on  the  diagram  A,  B,  and  C.  The  land  sued  for, 
which  he  claims  is  in  the  possession  of  the  defendant,  is  three 
by  thirty  and  one  half  feet  ofif  the  south  side  of  A.  The  deed 
under  which  be  claims  describes  that  subdivision  as  follows: 
"  A  part  of  the  west  end  of  lot  4,  in  block  2,  in  the  city  of 
Harrison ville,  bounded  as  follows:  Beginning  at  the  north- 
west corner  of  said  lot  4,  running  thence  south  with  the  alley 
twenty-nine  feet,  thence  east  sixty  and  one  half  feet,  thence 
north  twenty-nine  feet,  thence  west  with  the  street  sixty  and 
one  half  feet  to  the  place  of  beginning." 

In  1874,  the  defendant  Evans  bought  the  Dodson  lot  and 
went  into  possession;  business  houses  were  on  the  front  of 
each  lot  when  each  of  them  went  into  possession.  When 
Evans  went  into  possession,  the  two  buildings  on  the  fronts  of 
each  lot  sat  against  each  other.  There  was  a  small  tenement 
on  plaintifiTs  rear  lot,  not  on  the  strip  in  controversy.  The 
rear  of  their  respective  lots  fronting  on  the  alley  seems  to  have 
been  uninclosed  otherwise. 

In  the  fall  of  1882  the  defendant  erected  an  ice-house  on 
the  rear  of  his  lot  facing  the  alley,  and  in  the  year  following 
the  parties  tore  down  the  old  and  put  up  new  buildings 
on  the  front  of  their  lots  facing  the  public  square;  the  parti- 
tion wall  of  these  buildings  was  paid  for  jointly,  its  line  being 
fixed  by  some  measurement  that  does  not  appear  clearly  in 
the  record. 

In  1887,  some  months  before  this  suit  was  brought,  the  plain- 
tiff had  a  survey  made  of  his  rear  lot  A,  according  to  the  calls 
in  his  deed.  Beginning  at  the  northwest  corner  of  the  lot  and 
running  south,  at  a  distance  of  twenty-six  feet  six  inches,  the 
surveyor  struck  the  north  wall  of  defendant's  ice-house,  disclos- 
ing the  fact  that  it  was  six  inches  beyond  the  true  line,  on 
plaintiff's  premises.  The  surveyor  in  another  part  of  his  testi- 
mony says  the  ice-house  was  twenty-six  feet  seven  inches;  in 
the  latter  case  he  probably  meant  the  space  covered  by  the 
roof  of  the  ice-house,  which  projected  considerably  over  the 
wall  of  the  house;  however  that  may  be,  according  to  the  true 
line,  the  judgment  for  the  plaintiff  should  have  been  for  the 
strip  of  ground  beginning  at  a  point  twenty-six  feet  six  inches 
south  of  the  northwest  corner  of  lot  4,  running  thence  south 
six  inches,  thence  west  thirty  and  one  half  feet,  thence  north 
six  inches,  thence  east  thirty  and  one  half  feet  to  the  begin- 
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ning;  instead,  the  judgment  of  the  court  removed  the  true  line 
south  one  foot  and  two  inches,  and  gave  the  plaintiff  one  foot 
and  two  inches  by  thirty  dnd  one  half  feet  in  addition  to  what 
he  was  entitled  to,  ofif  the  land  of  defendant,  making  the  south 
boundary  line  of  plaintiflf's  lot  twenty-eight  feet  two  inches 
from  the  north  line  of  the  lot,  instead  of  twenty-seven  feet,  as 
it  should  have  been.  This  result  was  evidently  reached  by 
the  trial  court  (from  the  instructions  given  for  the  plaintiff) 
upon  the  theory  that  the  plaintiff  had  acquired  title  by  ad- 
verse possession  to  all  that  part  of  lot  4  lying  north  of  a  line 
drawn  across  said  lot  from  east  to  west,  twenty-eight  feet  two 
inches  south  of  the  north  line  of  said  lot;  based  probably  upon 
some  measurements  or  estimates  made  of  the  frontage  of  the 
buildings  of  the  parties  on  the  public  square,  either  as  they 
existed  at  the  time  of  the  trial,  or  before  the  new  buildings 
were  erected. 

It  is  not  clear,  on  the  evidence,  upon  what  data  the  court 
did  settle  upon  this  as  the  line  of  actual  occupancy  by  the 
parties  in  front,  nor  do  we  find  it  necessary  to  inquire  further 
into  that  question.  The  entry  of  which  plaintiff  alone  com- 
plains in  his  petition  was  upon  his  lot  A,  made  by  the  defend- 
ant in  1882.  For  more  than  ten  years  prior  to  that  entry,  he 
had  been  in  possession  of  that  lot,  claiming  it  only  under  his 
deed,  and  to  the  true  line  according  to  the  deed,  which  he 
always  thought,  and  still  thinks  and  contends,  is  twenty-nine 
feet  south  of  the  northwest  corner;  but  he  had  never  been  in 
the  actual  occupancy  of,  nor  had  he  ever  claimed,  any  land 
south  of  the  true  line  and  regardless  of  it.  Consequently  he 
has  not  been  in  adverse  possession  of  any  of  the  land  included 
in  the  judgment  south  of  a  line  distant  twenty-seven  feet  from 
the  north  line  of  lot  4,  and  should  not  have  had  recovery  for 
any  land  south  of  that  line:  Finch  v.  Ullman,  105  Mo,  255;  24 
Am.  St.  Rep.  383;  Crawford  v.  Ahrn-js,  103  Mo.  88;  Handlan 
v.  Mc^f(lnus,  100  Mo.  124;  18  Am.  St.  Rep.  533;  Krider  v. 
Milner,  99  Mo.  145;  17  Am.  St.  Rep.  549;  Skinkery.  Haagsmn^ 
99  Mo.  208,  and  cases  cited.  There  was  no  adverse  possession 
of  the  premises  in  dispute  in  the  case,  each  party  claiming 
only  to  the  true  line  between  them.  The  judgment  is  reversed 
and  cause  remanded  for  new  trial. 


Advsiuik  Posskssion  Founded  on  Mistakk.  — The  possession  of  eotcrmk 
noiu  proprietors  under  a  mistake  as  to  the  true  line,  aud  without  iutendinf  tm 
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«ldm  beyond  it,  will  not  work  a  disseisen  in  favor  of  either:  FinA  r.  Ulbnan, 
105  Mo.  255;  24  Am.  St  Rep.  383,  and  extended  note;  MilU  r.  Petntg,  74 
Iowa,  172;  7  Am.  St  Rep.  474,  and  note;  Crawford  v.  Ahmet,  103  M*  88; 
McDonald  v.  Fox,  20  Ner.  364. 


State  ex  eel.  Carroll  v,  Deyitt. 

[107  Missouai,  673.) 

OmoBB's  Retubn  to  Writ  Pbima  Facib  Evidence.  — An  officer'i  return  to 
a  writ  is  prima  facie  evidence,  even  in  his  own  favor. 

Whit  oy  Possession  ArFORD.s  Protection  to  OmcER,  WHKir.  —  A  writ  of 
possession,  which  is  fair  and  regular  on  its  face,  and  is  issned  by  a  court 
tiaving  jurisdiction  of  the  subject-matter  of  the  action,  constitutes  a 
valid  protection  to  the  officer  who  executes  it. 

Trespasser  ab  Initio,  Officer  Becomes,  when.  —  An  officer  who,  in  exo* 
outing  a  writ  of  possession,  handles  property  so  carelessly  and  roughly 
as  to  injure  and  break  it  becomes  a  trespasser  ab  initio,  and  will  not  ba 
protected  by  bis  wri^  notwithstanding  it  was  fair  and  regular  on  iti 
face. 

Action  on  a  constable's  bond.    The  opinion  states  the  case. 
H.  A.  Loevy,  for  the  appellant. 
Henry  Boertder^  for  the  respondents. 

Sherwood,  P.  J.  Action  on  constable's  bond;  two  counts 
in  the  petition,  the  first  count  based  on  an  alleged  trespass, 
the  second  for  an  alleged  false  return. 

The  court  below  at  the  close  of  plaintiff's  case  gave  an  in* 
Btruction  in  the  nature  of  a  demurrer  to  the  evidence,  where- 
upon a  nonsuit,  with  an  ineffectual  endeavor  to  set  the  same 
aside,  hence  this  appeal.  These  counts  will  be  discussed  in 
inverse  order. 

1.  The  return  of  the  constable  was  prima  facie  true  in  this 
action  against  him,  charging  that  his  return  upon  the  notice 
was  false,  which  notice  was  issued  by  Sheehan,  the  justice  to 
^hom  the  cause  was  transferred  on  affidavit  made  by  relatrix, 
in  order  to  change  the  venue  from  Byron,  justice,  before  whom 
the  action  for  possession  was  brought  by  Staed  Brothers.  Even 
in  his  own  favor  the  return  of  an  officer  \^  prima  facie  evidence: 
Crocker  on  Sheriffs,  sec.  45;  Burgert  v.  Borchert,  69  Mo.  80. 
Besides,  the  testimony  of  the  relatrix  virtually  shows  that  she 
was  duly  served  with  the  notice  in  question.  No  error  was, 
therefore,  committed  in  sustaining  the  demurrer  to  the  evi- 
dence on  this  count. 
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2.  Now,  M  to  the  count  in  trespass,  Sheehan,  the  justice  of 
the  peace,  undoubtedly  had  jurisdiction  over  the  subject-mat- 
ter of  the  action  brought  by  Staed  Brothers,  and  the  writ  which 
lie  issued  to  the  constable  was  undoubtedly  fair  on  its  face. 
This  being  the  case,  the  writ  constituted  a  valid  protection  to 
the  officer:  Murfree  on  SheriflFs,  sees.  877,  926,  1127,  1128; 
Melcher  v.  Scrugga^  72  Mo.  406. 

3.  But  notwithstanding  the  writ  of  possession  was  fair  and 
regular  on  its  face,  yet  this  does  not  and  could  not  authorize 
the  constable,  or  those  acting  under  his  orders,  to  do  as  Mrs. 
Lizzie  Buda  testified  they  did  do,  to  wit,  "  handled  the  furni- 
ture very  carelessly  and  roughly,  and  broke  some  of  it."  No 
writ,  however  valid  or  regular  on  its  face,  will  sanction  any- 
thing of  this  sort.  An  officer  who  misuses  property  in  such 
a  way  as  stated  becomes  a  trespasser  ab  initio^  and  his  writ 
aflfords  him  no  protection:  Cooley  on  Torts,  2d  ed.,  541. 

As  to  the  count  in  trespass,  therefore,  the  action  of  the  lower 
court  was  erroneous,  as  there  was  some  evidence  to  sustain 
that  count.    Judgment  reversed  and  cause  remanded. 


OmoKR'g  Rettrk,  m  to  the  eonclusireneu  of,  see  Stewart  ▼.  Duncan,  47 
Minn.  285,  ante,  p.  367,  and  note. 

OrriosRS  —  PBOTBonov  ArroBDKD  to,  by  Wbft.  —  A  writ  regular  on  its 
face  protects  a  miniaterial  officer  ia  its  execution:  Billings  v.  Buaaell,  23  Pa. 
St.  189;  62  Am.  Dec  330,  and  note;  Pieraon  v.  Oak,  8  Vt.  609;  30  Am.  Dec. 
487,  and  note;  extended  note  to  Sacacool  v.  BouglUon,  21  Am.  Deo.  190. 


Reinhabd  v.  Virginia  Lead  Mining  Company. 

[107  Missouri,  616.] 
Ebtoppkl— Grantob  ot  Land  Estopped  bt  his  Dkid  to  Corporation, 
WHKK.  —  Where  a  grantor,  for  a  valuable  consideration  and  in  good 
faith,  conveys  land,  by  a  deed  which  is  duly  recorded,  to  a  corporation 
named  therein  as  grantee,  such  grantor  and  those  claiming  under  him 
will  be  estopped  to  deny  the  capacity  of  such  grantee  to  take  the  land, 
although,  owing  to  a  mistake  of  the  attorney,  the  incorporation  of  the 
grantee  was  not  perfected  until  after  the  conveyanoe  was  made. 

Suit  to  quiet  title.    The  opinion  states  the  case. 

J.  0.  Kuhaddon^  for  the  appellants. 

John  W,  Booth  and  T.  B,  Crews^  for  the  respondents. 

Macfablane,  J.    This  is  a  suit  in  equity  to  quiet  the  title 
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to  certain  real  estate,  of  which  plaintiffs  claim  they  are  the 

owners. 

The  material  facts  are  undisputed.  On  the  nineteenth  day 
of  December,  1872,  Nathaniel  Sands  and  Rowland  R.  Hazard, 
in  the  city  of  New  York,  executed  and  acknowledged  in  due 
form  a  certificate  in  writing  for  the  purpose  of  incorporating 
under  the  laws  of  the  state  of  Missouri  a  mining  company,  and 
adopted  as  the  corporate  name  "  The  Virginia  Lead  Mining 
Company."  This  certificate  of  incorporation  shows  a  full 
compliance  with  the  laws  of  this  state  up  to  and  including  its 
proper  acknowledgment.  Instead  of  having  the  certificate  re- 
corded by  the  recorder  of  deeds  of  the  county,  as  required  by 
section  2,  article  7,  chapter  37,  Wagner's  Statutes,  page  333,  it 
was  sent  to  the  clerk  of  the  county  court  for  record,  where  it 
remained  until  May  19,  1874,  when  the  incorporators,  learn- 
ing the  mistake,  had  it  filed  and  recorded  by  the  proper  officer, 
and  on  August  8,  1874,  also  had  a  copy  filed  and  recorded 
with  the  secretary  of  state,  on  which  day  a  certificate  of  incor- 
poration was  issued. 

It  is  agreed  that  the  land  in  suit,  on  the  twenty-eighth  day 
of  December,  1872,  belonged  to  defendant  Amos  W.  Maupin. 
On  that  day  Nathan  Sands,  one  of  the  parties  so  attempting 
to  incorporate,  and  representing  the  supposed  corporation, 
purchased  the  land  from  Maupin,  paying  therefor  two  thou- 
sand five  hundred  dollars.  The  deed  was  made  to  the  Virginia 
Lead  Mining  Company  as  grantee.  This  deed  was  recorded 
April  22,  1873.  On  the  twenty-eighth  day  of  September,  1873, 
said  supposed  corporation,  by  persons  representing  to  be  its 
proper  officers,  in  due  form  of  law  made  a  deed  of  conveyance 
of  the  land  to  Robert  C.  Sands,  which  was  recorded  Jane  24, 
1874. 

On  the  eleventh  day  of  December,  1879,  defendant  Robert 
C.  Sands  made  a  deed  purporting  to  convey  said  lands  to 
defendant  the  Missouri  Lead  Mining  and  Smelting  Company^ 
a  corporation  under  the  laws  of  Great  Britain.  This  deed  was 
recorded  December  17,  1879.  The  last-named  corporation 
conveyed  the  land  to  defendants  George  Hopkins  and  Samuel 
Pope,  as  trustees,  to  secure  certain  bonds  issued  by  the  com- 
pany.   These  parties  are  all  made  defendants. 

On  the  twenty-eighth  of  November,  1879,  a  judgment  was 
rendered  in  the  circuit  court  of  said  county  against  the  said 
Maupin.  Under  an  execution  upon  this  judgment,  the  land 
was  sold  to  Frederick  W.  Reinhard,  to  whom  a  deed  was  exe- 


Oct.  1891.]    Rbinhabd  v.  Virginia  Lead  Minins  Co.      443 

cuted  June  6,  1885.  The  said  Reinhard,  on  June  15,  1885, 
conveyed  the  lands  to  plaintiflfs.  Plaintififs  complain  that  all 
the  deeds  to  and  from  defendants  cast  a  cloud  upon  their  title, 
and  pray  that  their  title  be  quieted,  and  said  deeds  be  declared 
inoperative  and  void. 

The  organizers  of  the  first  corporation  were  not  informed 
that  the  articles  of  incorporation  had  not  been  filed  and  re- 
corded until  May,  1874.  Upon  making  the  certificate  of  in- 
corporation, the  parties  thereto  proceeded  to  the  organization 
of  the  board  of  directors  and  elected  officers,  and  thereafter 
assumed  to  act  as  a  corporation,  under  the  name  of  "The  Vir- 
ginia Lead  Mining  Company."  The  business  was  conducted 
in  accordance  with  the  laws  governing  corporations  in  the 
state  of  Missouri.  The  error  in  sending  the  certificate  to  the 
county  clerk,  instead  of  the  recorder,  was  made  by  the  attor- 
ney of  the  promoters,  and  as  soon  as  the  mistake  was  discov- 
ered it  was  corrected.  These  facts  were  alleged  in  the  answer 
of  defendant.  Upon  a  trial,  plaintifls'  bill  was  dismissed  and 
judgment  was  entered  for  defendants,  and  plaintiff's  appeal. 

It  is  readily  seen,  from  the  foregoing  statement,  that  the 
controverted  question  in  this  case  hinges  on  the  proper  effect 
to  be  given  the  deed  from  Amos  W.  Maupin  to  the  Virginia 
Lead  Mining  Company.  Tliis  deed  was  made  and  recorded, 
as  also  was  the  certificate  of  incorporation,  long  prior  to  the 
judgment  against  Maupin,  under  which  plaintiffs  claim  title, 
and  consequently  there  can  be  no  question  of  the  want  of  no- 
tice of  this  deed  when  plaintiff's'  ancestor  bought  under  execu- 
tion. No  off'er  is  made  by  plaintiff's  to  refund  the  purchase- 
money.  They  rely  for  relief  on  the  naked  legal  proposition 
that  the  deed  from  Maupin  to  the  mining  company  is  abso- 
lutely null  and  void,  because  the  corporation  at  the  time  did 
not  have  the  capacity  to  take  the  title.  Defendants,  on  the 
other  hand,  insist  that  the  corporation  existed,  de  facto,  at  the 
time  of  the  execution  of  the  deed,  and  it  therefore  passed 
the  title;  and  that  though  it  may  not  have  been  even  a  de  facto 
corporation,  still  Maupin  and  his  grantees  are,  under  the  cir- 
cumstances, estopped  to  question  its  validity. 

Plaintiff's  assert  their  supposed  wrongs,  and  seek  relief  in  a 
court  of  equity.  They  virtually  admit  that  their  grantor  sold 
the  land  in  good  faith,  presumably  for  its  full  value,  accepted 
the  money,  and  made  a  deed,  believing  at  the  time,  and  in- 
tending, to  part  with  the  title  and  vest  it  in  the  corporation. 
The  promoters  of  the  corporation  purchased  the  land,  and  paid 
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out  their  money,  under  the  belief  that  the  corporation  was 
authorized,  at  that  time,  to  hold  the  title.  They  acted,  as  was 
supposed,  in  full  compliance  with  the  laws  of  the  state  provided 
for  the  management  of  corporations.  The  demands  of  plain- 
tiflFs  do  not  commend  themselves  to  a  court  of  equity,  and 
unless  the  court  is  fettered  by  legal  principles,  they  should 
not  be  heard  to  assert  them. 

The  legal  principles  invoked  by  plaintiffs  are:  1.  In  order 
to  a  valid  and  effectual  conveyance  of  land,  there  must  be  a 
grantee  in  being  at  the  time  of  the  delivery  of  the  deed;  and 
2.  A  corporation  has  no  existence  until  after  a  full  perform- 
ance of  every  requirement  of  the  law  under  which  it  is  author- 
ized. Both  these  propositions  have  support  in  decisions  of  this 
court. 

It  has  been  held,  in  this  state,  as  at  common  law,  that  a 
deed  will  not  take  effect,  or  have  any  validity  as  a  conveyance 
of  the  property,  unless  the  grantee  therein  is  in  being  at  its 
delivery.  A  deed  to  W.  H.  Phelps  &  Co.,  which  was  a  part- 
nership firm,  composed  of  Phelps  and  two  others,  was  held  to 
pass  no  title  to  the  firm,  or  the  two  persons  not  named:  Arthur 
v.  U'calon,  22  Mo.  879.  So  it  was  held  in  Douthitt  v.  Stinson, 
C3  Mo.  268,  that  a  deed  to  a  pretended  corporation,  which  had 
no  real  existence,  was  absolutely  void.  In  Thomas  v.  Wyatt, 
25  ^lo.  24,  69  Am.  Dec.  446,  a  patent  issued  to  a  fictitious 
person  was  held  to  be  a  nullity.  A  deed  to  the  directors  of  a 
corporation  which  was  named  therein,  which  then  had  no 
existence,  but  was  subsequently  organized,  was  held  to  pass  no 
title  to  the  corporation. 

These  decisions  were  all  made  in  actions  at  law.  Judge 
Leonard  qualifies  his  decision,  in  the  case  first  cited,  by  the 
remark:  "  We  must  not,  however,  be  misunderstood;  our  pres- 
ent decision  refers  to  the  transfer  of  the  legal  estate  only,  and 
does  not  touch  the  equitable  rights  of  the  parties  growing  out 
of  the  transaction." 

It  has  also  been  held  that  a  corporation  is  not  fully  author- 
ized to  transact  the  business  for  which  it  was  created  until  the 
articles  of  association  had  been  filed  with  the  secretary  of  state, 
and  a  note  executed  by  the  directors,  signing  their  names  as 
such  before  filing  the  articles  with  the  secretary,  became  the 
personal  note  of  the  directors,  and  did  not  bind  the  corporation: 
Hurt  V.  Salisbury,  55  Mo.  312.  This  decision  was  approved  in 
the  subsequent  cases  of  Martin  v.  Fewell,  79  Mo.  401,  and  Rich- 
ardson V.  Pitts,  71  Mo.  129.     On  the  other  hand,  in  Granhy 
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Mining  Co.  v.  Richards,  95  Mo.  110,  it  was  held  that  the  fail- 
ure to  file  a  certificate  of  incorporation  with  the  circuit  clerk, 
as  was  required  by  the  statute,  was  an  "  omission  of  which  the 
state  alone  should  complain."  The  suggestion  was  made  in 
that  case,  that  the  rule  of  Hurt  v.  Salisburyj  65  Mo.  312,  should 
not  be  extended.  These  suits  were  against  persons  assuming 
to  act  as  officers  of  corporations  which  had  not  fully  organ- 
ized for  the  transaction  of  business. 

We  do  not  regard  these  lines  of  decisions  as  bearing  upon 
the  question  in  this  case,  or  as  inconsistent  with  the  doctrine 
of  estoppel  invoked  by  defendants.  The  grantors  of  plaintiffs 
dealt  with  the  officers  of  this  corporation  in  the  corporate 
name,  received  the  money  of  the  supposed  corporation,  and 
undertook  to  convey  the  land  to  it  in  consideration  thereof. 
The  question  here  is,  as  has  been  suggested,  whether  plaintiffs 
occupy  a  situation  in  which  they  can  deny  the  validity  of  the 
corporation  or  its  acts.  This  question  is,  we  think,  well  settled 
in  this  state,  and  there  is  no  necessity  of  inquiring  whether  or 
not  thin  was  a  de  facto  corporation  capable  of  taking  the  title 
of  land  by  grant. 

The  facts  in  the  case  of  Broadwell  v.  Merritt,  87  Mo.  99,  are 
very  similar  to  those  in  the  case  under  consideration.  The 
articles  of  association  were  written,  signed,  acknowledged,  and 
recorded  as  required  by  the  statute,  but  a  copy  was  not  filed 
with  the  secretary  of  state,  which  was  also  required.  The 
business  of  the  attempted  organization  was,  with  others,  that 
of  buying  and  selling  real  estate.  The  officers  of  the  corpora- 
tion bought  a  tract  of  land  from  one  Little,  and  the  deed  was 
made  to  the  corporation.  Some  years  after  that,  the  organiza- 
tion of  the  corporation  was  perfected  by  filing  with  the  secre- 
tary of  state  a  copy  of  the  articles  as  required.  Before  this 
was  done,  however,  and  about  six  years  after  making  the  deed 
to  the  corporation,  Little  conveyed  the  land  by  quitclaim 
deed  to  Broadwell,  who  sued  the  grantee  of  the  corporation  in 
ejectment.  It  was  held  that  the  validity  of  the  corporation 
could  not  be  challenged  by  plaintiff,  on  the  ground  that  there 
was  no  grantee  therein  competent  to  take  the  title.  The  court 
in  that  case,  speaking  through  Judge  Ray,  says:  "We  do  not 
think  that  Little,  after  receiving  the  large  and  valuable  con- 
sideration paid  him  for  the  land,  and  making  his  said  deed  to 
the  association,  and  taking  the  trust  deed  from  it,  and  putting 
it  in  possession  thereof,  and  allowing  it  to  be  improved  and 
held  under  his  title  for  years,  could  or  ought  to  be  heard  to 
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call  in  question  the  capacity  or  power  of  the  association  to 
take  title  to  the  property,  and  hold  or  enjoy  the  same.  Broad- 
well,  who  takes  under  Little  under  his  said  subsequent  deed, 
18  in  no  better  position.  He  is  in  privity  with,  and  bound  and 
estopped  by  what  would  bind  and  estop,  said  grantor."  A 
number  of  cases  of  this  and  the  United  States  supreme  court 
are  cited  in  support  of  the  proposition. 

This  decision  was  followed  and  approved  in  Ragan  v.  Mc- 
Elroy^  98  Mo.  350,  in  which  also  a  deed  to  a  corporation  was 
objected  to,  on  the  ground  that  it  had  not  been  shown  that 
the  corporation  was  properly  organized.  It  was  held  that  the 
grantor  and  his  heirs  were  forever  estopped  from  denying  the 
corporate  existence  of  the  grantee,  as  against  those  who  have 
acquired  title  and  possession  under  that  deed.  In  a  similar 
case  in  the  United  States  supreme  court,  Mr.  Justice  Davis 
says:  "No  proposition  is  more  thoroughly  settled  than  this, 
and  it  is  unnecessary  to  refer  to  authorities  to  support  it.  Con- 
ceding the  bank  to  be  guilty  of  usurpation,  it  was  still  a  body 
corporate,  de  facto,  exercising  at  least  one  of  the  franchises 
which  the  legislature  attempted  to  confer  upon  it,  and  in  such 
a  case  the  party  who  makes  a  sale  of  real  estate  to  it  is  not  in 
a  position  to  question  its  capacity  to  take  the  title,  after  it  has 
paid  the  consideration  for  the  purchase":  Smith  v.  Sheeley^ 
12  Wall.  358;  National  Bank  v.  Matthews,  98  U.  S.  621.  These 
decisions  commend  themselves  as  being  founded  on  the  sound- 
est principles  of  equity  and  right. 

It  is  true,  as  insisted,  that  no  question  of  estoppel  can  arise 
under  a  deed  which  is  absolutely  void.  This  proposition  was 
distinctly  held  in  Douthitt  v.  Stinson,  63  Mo.  268.  In  that 
ease,  however,  there  was  no  law  authorizing  the  formation  of 
the  corporation  to  which  attempt  was  made  to  convey  the 
land.  Estoppel  applies  to  the  regularity  of  the  organization 
of  the  corporation,  and  can  only  apply  when  there  is  authority 
of  law  to  organize:  Jones  v.  Cincinnati  Type  Foundry  Co.,  14 
Ind.  89.  The  statutes  of  this  state  gave  ample  authority  for 
the  organization  of  the  Virginia  Lead  Mining  Company,  and 
plaintiffs  are  estopped  to  deny  the  regularity  of  its  organization. 
Judgment  affirmed.  

Estoppel  to  Dbnt  Existenck  of  Corporation.  —  One  dealing  with  a  cor- 
poration as  such  is  estopped  to  deny  its  corporate  existence:  Yard  v.  Pacifie 
etc  Ins.  Co.,  10  N.  J.  Eq.  480;  64  Am.  Dec.  467,  and  note;  Winget  v.  Quincy, 
tie,  Ass'n,  123  111.  68;  Dutchess  Cotton  Manufactory  y.  Davis,  14  Johns,  238;  7 
Am.  Dec.  459,  and  note.     If  a  law  exists  authorizing  such  a  corporation,  a 
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party  eontraoting  with  it  will  be  estopped  to  deny  its  existence:  Snyder  r. 
Studebahar,  19  Ind.  462;  81  Am.  Dec  416,  and  note;  Brookville  etc  Tumpit* 
Co.  V.  McCarty,  8  Ind.  392;  65  Am.  Deo.  768,  and  note.  One  who  ezecatei 
a  note  to  a  corporation  is  estopped  to  deny  its  existence  at  the  time  the  note 
was  executed:  Jone»  r.  Bank,  8  B.  Mon.  122;  46  Am.  Dec  640,  and  note; 
Congregational  Society  T.  Perry,  6  N.  H.  164;  25  Am.  Dec  455,  and  note. 
One  who  has  conveyed  property  to  a  eorporation  and  has  acted  as  one  of  its 
officers  it  estopped  to  deny  its  de/aeto  eziitenoet  ^a<et  r.  Wileon  etc  Co*,  14 
CoL  141. 
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PUadikq  —  STATim  OT  LiHlTATlOMS.  —  A  Complaint  alleging  the  plaintiff 
to  bar*  been  the  owner  of  real  property  for  more  than  &ve  years  pre* 
TioQsly  to  the  commencement  of  the  action,  and  that  the  defendant  en> 
tered  upon  inch  property  and  ousted  plaintiff  therefrom  at  a  time  named, 
also  more  than  fire  years  before  the  filing  of  the  complaint,  is  not  subject 
to  demurrer  on  the  ground  that  it  shows  that  the  plaintiff's  caxise  of  ac* 
tion  is  barred  by  the  statute  of  limitations  declaring  that  "no  action 
for  the  reoorery  of  real  property  shall  be  maintained  unless  the  plaintiff, 
or  those  tinder  whom  he  claims,  have  been  seised  or  possessed  of  such 
property  within  fire  years  before  the  commencement  of  the  act  in  respect 
to  which  the  action  is  prosecuted."  There  is  nothing  in  the  complaint 
tending  to  show  that  the  defendant's  acta  were  accompanied  with  any 
claim  of  title  on  his  part. 

Henry  0,  Stiff  and  Kenneth  M.  NicholeSf  for  the  appellant. 

Toole  and  Wallace,  for  the  respondent. 

Blake,  C.  J.  The  appellant  filed,  August  13, 1890,  his  com- 
plaint in  the  court  below,  and  alleged  "  that  on  the  second 
day  of  April,  A.  D.  1885,  the  said  plaintiff  became,  and  ever 
since  said  date  has  been,  and  now  is,  the  owner  and  seised  in 
fee,  and  entitled  to  the  possession  of  all  that  certain  lot  of  land 
[description];  that  while  the  plaintiff  was  such  owner,  and  so 
seised  and  possessed,  and  entitled  to  the  possession  of  said 
land  and  premises,  the  defendant  did,  on  the  day  and  year 
aforesaid,  wrongfully  and  unlawfully  enter  into  and  upon  the 
following  part  and  portion  of  said  lot  of  land,  viz.  [descrip- 
tion], and  did  oust  and  eject  the  plaintiff  therefrom,  and  ever 
since  that  day  wrongfully  and  unlawfully  withheld,  and  still 
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and  now  wrongfully  and  unlawfully  does  withhold,  the  posseff* 
eion  thereof  from  the  plaintiflf,  to  his  wrong,  injury,  and  dam- 
age in  the  sum  of  one  thousand  dollars;  that  the  value  of  the 
rents  and  profits  of  the  said  land  and  premises  is  two  hun- 
dred dollars  per  month;  and  that  by  reason  of  the  unlawful 
withholding  of  the  said  land  by  the  defendant,  as  aforesaid, 
plaintiff  has  been  deprived  of  said  rents  during  all  the  time 
since  the  second  day  of  April,  A.  D.  1885,  and  by  the  contin- 
uance thereof  will  be  deprived  of  the  use  and  occupation  of 
the  same,  to  his  loss  and  damage  in  the  sum  of  two  thousand 
dollars."  The  prayer  is  for  "  the  restitution  of  said  land  and 
premises,"  and  damages. 

The  demurrer  of  the  defendant  is  as  follows:  "That  the 
said  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  in  this,  that  it  appears  from  the  face  of  the 
complaint  that  the  defendant  has  been  in  possession  of  the 
property  described  in  the  plaintiff's  [complaint]  for  more  than 
five  years  prior  to  the  commencement  of  the  plaintiff's  action, 
and  that  said  action  is  barred  by  sections  29  and  30,  title  3, 
chapter  2,  Compiled  Statutes  of  Montana,  and  that  the  defend- 
ant claims  the  benefit  of  the  same." 

The  demurrer  was  sustained  by  the  court,  and  upon  the  re- 
fusal of  the  plaintiff  to  file  an  amended  complaint,  judgment 
was  entered  for  the  defendant  for  his  costs. 

The  sections  of  the  Code  of  Civil  Procedure  which  are  men- 
tioned in  the  demurrer  read  as  follows:  — 

"  Sec.  29.  No  action  for  the  recovery  of  real  property,  or 
for  the  recovery  of  the  possession  thereof,  can  be  maintained, 
unless  it  appear  that  the  plaintiff,  his  ancestor,  predecessor,  or 
grantor  was  seised  or  possessed  of  the  property  in  question 
within  five  years  before  the  commencement  of  the  action. 

"Sec.  30.  No  cause  of  action  or  defense  to  an  action,  arising 
out  of  the  title  to  real  property,  or  to  rents  or  profits  out  of  the 
the  same,  can  be  effectual  unless  it  appear  that  the  person 
prosecuting  the  action,  or  making  the  defense,  or  under  wliose 
title  the  action  is  prosecuted,  or  the  defense  is  made,  or  the 
ancestor,  predecessor,  or  grantor  of  such  person,  was  seised  or 
possessed  of  the  promises  in  question  within  five  years  before 
the  commencement  of  the  act  in  respect  to  which  such  action 
il  prosecuted  or  defense  made." 

The  brief?  of  counsel  restrict  our  inquiry  to  one  question.  Does 
the  complaint  show  upon  its  face  that  the  defendant  enjoyed  the 
adverse  possossion  of  the  land  in  controversy  more  than  five 
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years  before  the  commencement  of  this  action?  It  is  alleged 
that  the  plaintiff  was,  at  all  the  times  named  in  the  pleading, 
■**  the  owner  and  seised  in  fee  "  of  the  premises.  This  rule  has 
been  prescribed  by  the  Code  of  Civil  Procedure:  "  In  every 
action  for  the  recovery  of  real  property,  or  the  possession  thereof, 
the  person  establishing  a  legal  title  to  the  property  is  presumed 
to  have  been  possessed  thereof,  within  the  time  required  by 
law,  and  the  occupation  of  the  property  by  any  other  person 
is  deemed  to  have  been  under  and  in  subordination  to  the  le- 
gal title,  unless  it  appear  that  the  property  has  been  held  and 
possessed  adversely  to  such  legal  title  for  five  years  before  the 
commencement  of  the  action ":  Sec.  32.  After  quoting  this 
statute  in  Lamme  v.  Dodson,  4  Mont.  587,  Mr.  Justice  Galbraith 
said:  "The  true  principle,  therefore,  is,  that  he  who  has  the 
legal  title  to  real  property  is  presumed  to  have  the  right  to  the 
possession  thereof  until  better  right  is  shown."  See  also  Na- 
tional Min.  Co.  V.  Powers^  3  Mont.  344. 

By  the  allegations  of  the  complaint  the  defendant  is  a  tres- 
passer, and  there  is  not  a  word  which  indicates  that  his  acts 
with  reference  to  the  property  are  accompanied  with  any  claim 
which  is  inconsistent  with  the  title  of  the  plaintiff.  The  in- 
tention of  the  party,  which  is  a  vital  element  of  an  adverse 
possession  to  realty,  is  not  shown,  and  there  is  nothing  to  rebut 
the  presumption  of  the  statute  supra  from  the  ownership  in 
fee:  McDonald  v.  Fox^  20  Nev.  864,  and  cases  cited;  Sharp  v. 
Daugney,  33  Cal.  505;  Figg  v.  Mayo,  39  Cal.  262;  Unger  v. 
Mooney,  63  Cal.  586;  49  Am.  Rep.  100;  Roman  Catholic  Arch- 
bishop V.  Shipman,  79  Cal.  288;  Harvey  v.  Tyler,  2  Wall.  328; 
Probst  V.  Presbyterian  Church,  129  U.  S.  182.  The  opinions  in 
the  last  two  cases  were  delivered  by  the  learned  jurist,  Mr. 
Justice  Miller,  who  said  in  Harvey  v.  Tyler,  2  Wall.  328:  "The 
third  and  last  instruction  given  at  the  instance  of  plaintiffs 
had  reference  to  the  question  of  adverse  possession  in  its  re- 
lation to  the  statute  of  limitations.  Its  purport  was,  that  if 
plaintiffs'  title  was  found  to  be  the  paramount  title,  and  any 
of  the  defendants  entered  upon  and  took  possession  of  the 
land,  without  title  or  claim,  or  color  of  title,  that  such  occu- 
pancy was  not  adverse  to  the  title  of  plaintiffs,  but  subservient 
thereto.  We  think  this  law  to  be  too  well  settled  to  need  argu- 
ment to  sustain  it.  ...  .  Where  there  is  no  claim  of  right,  the 
possession  cannot  be  adverse  to  the  true  title."  In  Probst  v. 
Presbyterian  Church,  129  U.  S.  182,  the  court  approved  Harvey 
V.  Tyler,  2  Wall.  328,  and  Ewing  v.  Burnet^  11  Pet.  41,  in 
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which  this  language  is  used :  "  An  entry  by  one  man  on  the 
land  of  another  is  an  ouster  of  the  legal  possession,  arising 
from  the  title  or  not  according  to  the  intention  with  which  it 
is  done;  if  made  under  claim  and  color  of  right  it  is  an  ouster; 
otherwise  it  is  a  mere  trespass;  in  legal  language,  the  inten- 
tion guides  the  entry  and  fixes  its  character." 

It  is  therefore  ordered  and  adjudged  that  the  judgment  be 
reversed,  and  that  the  cause  be  remanded,  with  directions  to 
overrule  the  demurrer.  ____ 

Adtkrsb  Posskssiox. — Possession  of  land  is  always  presumed  to  be  in  8ab« 
ordination  to  the  trae  title,  and  one  who  claims  to  hare  acquired  title  by  ad« 
verse  possesaion  mast  show  that  he  or  bis  predecessors  in  interest  held  the 
land  in  hostility  to  the  true  owner,  claiming  the  title  thereto:  Doherty  ▼. 
Matsdl,  119  N.  Y.  646.  And  the  actual,  continued,  visible,  notorious,  and 
hostile  possession  of  land  is  tantamount  to  a  claim  of  ownership:  Shearer  v. 
MiddUton,  88  Mich.  622.  The  intent  to  make  the  possession  adverse  is  essen* 
tial:  La  Fromboit  v.  Jackson^  8  Cow.  639;  18  Am.  Deo.  463;  Oolrnn  v.  Re- 
publican V.  L.  Ass'n,  23  Neb.  75;  8  Am.  St.  Rep.  114;  AfeDonald  v.  Fox,  20 
Nev.  364;  Flj/nn  v.  Lee,  31  W.  Va.  487;  Evans  v.  Templeton,  69  Tex.  376; 
Maple  V.  StevcMon,  122  Ind.  368.  It  is  enongh  if  there  be  an  auertion  of  own« 
ership,  and  unbroken  possession  for  the  requisite  length  of  time:  Herffy, 
OriggSf  121  Ind.  471.  ('olor  of  title  ia  not  necessary  in  Indiana;  Boxjoen  v. 
SufandeTf  121  Ind.  164.  The  possession  of  real  estate  may  be  open  and  noto- 
rious, and  still  not  adverse:  Crawford  v.  Ahrnea,  103  Mo.  88.  It  must  be  of 
such  a  character  as  to  afford  the  owner  the  means  of  knowing  of  it  and  of  the 
elaim:  Hincklin  v.  McClear,  18  Or.  127. 


In  KB  MaoKniqht. 

[11  MUNTAM  A,  126.] 

Habkab  (Tobpus.  — TuK  Wnrr  or  CERTioaARi  may  be  issued  by  the  sapremo 
court  of  Montana  to  bring  up  for  review,  upon  habeas  corpus,  the  proceed- 
ings of  the  district  court  relating  to  the  conviction  and  sentence  of  the 
prisoner  for  alleged  contempt  of  court. 

Witnesses  are  not  Bound  to  Anhwxr  Questions  Which  arb  not  Leoal 
AND  Pertinent  to  the  matter  in  issue. 

Contempt  or  Court  is  not  Commitfed  bt  the  RsrcsAL  or  the  Pub* 
LISHEB  or  AN  ARTICLE,  the  publication  of  which  is  prosecuted  as  a  con. 
tempt  of  court,  to  give  the  names  of  the  persons  making  the  comnienta 
referred  to  in  such  article.  If  the  publication  of  the  article  was  a  con* 
tempt,  relevant  inquiry  ceased  when  it  was  ascertained  who  was  ita 
author  and  publisher. 

A  Contempt  or  Court  is  a  willful  disregard  of  its  authority,  and  may  eon* 
nst  of  disorderly  or  insulting  language  or  behavior  in  its  presence  tend* 
ing  to  disturb  its  proceedings  or  impair  the  respect  due  to  its  authority, 
or  a  disobedience  of  its  rules  or  orders  interfering  with  the  due  admia* 
iatration  of  law. 
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OoHTKUFT  or  Court.  —  Pctsusher  ov  a  Newspapeb  is  not  liable  to  pun* 
ishment  as  for  a  contempt  of  court  because  he  publishes  what  purports 
to  be  the  statements  of  third  persons,  to  the  ejBfect  that  the  public  and  the 
Judge  of  a  designated  county,  in  which  a  cause  was  pending,  were  preju- 
diced; that  the  money  involved  in  the  cause  had  turned  the  head  of 
every  man  in  the  county;  that  they  had  all  voted  for  the  judge  because 
they  knew  his  views,  and  that  he  could  not  be  won  over  to  any  other; 
that  there  was  money  enough  in  the  business  to  corrupt  every  corruptible 
man  in  the  state;  and  that  it  had  caused  a  deadly  bias  in  the  minds  of 
men  who  could  not  be  bought  with  money  at  all;  and  that  neither  the 
judge  nor  any  jury  that  could  be  obtained  in  the  county  woald  render  a 
decision  according  to  the  evidence. 

Elbert  D.  Weed,  for  the  petitioner. 
Thompson  Campbell,  amicus  curix. 

Harwood,  J.  By  return  made  to  the  writ  of  habeas  corpus, 
and  the  writ  of  certiorari  issued  in  aid  thereof,  it  appears  that 
the  prisoner  was  adjudged,  by  the  district  court  of  the  second 
judicial  district,  guilty  of  having  committed  a  contempt  of 
that  court,  and  was  therefore  committed  to  jail.  The  facts 
and  proceedings  whereby  the  judgment  and  order  of  commit- 
ment was  made  appear  by  the  returns  as  follows:  A  certain 
newspaper,  known  as  the  Helena  Daily  Journal,  printed  and 
published  at  the  city  of  Helena,  and  of  general  circulation, 
contained  in  its  issue  of  July  7,  1891,  among  other  items,  the 
following:  — 

"why  there's  prejudice. 

"An  old  Montanian,  who  is  very  familiar  with  all  the  ins 
and  outs  of  the  Davis  will  case,  was  discussing  yesterday  the 
Bubject  of  the  change  of  venue  asked  in  this  celebrated  case, 
when  he  said:  *  Prejudice?  Why,  of  course,  there 's  prejudice. 
The  money  involved  in  this  case  has  turned  the  head  of  every 
man,  woman,  and  child  in  Silver  Bow  County.  Republicans 
and  Democrats  are  sworn  allies  and  friends  in  all  that  pertains 
to  keeping  the  estate  in  the  hands  of  the  Butte  parties,  and 
they  stood  together  for  the  re-election  of  Judge  McHatton 
solely  because  they  knew  that  he  could  never  be  won  over  to 
any  other  view  of  the  will  than  the  Butte  view.  This  was  why 
no  Republican  nomination  was  made,  and  why  McHatton  was 
80  readily  adopted  as  the  candidate  and  elected  by  so  pleas- 
ing a  vote.  I  tell  you  there  is  money  enough  in  this  business 
to  corrupt  every  corruptible  man  in  the  state,  and  it  has  caused 
a  deadly  bias  in  the  minds  of  some  men  who  could  not  be 
bought  with  money  at  all.  There  are  not  more  than  one  or 
two  cases  to-day  before  the  courts  of  this  country  in  which 
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the  stake  involved  is  so  great.  Nothing  like  a  fair  trial  can 
ever  be  had  in  Silver  Bow  County,  as  neither  a  judge  nor  a 
jury  could  be  obtained  there  that  would  render  a  decision  in 
accordance  with  the  evidence.  Therefore,  unless  a  change  of 
venue  is  granted,  the  jig  is  up  for  the  contestants  of  the  will.' 
This  gentleman  is  a  Republican  who  travels  a  good  deal  about 
the  state,  but  a  Democrat  beside  him,  who  has  been  a  good 
deal  in  Silver  Bow  County,  said  he  had  to  admit  the  truth  of 
the  stricture." 

On  the  ninth  day  of  July,  1891,  Hon.  John  J.  McHatton, 
judge  of  department  1  of  said  court,  made  and  filed  in  his 
court  an  affidavit  setting  forth  that  an  action  or  proceeding  for 
the  probate  of  an  alleged  will  of  Andrew  J.  Davis,  deceased, 
was  pending  in  said  court;  that  such  case  or  proceeding  was 
generally  known  as  the  Davis  will  case;  that  said  MacKnight 
and  other  persons  named  in  the  afiBdavit  were  the  editors  and 
publishers  of  said  newspaper,  and  published  the  matter  re- 
cited, and  that  "  said  publication  has  come  under  the  obser- 
vation of  the  judge  of  said  court,  and  the  charges  therein  made 
are  false  and  contemptuous." 

Upon  the  filing  of  the  affidavit,  said  court  issued  an  attach- 
ment for  the  persons  charged  with  commission  of  contempt  ly 
said  publication.  In  the  proceedings  which  were  afterwards 
had  before  said  court,  in  the  matter  of  this  alleged  contempt, 
the  petitioner,  MacKnight,  appeared  to  show  cause  why  he 
should  not  be  punished  for  contempt  as  charged;  and  an- 
swered, admitting  that  he  was  the  managing  editor  of  said 
newspaper  at  the  time  of  said  publication;  admitted  that  he 
alone  wrote  and  caused  to  be  published  in  said  newspaper  the 
matter  recited;  but  denied  that  the  same  was  a  contemptuous 
act  towards  said  court,  or  the  judge  thereof,  or  was  so  intended 
by  the  author  and  publisher  thereof. 

Then  followed  an  inquiry  before  said  court,  wherein  said 
MacKnight,  under  oath,  explained  to  the  court  where  and  un- 
der what  circumstances  he  heard  the  comments  which  were 
recited  in  the  publication.  He  stated,  in  effect,  that  at  the 
time  he  wrote  and  published  said  comments,  a  proceeding  for 
an  order  for  a  change  of  the  place  of  trial  of  the  contest  of 
said  alleged  will  in  said  Davis  will  case  was  being  heard  upon 
appeal  by  the  supreme  court 'of  this  state;  that  he  had  heard 
much  comment  by  various  persons,  at  different  hotels,  upon 
the  streets,  and  about  the  court-house  in  the  city  of  Helena, 
in  relation  to  said  application  for  a  change  of  venue,  which 
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•xpressions,  uttered  by  several  persons,  were  put  together,  and 
made  up  the  matter  published;  that  said  matter  was  published 
in  a  column  which  purported  by  its  heading  to  contain  street 
gossip  and  incidents  of  interest. 

At  this  point  the  inquiry  was  directed  to  the  ascertainment 
of  the  names  of  the  persons  who  had  made  the  comments 
mentioned. 

In  answer  to  questions  calling  for  the  names  of  such  persons, 
the  witness  said;  "There  were  individuals  that  made  some  of 
the  comments  in  the  article  whose  names  I  cannot  possibly 
recall,  but  it  was  in  private  conversation."  In  only  one  caso 
could  the  witness  recall  the  person  who  stated  what  consti- 
tuted a  portion  of  the  comment  published,  namely,  that  which 
related  to  the  political  situation  in  Silver  Bow  County  at  the 
time  of  the  last  election.  The  witness  said:  "  As  a  matter  of 
fact,  the  gentleman  who  made  those  remarks  did  not  wish 
them  printed.  He  had  no  feeling  or  interest  in  the  Davis  will 
case.  I  gave  him  my  word  that  I  would  not  in  any  way  dis- 
close his  name,  and  wrote  the  paragraph  several  days  after  the 
conversation."  The  name  of  the  person  in  question  was  de- 
manded by  the  court  under  peril  of  commitment  for  contempt 
if  the  witness  refused  to  disclose  it;  but  the  witness  declined 
to  state  the  name  of  such  individual  without  his  permission. 
A  continuance  was  then  had  to  give  the  witness  an  opportu- 
nity to  consult  said  person,  and  jfind  whether  it  would  be  agree- 
able to  have  his  name  mentioned  to  the  court  in  this  proceed- 
ing. On  resuming  the  hearing,  the  witness  stated  that  the 
individual  in  question,  whose  comments  had  been  thus  taken 
by  the  witness  and  published,  would  not  consent  to  have  his 
name  given  to  the  court,  and  the  witness  declined  to  disclose 
it;  whereupon  the  court  adjudged  the  witness  guilty  of  con- 
tempt for  refusing  to  disclose  the  name  of  the  person  demanded, 
and  refused  to  pass  upon  the  original  charge  of  contempt  in 
said  proceeding,  and  refused  to  hear  counsel  for  prisoner  upon 
the  question  as  to  whether  in  law  any  contempt  had  been  com- 
mitted, and  ordered  the  prisoner  committed  to  jail.  It  is  this 
imprisonment  which  the  prisoner  insists  is  illegal. 

Upon  the  hearing  before  this  court,  counsel  who  appeared  in 
the  court  below  as  amicus  curias  in  the  proceedings  also  ap- 
peared here,  and  raised  the  point  that  this  court  has  no  juris- 
diction to  bring  up  for  review  by  writ  of  certiorari  the  proceed- 
ings of  the  lower  court  in  the  matter  in  question.  In  support 
of  this  position,  he  cites  that  clause  of  section  3,  article  8,  of 
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the  constitution,  which  provides  that  the  supreme  court "  shall 
have  power,  in  its  discretion,  to  issue  and  to  hear  and  deter- 
mine writs  of  habeas  corpus,  mandamus,  quo  toarrantOj  certio' 
rari,  prohibition,  and  injunction,  and  such  other  original  and 
remedial  writs  as  may  be  necessary  or  proper  to  complete  ex- 
ercise of  its  appellate  jurisdiction."  Counsel  contends  that 
the  writ  of  certiorari,  and  others  named  in  said  clause,  can  only 
be  issued  by  this  court  when  the  same  are  necessary  or  proper 
in  the  exercise  of  its  appellate  jurisdiction,  and  therefore  the 
issuance  of  the  writ  of  certiorari  in  this  case  was  irregular,  be- 
cause it  was  not  in  aid  of  the  appellate  jurisdiction  of  this 
court.  His  position  is,  that  tlie  latter  words  of  said  clause 
relate  to  the  writs  specifically  mentioned,  and  restrict  this 
court  to  the  use  of  said  writs  in  the  exercise  of  its  appellate 
jurisdiction  only. 

The  case  at  bar  presents  a  striking  illustration  of  the  error 
involved  in  such  a  construction  of  said  clause  of  the  constitu- 
tion as  is  contended  for  by  counsel.  It  is  clear  that  this  court 
is  given  power  to  issue,  hear,  and  determine  all  of  the  writs 
mentioned,  among  others  the  writ  of  habeas  corpus.  That  is 
conceded  by  all,  but  the  contention  is,  that  this  court  can  issue, 
hear,  and  determine  said  writs  only  in  the  exercise  of  its  ap- 
pellate jurisdiction.  Now,  how  would  the  writ  of  habeas  corpus 
be  ordinarily  used  by  the  supreme  court  in  the  exercise  of  its 
appellate  jurisdiction?  So  the  writ  of  certiorari  is  among  the 
writs  which  this  court  is  expressly  authorized  to  issue,  hear 
and  determine.  Yet  that  writ  is  peculiarly  inapplicable  to 
use  in  aid  of  appellate  jurisdiction;  and  indeed,  cannot  be 
lawfully  issued  in  cases  where  error  may  be  reached  by  appeal: 
Code  Civ.  Proc,  sec.  555.  Is  it  to  be  presumed  that  the 
framers  of  the  constitution  placed  within  the  jurisdiction  of 
this  court  these  writs,  the  use  and  effect  of  which,  in  the  ac- 
tual administration  of  law,  is  so  well  defined,  and  some  of 
which  are  in  no  way  adapted  to  or  used  in  the  exercise  of  ap- 
pellate jurisdiction,  and  then  restricted  the  use  of  said  writs 
by  this  court  simply  to  the  aid  of  its  appellate  jurisdiction? 
We  think  not.  The  clause  carries  no  such  purport  with  it. 
The  writs  named  are  defined  in  law;  and  their  use  in  the  ad- 
ministration of  justice  is  fixed  by  long  usage  and  well-settled 
principles. 

It  is  provided  in  the  constitution  that  this  court  shall  have 
power  "  to  issue  and  to  hear  and  determine"  said  writs,  which 
&re  known  and  certain  implements  of  courts.     Their  office 
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being  knoven,  the  framers  of  the  constitution  understood  ex- 
actly what  jurisdiction  was  being  granted  by  placing  them 
within  the  power  of  the  court  to  issue,  hear,  and  determine, 
In  that  there  was  no  uncertain  grant  of  jurisdiction.  But  the 
constitution  does  not  stop  there.  It  adds:  "  And  such  other 
original  and  remedial  writs  as  may  be  necessary  or  proper  to 
complete  exercise  of  its  appellate  jurisdiction."  These  other 
original  or  remedial  writs  are  restricted  to  the  exercise  of 
appellate  jurisdiction.  Why?  Because  otherwise  this  grant 
of  jurisdiction  to  frame,  issue,  hear,  and  determine  new  writs, 
heretofore  unknown  in  the  administration  of  justice,  would 
have  been  the  granting  of  an  unknown,  unlimited,  and  unde- 
fined power;  therefore  such  other  writs  were  limited  to  the  ex- 
ercise of  appellate  jurisdiction. 

To  further  indicate  the  use  which  it  was  intended  would  be 
made  of  the  writ  of  certiorari^  the  same  section  of  the  constitu- 
tion provides  that  "  each  of  the  justices  of  the  supreme  court 
may  issue  and  hear  and  determine  writs  of  certiorari  in  pro- 
ceedings for  contempt  in  the  district  court." 

The  jurisdictional  question  raised  by  counsel  is  not  sus- 
tained. 

Returning  to  the  consideration  of  the  merits  of  the  proceed- 
ings under  review,  we  find  counsel  for  the  prisoner  challenging 
the  legality  of  the  imprisonment  by  two  propositions. 

1.  That  if  a  contempt  was  committed  by  such  publication, 
as  charged,  then  the  contempt  was  committed  by  that  act, 
and  relevant  inquiry  ceased  when  it  was  ascertained  who  was 
the  author  and  publisher;  that  the  prisoner  admitted  the 
writing  and  publishing  of  the  comments  as  charged,  and  any 
inquiry  beyond  that  was  irrelevant  and  illegal;  that  refusal 
to  answer  such  irrelevant  question  was  a  legal  right  of  witness, 
and  commitment  for  such  refusal  was  unlawful;  2.  That  in 
the  main  proceedings  the  matter  charged,  to  wit,  the  writing 
and  publishing  of  the  matter  set  forth,  did  not  in  law  amount 
to  a  contempt  of  court,  and  therefore  the  court  was  proceeding 
without  jurisdiction,  and  all  questions  pertaining  to  the  mat- 
ter in  such  proceeding  were  irrelevant  and  unauthorized,  and 
the  witness  had  a  legal  right  to  respectfully  decline  to  answer 
any  or  all  questions  in  a  case  where  the  court  was  without 
jurisdiction. 

We  are  of  the  opinion  that  in  this  case  the  law  fully  sustains 
both  propositions  in  favor  of  the  prisoner.  As  to  the  first 
proposition,  the  record  shows  that  the  prisoner  appeared  be- 
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fore  the  court,  and  admitted  every  fact  charged  as  constituting 
the  contempt. 

What  fact  there  was  in  the  charge  not  admitted,  or  what 
relevancy  there  was  in  the  questions  which  the  prisoner  re- 
fused to  answer,  the  counsel  who  acted  as  amicus  curiae  was 
unable  to  explain,  and  we  have  been  unable  to  ascertain.  It 
is  provided  in  sections  659  and  660  of  the  Code  of  Civil  Pro- 
cedure that  witnesses  shall  answer  questions  legal  and  perti- 
nent to  the  matter  in  issue.  They  are  not  bound  to  answer 
questions  irrelevant  to  the  issue:  Ex  parte  Zeehandelaarj  71 
Cal.  238. 

After  the  prisoner  had  admitted  the  facts  set  forth  in  the 
charge  as  constituting  a  contempt,  if,  then,  an  inquiry  as  to 
facts  outside  of  that  charge  was  necessary  to  establish  con- 
tempt, it  follows  that  no  contempt  was  charged  in  the  proceed- 
ing. 

But  suppose  the  prisoner  had  answered  the  question  put  to 
him,  and  said  that  A  made  the  remarks  about  the  "political 
situation  in  Silver  Bow  County";  would  the  oflfense  charged, 
to  wit,  the  publication  of  said  remarks,  have  been  any  more 
certain,  or  would  the  gravity  of  the  offense  been  any  greater 
or  less,  than  it  would  have  been  if  B  had  made  those  remarks? 
Suppose,  again,  the  prisoner  had  answered  that  A  made  the 
remarks,  and  A  had  been  called  and  questioned,  and  said  that 
he  got  the  idea  from  B,  and  B  had  been  sent  for,  and  testified 
that  he  got  the  matter  from  C,  and  so  on,  ad  infinitum;  how 
much  would  this  have  added  to  or  subtracted  from  the  offense 
charged  against  MacKnight,  and  the  punishment  due  therefor? 
It  is  not  unlikely  comments  were  made  in  reference  to  the 
application  for  change  of  venue  mentioned  in  the  article. 
Parties  on  one  side  of  the  motion  were  insisting  that  the  peo- 
ple of  Silver  Bow  County,  for  various  reasons,  had  become 
biased  or  prepossessed  with  one  view  of  the  contest.  It  was 
also  suggested  and  attempted  to  be  shown  that  the  judge  of 
the  lower  court  was  biased  and  prejudiced.  The  motion  was 
brought  before  the  supreme  court  on  appeal,  and  these  proposi- 
tions as  to  bias  and  prejudice  were  uttered,  published,  com- 
mented upon,  and  considered.  Now,  are  the  parties  wlio 
entertained  and  expressed  the  views  that  bias  and  prejudice 
existed  in  peril  of  the  jail  of  Silver  Bow  County? 

The  main  charge  preferred  against  the  prisoner  is  not  within 
the  acts  defined  by  statute  as  contempts,  nor  is  it  within  the 
general  definitions  of  that  offense,  as  found  in  the  authorities 
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upon  this  Bnbject  The  principal  ingredient  of  the  definition 
of  "contempt"  is  disregard  of  the  authority  of  the  court.  It 
is  provided  in  our  statute  that  certain  acts  or  omissions  de- 
Bcribed  "are  contempt  of  the  authority  of  the  court:  1.  Disor- 
derly, contemptuous,  or  insolent  behavior  towards  the  judge 
while  holding  court,  tending  to  interrupt  the  due  course  of  a 
trial  or  other  judicial  proceeding;  2.  A  breach  of  peace,  bois- 
terous conduct,  or  violent  disturbance,  tending  to  interrupt  the 
due  course  of  the  trial  or  other  judicial  proceeding":  Code 
Civ.  Proc,  sec.  584. 

Definitions  taken  from  works  of  authority  are  as  follows:  — 

"A  willful  disregard  or  disobedience  of  a  public  authority  ": 
Bouvier's  Law  Diet. 

"  Disrespect;  willful  disregard  of  the  authority  of  a  court  or 
legislature  ":  Anderson's  Law  Diet. 

"  Contempt  is  disorderly  or  insolent  language  or  behavior  in 
the  presence  of  a  legislature  or  judicial  body,  tending  to  dis- 
turb its  proceedings,  or  impair  the  respect  due  to  its  authority; 
or  a  disobedience  to  the  rules  or  orders  of  such  a  body,  which 
interferes  with  the  due  administration  of  law  ":  3  Am.  &  Eng. 
Ency  of  Law,  777. 

Mr.  Bishop,  in  his  work  on  criminal  law,  introduces  this 
subject  with  the  following  declaration:  "  No  court  of  justice 
could  accomplish  the  objects  of  its  existence  unless  it  could  in 
some  way  preserve  order  and  enforce  its  mandates  and  decrees. 
The  common  method  of  doing  these  things  is  by  process  of 
contempt":   2  Bishop's  Criminal  Law,  sec.  243. 

Counsel  cites,  in  support  of  the  proceedings,  the  law  as  laid 
down  by  Blackstone.  This  eminent  commentator  on  the  law 
of  England  gave  his  works  to  the  world  many  years  before  the 
adoption  of  the  constitution  of  the  United  States,  and  at  a 
time  when  a  censorship  of  the  press  was  thought  to  be  a  proper 
oflBce  of  government.  It  is  well  known  that  in  his  time  the 
English  courts  assumed  a  much  wider  scope  on  the  subject  of 
applying  the  process  of  contempt  to  restrict  the  freedom  of 
speech  and  publication  than  in  more  recent  times.  And  yet 
this  proceeding  cannot  be  supported  by  citations  from  Black- 
stone  without  culling  from  his  text  the  most  general  observa- 
tions. The  case  of  Territory  v.  Murray,  7  Mont.  251,  is  cited 
in  support  of  this  proceeding.  That  case,  we  think,  has  no 
application  to  the  case  at  bar.  The  ofiender  in  that  case  was 
a  suitor  before  the  court.  It  appears  that  he  concocted  a 
scheme,  and  invented  a  fictitious  set  of  facts,  in  relation  to 


June,  1891.]  In  bb  MacKnight.  459 

the  verjr  case  under  adjudication,  in  which  he  was  a  party. 
He  caused  to  be  telegraphed  a  statement  of  the  fictitious  and 
alleged  events  which  he  had  conjured  into  apparent  existence, 
and  caused  the  same  to  be  published  so  as  to  get  it  communi- 
cated to  the  attention  of  the  court;  and  it  was  clear  that  he 
did  all  this  to  cause  an  impression  upon  the  mind  of  the  court 
which  he  thought  would  work  to  his  benefit  in  the  litigation 
wherein  he  was  interested.  That  case,  it  seems  to  us,  ought 
not  to  have  misled  either  court  or  counsel  in  the  case  at  bar. 
The  publication  in  the  Murray  case  was  put  out  of  considera- 
tion, the  court  observing  that  the  offender  had  used  the  press 
to  communicate  to  the  court  the  fictitious  matter  which  he 
had  concocted,  and  which  he  hoped  would  have  an  influence. 
The  court  passed  by  the  publisher,  and  turned  its  attention  to 
the  offending  suitor.  A  review  of  authorities  shows  clearly 
that  a  suitor  is  held  to  a  stricter  accountability  for  his  conduct 
than  parties  in  no  way  connected  with  the  litigation. 

It  is  not  to  be  understood  that  this  court  approves  the  pro- 
priety of  publishing  comments  of  the  nature  contained  in  the 
article  in  question.  We  are  passing  upon  a  question  of  law, 
as  between  the  rights  of  a  citizen  and  the  power  of  a  court  to 
summarily  imprison  upon  a  charge  of  contempt.  It  is  from 
this  point  of  view  that  we  are  considering  the  publication,  and 
the  proposition  to  punish  therefor.  The  article  in  question 
contains  expressions  concerning  a  state  of  influence  and  feel- 
ing. As  before  observed,  the  object  of  the  power  to  punish  by 
process  of  contempt  is  to  enforce  obedience  and  respect  to  the 
authority  of  the  court  For  this  purpose  the  power  is  given, 
and  to  this  purpose  the  power  is  limited.  It  is  not  to  enforce 
sentimental  respect  That  must  be  gained  by  other  means, 
and  will  flow  ungrudgingly  from  a  generous  and  law-abiding 
people  to  that  court  where  law  and  justice  is  administered 
with  able,  fearless,  and  impartial  fidelity.  The  power  to  pun- 
ish for  contempt  being  given  to  preserve  proper  order  within 
the  precincts  of  the  court;  to  silence  and  remove  those  dis- 
turbing elements  which  interfere  with  or  interrupt  the  due 
and  orderly  progress  of  judicial  business;  to  disarm  and  pun- 
ish disobedience  or  resistance  of  the  lawful  authority  of  the 
court,  —  we  scan  the  acts  charged  and  admitted  in  the  case  at 
bar,  to  see  wherein  they  run  counter  to  this  authority  of  the 
court  It  is  clear  that  the  publication  of  the  views  expressed 
M  to  bias  in  no  way  interrupts  the  orderly  progress  of  the  said 
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court  in  its  adjudications;  at  least,  no  snch  effect  had  been 
suggested,  and  it  does  not  appear  in  the  nature  of  the  com- 
ments. The  authority  of  the  court  is  bowed  to  with  unhesi- 
tating submission,  even  by  the  party  bold  enough  to  publish 
the  comments  in  question.  Sometimes  courts  have  interposed 
to  prevent  publication  of  matter  in  reference  to  the  merits  of 
cases  pending,  and  which  seems  to  have  a  prejudicial  influ- 
ence thereon.  But  in  the  case  at  bar  nothing  was  said  in  re- 
lation to  the  merits  of  the  case  or  the  litigants,  tending  to 
prejudice.  We  do  not  understand  that  the  suggestion  that 
the  judge  of  a  certain  court,  or  the  people  of  a  certain  place, 
are  biased  in  their  view  of  a  certain  case  in  litigation,  would 
make  them  biased  or  more  biased.  Conceding  that  would  be 
near  conceding  the  charge  of  bias  already.  If  the  assertion 
that  there  is  a  bias  subjects  to  punishment  for  contempt,  then 
how  would  those  wh«>  make  application  for  a  change  of  venue 
on  that  ground,  and  those  who  asserted  bias,  and  the  facts 
which  support  the  assertion,  escape?  Such  is  not  the  law,  be- 
cause that  character  of  assertion  does  not  interfere  with  the 
authority  of  the  court.  It  follows,  then,  that  this  character  of 
assertion  stands  in  that  broad  field  covered  by  constitutional 
sanction  of  the  freedom  of  speech  and  press.  What  was  the 
purpose  of  this  constitutional  guaranty?  Was  it  to  grant  free- 
dom to  ordinary  speech  and  publication  which  could  excite 
the  resentment  of  no  one?  If  that  was  the  purpose,  then  it 
would  be  as  needful  to  put  into  the  constitution  a  provision 
that  people  may  freely  walk  the  streets  quietly  and  peaceably. 
The  history  of  the  struggle  for  supremacy  of  certain  principles 
and  ideas  shows  the  purpose  of  the  law,  when  such  principles 
or  ideas  are  clothed  with  that  force  and  dignity,  and  inscribed 
upon  our  constitution  or  statute.  And  so  the  history  of  the 
struggle  for  the  establishment  of  the  principle  of  freedom  of 
speech  and  press  shows  that  it  was  not  ordinary  talk  and  pub- 
lication which  was  to  be  disenthralled  from  censorship,  sup- 
pression, and  punishment.  It  was  in  a  large  degree  a  species 
of  talk  and  publication  which  had  been  found  distasteful  to 
governmental  powers  and  agencies. 

The  people  of  this  state  did  not  omit  that  guaranty  of  free- 
dom of  speech  and  publication  from  their  constitution,  with 
the  ordinary  responsibility  attached  to  the  misuse  thereof: 
Art  8,  sec.  10. 

It  is  ordered  that  the  prisoner  be  discharged. 
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Rbvixw  or  JuDouKKTS  TOR  CONTEMPT  BT  Cbrtiorari:  See  cases  cited 
In  note  to  Mullin  r.  People,  15  Col.  437;  22  Am.  St.  Rep.  414;  also  Lindsay  v. 
Clayton  District  Court,  75  Iowa,  509;  Currier  r.  Mueller,  79  Iowa,  316.  The 
codes  which  provide  that  witnesses  shall  "answer  questions  legal  and  perti- 
nent to  the  matter  at  issue  "  have  merely  embodied  the  well-recoguized  com- 
mon-law rule  that  the  evidence  shall  be  relevant  and  material.  A  question 
is  properly  excluded  when  the  answer  to  it  could  not  have  been  material: 
E(utman  v.  Amoskeag  Mfg.  Co.,  44  N.  H.  143;  82  Am.  Dec.  201. 

Contempt  op  Cocrt  bt  Comments  in  Newspapers:  See  note  to  Ex  parte 
Barry,  85  CaL  603;  20  Am.  St.  Rep.  248,  aud  cases  cited.  This  California 
case,  and  that  of  Myers  v.  State,  46  Ohio  St.  473,  15  Am.  St  Rep.  638,  seem 
to  be  opposed  to  the  principal  case  in  regard  to  the  extent  of  the  license  of 
speech  permissible  in  commenting  on  pending  actions,  though  there  is  no 
material  difference  in  the  statutes  on  which  the  several  decisions  were  based. 
As  the  court  does  not  refer  to  any  of  the  decisions  in  other  states,  it  is  to  ba 
presumed  that  it  did  not  approve  of  those  decisions,  but  preferred  to  frame  a 
more  liberal  rule.  The  extent  to  which  the  freedom  of  criticising  the  pro- 
ceedings of  courts  during  the  pendency  of  actions  should  be  tolerated  is  a 
question  which  is,  in  no  small  degree,  one  of  public  policy,  and  on  such  a  sub- 
ject different  views  will  prevail  in  different  states.  Bat  the  principal  case 
allows  an  amount  of  license  which  we  think  pasties  the  limits  fixed  in  other 
jurisdictions,  and  which  it  will  probably  be  found  difficult  to  reconcile  with 
the  necessity  of  preserving  the  respect  due  to  the  courts. 

The  same  court  decided  in  In  re  Shannon,  1 1  Mont.  67,  that  comments  npon 
past  abases  in  the  administration  of  justice  in  a  certain  court,  and  not  refer- 
ring to  any  particular  case  adjudicated  by  the  magistrate  incumbent  at  the 
time  of  publication,  is  not  punishable  as  contempt,  —  a  ruling  which  recog- 
nizes the  distinctioD  generally  made  between  critici«m  of  pending  cases  and 
the  conduct  of  the  magistrate  as  a  whole. 
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AprnxAn  P&aotiob.  —  An  Appeal  mat  bb  Taken  prom  Part  op  a  Jcdo* 
ment  under  a  statate  aathorizing  an  appeal  from  a  judgment,  or  any 
part  thereof. 

Appellate  Praotios.  —  An  Order  Strikinq  out  a  Part  op  an  Answer  is 
reviewable  apon  appeal  from  a  final  judgment,  though  no  formal  bill  of 
fXoeptioDS  has  been  presented  or  settled. 

Attornet's  Fees,  Right  to  Recover. —  Stipulation  in  a  Bill  op  Exobanob 
that  the  parties  thereto  agree  to  pay  all  attorney's  fees  in  case  of  suit  on 
this  paper  entitles  the  holder  of  the  bill  to  recover  for  such  fees  in  an 
•etion  brought  to  enforce  payment  of  the  bill.  It  is  not  necessary  for 
him  to  resort  to  an  independent  action  for  that  purpose. 

OoKPuoT  OP  Laws.  —  A  Contract  Void  bt  Reason  or  the  Laws  op  the 
8TATB  WHERE  It  WAS  Madb  and  IS  to  be  performed  is  generally  void 
elsewhere. 

Plbadino  Stattttb  ot  Another  State.  —  One  relying  npon  a  statute  of  a 
state  under  which  a  contract  was  made,  as  a  defense  against  its  anforoe. 
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Bent,  should  set  oat,  at  least  substantially,  the  statute  on  which  he  re> 
lies.  The  law  must  be  averred  and  proved  in  the  same  manner  as  any 
other  fact.  An  averment  that  by  a  statute  of  the  state  wherein  the  con< 
tract  was  made  only  $2.50  is  allowed  for  an  attorney's  fee  in  such  a 
case,  and  that  a  contract  for  a  greater  sum  for  attorney's  fees  ia  by  the 
laws  of  that  state  illegal  and  void,  is  not  a  sufficient  pleading  of  the  stat- 
nte  upon  which  defendant  relies. 

Nkgotiablk  Instbumbnts  —  Attornkt's  Fees.  —  Aobekment  in  a  Bill  of 
ExCHAMOS  to  pay  all  attorney's  fees  in  case  of  suit  thereon  is  not  usuri* 
ous,  nor  against  public  policy,  and  is  therefore  enforceable. 

Negotiable  Instruments.  —  Stipulation  in  a  Bill  of  Exchange  to  pay 
all  attorney's  fees  in  case  of  suit  thereon  does  not  destroy  its  negotiabil- 
ity. 

T.  E.  Crutcher,  for  the  appellant. 
Henry  O,  Mclntirey  for  the  respondent. 

Harwood,  J.  The  bill  of  exchange  sued  on  in  this  action 
was  drawn  for  the  principal  sum  of  four  thousand  dollars,  and 
provided  for  interest  at  six  per  centum  per  annum  after  ma- 
turity until  paid,  and  that  "the  parties  hereto  agree  to  pay  all 
attorney's  fees  in  case  of  suit  on  this  paper."  The  defendants, 
one  of  whom  ia  appellant,  were,  according  to  the  allegations 
of  the  complaint,  both  acceptors  and  indorsers  of  said  bill  of 
exchange. 

Judgment  was  rendered  against  appellant,  G.  W.  Crutcher, 
one  of  the  alleged  acceptors  and  indorsers,  for  the  said  princi- 
pal sum  of  four  thousand  dollars,  together  with  four  hundred 
dollars  for  attorney's  fees  for  services  in  prosecuting  the  action, 
and  costs  of  suit.  This  appeal  is  from  that  portion  of  the 
judgment  relating  to  attorney's  fees  allowed  in  said  action. 

Respondent  contends  that  an  appeal  from  part  of  a  judg- 
ment is  not  proper  practice,  and  cites  in  support  of  his  position 
the  case  of  Barkley  v.  Logan,  2  Mont.  296,  determined  at  the 
August  term,  1875,  and  the  case  of  Plaisted  v.  Nowlan,  2  Mont 
359,  determined  at  the  January  term,  1876,  of  the  supreme 
court  of  Montana,  in  which  latter  case  the  former  was  again 
considered  on  motion  for  rehearing,  and  affirmed.  These 
cases  would  support  respondent's  position  but  for  the  fact  that 
since  the  determination  of  them  the  statute  under  which  they 
were  determined  has  been  so  amended  as  to  provide  for  an 
appeal  from  the  judgment,  "or  any  part  thereof"  The  sec- 
tions of  the  statute  (369  and  380)  referred  to  in  the  cases  cited 
are  as  found  by  the  civil  practice  act,  enacted  by  the  seventh 
session  of  the  legislative  assembly,  convened  in  1871.  Now, 
in  1877,  about  one  year  following  the  announcement  of  the 
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decisions  cited  suvra,  the  Code  of  Civil  Procedure  was  revised 
by  the  legislative  assembly  at  the  tenth  session  thereof,  and 
the  eame  sections  again  appear  in  the  code  as  sections  408 
and  431  (10th  Sess.  Laws),  and  in  the  latter  section  appears 
the  additional  words  "  or  any  part  thereof,"  making  the  sec- 
tion read:  "  An  appeal  may  be  taken  to  the  supreme  court  in 
the  following  cases:  1.  From  a  final  judgment,  or  any  part 
thereof,  entered  in  an  action  or  special  proceeding  commenced 
in  those  courts,  or  brought  into  those  courts  from  ether  courts." 
The  statute  has  since  remained  in  that  form.  We  therefore 
hold  that  an  appeal  may  be  prosecuted  from  part  of  a  judg- 
ment: See  In  re  Davis's  Estate,  11  Mont.  1.  In  California, 
tinder  statutes  very  similar,  the  practice  is  to  entertain  an  ap- 
peal from  part  of  a  judgment:  Hayne  on  New  Trial  and  Ap- 
peal, sec.  185,  p.  562. 

Appellant,  G.  W.  Crutcher,  as  a  defendant  in  said  action, 
appeared,  and  answered  said  complaint,  and  among  other 
averments  set  forth  two  paragraphs,  as  follows:  — 

"4.  This  defendant,  for  answer  to  the  seventh  paragraph 
of  said  plaintiff's  complaint,  alleges  that  said  attorney's  fees 
in  said  suit  provided  for  were  not  due  at  the  time  this  suit 
was  filed. 

"  5.  And  for  further  answer  to  said  seventh  paragraph  he 
alleges  that  the  bill  herein  sued  on  was,  as  alleged  in  said 
complaint,  made  in  the  state  of  Kentucky,  and  payable  in 
that  state,  and  said  contract  was  to  be  wholly  performed  in 
that  state,  and  that  by  the  laws  of  the  state  of  Kentucky  the 
sum  of  $2.50,  and  no  more,  is  provided  for  by  the  statutes  of 
the  said  state  of  Kentucky  in  such  cases,  and  that  any  con- 
tract for  a  greater  sura  as  attorney's  fees  is,  by  the  laws  of 
said  state  of  Kentucky,  illegal  and  void,  and  that  no  greater 
Bum  than  $2.50  can  be  recovered  in  said  state  under  the  con- 
ract  set  out  in  the  complaint  herein." 

These  paragraphs  plaintiff's  counsel  moved  the  court  to 
strike  out  of  said  answer,  on  the  ground  that  the  averments 
therein  contained  were  sham  and  irrelevant  allegations,  and 
constituted  no  defense  to  plaintiff's  complaint.  The  court 
sustained  said  motion,  and  struck  from  the  answer  said  para- 
graphs 4  and  5. 

The  said  motion  and  order  appear  in  the  record,  and  the 
appellant  complains  that  the  conrt  erred  in  said  proceedings; 
but  respondent  interposes  the  objection  that  said  proceedings 
of  the  court  below  are  not  properly  before  this  court  for  review 
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on  appeal  frona  the  judgment,  because,  as  he  contends,  said 
motion  and  the  order  of  the  court  thereon  are  not  part  of  the 
judgment  roll.  This  objection  leads  into  a  region  of  practice 
much  debated  by  the  profession  and  bench  in  this  jurisdiction, 
commencing  with  the  case  of  Noteware  v.  Sterna,  1  Mont.  314, 
and  running  through  a  number  of  decisions,  which  discussion, 
perhaps,  as  intimated  by  the  learned  judge  in  Barber  v.  Bris- 
coe, 8  Mont.  214,  has  tended  rather  to  entangle  and  obscure 
the  region  than  to  trace  plain  paths  through  it.  If  this  be 
true,  it  warns  us  to  look  well  to  our  bearings  from  the  stand- 
point of  statute  and  principle  when  we  enter  here.  It  may 
have  so  appeared,  with  much  reason  for  it,  to  Justice  Liddell, 
in  treating  that  case;  but  with  the  opinion  in  that  case,  and 
the  statute,  we  do  not  view  the  point  with  so  much  embarass- 
ment,  nor  need  we  dwell  long  upon  it.  In  the  opinion  just 
cited,  section  290  of  the  code,  which  prescribed  what  matters 
shall  be  deemed  excepted  to, — i.  e.,  what  proceedings  of  the 
court  the  law  reserves  an  exception  to  in  favor  of  the  party 
desiring  to  have  the  same  reviewed,  —  was  first  considered. 
It  is  then  observed:  "  When  we  come  to  examine  the  matters 
which  are  deemed  excepted  to,  it  will  be  seen  that  there  are 
two  kinds,  —  those  orders,  decrees,  and  rulings  which  appear 
upon  the  face  of  the  pleadings;  and  the  other  is  of  that  class 
where  the  decision,  order,  or  ruling  is  based  upon  evidence 
dehors  the  pleadings."  And  again:  "The  mere  fact  that  the 
law  has  reserved  an  exception  will  not  avail  a  party  any  more 
than  if  he  had  not  excepted,  unless  the  grounds  and  reasons, 
with  so  much  of  the  evidence  as  is  necessary  to  explain  the 
point,  be  embodied  in  a  bill  of  exceptions  properly  settled  and 

signed,  as  is  required  by  the  Code  of  Civil  Procedure 

We  have  two  lines  of  authorities,  ....  founded  upon  the  dis- 
tinction above  stated,  perfectly  in  accord  with  the  strict  letter 
of  the  statute,  and  in  conformity  with  the  California  author- 
ities on  the  same  subject.  The  second  paragraph  of  section 
806  of  the  Code  of  Civil  Procedure  defines  what  shall  constitute 
the  judgment  roll,  specifying  the  summons,  pleadings,  verdict, 
or  findings  of  the  court,  commissioner,  or  referee,  all  bills  of 
exceptions  taken  and  filed  in  said  action,  and  copies  of  orders 
sustaining  or  overruling  demurrers."  The  Montana  cases  are 
then  reviewed,  and  it  is  further  said:  "From  these  cases  it 
appears  that  when  the  order,  decision,  ruling,  or  other  matter 
deemed  excepted  to  by  law  is  apparent  upon  the  face  of  the 
pleadings,  no  formal  bill  of  exceptions  is  necessary  in  order  to 
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have  the  ruling  reviewed  on  appeal  based  upon  the  judgment 
roll." 

The  correct  distinction  upon  this  point  of  practice  appears 
to  be  there  expressed,  and  in  our  view,  that  case  goes  far  tow- 
ards reconciling  the  two  lines  of  Montana  cases  which  are 
mentioned  as  being  wholly  at  variance. 

In  the  case  at  bar  the  judgment  roll  is  brought  here  on  ap- 
peal from  the  judgment,  and  we  are  asked  to  review  an  order 
striking  out  a  portion  of  appellant's  answer.  This  order  is 
deemed  excepted  to  by  the  provisions  of  section  290  of  the 
Code  of  Civil  Procedure.  It  is  provided  by  section  306  of  the 
code  that  the  judgment  roll  shall  include,  among  other  papers, 
all  pleadings  and  copies  of  orders  sustaining  or  overruling 
demurrers.  Now,  a  motion  to  strike  out  a  portion  of  a  plead- 
ing is  in  fact  and  in  substance  a  demurrer  to  that  portion  at- 
tacked. This  motion  is  used  to  trim  off  and  cast  out  improper 
matter  inserted  in  a  pleading  which  contains  proper  aver- 
ments, while  the  demurrer  is  made  use  of  to  root  up  and  cast 
out  the  whole  pleading  at  which  it  is  directed:  Bliss  on  Code 
Pleading,  2d  ed.,  sec.  423.  Such  a  motion  being  of  the  nature 
of  a  demurrer,  which  is  part  of  the  judgment  roll,  and  the 
order  sustaining  the  same  being  deemed  excepted  to,  it  is  held 
reviewable  on  appeal  from  the  judgment.  In  the  case  of  Dod- 
ion  V.  Nevittj  5  Mont.  518,  a  motion  was  made  to  strike  out  a 
counterclaim  set  up  in  the  answer,  and  sustained.  This  pro- 
ceeding was  held  reviewable  on  an  appeal  from  the  judgment, 
OQ  the  ground  that  such  motion  was  in  the  nature  of  a  demur- 
rer. 

Was  the  action  of  the  court  in  striking  out  said  paragraphs 
4  and  5  erroneous?  As  to  paragraph  No.  4,  we  unhesitatingly 
deem  it  sham,  and  without  force  as  a  defense.  The  language 
of  the  clause  in  the  bill  of  exchange  as  to  attorney's  fees  is: 
"The  parties  hereto  agree  to  pay  all  attorney's  fees  in  case  of 
suit  on  this  paper."  Appellant  reasons  that  this  is  a  promise 
of  a  certain  sum  upon  the  happening  of  a  contingency,  and 
until  that  contingency  happens,  and  the  attorney's  fee  is 
earned,  by  prosecuting  the  action  to  judgment,  there  is  noth- 
ing to  pay,  and  that  such  fee  cannot  be  recovered  in  the  same 
action.  It  seems  to  us  that  the  contingency  for  the  employ- 
ment of  an  attorney  arose  when  default  was  made  in  the  pay- 
ment of  said  bill,  at  the  time  and  place  of  payment  expressed 
therein;  and  that  the  attorney's  fee,  if  lawful  to  be  charged, 

was  earned  when  judgment  was  obtained,  and  was  proper  to 
Am.  art.  Rir..  Vou  XXVIIL  -80 
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be  allowed  therein.  It  was  incidental  to  the  enforcement  of 
said  debt  by  suit,  and  was  a  proper  part  of  the  collection  to  be 
made  in  the  same  suit,  if  lawful  at  all. 

Paragraph  No.  5  of  the  answer  is  an  attempt  to  plead  a 
statute  of  the  state  of  Kentucky,  and  also,  as  we  are  informed 
by  appellant's  counsel,  the  construction  of  such  statute  by  the 
courts  of  that  state.  Does  that  paragraph  accomplish  the 
purpose  intended?  It  is  a  rule  of  the  law  relating  to  con- 
tracts, with  but  few  exceptions,  not  applicable  in  this  case, 
that  if  a  contract  is  void  by  reason  of  the  laws  of  the  place 
where  the  same  is  made  and  is  performable,  the  same  rule 
will  be  applied  by  the  courts  of  another  state  where  such  con- 
tract is  sought  to  be  enforced,  although  such  contract  is  not 
obnoxious  to  the  laws  of  the  latter  jurisdiction:  2  Parsons  on 
Contracts,  582;  2  Parsons  on  Notes  and  Bills,  317;  Story  on 
Bills,  sec.  129;  1  Story  on  Contracts,  sec.  802;  Bishop  on 
Contracts,  enlarged  ed.,  sec.  1390. 

But  in  order  to  have  such  foreign  law  applied  in  another 
jurisdiction,  it  must  be  brought  to  the  attention  of  the  court  by 
setting  out  so  much  thereof  as  is  applicable,  and  proving  the 
same.  This  is  the  rule  at  common  law  (1  Chitty  on  Pleading, 
239),  and  it  does  not  appear  to  have  been  changed  by  the 
codes:  Bliss  on  Code  Pleading,  183,  184,  304.  The  case  of 
Throop  V.  Hatch,  3  Abb.  Pr.  23,  being  directly  in  point,  and 
the  language  so  appropriate  to  this  subject,  we  quote  a  few 
observations  therefrom.  The  court,  by  Allen,  J.,  says:  "  If  the 
plaintiff  is  driven  to  the  statute  laws  of  the  states  of  Ohio  and 
Michigan  to  maintain  this  action,  and  bound  to  show  that  by 
the  statutes  of  those  states  the  trusts  which  he  seeks  to  enforce 
are  valid,  he  should  have  set  out,  at  least  substantially,  the 
statutes  upon  which  he  relies.  The  laws  themselves  are  to  be 
averred  and  proved  in  the  same  manner  as  other  facts,  and 
their  existence  is  to  be  proved  by  copies  of  the  statutes,  prop- 
erly exemplified  as  other  documents  are.  The  averment  that 
the  trusts  are,  by  the  laws  of  the  states  in  which  the  lands  are 
situated,  valid  and  subsisting  trusts,  is  therefore  nothing  more 
than  an  averment  of  the  conclusion  of  the  pleader,  based,  —  1. 
Upon  his  knowledge  of  the  existence  of  certain  statutes;  and 
2.  Upon  his  construction  of  those  statutes."  The  following 
cases  hold  to  the  same  effect:  Phinney  v.  Phinney,  17  How.  Pr. 
197;  Carey  v.  Cincinnati  etc.  R.  R.  Co.,  5  Iowa,  357;  Devoss  v. 
Gray,  22  Ohio  St.  159;  Swank  v.  Hufnagle,  111  Ind.  453;  Cen- 
tral Tru9t  Co.  V.  Burton,  74  Wis.  329;  Sella  v.  Haggard,  21 
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Neb.  357;  McLeod  v.  Conn.  etc.  R.  R.  Co.,  58  Vt.  727.  In  the 
case  at  bar  the  pleader  alleged  that  by  the  statute  of  Ken- 
tucky $2.50  only  is  allowed  as  a  fee  to  an  attorney  in  such  a 
case,  and  "  that  a  contract  for  a  greater  sura  as  attorney's  fees 
is,  by  the  laws  of  said  state  of  Kentucky,  illegal  and  void." 
This  is  an  allegation  of  the  pleader's  conclusion  as  to  what 
the  statute  of  Kentucky  provides  in  this  respect,  but  what  that 
law  is  in  terms  is  not  set  forth.  The  court,  therefore,  properly 
granted  the  motion  to  eliminate  from  the  answer  that  aver- 
ment. And  the  party,  having  failed  to  avail  himself  of  the 
opportunity  offered  by  the  court  to  amend  his  pleading,  has 
lost  the  benefit  of  the  provision  of  the  law  of  Kentucky  (if 
there  is  such  a  law)  applicable  to  the  bill  of  exchange,  which 
it  appears  was  made  there,  and  was  by  its  terms  payable 
there. 

Independently  of  the  question  as  to  what  the  law  of  Ken- 
tucky is,  and  its  effect  upon  the  stipulation  in  said  bill  for  the 
payment  of  attorney's  fee,  appellant  contends  that  said  provis- 
ion ought  to  be  held  invalid  here,  on  the  ground  that  such  a 
stipulation  in  a  contract  is  obnoxious  to  sound  public  policy, 
and  in  support  of  this  position  cites  cases  from  certain  states. 
and  also  the  case  of  Merchants^  Nat.  Bank  v.  Sevier,  14  Fed, 
Rep.  662,  decided  in  the  United  States  district  court  for  the 
eastern  district  of  Arkansas,  by  Judge  Caldwell,  and  concurred 
in  by  McCrary,  J.  Respondent  meets  this  proposition  by  the 
citation  of  a  line  of  cases  from  the  courts  of  last  resort  in  other 
states  of  the  Union,  and  also  finds  support  for  his  side  of  the 
proposition  in  the  federal  courts,  in  the  case  of  Wilson  S.  M.  Co. 
v.  I^oreno,  7  Fed.  Rep.  806,  decided  by  the  circuit  court  for  the 
district  of  Oregon,  per  Deady,  J.;  and  also  the  case  of  Howen- 
itein  V.  Barnes,  5  Dill.  482,  decided  in  United  States  circuit 
court,  Kansas  district,  in  1879,  per  Foster,  J.,  cited  and  com- 
mented on  in  note  to  Witherspoon  v.  Musselman,  29  Am.  Rep. 
406;  also  the  case  of  British  Bank  v.  Ellis,  6  Saw.  96,  decided 
by  Judge  Deady  in  the  circuit  court,  district  of  Oregon.  We 
are  also  cited  to  1  Randolph  on  Commercial  Paper,  sec.  205; 
1  Daniel  on  Negotiable  Instruments,  sec.  62;  the  able  notes  by 
Mr.  Hamilton,  appended  to  the  case  of  Merchants*  Nat.  Bank 
v.  Sevier,  14  Fed.  Rep.  662;  and  also  the  valuable  note  by  Mr. 
Brown,  reporter,  appended  to  the  case  of  Witherspoon  v.  Mus- 
telman,  29  Am.  Rep.  406.  We  deem  it  unnecessary  to  cite  the 
cases  which  can  be  collected  in  support  of  the  different  views 
of  ibis  subject,  because  this  has  been  ably  done  by  the  oom> 
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mentators,  editors,  and  annotators  referred  to,  whose  works 
are  readily  accessible  to  those  desiring  to  investigate  the  sub- 
ject. It  will  be  seen  by  a  study  of  the  cases  that  during  the 
past  twenty  years  a  vigorous  examination  of  this  interesting 
question  relating  to  commercial  law  has  been  going  on  in  the 
courts  of  this  country,  which  has  resulted  in  no  harmony  of  con- 
clusions. The  subject  has  been  so  critically  and  thoroughly 
treated  from  every  point  of  view,  there  remains  very  little 
original  to  be  said  thereon. 

In  the  fourth  edition  of  Daniel  on  Negotiable  Instruments, 
published  this  year,  the  author  divides  the  cases  upon  this 
subject  into  four  classes,  as  follows:  First,  those  which  sustain 
the  validity  of  the  stipulation  and  the  negotiability  of  the  in- 
strument. The  second  class  of  cases  enforces  the  stipulation, 
but  denies  the  negotiability  of  the  instrument.  The  third 
class  maintains  the  negotiability  of  the  instrument,  but  denies 
validity  to  the  stipulation,  because,  as  those  cases  hold,  it 
amounts  to  a  penalty,  tends  to  encourage  litigation,  is  oppress- 
ive to  debtors,  and  is  against  the  policy  of  the  law,  and  there- 
fore void.  The  fourth  class  of  cases  holds  that  the  stipulation 
renders  the  transaction  usurious,  and  subjects  the  instrument 
to  the  operation  of  the  statutes  against  usury. 

Under  each  of  these  heads  a  group  of  cases  will  be  found 
noted  by  the  author. 

We  will  briefly  refer  to  the  grounds  upon  which  the  stipula- 
tion in  the  bill  before  us  would,  under  any  group  of  such  de- 
cisions, be  held  void,  or  held  to  otherwise  aflfect  the  instrument 
as  negotiable  paper;  and  herein  we  commence  with  the  fourth 
class,  and  follow  in  order  back  to  the  first,  where  it  would  be 
held  valid,  and  in  no  way  vitiate  the  character  of  the  obliga- 
tion as  a  negotiable  instrument. 

The  fourth  class  treats  the  stipulation  as  a  condition  which 
renders  the  transaction  usurious.  While  in  this  state  there  is 
at  present  no  law  which  would  be  infringed  on  that  particular 
ground,  we  do  not  subscribe  to  the  reasoning  whereby  it  is  as- 
sumed that  the  stipulation  is  a  device  to  evade  the  law  against 
usurious  interest.  We  are  inclined  rather  to  adopt  the  reason- 
ing of  Judge  Deady  upon  this  point.  He  says:  "  The  ruling  that 
such  stipulation  makes  the  note  usurious  is  founded  upon  the 
unauthorized  assumption  of  fact  that  the  sum  agreed  to  be 
paid  as  an  attorney's  fee  in  case  the  note  is  not  paid  at  matu- 
rity is  not  what  it  purports  to  be,  but  illegal  interest  in  the 
disguise  thereof.     Of  course,  where  it  appears  that  such  is  the 
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real  nature  of  the  transaction,  it  should  be  treated  accordingly. 
But  the  fact  cannot  be  assumed,  any  more  than  that  a  like 
Bum  of  the  alleged  principal  is  illegal  interest  in  disguise. 
Accordingly,  the  tendency  of  the  decisions  hostile  to  this  stip- 
ulation is  to  leave  these  untenable  grounds,  and  hold  it  void 
upon  the  ground  that  it  is  a  convenient  device  for  usury,  and 
tends  to  the  oppression  of  the  debtor." 

In  the  case  at  bar  the  stipulation  is  to  pay  attorney's  fees 
in  the  event  of  suit  "on  this  paper,"  and  from  that  point  of 
view  we  are  considering  the  objection  that  a  court  where  usury 
laws  prevail  might  assume  that  the  provision  was  a  device  to 
evade  such  laws.  Now,  how  would  a  creditor  obtain,  through 
such  stipulation,  a  greater  sura  for  the  use  of  money  than  the 
law  permits?  The  debtor  in  such  a  case  may  pay  the  amount 
of  the  principal  and  the  lawful  interest,  and  then  the  stipula- 
tion would  be  null,  for  no  suit  could  be  maintained  on  the 
obligation,  and  of  course  no  sum  collected  from  the  debtor 
by  way  of  attorney's  fee.  But  in  order  to  carry  out  the 
scheme  to  evade  the  law  against  usury,  and  enable  the  holder 
of  the  paper  to  collect  more  than  the  law  allows  for  the  use  of 
money,  the  debtor  must  collude  against  his  own  interest  in  a 
case  where  he  is  in  no  way  bound  so  to  do,  and  default  in  the 
payment  of  the  obligation,  so  as  to  give  effect  to  the  stipula- 
tion for  attorney's  fees,  and  suffer  such  fees  and  other  costs  of 
suit  to  be  enforced  against  him.  Moreover,  the  creditor,  in 
order  to  profit  from  this  proceeding,  must  obtain  from  the  at- 
torney a  portion  of  the  fee  allotted  to  him  for  his  services  at 
the  end  of  the  suit;  and  where  the  stipulation  is  such  that 
reasonable  compensation  only  is  allowable,  this  method  to 
avoid  the  law  against  usury  involves  the  further  proposition 
that  the  attorney  will  divide  the  reasonable  fee  allowed  for 
his  services  with  the  would-be  usurer.  If  that  would  be  the 
practical  working  of  this  method  to  evade  the  laws  against 
usury,  the  assumption  that  the  stipulation  is  made  for  that 
purpose,  or  could  be  used  for  that  purpose,  involves  the  as- 
sumption that  human  nature  is  so  changed  that  men  will 
connive  against  their  own  interests,  and  aid  and  abet  the  per- 
petration of  wrongs  against  themselves,  without  the  slightest 
coercion,  and  voluntarily  use  the  law  which  was  made  for 
their  protection  to  work  to  their  injury.  It  has  been  a  maxim 
sanctioned  by  the  experience  of  men  from  olden  time,  that  the 
presumption  is,  that  when  a  man  acts  voluntarily  he  will  not 
ftct  against  what  he  knows  to  be  his  own  interest.    If  the  stip- 
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ulation  was  for  a  certain  Bum  or  per  centum  for  attorney's  fees, 
which  was  grossly  out  of  proportion  to  the  value  of  the  ser- 
vices, it  might  well  be  looked  upon  with  suspicion  in  connec- 
tion with  laws  forbidding  usurious  charges  for  loan  of  money. 
But  where  a  reasonable  attorney's  fee  is  provided  for,  depend- 
ent on  the  event  of  suit  for  collection  of  the  debt,  and  such  fee 
is  .allowed  for  such  services  actually  performed,  where  judg- 
ment is  recovered,  we  cannot  perceive  how  the  usurer  could 
profit  by  it.  So  in  cases  where  the  stipulation  is  that  the 
debtor  will  pay  expenses  of  collection,  without  making  it  de- 
pendent on  the  event  of  a  suit,  the  whole  proposition  is 
changed.  Under  such  a  condition,  demands  might  be  put 
forth  which  a  court  might  look  upon  as  incompatible  with  the 
provisions  of  law  against  usury.  But,  as  remarked  by  Judge 
Deady,  is  it  not  an  unauthorized  assumption  for  a  court  to 
presume  that  the  stipulation  is  made  to  evade  the  law  against 
usury,  without  any  showing  to  that  effect?  As  he  says,  it 
would  be  as  proper  to  presume  that  part  of  the  principal  is 
usury  in  disguise,  without  any  showing  to  that  efifect:  Wilson 
S.  M.  Co.  v.  Moreno,  7  Fed.  Rep.  806. 

The  third  class  of  cases  on  this  subject  as  classified  by  Mr. 
Daniel  maintains  the  negotiability  of  the  instrument,  but  holds 
that  the  stipulation  is  penal  and  void.  This  group  of  cases  is 
closely  allied  to  those  cited  under  the  fourth  class,  and  the 
reasons  aflBrmed  in  both  are  very  much  alike,  except  that 
some  cases  of  the  third  class  do  not  proceed  upon  the  ground 
that  statutes  against  usury  are  infringed  by  the  stipulation, 
but  without  the  aid  or  supposed  aid  of  statutes  declare  it  void 
on  the  ground  that  it  encourages  litigation,  is  oppressive  to 
the  debtor,  and  is  therefore  against  the  policy  of  the  law. 
These,  with  other  consideraiions,  were  summarized  in  the  case 
of  Merchants^  Nat.  Bank  v.  Sevier,  14  Fed.  Rep.  662,  as  ground 
for  holding  the  stipulation,  on  general  principles,  without  ref- 
erence to  statute,  void.  In  considering  the  question  from  this 
point  of  view,  it  should  be  borne  in  mind  that  it  is  a  stipula- 
tion of  contract  between  parties  which  the  court  is  asked  to 
declare  void,  and  as  one  ground  therefor,  the  obligor  urges 
that  it  is  oppressive.  Now,  courts  of  equity  even  do  not  de- 
clare a  contract  void  merely  because  it  is  inexpedient  or  im- 
provident: 2  Pomeroy's  Eq.  Jur.,  sec.  928.  Nor  do  we  find 
this  provision  of  the  instrument  bearing  a  likeness  to  those 
contracts  which  the  law  generally  condemns  as  against  public 
policy  (Bishop  on   Contracts,  enlarged   ed.,  gees.  467-549), 
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unless  it  be  considered  champertous,  and  we  have  not  Been 
that  view  seriously  urged. 

If  this  stipulation  could  be  referred  to  any  class  of  contracts 
which  have  been  held  contrary  to  public  policy  by  a  long  line 
of  decisions,  and  fit  to  the  principle  carried  out  in  such  cases, 
there  would  be  more  support  to  that  view.  It  is  not  against 
public  policy  nor  against  the  spirit  of  the  law  in  these  times 
that  attorneys  should  receive  just  and  reasonable  compensa- 
tion for  services.  Nor  is  it  in  principle  unlawful  for  one 
to  contract  with  another  to  reimburse  the  latter  for  a  lawful 
expenditure  caused  by  the  default  or  wrong  committed  by  the 
promisor.  If  the  main  obligation  is  valid,  and  the  obligor  can 
pay  it,  without  question  he  should  do  so  at  maturity;  and  it 
would  seem  merely  stubborn  denial  of  another's  right  to  com- 
pel the  obligee  to  go  into  court  to  enforce  payment,  and  suffer 
the  delay,  inconvenience,  and  expense  of  such  proceeding. 
Now,  the  parties  have  provided  for  this  condition  of  things  ia 
part  by  a  stipulation  in  the  instrument  that  in  such  event,  if 
the  obligee  is  driven  into  court  by  the  default  of  the  obligor^ 
the  latter  shall  pay  a  reasonable  attorney's  fee  for  the  prose- 
cution of  the  action.  This  has  been  held  void  as  against  pub- 
lic policy,  because  it  is  oppressive  to  the  debtor.  We  cannot 
see  on  what  principle  it  should  be  so  held.  In  such  a  case,  as 
just  stated,  the  oppression  is  the  other  way,  —  it  proceeds  from 
the  party  who  has  borrowed  the  other's  money  or  got  his  goods^ 
and  refuses  to  pay  for  the  same  when  he  is  able  so  to  do.  But 
it  may  be  said  that,  in  the  event  the  debtor's  circumstances 
are  such  that  he  cannot  repay  the  debt  when  due,  it  would  be 
oppressive  to  have  judgment  recorded  against  him  for  the 
amount  and  attorney's  fees.  In  such  a  case  a  judgment 
against  one,  which  cannot  be  enforced,  will  be  poor  satisfac- 
tion for  what  the  obligor  received  in  consideration  for  the  note; 
and  in  such  case  he  may  offer  to  confess  judgment  without 
action,  at  the  maturity  of  the  note,  and  then  it  is  not  at  all 
likely  judgment  would  be  given  for  attorneys'  fees,  if  that  waa 
shown. 

It  is  not  uncommon  to  allow  reasonable  attorney's  fees  in 
case  of  foreclosure  of  mortgage:  See  cases  cited  in  note  to 
Merchants*  Nat.  Bank  v.  Sevier^  14  Fed.  Rep.  662,  to  which  we 
add  the  case  of  Clark  v.  Nichols^  3  Mont.  372.  And  such  a 
condition  does  not  appear  to  have  received  the  attacks  upon 
it  which  have  been  aimed  at  the  same  condition  in  a  negoti- 
able obligation  without   mortgage.     It.  is  hard  to  see  why. 


472  Bank  of  Commerce  v.  Fu<iUA.         [Montana, 

viewed  from  the  stand-point  of  public  policy,  the  stipulation 
is  not  as  obnoxious  in  one  kind  of  an  obligation  as  another. 
Besides,  the  mortgage  is  only  collateral  to  the  obligation  to 
insure  the  payment  thereof;  and  its  enforcement  is  sometimes 
more  oppressive  to  the  debtor  than  a  naked  promise  to  pay, 
because  the  mortgage  often  takes  property  otherwise  exempt 
from  execution. 

But  will  the  stipulation  encourage  litigation?  Viewed  from 
one  side  it  will  not.  The  debtor  will  not  do  anything  to  en- 
courage the  bringing  of  an  action  against  himself,  which  in- 
volves his  payment  of  a  greater  sum  than  would  be  called  for 
without  action.  He  will  discourage  that  result,  and  to  do  so 
he  will  see  that  his  obligation  is  satisfied  or  extended.  Is 
there  any  real  motive  for  the  creditor  to  unduly  hasten  into 
court  with  his  note  or  bill  of  exchange,  simply  because  his 
debtor  would  be  required  to  pay  the  attorney's  fee?  —  a  mat- 
ter from  which  the  creditor  could  personally  gain  nothing. 
Would  he  decline  to  grant  reasonable  extension  to  a  solvent 
debtor,  who  was  at  the  time  unprepared  to  meet  his  obligation, 
and  hurry  into  court  for  the  sole  purpose  of  wrenching  from 
the  debtor  an  attorney's  fee?  We  do  not  believe  that  expe- 
rience shows  that  these  results  follow.  The  bill  before  us 
found  its  way  into  court  several  months  after  its  maturity, 
and  the  complaint  avers  that  the  payees  had  often  been  re- 
quested to  pay  the  same,  and  this  is  not  denied. 

We  come  now  to  the  second  class  of  cases,  which  enforces 
the  stipulation,  but  denies  negotiability  to  the  instrument:  See 
cases  cited  under  this  head  in  1  Daniel  on  Negotiable  Instru- 
ments, sec.  62. 

It  is  already  perceived  that  those  opposed  to  the  stipulation 
are  much  divided  among  themselves  in  their  views  of  its  effect. 
The  casies  in  this  second  class  proceed  upon  the  ground  that 
although  the  stipulation  is  valid  as  a  condition,  it  is  a  condition 
incompatible  with  the  nature  of  negotiable  instruments,  be- 
cause it  introduces^an  element  of  uncertainty  as  to  the  amount 
to  be  called  for  thereon.  It  has  been  pointed  out  by  the  com- 
mentors  cited  supra  that  where  the  stipulation  for  an  attor- 
ney's fee  is  dependent  on  the  event  of  an  action  to  enforco 
payment,  the  amount  demandable  at  maturity  is  not  at  all 
affected  thereby;  and  that  when  suit  is  brought,  and  it  is 
sought  to  enforce  the  stipulation  along  with  the  principal  and 
interest  of  the  note  or  bill,  it  is  past  due,  and  has  ceased  to  be 
ft  negotiable  instrument,  in  the  full  meaning  of  that  term. 
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This  is  readily  perceived  by  every  jurist,  and  this  suggestion 
Beams  to  take  away  much  of  the  force  of  the  idea  that  the  stipu- 
lation introduces  an  element  of  uncertainty  into  the  instru- 
ment, which,  as  a  negotiable  instrument,  it  is  unable  to  carry. 
In  the  case  of  Merchants''  Nat.  Bank  v.  Sevier,  14  Fed.  Rep. 
662,  Judge  Caldwell,  in  touching  upon  this  view  of  the  stipula- 
tion, says:  "  If  a  stipulation  for  an  attorney's  fee  can  be  up- 
held upon  the  ground  that  it  is  a  valid  agreement  upon 
Bufficient  consideration  for  the  payment  of  a  liquidated  sura, 
it  is  not  perceived  why  a  stipulation  to  pay  the  taxes  of  the 
payee,  or  his  oflBce  rent,  or  the  salary  of  his  collector,  or  all  of 
these  and  as  many  more  as  the  genius  of  a  rapacious  creditor 
may  devise,  should  not  be  upheld  and  enforced  by  the  same 
mode  of  reasoning.  Mr.  Justice  Sharswood,  in  Woods  v.  North^ 
84  Pa.  St.  407,  24  Am.  Rep.  201,  following  Chief  Justice  Gib- 
son, characterizes  such  a  provision  as  '  luggage,*  which  negotia- 
ble paper  is  unable  to  carry,  and  pertinently  inquires:  *  If 
this  collateral  agreement  may  be  introduced  with  impunity, 
what  may  not  be  7 '  In  Daniel  on  Negotiable  Instruments,  49, 
it  is  said  this  inquiry  is  answered  by  the  assertion  that  such 
provisions  facilitate  rather  than  encumber  the  circulation  of 
such  instruments;  they  are  not  'luggage,'  but  ballast.  Mr. 
Daniel's  assertion  is  in  the  teeth  of  many  adjudged  cases, 
among  which  are  well-considered  judgments  of  such  eminent 
jurists  as  Chief  Justice  Gibson,  Mr.  Justice  Sharswood,  and 
Mr.  Justice  Cooley."  With  great  deference  so  these  able  jur- 
ists, for  whose  opinion  we  entertain  profound  respect,  we  think 
there  is  a  difference  between  the  stipulation  for  attorney's  fee 
in  the  event  of  suit  and  a  stipulation  to  pay  taxes,  oflBce  rent, 
collector's  salary,  horse  hire,  etc.  The  first  stipulation  de- 
pends upon  the  event  of  a  suit  after  default  of  payment,  and 
after  the  paper  has  ceased  to  be  currently  negotiable.  While 
the  paper  is  negotiable,  and  up  to  the  very  moment  of  institut- 
ing suit,  the  amount  demandable  thereon  is  exact  and  certain. 
The  other  class  of  demands  mentioned  would  be  of  a  character 
which  in  their  nature  would  render  uncertain  the  sum  to  be 
demanded  by  the  holder  at  maturity,  and  therefore  an  instru- 
ment containing  such  stipulations,  by  reason  of  the  uncer- 
tainty of  the  sum  to  be  called  for  at  maturity,  may  well  be 
held  not  to  be  a  negotiable  instrument.  But  no  such  stipula* 
tions  are  in  the  instrument  before  us,  nor  did  the  instrument 
sued  on  in  the  case  last  cited  contain  them. 

We  think,  on  the  whole  consideration,  that  the  cases  cited 
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in  the  first  class  by  Mr.  Daniel,  which  sustain  the  validity  of  a 
stipulation  for  attorney's  fee  in  the  event  of  a  suit  and  the 
negotiability  of  the  instrument,  are  the  most  consistent  with 
the  principles  of  law  in  general,  and  with  those  special  rules 
governing  negotiable  instruments.  And  we  approve  the  view 
of  Judge  Deady,  in  Wilson  S.  M.  Co.  v.  Moreno,  7  Fed.  Rep. 
806,  that  the  attorney's  fee,  under  such  stipulation,  in  the  event 
of  suit,  is  incidental  thereto,  in  the  nature  of  costs,  and  as  such 
is  just  and  proper;  and  that  the  stipulation  should  be  such  as 
to  leave  the  question  of  the  reasonableness  of  the  demand  for 
services  actually  rendered  within  the  supervision  and  control 
of  the  court 
Judgment  is  affirmed,  with  costs. 

A  Bill  or  Exceptions  is  not  ths  Proper  Medium  through  which  to 
certify  to  an  appellate  court  matters  which  must  necessarily  be  »  part  of  the 
original  record,  if  they  exist  at  all:  New  Orleans  etc  R.  R.  Co.  v.  Allbr'Mon, 
38  Miss.  242;  75  Am.  Dec.  93.  According  to  this  rule,  not  only  was  it  not 
necessary  to  set  out  the  error  complained  of  in  the  principal  case  in  a  bill  of 
exceptions,  but  the  appellate  court  would  have  been  bound  to  disregard  such 
a  method  of  bringing  it  before  them. 

Stipclation  foe  Attorneys'  Fees  in  Promissory  Note.  —  A  discussion 
of  the  vexed  question  whether  a  stipulation  of  this  kind  destroys  the  nego< 
tiability  of  a  note  will  be  found,  together  with  a  list  of  the  authorities  on 
both  sides,  in  the  opinion  of  the  court  in  Montgomery  v.  Croasthwait,  90  Ala. 
653;  24  Am.  St.  Rep.  832.  See  also  note  to  WUherspoon  v.  JUuaselman,  29 
Am.  Rep.  406. 

A  CJoNTKACT  Void  or  Illeoal  by  the  law  of  the  place  where  made  is 
void  everywhere:  Ivey  v.  LaUand,  42  Miss.  444;  97  Am.  Dec.  475;  Ford  v. 
Buckeye  Stale.  I.  Co.,  6  Bush,  133;  99  Am.  Dec.  663;  Forepaugh  v.  Del.  etc  R, 
R.  Co.,  128  Pa.  St.  217;  15  Am.  St.  Rep.  672. 

Pleading  Foreign  Statutes.  —  As  to  the  necessity  of  setting  out  in  the 
pleadings  the  law  of  a  foreign  jurisdiction,  upon  which  a  claim  is  based,  see 
Ounn  V.  Hoioell,  27  Ala.  663;  62  Am.  Dec.  785.  Such  laws  must  be  proved  as 
facta:  Cincinnatti  etc.  R.  R.  Co.  v.  McMullen,  117  Ind.  439;  10  Am.  St.  Rep.  67; 
Otitorn  v.  Blackburn,  78  Wis.  209;  23  Am.  St.  Rep.  400.  In  the  absence  of 
evidence  that  the  law  of  the  foreign  state  is  different,  it  will  be  presumed  to 
be  the  same  as  that  of  the  domestic  jurisdiction:  Hai-vey  v.  Merrill,  150  Mass. 
1;  15  Am.  St.  Rep.  159;  Osborn  v.  Blachburn,  78  Wis.  209;  23  Am.  St.  Rep. 
400.  And  if  a  single  section  of  a  foreign  code  is  read  in  evidence,  the  court 
will  look  to  the  whole  code  to  ascertain  what  the  law  is:  Ex  parte  Spears,  88 
Oal.  640;  22  Am.  St.  Rep.  341. 

AoRSEMENT  TO  Pay  Attorney's  Fee,  inserted  in  a  note,  does  not  render 
itiuarioas:   William*  t.  Flowers,  90  Ala.  136;  24  Am.  St.  Rep.  772. 
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Harbis  V.  Lloyd. 

[11  Montana,  39a] 

JaRT  Trial.  —  Lr  a  Suit  in  Eqititt,  where  there  is  a  finding  of  faoti  by  m 
jury  and  also  by  the  court,  the  latter  la  as  conclusive  as  if  no  jury  had 
been  impaneled  in  the  case. 

A  Member  of  a  Mihinq  Partnership  has  a  right,  without  consulting  his 
associates,  to  sell  his  interest  in  the  partnership  to  a  stranger,  or  to  pur* 
chase  the  interest  of  one  of  his  associates  without  informing  the  others, 
or  permitting  them  to  share  in  the  benefits  of  his  purchase. 

MiNiNo  Partnerships.  —  There  is  No  Relation  or  Trust  and  Conit* 
DENCB  between  tenants  in  common  who  had  been  partners  in  the  devel- 
opment  of  lode  mining  claims,  in  the  absence  of  a  special  contract,  which 
prevents  one  from  demanding  and  receiving  more  for  his  interest  in  the 
property  than  is  paid  therefor  to  his  co-owners. 

Practice.  —  A  Finding  outside  ov  the  Issues  will  be  disregarded. 

Mining  Co-tenants,  and  thsib  Right  to  Swindle  One  Another.  — Where 
persons  who  are  co-tenants  of  a  mine,  who  have  invested  their  funds  in  its 
development,  join  in  a  contract  of  sale  made  for  a  consideration  expressed 
therein,  and  one  of  them,  withoat  the  knowledge  of  the  others,  bat  with* 
out  misrepresentation  to  them  other  than  that  involved  in  his  joining 
in  such  contract,  receives  from  the  purchaser  a  sum  much  greater  than 
that  for  which  his  co-tenants  understood  the  mine  to  be  sold,  they  can- 
not, in  a  suit  in  equity,  compel  him  to  account  to  them  for  such  excess. 

Robinson  and  Stapleton,  and  Forbis  and  ForhiSf  for  the  ap- 
pel  ants. 

John  T.  Baldwin,  and  Cole  and  WhitehiU,  for  the  respond* 

ents. 

Blake,  C.  J.  This  action  was  brought  to  recover  a  judg- 
ment for  the  sum  of  fifteen  thousand  dollars  on  account  of  the 
sale  of  certain  lode  mining  claims  to  Thomas  Couch,  and  for 
the  sale  of  property  which  had  been  conveyed  by  Couch  to 
the  Boston  and  Montana  Consolidated  Copper  and  Silver  Min- 
ing Compaay.  No  general  verdict  was  requested  by  the  court 
or  any  of  parties,  and  the  jury  returned  the  following  special 
findings:  — 

"The  jury  in  the  above-entitled  action  will  find  a  special 
verdict  by  answering  the  following  questions:  1.  Were  the 
plaintiffs  and  the  defendant  John  Lloyd  engaged  jointly  in 
working  and  developing  the  mines  mentioned  in  the  com- 
plaint, known  as  the  '  Harris  and  Lloyd  tunnel  property,* 
from  the  year  1879  or  1880  to  on  or  about  the  month  of  March, 
1888?  A.  Yes.  2.  If  you  answer  the  foregoing  question  yes, 
were  they  working  the  said  mines  with  a  view  of  extracting 
ores  and  selling  the  property?     A.   Yes.     8.  Did  the  owners 
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interested  in  said  property,  while  so  jointly  interested,  do  and 
perform  work  and  labor  and  expend  money  of  the  total  value 
and  amount  of  about  twenty  thousand  dollars?  A.  Yes.  4. 
Did  they  each  contribute  a  proportionate  share  in  the  ex- 
penses incurred  in  the  working  of  such  mining  property?  A. 
Yes.  5.  Did  they  share  proportionately  in  the  profits  and 
losses  incurred  or  accruing  from  said  work?  A.  Yes.  6.  Did 
the  defendant  Lloyd  and  the  defendant  Couch  enter  into  an 
agreement  by  which  the  defendant  Lloyd  was  to  receive  thirty 
thousand  dollars,  in  addition  to  the  one  hundred  thousand 
dollars  mentioned  in  the  contract,  lease,  and  deed?  A.  Yes. 
7.  Did  the  defendants  Lloyd  and  Couch,  or  either  of  them, 
conceal  from  the  plaintiffs  the  fact  of  the  making  of  such 
agreement  for  the  payment  of  thirty  thousand  dollars?  A. 
No.  8.  Did  the  plaintiffs  know  of  such  agreement  for  the 
payment  of  thirty  thousand  dollars  to  Lloyd  until  after  said 
property  was  accepted  and  sold  and  the  deed  delivered?  A. 
Yes.  9.  Did  the  defendants  Lloyd  and  Couch,  or  either  of 
them,  by  acts  or  words,  represent  to  or  conceal  from  the  plain- 
tiffs during  the  negotiation  for  the  sale  of  said  property  that 
the  sum  of  one  hundred  thousand  dollars  was  the  entire  con- 
eideration  or  purchase  price  of  same?  A.  No.  10.  Was  said 
sum  of  thirty  thousand  dollars,  mentioned  in  the  agreement 
between  defendants  Lloyd  and  Couch,  a  part  of  the  considera- 
tion and  purchase  price  of  said  mining  property?  A.  Yes. 
11.  Did  the  defendants  Couch  and  the  Boston  and  Montana 
Consolidated  Copper  and  Silver  Mining  Company  have  notice 
of  the  claim  of  the  plaintiffs  to  one  half  of  said  thirty  thou- 
sand dollars  before  twenty- two  thousand  dollars  of  said  thirty 
thousand  dollars  was  paid  to  said  defendant  Lloyd,  or  any 
other  person?    A.  Yes." 

The  following  findings  were  submitted  by  the  court  on  its 
own  motion:  "1.  Did  John  E.  Lloyd,  before  or  at  the  time 
that  the  contract  and  deed  for  the  property  were  signed,  in- 
form the  plaintiffs  that  he  was  to  receive  the  additional  thirty 
thousand  dollars  on  the  sale?  A.  No.  2.  Did  John  E.  Lloyd, 
in  his  negotiations  with  Couch,  offer  the  entire  property  to 
him  for  the  sum  of  one  hundred  and  thirty  thousand  dollars 
or  one  hundred  and  fifty  thousand  dollars,  and  did  Couch  ac- 
cept his  proposition  of  sale,  and  agree  to  pay  one  hundred  and 
thirty  thousand  dollars  for  the  entire  property?  A.  Yes.  3. 
If  you  find  that  John  E.  Lloyd  negotiated  and  effected  a  con- 
tract of  sale  of  the  entire  property,  then  answer  if  he  had  any 
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agreement  with  the  plaintiffs  to  sell  their  interest  for  them, 
and  if  so,  at  what  price?  A.  No.  4.  Did  the  plaintiff  and 
defendant  John  E.  Lloyd,  and  the  other  owners  in  the  mining 
property  mentioned  in  the  complaint,  at  any  time  before  the 
contract  for  the  sale  of  the  same,  enter  into  an  agreement 
between  themselves  to  sell  the  same  for  the  benefit  of  all  in 
proportion  to  their  respective  interests?  A.  No.  5.  Did  all 
the  owners  of  the  mining  property  in  question  have  an  agree- 
ment or  understanding,  and  consent  between  themselves,  by 
which  all  were  to  consent  and  agree  together  with  reference  to 
all  matters  touching  their  interest  in  the  property  before  an}'^ 
action  was  done  by  any  or  all  of  them  with  reference  to  said 
property?    A.  No." 

The  two  following  special  findings  were  requested  by  de- 
fendant, and  also  submitted  to  the  jury:  "5.  Did  the  defend- 
ant John  E.  Lloyd,  in  any  manner  whatever,  induce  the 
plaintiffs  to  accept  at  the  rate  of  one  hundred  thousand  dol- 
lars for  their  interest  in  the  property  described  in  the  com- 
plaint? A.  No.  6.  Did  the  defendant  John  E.  Lloyd,  at  any 
time  or  at  all,  make  any  false  representations  to  the  plaintiffs, 
whereby  they  were  induced  to  sign  the  contract  with  Thomas 
Couch  for  the  sale  of  the  property  described  in  the  complaint? 
A.  No." 

The  court  afterwards  made  its  findings  of  fact  and  conclu- 
sions of  law  therein  as  follows:  "  This  cause  having  been  tried 
to  a  jury,  which  has  returned  special  findings  of  fact  in  answer 
to  requests  submitted  therefor,  and  having  been  submitted  to 
the  court,  on  motion  of  plaintiffs,  for  judgment  and  decree  on 
the  pleadings,  evidence,  and  findings  herein,  the  court,  as 
chancellor,  makes  the  following  findings  of  fact,  and  accepts, 
confirms,  and  approves  the  findings  of  the  jury  in  so  far  as 
their  findings  are  embraced  and  herein  included,  and  rejects 
and  sets  aside  such  of  the  findings  of  the  jury  as  are  not  em- 
braced herein;  and  any  findings  herein  made  which  are  not 
supported  by  the  findings  of  the  jury  are  made  by  the  court 
of  its  own  motion." 

Facts  found:  **  1.  That  the  plaintiffs  and  defendant  John 
E.  Lloyd  were,  for  a  period  of  more  than  eight  years  prior  to 
the  month  of  March,  1888,  co-owners  and  tenants  in  common, 
in  the  proportions  mentioned  in  the  complaint,  of  the  mining 
property  described  in  the  complaint,  and  known  as  the  '  Harris 
and  Loyd  tunnel  property.'  2.  That  during  all  of  said  time 
they  were  engaged  jointly  in  working   and  developing  said 


47 S  Harris  v.  Lloyd.  [Montana, 

property,  with  a  view  of  extracting  ores,  and  of  selling  said 
property,  and  the  owners  did  during  said  time  jointly  perform 
work  and  labor  and  expend  money  of  the  total  value  and 
amount  of  about  twenty  thousand  dollars  ($20,000)  thereon. 
3.  That  they  each  contributed  a  proportionate  share,  accord- 
ing to  their  respective  interests,  in  the  working  of  said  mining 
property  during  said  time,  and  shared  proportionately  in  the 
profits  and  losses  incurred  or  accruing  from  said  work.  4.  That 
the  above  relations  of  the  parties  to  each  other  regarding  said 
property  continued  up  to  and  existed  at  the  time  the  contract 
of  lease  and  sale  mentioned  in  the  complaint  was  entered  into, 
although  they  had  ceased  work  on  said  property  some  two  or 
more  weeks  before  that  time.  5.  That  the  defendant  John  E. 
Lloyd  did,  on  or  about  the  nineteenth  day  of  March,  1888, 
and  before  the  thirty-first  day  thereof,  make  a  proposal  to, 
and  enter  into  an  agreement  with,  the  defendant  Thomas 
Couch  to  sell  to  him  all  of  the  said  property,  and  by  which 
agreement  the  defendant  Lloyd  was  to  receive  thirty  thousand 
dollars  ($30,000)  in  addition  to  the  one  hundred  thousand 
dollars  ($100,000)  mentioned  in  the  contract,  lease,  and  deed, 
as  he  claimed,  for  signing  the  deed  for  his  share  and  that  of 
his  brothers;  which  agreement  for  the  additional  thirty  thou- 
sand dollars  ($30,000)  was  without  the  knowledge  or  consent 
of  the  plaintiffs,  and  which  agreement  he  concealed  from  them. 
6.  The  defendant  Lloyd  never  informed  either  of  the  plaintiffs 
of  the  existence  of  said  contract  for  thirty  thousand  dollars 
($30,000)  additional  at  all;  and  the  defendant  Couch  never 
informed  either  of  them  until  the  property  was  accepted  and 
sold  and  the  deed  delivered,  and  they  had  no  knowledge  of 
the  same  until  after  said  time.  7.  That  the  defendant  Lloyd 
represented  to  the  plaintiflFs,  by  signing  the  deed  with  them  for 
the  sum  of  one  hundred  thousand  dollars  ($100,000),  and  the 
contract  with  Samuel  J.  Reynolds  for  two  thousand  dollars 
($2,000),  that  the  sum  of  one  hundred  thousand  dollars 
($100,000)  was  the  entire  consideration  for  the  sale  of  said 
property.  8.  That  the  defendant  Lloyd  effected  the  sale  of 
said  property,  and  the  thirty  thousand  dollars  ($30,000)  men- 
tioned in  the  agreement  between  the  defendants  Lloyd  and 
Couch  was  a  part  of  the  consideration  and  purchase  price  of 
said  mining  properties,  and  that  the  contract  of  sale  executed 
to  Couch  by  the  owners  was  not  made  on  behalf  of  the  plain- 
tiffs by  Samuel  J.  Reynolds.  9.  That  the  defendant  Lloyd 
had  no  agreement  with  the  plaintiffs,  whereby  he  was  to  re- 
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ceive  any  consideration  for  making  a  sale  of  said  property,  or 
receive  or  retain  said  thirty  thousand  dollars  ($30,000)  for  his 
own  use.  10.  That  the  defendant  Lloyd  induced  the  plaintiffs 
to  accept  at  the  rate  of  one  hundred  thousand  dollars  ($100,000) 
for  their  interests  in  the  property  described  in  the  complaint. 
11.  That  the  defendant  Lloyd,  by  signing  the  deed  and  con- 
tract, selling  for  the  entire  consideration  at  one  hundred  thou- 
sand dollars  ($100,000),  and  concealing  the  fact  that  he  had 
an  agreement  for  the  payment  of  an  additional  thirty  thou- 
sand dollars  ($30,000),  induced  the  plaintiffs  to  sign  the  con- 
tract and  deed  with  Thomas  Couch  for  the  sale  and  conveyance 
of  the  property  described  in  the  complaint.  12.  That  the  de- 
fendants Couch  and  the  Boston  and  Montana  Consolidated 
Copper  and  Silver  Mining  Company  knew  of  the  interests  and 
titles  of  the  plaintiflFs  in  and  to  said  property  at  the  time  of 
the  contract  and  purchase  of  the  same,  and  had  notice  of  the 
claim  of  the  plaintiffs  to  one  half  of  said  thirty  thousand  dol- 
lars ($30,000)  before  twenty-two  thousand  dollars  ($22,000) 
of  said  thirty  thousand  dollars  ($30,000)  was  paid  to  said  de- 
fendant Lloyd  or  any  other  person.  13.  That  the  findings 
requested  by  defendants,  and  not  herein  specifically  found  or 
passed  upon,  are  found  against  them." 

Conclusions  of  law:  '*  From  the  findings  of  fact  the  court 
finds  the  following  conclusions  of  law:  1.  That  at  the  time  of 
the  contract  for  the  sale  of  the  property  described  in  the  com- 
plaint by  Lloyd  and  others  to  Couch,  a  partnership  existed 
between  the  parties  owning  the  property  with  reference  thereto, 
—  that  is  to  say,  between  the  plaintiffs  and  Lloyd  et  aZ.,  —  and 
they  are  entitled  to  share  proportionately  in  the  proceeds 
thereof.  2.  That,  being  the  co-owners  and  tenants  in  common 
thereof,  they  were  entitled,  under  the  circumstances,  to  share 
proportionately  in  the  proceeds  of  the  sale  thereof,  and  such 
sale  was  for  the  benefit  of  all  the  owners.  3.  That  the  plain- 
tiffs are  entitled  to  a  judgment  and  decree  as  prayed  for  in 
their  complaint  or  bill  herein." 

All  the  parties  upon  the  trial  conceded  the  right  of  the  judge 
to  treat  the  findings  of  the  jury  as  advisory,  and  adopt  or  dis- 
regard any  of  them  according  to  his  conscience.  Upon  this 
hearing,  however,  the  appellants  contend  that  this  power  cannot 
be  exercised  under  the  constitution  and  laws  of  this  state;  but 
under  these  circumstances  we  decline  to  enter  this  field  of  re- 
search. We  shall  assume,  for  the  purpose  of  this  investigation, 
that  the  court  below  had  the  jurisdiction  to  act  independently 
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of  this  verdict,  and  make  its  own  findings  of  fact.  We  are 
therefore  compelled  to  ignore  the  action  of  the  jury,  and  con- 
fine our  inquiry  to  the  proceedings  of  the  court.  In  Stockman 
V,  Riverside  etc.  Irrigation  Co.,  64  Cal.  57,  Mr.  Justice  Ross  for 
the  court  said:  "  It  is  insisted  on  behalf  of  the  appellants,  that 
as  the  findings  of  the  court  upon  some  of  the  material  issues 
are  contrary  to  the  findings  of  the  jury  upon  the  same  issues, 
this  court  should,  notwithstanding  a  substantial  conflict  of 
evidence  upon  those  issues,  proceed  to  weigh  the  evidence,  and 
decide  whether  it  preponderates  in  favor  of  the  findings  of  the 
court  or  of  the  jury.  To  this  we  cannot  assent.  The  findings 
of  fact  by  the  court  are  as  conclusive  here  as  they  would  be 
if  no  jury  had  been  impaneled  in  the  case.  The  question  for 
us  is,  whether  there  is  sufficient  evidence  to  sustain  the  findings 

of  the  court  upon  the  material  issues It  has  often  been 

held  here  that  the  verdict  of  a  jury  in  an  equity  case  is  but 
advisory  to  the  court,  and  in  this  case  it  appears  to  have  been 
the  understanding  between  the  parties  that  it  was  to  be  re- 
garded in  that  light  only  ":  Hayne  on  New  Trial  and  Appeal, 
sec.  234;  Freeman  v.  Stephenson,  63  Cal.  499. 

It  is  our  duty  to  review  the  testimony,  and  determine 
whether  the  findings  of  the  court  are  supported.  After  a  care- 
ful examination  of  the  record,  we  assert  that  the  findings  on 
which  the  judgment  is  founded  cannot  be  upheld;  and  that 
at  the  time  of  the  sale  of  the  property,  there  was  not  a  part- 
nership between  the  owners  by  which  the  plaintifis  were  en- 
titled to  receive  their  respective  shares  of  the  sum  of  one 
hundred  and  thirty  thousand  dollars. 

The  mining  property  which  is  described  in  the  pleadings 
was  owned  and  developed  by  the  parties  as  tenants  in  common 
for  the  period  of  eight  years  prior  to  March  31,  1888.  Each 
of  these  persons  during  this  time  paid  his  share  of  the  debts 
which  were  incurred,  and  said  John  E.  Lloyd  was  never  the 
agent  of  any  of  the  respondents,  and  had  no  authority  to  con- 
trol or  dispose  of  their  interest.  About  two  weeks  after  they 
had  completed  the  work  thereon,  in  March,  1888,  and  settled 
the  expenses  thereof,  there  was  no  contract  for  further  mining 
or  exploration.  The  owners  then  executed  an  agreement, 
whereby  they  covenanted  to  sell  the  property  in  consideration 
of  the  sum  of  one  hundred  thousand  dollars.  There  is  not  a 
word  in  the  testimony  which  tends  to  prove  that  the  relations 
of  these  parties  were  of  a  fiduciary  or  any  higher  character 
than  that  of  tenants  in  common  of  the  property  when  thi» 
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agreement  was  entered  into.  The  court  below  finds  that  said 
John  E.  Lloyd,  by  his  fraudulent  conduct  and  misrepresenta- 
tions, induced  the  respondents  to  execute  the  instruments 
which  have  been  referred  to,  and  take  their  respective  portions 
of  the  consideration  of  the  sura  of  one  hundred  thousand  dol- 
lars. When  we  weigh  the  opinion  of  the  court  as  well  as  the 
facts  in  connection  with  the  evidence,  it  is  apparent  that  these 
deductions  have  been  drawn,  not  from  direct  and  positive  tes- 
timony, but  from  the  action  of  said  Lloyd  when  signing,  with 
his  co-owners,  said  instruments,  and  his  silence  respecting  his 
contract  with  Couch,  whereby  he  was  to  receive  the  sum  of  thirty 
thousand  dollars;  in  other  words,  the  court  has  stated  legal 
conclusions  in  the  form  of  the  facts  arising  from  its  view  of 
the  obligations  of  the  parties  as  mining  partners  and  tenants 
in  common. 

A  leading  case  is  that  of  Matthews  v.  Bliss,  22  Pick.  48,  and 
Chief  Justice  Shaw,  as  the  organ  of  the  court,  says:  "  The  gist 
of  the  action  was  the  conspiracy  of  the  three  defendants,  after 
having  agreed  upon  a  sale  of  the  brig  at  a  large  price,  to  in- 
duce the  plaintiff's  agent,  by  a  concealment  of  the  fact  that 
the  vessel  could  be  sold  for  such  price,  and  by  false  and 
fraudulent  representations,  to  sell  the  plaintiff's  quarter  part 
of  the  vessel  at  a  price  much  below  that  which  they  had  so 
agreed  to  sell  for.  The  court  are  of  opinion  that  the  direction 
of  the  judge  who  tried  the  cause  was  correct  in  stating  to  the 
jury  that  the  mere  non-disclosure  of  the  fact,  within  their  own 
knowledge,  that  they  could  sell  and  had  agreed  to  sell  the  brig 
for  a  higher  price,  would  not  be  suflBcient  to  support  the  action, 
and  that  they  were  under  no  legal  obligation  to  disclose  that 
fact,  and  that  withholding  was  not  such  a  fraudulent  conceal- 
ment of  the  truth  as  would  of  itself  maintain  the  action.  The 
court  are  of  opinion  that  the  tenants  in  common  of  a  vessel, 
who  are  not  engaged  jointly  in  the  employment  of  purchasing 
or  building  ships  for  sale,  do  not  stand  in  such  a  relation  of 
mutual  trust  and  confidence  towards  each  other  in  respect  of 
the  sale  of  such  vessel  that  each  is  bound,  in  his  dealings  with 
the  other,  to  communicate  all  the  information  of  facts  within 
his  knowledge  which  may  aflfect  the  price  or  value.  A  differ- 
ent rule  may  prevail  in  respect  to  any  contract  for  the  use  or 
employment  of  the  common  property,  in  which  relation,  per- 
haps, they  may  be  deemed  to  place  confidence  mutually  in 
each  other;  but,  as  in  common  cases  of  tenants  in  common  of 
a  vessel,  they  are  independent  of  each  other  in  all  matters  of 
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purchase  and  sale,  and  may  deal  with  each  other  in  the  same 
manner  as  owners  of  separate  property.  Each  may  act  upon 
the  knowledge  which  he  has  without  coraraunicating  it.  But 
uliud  est  tacere,  aliud  celere."  This  doctrine  is  approved  by 
Mr.  Bigelow  in  his  work  on  fraud:  1  Bigelow  on  Fraud,  368. 

Tliere  are  some  cases  concerning  the  rights  of  tenants  in 
common  which  do  not  affect  the  case  at  bar,  although  the  re- 
spondents rely  upon  them.  It  is  generally  held  that  the  pur- 
chase of  a  tax  or  outstanding  title  or  encumbrance,  or  claim 
on  the  property  by  one  tenant  in  common,  inures  to  the  bene- 
fit of  all,  although  the  decisions  are  not  uniform  in  announcing 
the  ground  upon  which  this  principle  is  founded.  In  Hurley 
V.  Hurley,  148  Mass.  444,  Mr.  Justice  Holmes  cites  many  au- 
thorities to  illustrate  these  distinctions,  and  says:  *'  It  will  be 
found  in  most  of  the  cases  that  the  party  setting  up  the  tax 

title  was  under  an  obligation  to  pay  the  taxes There 

are  strong  grounds  for  saying  that  there  were  no  special  fidu- 
ciary relations  between  the  petitioner  and  the  respondent 
Daniel  T.  in  this  case.  Their  titles  were  in  part  derived  from 
different  sources." 

In  Barnes  v.  Boardman,  152  Mass.  391,  Mr.  Justice  Devens 
Baid  in  the  opinion:  *'The  rule  that  when  tenants  in  common 
are  actually  in  possession,  or  are  entitled  to  immediate  posses- 
sion, a  purchase  of  an  encumbrance  on  the  common  property 
will  generally  be  deemed  to  have  been  made  for  the  benefit  of 
all,  if  they  shall  consent  to  pay  their  proportional  shares  thereof, 
and  that  to  this  extent  a  certain  fiduciary  relation  exists  be- 
tween the  tenants.in  common,  is  one  that  is  sustained  by  many 
authorities:  Van  Home  v.  Fonda^  5  Johns.  Ch.  388;  Flayg  v. 
Mann,  2  Sum.  486;  4  Kent's  Com.,  13th  ed.,  371,  and  cases 
cited;  1  Washburn  on  Real  Property,  6th  ed.,  430,  and  cases 
cited."  See  also  the  cases  cited  in  the  note  to  Barnes  v.  Board* 
man,  152  Mass.  391,  in  9  Law  Rep.  Ann.  571;  Venablev.  Beavr 
ehamp,B  Dana,  321;  28  Am.  Dec.  83, and  note.  The  respond- 
ents insist  that  each  of  the  co-tenants  in  lode-mining  property 
must  labor  for  his  and  their  interests  in  the  same  degree,  and 
that  what  he  does  for  himself  is  for  the  common  good.  This 
position  is  not  sustained  by  the  courts,  and  the  cases  we  have 
examined  do  not  modify  the  doctrine  of  Matthews  v.  Bliss,  22 
Pick.  48,  relating  to  the  rights  of  tenants  in  common  in  the 
eale  of  their  interests  in  property.  Their  fiduciary  relations 
are  not  created  or  enlarged  if  they  become  mining  partners: 
Bissell  V.  Foss,  114  U.  S.  252;  Kimheuy  v.  Arms,  129  U.  S.  512. 
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In  Biasell  v.  FosSy  114  U.  S.  252,  it  is  held  that  "there  is  no 
relation  of  trust  or  confidence  between  mining  partners  which 
is  violated  by  the  sale  and  assignment  by  one  partner  of  his 
share  in  the  company  assets  and  business  to  one  or  more  of 
his  associates,  without  the  knowledge  of  the  other  associates." 
The  statement  of  facts  is  lengthy,  and  must  be  omitted.  In 
the  opinion  Mr.  Justice  Woods  said:  "The  contention  is,  that 
these  three  parties  were  in  such  relations  to  each  other  that 
if  one  bought  a  share  in  the  common  property  and  business,  it 
inured  in  equity  to  the  benefit  of  all,  subject  to  the  payment 
by  each  of  the  associates  of  his  share  of  the  purchase-money. 
The  relations  from  which  this  result  springs  are  stated  to  be 
those,  —  1.  Of  joint  tenants;  and  2.  Of  partners;  and  that,  by 
reason  of  these  relations,  Foss  and  Hunter  became  trustees  for 
themselves  and  Bissell  in  purchasing  the  share  of  the  Missou- 
rians.  It  is  true  that  one  of  two  or  more  tenants  in  common, 
holding  by  a  common  title,  cannot  purchase  an  outstanding 
title  or  encumbrance  upon  the  joint  estate  for  his  own  benefit. 
Such  a  purchase  inures  to  the  benefit  of  all,  because  there  la 
an  obligation  between  them,  resulting  from  their  joint  claim 
and  community  of  interest,  that  one  of  them  shall  not  affect 
the  claim  to  the  prejudice  of  the  others:  Rothwell  v.  Dewees,  2 
Black,  613;  Van  Home  v.  Fonda,  5  Johns.  Ch.  388;  Uoyd  v. 
Lynch,  28  Pa.  St.  419;  70  Am.  Dec.  137;  Downer  v.  Smith,  38 
Vt.  464.  But  this  rule  cannot  apply  to  Hunter  and  Foss.  They 
purchased  no  outstanding  title  or  encumbrance  to  the  preju- 
dice of  the  other  tenant  in  common.  They  did  what  any 
tenant  in  common  with  entire  good  faith  might  do,  namely, 
purchased  the  interest  of  some  of  their  co-tenants  without  con- 
sulting the  others.  The  title  which  they  purchased  of  the 
Missourians  was  not  antagonistic  or  hostile  to  the  title  of  Bis- 
sell. Their  purchase  did  not  in  any  degree  tend  to  injure  or 
damage  his  interest  His  share  was  just  as  valuable  after  as 
before  the  purchase,  and  his  rights  were  the  same.  In  such  a 
purchase  no  trust  or  confidence  is  violated.  Nor  do  we  think 
that  the  relations  of  the  parties  as  partners  prohibited  Foss 
and  Hunter  from  making  the  purchase  in  question  for  their 
own  benefit,  to  the  exclusion  of  Bissell.  The  association  of 
Bissell,  Foss,  Hunter,  and  the  Missourians  was  not  an  ordi- 
nary partnership.  It  is  what  is  known  as  a  '  mining  partner- 
ship,' which  is  a  partnership  sub  modo  only It  follows, 

from  these  propositions,  that  one  member  of  a  mining  partner- 
ship has  the  right,  without  consulting  his  associates,  to  sell 
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his  interest  in  a  partnership  to  a  stranger,  and  that  such  a 
sale  injures  no  right  or  property  of  the  other  associates.  Much 
less  does  a  purchase  by  one  associate  of  the  share  of  another 
inflict  any  wrong  upon  the  other  members  of  the  partnership. 
There  is  no  relation  of  trust  or  confidence  between  mining 
partners  which  is  violated  by  the  sale  and  assignment  by  one 
partner  to  a  stranger,  or  to  one  of  the  associates  of  his  share 
in  the  property  and  business  of  the  association.  It  results  as 
a  conclusion  from  these  premises  that  Bissell  has  sufifered  no 
wrong  at  the  hands  of  either  Hunter  or  Foss  on  the  ground 
that  they  were  his  tenants  in  common  or  partners,  by  reason 
of  any  contract  made  between  the  latter  in  reference  to  the 
purchase  of  the  share  of  the  Missourians  in  their  joint  enter- 
prise. There  has  been  no  violation  of  any  trust  and  confidence 
arising  from  the  relations  existing  between  Bissell,  Foss,  and 
Hunter." 

The  same  views  were  reiterated  in  Kimberly  v.  Arms,  129 
U.  S.  512,  by  Mr.  Justice  Field:  "  The  case  of  Bissell  v.  Foss, 
114  U.  S.  252,  does  not  seem  to  us  to  have  any  bearing  on  the 
subject  under  consideration.  There  the  question  was,  whether 
a  member  of  a  mining  partnership  —  that  is,  a  partnership 
formed  for  the  development  and  working  of  a  mine — could 
acquire  the  shares  of  an  associate  without  the  knowledge  of 
the  other  associates,  and  hold  them  on  his  own  account;  and 
the  court  held  that  it  was  lawful  for  him  to  do  so.  Mining 
partnerships  or  associations,  whilst  governed  by  many  rules 
relating  to  ordinary  partnerships,  have  some  rules  peculiar  to 
themselves.  One  of  such  rules  is,  that  a  member  may  convey 
his  interest  or  shares  to  another  person  without  dissolving  the 
partnership,  and  thus  bring  into  it  a  new  member  without  the 
consent  of  his  associates;  and  may  purchase  interest  in  the  same 
or  any  other  mines,  for  his  own  benefit,  without  being  required 
to  account  to  the  partnership  for  the  property:  Kahnv.  Smelt- 
ing Co.,  102  U.  S.  641.  The  partnership  between  Arms  and 
Kimberly  was  not  a  mining  partnership,  in  the  proper  sense 
of  that  term.  It  was  not  a  partnership  for  developing  and 
working  mines,  but  for  the  purchase  and  sale  of  minerals  and 
mining  lands,  and  in  that  respect  was  subject  to  the  rules 
governing  ordinary  trading  or  commercial  partnerships.  It 
can  no  more  be  called  a  mining  partnership  than  a  partner- 
ship for  the  purchase  of  the  products  of  a  farm,  and  the  lands 
upon  which  those  products  are  raised,  can  be  called  a  partner- 
Bhip  to  farm  the  land." 
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We  have  quoted  extensively  from  the  foregoing  cases  by 
reason  of  the  eminence  of  the  jurists  who  delivered  the  opin- 
ions, and  the  clearness  with  which  the  law  has  been  expounded. 
Their  applicability  to  the  case  before  us  can  be  seen  without 
difficulty.  They  establish  the  proposition,  that,  in  the  absence 
of  a  special  contract,  there  is  no  relation  of  trust  or  confidence 
between  tenants  in  common,  who  had  been  partners  in  the  de- 
velopment of  lode-mining  claims,  which  prevents  one  of  them 
from  demanding  and  receiving  a  higher  sum  for  his  interest 
in  the  property  than  is  paid  therefor  to  his  co-owners. 

The  court  finds  as  a  fact  that  the  parties,  during  a  period  of 
more  than  eight  years,  were  "  engaged  jointly  in  working  and 
developing  said  property,  with  a  view  of  extracting  ores  and  of 
selling  said  property";  and  also  that  these  relations  "existed 
at  the  time  the  contract  of  lease  and  sale  mentioned  in  the 
complaint  was  entered  "into."  The  legal  conclusion  is,  that 
"  at  the  time  of  the  contract  for  the  sale  of  the  property  .... 
by  Lloyd  and  others  to  Couch,  a  partnership  existed  between 
the  parties  owning  the  property  with  reference  thereto,  .... 
and  they  are  entitled  to  share  proportionately  in  the  proceeds 
thereof."  These  findings  of  fact  are  not  within  the  issues,  and 
cannot  support  a  judgment. 

The  court  in  Dutro  v.  Kennedy,  9  Mont.  101,  said:  "Had 
the  judge  found  and  so  decreed  otherwise,  the  findings  would 
have  been  disregarded  as  being  outside  of  the  issues:  Marks 
V.  Sayward,  50  Cal.  57;  Gregory  v.  Nelson^  41  Cal.  279." 
The  court  in  Marks  v.  Sayward,  50  Cal.  60,  said:  "The  plain- 
tiff contends  that  these  facts  are  not  within  the  issues,  and  we 
are  of  the  opinion  that  this  position  must  be  sustained.  There 
is  nothing  in  the  proceedings  pointing  to  the  existence  of  a 
partnership."  See  also  Morenhout  v.  Barron,  42  Cal.  605; 
Devoe  v.  Devoe,  51  Cal.  543;  Green  v.  Chandler,  54  Cal.  626. 

The  complaint  alleges:  "The- plaintiffs,  the  defendant,  John 
E.  Lloyd,  and  their  other  said  co-owners  and  tenants  in  com- 
mon in  the  premises  hereinbefore  described,  obtained  and  ac- 
quired title  thereto  a  number  of  years  ago,  to  wit,  on  or  about 
the  first  day  of  September,  A.  D.  1881,  with  the  intention  and 
for  the  purpose  of  prospecting,  developing,  working,  and  mining 
the  same,  and  to  that  end  and  purpose  they  then  agreed  among 
themselves  and  with  each  other  to  associate  themselves  to- 
gether, and  they  and  every  of  them  did  then  enter  into  and 
form  an  association,  company,  and  mining  copartnership, 
whereby  they  agreed   and  undertook    to  develop,  work,  and 
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mine  the  said  premises,  and  to  bear,  share,  and  divide  the  ex- 
penses, issues,  profits,  and  losses  of  and  incident  to  such  ven- 
ture and  undertaking  among  themselves,  in  proportion  and 
according  to  the  interest,  part,  and  moiety  claimed  and  owned 
by  each  of  them,  respectively,  therein;  and  that,  in  pursuance 
of  said  agreement,  they,  about  the  date  last  above  named» 
jointly  entered  upon,  and  for  a  long  time,  to  wit,  for  more  than 
six  years,  prior  to  the  execution  of  the  contract  of  sale,  lease, 
and  deed  hereinafter  mentioned,  actually  engaged  in  develop- 
ing and  mining  upon  the  said  premises,  by  sinking  shafts, 
driving  and  running  tunnels,  levels,  and  cross-cuts,  and  stop- 
ing  therein  and  thereon,  at  great  outlay  and  expense  to  said 
co-tenants  and  mining  copartners,  to  wit,  about  the  sum  of 
twenty  thousand  dollars,  which  expenses  so  incurred  were 
borne  and  paid  proportionately  by  each  and  every  of  them,  as 
aforesaid,  and  the  proceeds  of  the  minerals  and  ores  extracted 
therefrom  in  the  prosecution  of  said  work  and  mining  were 
divided  and  shared  by  each  of  them  in  the  ratio  aforesaid.'* 
There  is  no  allegation  in  any  of  the  pleadings  that  this  devel- 
opment work  was  done  for  the  purpose  of  selling  the  property, 
or  that  there  was  any  copartnership  organized  for  this  object. 
The  averment  of  the  complaint  is,  that  the  mining  copartner- 
ship agreed  and  undertook  "the  development  work  and  mining 
of  said  premises,"  and  paid  therefor  according  to  their  respec- 
tive interests.  The  contract  with  Couch  devolved  upon  him 
this  responsibility  at  his  own  expense.  There  is  a  broad  dis- 
tinction between  the  partnership  which  is  described  in  the  com- 
plaint and  that  which  is  created  by  the  court:  Kimberly  y.Arvw, 
129  U.  S.  512. 

The  court  also  finds  that  said  John  E.  Lloyd,  "by  signing 
the  deed  and  contract,  selling  for  the  entire  consideration  at 
one  hundred  thousand  dollars  ($100,000),  and  concealing  the 
fact  that  he  had  an  agreement  for  the  payment  of  an  addi- 
tional thirty  thousand  dollars  ($30,000),  induced  the  plaintiffs 
to  sign  the  contract  and  deed  with  Thomas  Couch  for  the  sale 
and  conveyance  of  the  property  described  in  the  complaint.'^ 
What  are  the  allegations  of  the  complaint  concerning  this  part 
of  the  case?  That  John  E.  Lloyd  and  Couch,  "and  each  of 
said  defendants,  falsely  and  fraudulently,  with  the  intent  to 
deceive,  cheat,  and  defraud  the  plaintiffs,  suppressed  the  truth, 
and  represented  to  the  plaintiffs  that  the  entire  consideration 
and  purchase  price  to  be  paid  for  the  sale  and  conveyance  of 
said  premises  was  only  the  sum  of  one  hundred  thousand  dol- 
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lars,  when  they,  the  said  defendants,  very  well  knew  that  the 
said  representation  was  false  and  untrue,  and  that  in  truth  and 
in  fact  the  real  and  actual  consideration  to  be  paid  therefor 
was  at  least  the  sum  of  one  hundred  and  thirty  thousand  dol- 
lars; that  on  or  about  the  thirty-first  day  of  March,  1888,  the 
plaintiffs,  having  been  deceived  and  misled  by  the  said  false  and 
fraudulent  concealments  and  representations,  which  they  then 
believed  to  be  true,  were  inveigled  and  induced  thereby  to  joia 
the  defendant  John  E.  Lloyd  and  their  other  said  co-tenants 
in  making  and  executing  a  written  lease  and  contract  of  sale 
which  the  defendant  Lloyd  first  signed,  upon  certain  terms 
and  conditions  therein  specified,  to  the  said  defendant  and 
Couch." 

It  will  be  remarked  that  there  is  a  conflict  between  these 
allegations  and  the  findings,  and  the  court  does  not  justify  its 
action  by  any  declarations  of  Couch,  John  E.  Lloyd,  or  any 
of  the  appellants.  According  to  the  complaint,  the  false  rep- 
resentations were  made  by  Couch,  John  E.  Lloyd,  and  each 
of  the  defendants  before*  and  caused  the  respondents  to  join 
in,  the  execution  of  the  instruments.  The  court  reverses  this 
order  of  conduct,  and  deduces  from  the  act  of  John  E.  Lloyd 
in  signing  the  papers,  and  silence  of  John  E.  Lloyd  and  Couch, 
the  fraudulent  statements.  We  may  observe  that  the  jury 
found  for  the  appellants  npon  these  issues,  and  we  repeat  two 
of  the  special  findings:  '*  Did  the  defendant  John  E.  Lloyd 
in  any  manner  whatever,  induce  the  plaintiffs  to  accept  at 
the  rate  of  one  hundred  thousand  dollars  for  their  interest  ia 
the  property  described  in  the  complaint?  A.  No.  Did  the 
defendant  John  E.  Lloyd,  at  any  time  or  at  all,  make  any 
false  representations  to  the  plaintiffs,  whereby  they  were  in- 
duced to  sign  the  contract  with  Thomas  Couch,  for  the  sale  of 
the  property  described  in  the  complaint?  A.  No."  The  court 
virtually  approved  this  part  of  the  verdict,  and  upon  another 
ground  has  inferred  its  facts. 

When,  therefore,  we  divest  the  findings  by  the  court  of  all 
the  matters  which  are  outside  of  the  issues,  the  relations  of 
the  owners  of  said  property  when  the  instruments  were  exe- 
cuted were  those  of  tenants  in  common,  and  no  more.  Prior 
to  that  tin)e  they  had  been  mining  partners  within  definite 
limits,  which  did  not  embrace  the  business  of  celling  their 
claims  or  interests  therein.  Upon  this  hearing,  and  in  the 
opinion  of  the  court,  which  is  contained  in  the  transcript, 
there  has  been  no  serious  controversy  with  reference  to  any 
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fact,  and  counsel  differ  respecting  the  application  of  the  legal 
principles.  The  court  erred  in  its  conclusions  of  law  upon  the 
findings  as  they  stand  when  corrected  in  accordance  with  this 
opinion.  We  have  endeavored  to  ascertain  the  true  guides 
for  the  settlement  of  these  issues,  and  it  is  not  necessary  or 
proper  to  remand  the  case  for  a  new  trial. 

It  is  ordered  and  adjudged  that  the  judgment  be  reversed, 
and  that  the  cause  be  remanded,  with  directions  to  enter  judg- 
ment for  the  defendants.  

That  a  Mixiso  Partnership  is  governed  by  rules  peculiar  to  itself  is  indis* 
pntable,  but  the  doctrine  adopted  by  the  court  appears  to  go  beyond  any  of  the 
authorities  cited  in  support  of  its  opinion.  The  principle  that  a  mining  part* 
ner  may  purchase  the  interest  of  a  copartner  or  sell  out  to  a  stranger  with* 
out  consulting  the  other  partners  or  being  liable  to  an  accounting  does  not 
necessarily  lead  to  the  conclusion  that  he  should  be  permitted  to  join  his 
partners  in  executing  a  contract  of  sale,  while  he  is  at  the  same  time  accept* 
ing  from  the  purchaser  a  secret  bonus.  In  the  former  case  he  is  simply  la 
the  position  of  a  share-holder  in  a  joint-stock  company,  who  transfers  his 
shares  to  another  share-holder  or  to  an  outsider,  and  is  fully  entitled  to  get 
the  benefit  of  the  current  market  price.  No  fraud,  moral  or  legal,  can  be 
predicated  of  such  a  transfer.  On  the  other  hand,  when  a  partner  unites 
with  his  copartners  in  effecting  a  sale  of  the  common  property,  his  co-opera* 
tion  is  intended  to  be,  and  must  inevitably  be,  interpreted  as  a  representa* 
tion  that  they  are  all  contracting  on  equal  terms,  and  that  he  is  taking  no 
advantage  of  his  connection  with  them.  If  this  representation  is  false,  he  is 
utilizing  his  position  as  a  partner  to  defraud  the  partnership.  It  is  an  erro* 
neous  view  to  compare  such  a  transaction  to  one  between  strangers  who  are 
dealing  at  arm's  length,  for  the  relations  between  strangers  preclude  tho 
possibility  of  such  a  misrepresentation.  Even  though  the  parties  in  the  prin* 
cipal  case  were  not  in  any  sense  trustees  for  each  other,  in  regard  to  the  dis* 
posal  of  their  individual  interests,  there  is  certainly  nothing  in  the  authorities 
cited  to  show  that  they  should  not  have  been  bound  to  exercise  good  faith, 
when  it  came  to  a  question  of  executing  a  contract  for  the  joint  benefit  of  all 
the  minc'jwners.  In  Matthetoa  v.  Bliss,  22  Pick.  48,  the  case  upon  which 
most  reliance  is  placed,  there  is  really  nothing  inconsistent  with  the  view  for 
which  we  are  contending.  The  sale  in  that  case  was  one  between  the  co* 
tenants  themselves,  and  if  there  had  been  no  other  circumstances  in  the  case, 
the  seller,  according  to  received  principles,  would  have  had  no  remedy;  for 
the  fact  that  the  purchasers  had  arranged  beforehand  to  resell  the  property 
at  a  large  profit  could  not  have  vitiated  the  transaction.  This  is  merely  an 
application  of  the  principle  illustrated  by  the  oft-quoted  case  of  the  person 
who  buys  land  at  a  low  price,  knowing  there  is  a  valuable  mine  under  it. 
The  sale  between  the  co-tenants  being  lawful,  the  court  could  not  inquire 
what  the  purchasers  intended  to  do  with  the  property  bought.  There  is  ac- 
cordingly, as  it  seems  to  us,  a  sharp  line  of  distinction  between  the  Massachu- 
setts and  the  Montana  cases.  The  latter  seems  rather  to  fall  under  the 
principle  set  forth  by  Chief  Jnstice  Shaw  in  the  sentence  which  follows  the 
passage  quoted  by  the  court,  viz.,  that  if,  "with  advantageous  knowledge 
possessed  by  one  of  the  tenants  in  common,  there  be  any,  though  slight,  false 
and  fraudulent  suggestion  or  representation,  then  the  transaction  is  tainted 
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with  turpitude,  and  is  alike  contrary  to  the  rales  of  morality  and  law."  The 
signing  of  the  joint  contract  was  certainly  a  "slight"  representation  of  a 
fraudulent  character.  Or  perhaps  the  case  might  fairly  be  brought  within 
the  rule  propounded  in  a  previous  sentence  of  the  same  opinion,  —  that  "in 
respect  to  any  contract  for  the  use  or  employment  of  the  common  property," 
the  co-tenants  may  perhaps  be  deemed  "to  place  confidence  mutually  in 
each  other."  There  seems  to  be  no  difference,  in  principle,  between  the  ob- 
ligations of  good  faith  raised  by  a  contract  for  the  sale  of  and  a  contract  for 
the  use  of  the  common  property.  The  language  of  the  Massachusetts  court, 
it  is  true,  seems  to  draw  a  distinction  of  this  nature,  but  the  words  should  be 
read  merely  with  reference  to  the  actual  case  of  a  sale  between  the  co-ten- 
ants themselves.  The  decision  of  Chief  Justice  Shaw  lays  down  a  doctrine 
which  is,  to  say  the  least,  not  calculated  to  encourage  fair  dealing  among  as* 
sociates  under  circumstances  in  which  the  average  man  will  always  look  for 
a  higher  measure  of  candor  and  good  faith  than  in  a  transaction  between 
strangers.  Such  a  doctrine  may  be  justifiable  under  the  strict  common-law 
principles,  but  it  is  so  repugnant  to  the  more  elevated  standards  by  which 
equity  measures  the  degree  of  honesty  which  should  enter  into  contracts, 
that  even  if  it  should  not  be  discarded  altogether. as  a  precedent,  it  ought 
certainly  to  be  limited'  strictly  to  the  circumstances  to  which  it  was  origi* 
nally  applied.  To  extend  it  to  such  a  transaction  as  that  of  the  principal 
case  is  somewhat  like  an  anachronism  in  jurisprudence. 

Finding  by  the  Court  has  the  force  and  efi"ect  of  a  verdict  of  a  jury: 
Swayne  v.  Waldo,  73  Iowa,  749;  5  Am.  St.  Rep.  712;  Handlan  v.  McManuB, 
100  Mo.  124;  18  Am.  St.  Rep.  633.  If  the  evidence  is  conflicting,  the  su- 
preme court  will  not  review  the  findings:  Krider  v.  Milner,  99  Mo.  145;  17 
Am.  St.  Rep.  549;  Devlin  v.  Qulgg,  44  Minn.  534;  20  Am.  St.  Rep.  592.  See 
also  note  to  Savannah  etc.  R'y  Co.  v.  Flannagan,  14  Am.  St.  Rep.  188. 

MiNiNO  Partnerships  are  discussed  at  length  in  the  extended  not«  to 
SkiUman  v.  Lachman,  83  Am.  Dec.  103-111. 

A  Finding  Outside  the  Issues  mvst  be  Disrbqabdkd:  AB>ertolir.  Bran- 
ham,  80  CaU  631;  13  Am.  St.  Rep.  200. 
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[U  Montana,  6fi6.] 

FiNAt  Judgments  in  Equitt,  What  are.  — If,  after  a  decree  has  been  en- 
tered, no  further  questions  can  come  before  the  court  except  such  as  are 
necessary  to  be  determined  in  carrying  the  decree  into  effect,  it  is  final; 
otherwise  it  is  interlocutory. 

A  Judgment  in  Equitt  is  Final  which  determines  that  plaintiff  and  de- 
fendant were  partners;  that  the  partnership  has  been  dissolved;  that  the 
profits  and  losses  were  to  be  shared  equally  between  the  partners;  that 
the  assets  of  the  partnership  are  in  the  possession  of  the  defendant,  and 
requires  him  to  acconnt  to  plaintiff  tonching  the  affiairs  of  and  business 
of  the  copartnership,  and  appoints  a  receiver  to  take  possession  of  the 
property  and  do  such  acts  respecting  it  as  the  court  may  authorize,  and 
to  oloM  ap  the  bosiness,  and  directs  that  a  refers*  be  appointed  to  stabo 
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an  account  between  the  partners  and  report  it  to  the  court,  and  that  tba 
residue  of  the  property  be  divided  between  them. 

FlVAL  JaDGMBNTS.  —  ThE   FaCT   THAT  A   ReFERENCR   IS   OrDEBBD  for  SOOM 

purpose  does  not  itself  determine  that  a  judgment  is  not  finaL 

Suit  to  establish  the  existence  of  a  partnership  between  the 
plaintiff  and  defendant.  Though  the  partnership  was  denied 
by  the  defendant,  the  finding  of  the  court  was  against  hira, 
and  a  decree  was  entered,  the  substance  of  which  is  stated  in 
the  syllabus. 

Cooper  and  Pigott^  for  the  motion. 

Thomas  E.  Brady,  and  McConnell,  Clayherg,  and  Ounn,  contra, 

De  Witt,  J.  There  is  an  appeal  from  the  judgment  and  an 
appeal  from  the  order  denying  the  motion  for  a  new  trial. 
Respondent  contends  that  the  judgment  is  not  a  final  one, 
hence  that  appeal  must  be  dismissed;  and  again,  that  if  the 
judgment  is  not  final,  the  motion  for  a  new  trial  was  prema- 
ture,  and  hence  that  appeal  must  be  dismissed. 

We  will  inquire  as  to  the  first  proposition.  Was  the  judg- 
ment final,  and  so  appealable?  or  was  it  an  interlocutory 
order,  and  not  appealable?  Under  the  statute,  an  appeal  can 
be  taken  only  from  a  final  judgment,  and  from  certain  defined 
orders:  Code  Civ.  Proc,  sees.  421,  444.  Whether  a  judgment 
is  final  or  not  is  sometimes  a  matter  difficult  of  determination. 
Mr.  Black,  in  his  work  on  judgments  (sec.  41),  introduces  his 
discussion  of  this  subject  with  these  words:  "In  drawing  the 
distinction  between  final  and  interlocutory  adjudications,  the 
greatest  difficulty  has  been  experienced  in  the  case  of  decrees 
in  equity;  the  confusion  arising  principally  from  the  peculiar 
nature  of  the  decisions,  and  the  wide  range  of  means  which 
chancery  possesses  both  for  informing  the  mind  of  the  judge  and 
for  acting  upon  the  parties  concerned.  Many  tests  of  finality 
have  been  proposed,"  etc.  The  author  cites  from  Kelley  v.  Stan- 
hery,  13  Ohio,  408,  commending  the  rule  as  laid  down  in  that  case 
as  follows:  "The  confusion  has  sprung  up  from  failing  to  ob- 
serve the  distinction  between  facts  and  things  to  be  ascertained 
preparatory  to  final  decree,  and  facts  and  things  to  be  ascer- 
tained in  execution  of  final  decree.  Because  a  final  decree 
might  direct  that  certain  facts  should  be  ascertained  in  execu- 
tion of  such  decree,  it  will  not  make  it  interlocutory;  nor,  on 
the  other  hand,  because  the  decree  finds  the  general  equities 
of  the  cause,  and  reference  is  had  to  a  master  to  ascertain 
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facts  preparatory  to  final  disposition,  will  it  be  regarded  as 
final." 

In  all  the  many  cases  that  we  have  examined  we  find  the 
general  tendency  to  be  as  laid  down  in  the  Ohio  case,  —  that  if 
the  matters  and  things  to  be  ascertained  after  the  entry  of  the 
judgment  are  for  the  purpose  of  carrying  that  judgment  into 
execution,  then  such  judgment  is  final.  As  is  said  in  Free- 
man  on  Judgments,  sec.  36:  "If,  after  a  decree  has  been  en- 
tered, no  further  questions  can  come  before  the  court  except 
such  as  are  necessary  to  be  determined  in  carrying  the  decree 
into  efiFect,  the  decree  is  final;  otherwise  it  is  interlocutory." 

We  have  very  carefully  examined  the  cases  cited  by  re- 
spondent in  his  brief  on  the  motion.  We  have  also  exam- 
ined the  following  cases  in  New  York:  Swarthout  v.  Curtis,  4 
N.  Y.  415;  Oriffin  v.  Cranston,  6  Bosw.  658;  Lawrence  v.  Far- 
mers^ L.  &  T.  Co.,  6  Duer,  689;  Prentiss  v.  Machado,  2  Rob. 
(N.  Y.)  660;  Ives  v.  Miller,  19  Barb.  196;  Lawrence  v.  Fowler, 
20  How.  Pr.  407;  Chittenden  v.  Missionary  Society,  8  How.  Pr. 
827;  Clark  v.  Brooks^  2  Abb.  Pr.,  N.  S.,  385;  Tompkins  v. 
Hyatt,  19  N.  Y.  534. 

We  are  fully  aware  of  the  modern  tendency  to  allow  but  one 
appeal  in  a  case;  that  is,  that  a  case  shall  come  up  altogether, 
and  not  by  piecemeal.  This,  of  course,  is  outside  of  the  con- 
sideration of  the  particular  orders  made  independently  appeal- 
able; such  as  an  order  denying  a  motion  for  a  new  trial,  etc.: 
Code  Civ.  Proc,  sees.  421,  444.  But  the  statute  of  this  state 
recognizes  that  something  may  occur  even  after  a  final  judg- 
ment whereby  a  party  may  be  bo  aggrieved  that  he  should 
have  an  appeal;  and  the  section  last  above  cited  provides  for 
an  appeal  from  a  special  order  made  after  final  judgment. 

The  case  at  bar  is  an  action  of  an  equitable  nature.  Are  all 
the  equities  of  the  parties  determined,  and  nothing  left  to  be 
done  but  to  carry  the  judgment  into  execution  ?  We  find  it 
remarked  in  several  New  York  cases  that  although  further 
proceedings  before  the  master  are  necessary  to  carry  the  decree 
into  eff"ect,  yet  if  all  the  consequential  directions  depending 
upon  the  result  of  the  proceedings  are  given  in  the  decree,  it  is 
final.  Some  future  orders  of  the  court  may  be  necessary  to 
carry  it  into  effect.  So  some  future  order  of  the  court  might 
be  necessary  to  carry  into  effect  a  plain  money  judgment  in 
an  action  at  law. 

It  seems,  from  an  examination  of  the  decisions  of  the  courts 
wherein  a  code  practice  prevails,  that  the  doctrine  of  allowing 
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but  one  appeal  is  more  strictly  enforced;  and  that  the  judg- 
ment, to  be  appealable,  must  finally  determine  the  rights  of 
the  parties.  But  this  tendency  of  legislation  and  decision 
thereupon  is  not  in  conflict  with  the  view  that,  even  if  a  judg- 
ment does  finally  determine  the  rights  of  the  parties,  there 
may  be  still  left  to  the  court  the  office  of  putting  the  party 
into  possession  of  his  rights  so  determined,  and  the  carrying 
into  execution  of  such  judgment.  We  entertain  no  doubt  as 
to  the  correctness  of  these  principles.  Their  application  to 
particular  facts  of  a  case  is  sometimes  difficult.  The  case  at 
bar  must  be  determined  upon  its  own  facts. 

The  case  was  tried  partly  by  a  jury  and  partly  by  the  court. 
The  jury  found  one  issue,  —  the  existence  of  the  partnership. 
This  the  court  adopted,  and  found  other  facts,  and  added  its 
conclusions  of  law.  It  is  to  be  observed  at  this  point  that  the 
decree  recites  that  "  this  cause  came  on  to  be  heard  and  deter- 
mined," and  further,  "  that  the  only  issue  now  being  tried  to 
said  jury  is  whether  or  not  a  copartnership  existed,"  etc.  So 
but  one  issue  was  being  tried  by  the  jury,  and  the  other  issues 
by  the  court.  This  appears  by  the  stipulation  of  the  parties, 
approved  by  the  court,  and  by  the  decree  itself,  which  deter- 
mines, as  observed,  many  issues  other  than  that  found  by  the 
jury. 

On  the  motion  to  dismiss  the  appeal  the  findings  and  con- 
clusions are  not  attacked,  and  so  we  may  take  them  as  correct. 

The  issue  in  this  case  was  this:  The  plaintifl",  on  his  side, 
contended  that  a  partnership  had  existed;  that  it  had  been 
dissolved  by  plaintiff's  withdrawal;  that  the  partnership  prop- 
erty and  assets  were  in  the  possession  of  defendant;  that  plain- 
tifif  was  entitled  to  an  accounting;  that  he  was  entitled  to 
have  a  receiver  appointed,  and  the  property  of  the  firm  sold, 
the  debts  of  the  firm  paid,  and  the  surplus  divided  between 
plaintiff  and  defendant,  according  to  their  several  interests, 
which  interests,  the  complaint  alleged,  were  equal.  The  de- 
fense was  a  denial  of  the  existence  of  the  partnership,  and  all 
the  facts  auxiliary  thereto  pleaded  by  plaintiff,  and  the  setting 
up  that  the  relations  of  defendant  and  plaintifl"  were  that  of 
employer  and  servant.  The  judgment  of  the  court,  after  adopt- 
ing the  finding  of  the  jury,  determined  every  issue  above  re- 
cited in  favor  of  plaintiff,  and  furthermore  found  that  the 
shares  of  the  partners  were  equal. 

It  is  true  that  the  prayer  of  the  complaint,  in  section  5,  asks 
for  judgment  against  defendant  for  such  sum  as  may  be  found 
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due  from  defendant  to  plaintiff.  This  portion  of  the  prayer  is 
wholly  out  of  place  in  the  pleading,  for  the  whole  theory  of  the 
complaint  is,  that  plaintiff  wants  the  partnership  affairs  wound 
up  and  settled,  and  that  out  of  the  net  assets  of  the  concern 
plaintiff  receive  his  share,  and  defendant  as  well  receive  his. 
The  action  is  not  on  a  money  demand  by  plaintiff  against  de- 
fendant, as  section  5  of  the  prayer  would  indicate.  The  com- 
plaint is  wholly  inconsistent  with  the  idea  that  there  is  any 
indebtedness  from  defendant  to  plaintiff,  for  the  reason  that  it 
alleges  that  plaintiff  has  drawn  more  money  from  the  alleged 
partnership  than  has  the  defendant.  The  complaint,  read  as  a 
whole,  makes  this  clear,  and  thus  section  5  is  immaterial  mat- 
ter: Davis  V.  Davis,  9  Mont.  275. 

The  complaint  does  not  ask  judgment  for  any  amount  of 
money.  It  was  not  the  nature  of  the  action  for  the  complaint 
to  so  pray.  The  complaint  prayed  for  the  determination  of 
certain  matters.  Those  matters  were  all  determined  by  the 
judgment  The  complaint  prayed  for  certain  relief.  Every 
item  of  such  relief  was  granted.  Every  right  alleged,  every 
relief  prayed,  by  plaintiff,  was  determined  in  his  favor. 

Now  what  remains?  Simply  to  put  plaintiff  in  possession 
of  that  which  the  court  has  determined  that  he  is  entitled  to; 
simply  to  execute  the  judgment  which  has  settled  the  rights 
of  the  parties;  simply  to  carry  out  relief  granted.  The  court 
takes  possession  of  the  property  by  its  receiver.  The  referee, 
as  an  accountant,  states  the  account.  The  court  parcels  to 
this  one  his  half,  and  to  that  one  his  half,  and  so  executes  the 
judgment. 

We  are  of  opinion  that  the  facts  of  this  case  fall  within  the 
rule  above  pointed  out,  and  that  the  matters  remaining  to  be 
ascertained  are  for  the  purpose  of  carrying  out  the  judgment, 
not  for  the  purpose  of  framing  the  judgment.  The  judgment 
is,  that  each  party  is  entitled  to  one  half  of  the  assets  of  the 
partnership  after  the  debts  are  paid.  That  is  the  determina- 
tion of  their  rights.  That  is  the  judgment.  The  execution  of 
this  judgment  is  all  that  remains. 

We  are  aware  of  the  condition  of  the  California  decisions 
in  this  matter.  Crowther  v.  Rowlandaon,  27  Cal.  376,  was  an 
action  to  declare  certain  instruments  void.  Findings  were 
made,  and  the  case  was  referred  to  a  master  to  state  an  ac- 
count. In  the  opinion  appears  a  dictum  to  the  effect  that  the 
trial  was  not  complete  until  the  report  of  the  referee  was  filed. 
This  dietwa  is  quoted  and  treated  as  a  decision  in  Hind*  y. 
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Gage,  56  Cal.  4S6,  and  Duff  v.  Duff,  71  Cal.  513.  The  ques* 
tion  is  also  touched  upon  in  Harris  v.  San  Francisco  Sugar 
Refining  Co.,  41  Cal.  393;  Jones  v.  Clark,  42  Cal.  180;  Clark 
V.  Dunnam,  46  Cal.  205;  Bates  v.  Gage,  49  Cal.  126;  Williams 
V.  Conroy,  52  Cal.  414;  White  v.  Conway,  66  Cal.  383;  Domin- 
guez  V.  Mascotti,  74  Cal.  269;  San  Diego  etc.  Co.  v.  Neale,  78 
Cal.  63;  Sharon  v.  Sharon,  79  Cal.  701. 

We  do  not  understand  that  it  can  be  laid  down  as  a  general 
principle  that  a  trial  is  incomplete,  and  hence  a  judgment  is 
not  final,  simply  because  a  reference  is  had  for  some  purpose; 
that  is  to  say,  the  fact  of  a  reference  being  had  after  judgment 
does  not  in  itself  determine  that  the  judgment  is  not  final. 
Nor  do  we  think  that  the  California  cases  intend  to  so  hold, 
although  in  some  of  the  cases  from  that  court  the  principle 
is  announced  so  generally  and  without  qualification  that  the 
reader  may  be  led  to  conclude  that  the  court  intended  to  an- 
nounce that  the  fact  of  a  reference  after  judgment  in  itself  de- 
termined the  non-final  character  of  the  judgment.  But  the 
case  of  Clark  v.  Dunnam,  46  Cal.  205,  following  Jones  v.  Clark, 
42  Cal.  180,  and  the  later  cases,  especially  Sharon  v.  Sharon, 
79  Cal,  701,  bring  the  principle  nearer  to  what  we  believe 
is  the  correct  rule,  as  we  have  indicated  above.  A  reference 
after  judgment  does  not,  per  se,  determine  the  character  of  the 
judgment  as  to  its  finality.  It  may  be  final,  or  it  may  be  an 
interlocutory  order,  depending  upon  its  facts.  If  the  reference 
be  for  the  purpose  of  executing  the  judgment  only,  after  the 
judgment  has  finally  determined  all  the  rights  of  the  parties, 
then  the  judgment  is  final. 

We  observe,  from  the  study  of  the  adjudicated  cases,  that 
great  diflBculty  arises  in  applying  the  rule;  but  we  are  of 
opinion  that  in  this  particular  case  the  facts  warrant  us  in 
concluding  that  the  judgment  was  final.  The  appeal  there- 
fore lies.  The  motion  for  a  new  trial  was  not  premature,  and 
the  motion  to  dismiss  the  appeal  must  be  denied,  which  is 
accordingly  done.  

What  Judgments  are  Pinal:  See  extended  note  to  WilGams  v.  Field,  60 
Am.  Dec  427-439;  and  also  the  note  to  Davie  r.  Davie,  20  Am.  St.  Rep,  173, 

The  Finality  of  a  Decreb  will  not  prevent  any  proceedings  by  the  court 
neceasary  aad  proper  to  carry  it  into  complete  execution:  Baltimore  <Se  Ohio 
R.  R.  Co.  V.  Vandewerker,  33  W.  Va.  191.  A  judgment,  though  final,  is  un- 
der th«  control  of  the  conrt  during  the  term  at  which  it  is  entered,  but  after 
that  term  the  conrt  is  without  power  to  vacate  it  or  strike  it  off:  City  of  Phil- 
adelphia V.  CouUton,  118  Pa,  St.  541,  Compare  Siloam  Springs  v.  McP/iUridge, 
53  Ark.  21. 
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A  Decree  is  None  the  Less  Fikal  because  there  Is  a  reference  to  the 
master  to  ascertain  facts  for  an  account:  Bank  of  Mobile  v.  Hall,  6  Ala.  141; 
41  Am.  Dec.  41;  contra.  King  v.  Barnes,  107  N.  Y.  645;  WilUamav.  Walker,  107 
N.  C.  334.  A  judgment  in  favor  of  an  intervener  is  final  as  to  all  the  parties: 
Graves  v.  Campbell,  74  Tex.  576.  Whore  a  severance  has  been  allowed  on  the 
trial  of  an  action  against  several  defendants,  there  may  be  more  thaui  one 
final  judgment:  Boone  v.  Huhey,  71  Tex.  176. 

A  JaDGMENT  IS  Final  which  settles  the  rights  of  the  parties,  though  there 
is  an  order  retaining  the  case  on  the  docket,  for  the  purpose  of  executing  the 
judgment:  Brown  v.  Vancleave,  86  Ky.  381.  But  an  order  vacating  a  judg- 
ment temporarily  is  not  final:  List  v.  Jodcheck,  45  Kan.  349;  nor  an  order 
made  at  the  instance  of  attaching  creditors,  which  appoints  a  receiver,  and 
grants  an  injunction  against  proceedings  under  prior  attachments:  East  etc 
Lumber  Co.  t.  WiUiams,  71  Tex.  444. 


Barney  v.  Hayes. 

[11  Montana,  671.] 

Wills  —  Errscr  or  Codicil. — Though  a  will  ia  revoked  by  tht  marriage 
of  the  testator  after  its  execution,  yet  it  may  be  republished  and  revived 
by  a  codicil  executed  subsequently  to  the  marriage. 

A  Will  is  ah  Instrument  by  which  a  person  makes  a  disposition  of  hia 
property,  to  take  efifect  after  bis  decease. 

Will,  What  is.  —  A  letter  written  by  a  testator  to  his  attorney,  saying, 
"  What  I  want  is  for  you  to  change  my  will  so  that  she  may  be  entitled 
to  all  that  belongs  to  her  aa  my  wife.  I  am  in  very  poor  health,  and 
would  like  this  attended  to  as  soon  as  convenient.  I  do  not  know  what 
ought  to  be  done,  but  you  do,"  —  discloses  an  ammua  testandi,  and  should 
be  admitted  to  probate  with  the  will  to  which  it  refers,  for  it,  with 
such  will,  must  be  regarded  as  one  instrument,  constituting  the  last  will 
of  the  testator. 

0.  F.  Qoddardy  and  Cvllen^  Sanders,  and  Shelton,  for  the 
appellants. 

Savage  and  Day,  for  the  respondent. 

Db  Witt,  J.  The  Probate  Practice  Act,  section  22,  pro- 
vides: "  The  jury,  after  hearing  the  case,  must  return  a  special 
verdict  upon  the  issues  submitted  to  them  by  the  court,  upon 
which  the  judgment  of  the  court  must  be  rendered,  either  ad- 
milting  the  will  to  probate  or  rejecting  it." 

It  is  not  disputed  that  the  original  will  was  properly  exe- 
cuted, and  was,  before  the  marriage  of  the  decedent,  a  good 
and  valid  will.  It  is  conceded  that  the  marriage  of  decedent 
revoked  that  will:  Corap.  Stats.,  sec.  459,  p.  384.  It  is  clear 
that  if  the  letter  of  the  decedent  is  a  codicil  to  said  will,  it  re- 
published the  will,  and  that  the  will  and  codicil  together  con- 
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stitute  the  last  will  and  testament  of  the  decedent:  Comp. 
Stats.,  sec.  448,  p.  382.  The  letter  referred  to  the  previous 
will.  The  whole  gist  of  the  case,  therefore,  is,  whether  said 
letter  was  a  codicil;  that  is,  whether  it  was  testamentary  in 
character.  The  court  submitted  to  the  jury  a  great  number 
of  questions,  which  seem  to  have  included  all  matters  of  fact 
in  the  case.  The  court  also  required  the  jury  to  determine 
whether  said  letter  was  a  codicil.  The  jury  said  that  it  was. 
The  court  set  aside  this  finding,  and  held  that  the  letter  was 
not  a  codicil.  The  respondent  now  contends  that  this  finding 
of  the  jury  was  a  conclusion  of  law,  and  that  the  court  was 
not  bound  thereby,  and  that  such  finding  was  practically  a 
nullity.  Appellant  contends  that  the  court  was  bound  by  all 
the  findings  of  the  jury,  and  that  it  was  error  to  set  them 
aside.  The  court  certainly  submitted  all  the  facts  to  the  jury. 
It  looks  as  if  a  large  portion  of  the  law  as  well  had  gone  to  the- 
jury  for  determination,  and  that  the  court  was  then  dissatis- 
fied with  the  jury's  view  of  the  law. 

But  passing  this  anomalous  condition  of  affairs,  and  disre- 
garding the  submission  of  law  to  the  jury,  we  will  decide  this 
appeal  upon  the  following  view:  The  facts  are  all  found.  The 
findings  have  never  been  attacked.  We  take  them  all  as  true. 
On  these  facts,  did  the  court  correctlj'  construe  the  letter  from 
the  deceased  to  his  attorney?  That  is  to  say,  we  will  proceed 
to  determine  whether  the  said  letter  was,  under  the  established 
facts,  a  codicil,  and  testamentary  in  character. 

It  is  claimed  that  the  letter  is  an  holographic  will  or  codiciL 
The  statute  provides  as  follows:  — 

"  Sec.  439.  An  holographic  will  is  one  that  is  entirely  writ- 
ten, dateJ,  and  signed  by  the  hand  of  the  testator  himself.  It 
is  subject  to  no  other  form,  and  may  be  made  in  or  out  of  this 
territory  [state],  and  need  not  be  witnessed." 

"  Sec.  19.  An  holographic  will  may  be  proved  in  the  same 
manner  that  other  writings  are  proved." 

It  is  perfectly  clear  from  the  findings  that  this  letter  fulfills 
every  requirement  of  the  statutes  supra,  as  to  the  execution 
and  proof. 

The  only  question  remaining  is,  whether  it  is  testamentary 
in  character.  A  decision  of  this  point  was  reserved  on  the 
former  appeal  of  this  case. 

"  A  will  is  an  instrument  by  which  a  person  makes  a  dis- 
position of  his  property,  to  take  effect  after  his  decease":  1 
Jarman  on  Wills,  26,  and  notes. 
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"  A  last  will  and  testament  may  be  defined  as  the  disposi- 
tion of  one's  property,  to  take  effect  after  death  ":  1  Redfield 
on  Wills,  5. 

"Swinburne  defines  a  'testament'  to  be  a  'just  sentence  of 
our  will,  touching  that  we  would  have  done  after  our  death'  ": 
Turner  v.  Scott,  51  Pa.  St.  132.  Woerner,  in  the  American 
Law  of  Administration,  expresses  the  same  views:  Chap.  5. 

The  decedent  in  this  case,  in  the  letter  in  question,  an- 
nounces his  marriage,  and  then  writes:  "  What  I  want  is  for 
you  to  change  my  will  so  that  she  [his  wife]  will  be  entitled 
to  all  that  belongs  to  her  as  my  wife.  I  am  in  very  poor 
health,  and  would  like  this  attended  to  as  soon  as  convenient. 
I  don't  know  what  the  laws  are  in  Montana.  I  don't  know 
what  ought  to  be  done,  but  you  do." 

Do  these  words  disclose  an  animus  testandif 

The  writer  expresses  his  wish  that  his  wife  shall  have  some- 
thing. The  reasonable  construction  of  the  letter  is,  that  he 
wished  her  to  have  a  certain  portion  of  his  estate  after  his 
death.  His  intent  may  be  expressed  by  the  word  "want," 
which  he  uses,  or  "wish,"  or  "  desire,"  as  well  as  by  the  words 
"command"  or  "direct":  Busby  y.  Lynn,  37  Tex.  150.  To 
be  sure,  what  the  decedent  wrote  was  that  he  "  wanted  his  will 
changed."  It  is  argued  that  it  was  not  changed.  But  did 
not  this  letter  change  it?  The  original  will  was  the  expres- 
sion of  his  intention,  on  June  15,  18S9,  as  to  the  disposition  of 
his  property  after  death.  That  was  his  "  will,"  using  that 
word  in  its  original  sense  of  "intent,"  "desire,"  or  "com- 
mand." Now,  on  August  18,  1890,  he  had  another  "  will,"  or 
"  intent,"  or  "  desire."  That  later  "  will,"  or  "  intent,"  or  "  de- 
sire "  he  clearly  expressed  in  his  letter  of  that  date.  That 
letter  was,  using  the  old  definition,  "his  just  sentence  of  his 
Irill  touching  what  he  would  have  done  after  his  death."  Can 
any  one  read  the  decedent's  letter  and  be  in  any  doubt  as  to 
what  he  intended  should  be  the  disposition  of  his  property  as 
to  his  wife?  We  think  not.  Such  holographic  will  need  not 
be  in  any  particular  form:  Prob.  Prac.  Act,  sec.  439.  If  the 
decedent's  intention  is  clear,  that  intent  must  not  be  ignored 
because  the  language  is  not  technical.  The  expression  of  de- 
cedent's intention  is  as  clear  as  that  in  the  case  of  Estate  of 
Wood,  36  Cal.  75,  or  in  the  case  of  Succession  of  Ehrenherg,  21 
La.  Ann.  280;  99  Am.  Dec.  729.  In  the  latter  case  the  holo- 
graphic  will  was  ad  follows:  — 

AM.  ST.  Ksr^  You  XXV1I1.-82 
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"  New  Orleans,  September  15,  1859. 

"  Mrs.  Sophie  Loper  is  my  heiress. 

"  Q.  Ehrenbero. 

**  The  legatee's  name  is  correctly  spelled  Loeper. 

"  G.  Ehrenberq.** 

On  the  back  of  this  instrument  is  written  the  following: 
"  Ehrenberg's  will,  to  be  opened  by  S.  B.  Patrick,  who  will  see 
it  executed.  A  copy  of  this  will  is  left  in  the  hands  of  the 
heiress."  See  also  Clarke  v.  Ransorriy  50  Gal.  595,  and  au- 
thorities cited;  also  Robnett  v.  Ashlock,  49  Mo.  171;  Morrell  v. 
Dickey,  1  Johns.  Ch.  152,  opinion  by  Chancellor  Kent;  Cowley 
V.  Knapp,  42  N.  J.  L.  297;  Byer8  v.  Hoppe,  61  Md.  206;  48 
Am.  Rep.  89.     „ 

No  motion  for  a  new  trial  was  made  in  the  case  at  bar.  The 
findings  of  fact  were  not  attacked.  Whatever  the  jury  may 
have  found  as  to  the  law  we  do  not  consider.  But  we  are  of 
opinion  that  when  the  district  court  had  before  it  the  facts 
found,  the  court  should  have  concluded  that  those  facts  estab- 
lished the  letter  in  evidence  to  be  a  codicil.  The  judgment  is 
therefore  reversed,  the  cause  is  remanded,  and  the  district 
court  is  directed  to  admit  to  probate  the  will  of  June  15, 1889, 
with  the  said  letter  of  decedent  as  a  codicil,  the  two  writings 
together  constituting  the  last  will  and  testament  of  said  Charles 
E.  Barney,  deceased.  

Ak  Ikstbithent  is  a  Will,  whatever  its  form,  if  the  intention  of  the 
maker  to  dispose  of  bis  estate  after  death  is  sufSciently  manifested,  and  this 
intention  is  lawful  in  itself,  and  the  writing  have  the  statutory  formalities: 
Babb  V.  Harrison,  9  Rich.  Eq.  Ill;  70  Am.  Dec.  203. 

Revocation  of  Will  bt  Marriaqk:  See  Stewart  ▼.  Mulkolland,  88  Ky. 
38;  21  Am.  St.  Rep.  320,  and  note.  Mere  subsequent  recognition  will  not 
revive  a  will  revoked  by  marriage  or  otherwise;  it  can  only  be  revived  by  a 
valid  re-execution,  even  though  it  is  holographic:  Stetoart  v.  Mulkolland,  83 
Ky.  38;  21  Am.  St.  Rep.  320.  A  monographic  note  upon  the  revocation  of 
wills,  will  be  found  appended  to  Oraham  v.  Burch,  ante,  p.  339. 

Thb  Provision8  or  a  Codicil  prevail  over  those  of  a  previously  executed 
will:  Sturgiav.  Work,  122  Ind.  134;  17  Am.  St.  Rep.  349;  Estaie  of  Hunt, 
133  Pa.  St.  260;  19  Am.  St.  Rep.  640,  and  note.  But  the  intention  of  the 
testator  to  modify  the  will  must  be  clearly  expressed,  or  appear  by  necessary 
implication  from  the  terms  of  the  instrument:  Vkle  v.  Keeler,  129  N.  Y.  190; 
Bhyne  v.  Torrence,  109  N.  C.  652. 

Holographic  Will — Requisites. — An  instrument  entirely- written,  dated, 
and  signed  by  the  testator  is  clothed  with  all  the  formalities  of  law  required 
to  constitute  a  valid  holographic  will:  Ehrenberg's  Succession,  21  La.  Ann.  280; 
99  Am.  Dec.  729.  Thus  a  writing  in  lead-pencil,  made  by  a  married  woman, 
wanting  the  form  of  a  will,  and  written  in  the  form  of  a  letter,  with  her  usual 
signature  at  the  end  of  it,  was  held  valid  as  her  will,  under  a  Pennsylvania 
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fltatata  enabling  married  women  to  execute  their  will  as  if  sole:  Estate  qf 
Knox,  131  Pa.  St  220;  17  Am.  St  Rep.  798.  On  the  other  hand,  a  letter 
from  a  brother  to  his  sister,  expressing  a  desire  for  full  information  abont  hia 
mother  imd  his  sister's  children,  stating  that  he  is  pecuniarily  independent, 
that  his  health  is  probably  ruined,  and  that  he  wants  to  anticipate  possibiU 
ities,  and  using  the  words,  "You  and  your  children  get  everything;  your 
boy  I  want  given  the  best  of  educations,"  —  is  not  testamentary  in  character, 
there  being  nothing  in  the  surroundings  or  circumstances  of  the  writer  which 
evince  an  intention  that  tlM  letter  should  be  regarded  as  his  last  will:  EataU 
of  Richardson,  94  CaL  63.  This  decision  seems  somewhat  inconsistent  with 
the  principal  case. 

Thk  ExEcunoH  ot  ▲  Codicil  has  the  effect  to  republish  the  whole  will, 
modified  by  the  codicil,  as  of  the  date  of  the  codicil:  In  re  Ladd,  94  CaL  670| 
and  both  are  to  be  construed  together  as  a  singla  instrument  executed  at  tb« 
data  of  the  oodioilt  In  rt  Ladd,  94  CaL  9J(k 
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Shellenberqer  v.  Ransom, 

[31  NXBBASKA.,  6L1 

DxsOKirr  —  Fathbb  when  Heib  to  Child. — When  a  child  dies  anatnnil 
death,  without  issue,  and  possessed  of  aa  estate  descended  to  him  or  her 
from  the  mother,  the  father  will  take  such  estate  by  inheritance. 

Descent.  —  Decedent  Murdered  bt  Heir.  —  A  person  cannot  take  by  in* 
heritance  the  estate  of  a  person  whom  he  murders  for  the  purpose  of  n* 
moving  the  life  that  stands  between  him  and  such  estate. 

Descent — Decedent  Murdered  by  Heib  —  Purchaser  from  Murderbb. 
—  A  purchaser  from  a  father  who  has  willfully  murdered  his  child  for  th* 
purpose  of  inheriting  her  estate  acquires  no  interest  in  such  estata. 

0.  p.  Mason,  for  the  plaintiff  in  error. 

John  C.  Watson,  Frank  T,  Ramom,  and  George  D,  Seojleldf 
for  the  defendants  in  error. 

Cobb,  C.  J.  The  defendants  in  error,  on  December  28, 1887, 
made  their  complaint  in  the  district  court  of  Otoe  County,  set- 
ting up  that  on  April  28,  1881,  Elijah  Gibson,  then  the  owner 
of  the  northeast  quarter  of  section  5,  township  7  north,  of 
range  14  east,  of  the  6th  P.  M.,  in  Otoe  County,  deeded  and 
conveyed  the  same,  in  fee-simple,  to  Emma  Shellenberger,  the 
wife  of  Leander  Shellenberger,  and  the  mother  of  Maggie 
Shellenberger  and  Joseph  Lee  Shellenberger,  then  infants  and 
minors;  that  subsequently,  and  at  no  long  period,  the  precise 
date  of  which  does  not  appear,  Emma  Shellenberger  died  in- 
testate, seised  of  said  premises,  leaving  as  her  sole  heirs  at  law 
her  husband  and  children,  and  that  upon  her  death  the  land 
descended  to  her  husband  during  his  lifetime,  and  that  he  be- 
came the  tenant  by  his  right  of  curtesy,  with  the  remainder 
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after  his  death  to  his  said  children;  that  on  April  29,  1886, 
the  said  Maggie  died  intestate,  without  issue,  leaving  as  her 
only  heir  her  father,  who  thereupon,  with  the  surviving  son 
and  brother,  became  tenants  in  common  of  said  premises,  sub- 
ject to  the  life  estate  of  the  father;  that  subseqently,  on  May 
3,  1886,  Leander  Shellenberger  and  Miranda,  his  wife,  by 
warranty  deed  conveyed  to  the  defendants  in  error  their  in- 
terest in  the  premises,  being  the  life  estate  of  Leander  and  one 
undivided  half  of  the  remainder;  that  on  July  23,  1887,  Lean- 
der departed  this  life,  and  the  defendants  in  error  and  Joseph 
Lee  Shellenberger  became  the  owners  as  tenants  in  common, 
each  owning  one  undivided  half  of  said  land. 

The  defendants  in  error  further  alleged  that  Joseph  Lee 
Shellenberger  was  a  minor  over  the  age  of  fourteen  years; 
that  the  enjoyment  of  the  premises  in  common  was  liable  to 
diflBculties  and  controversies,  and  was  attended  with  great  in- 
conveniences to  them;  that  their  co-tenant  could  not  contract 
or  legally  consent  to  the  making  of  improvements,  and  for  the 
same  reason  was  incapable  of  consenting  to  an  amicable  par- 
tition of  the  premises,  or  of  selling  his  interest  therein  to  them, 
or  of  purchasing  their  interest  himself. 

The  plaintiff  in  error  was  made  defendant  in  the  court  be- 
low, judgment  was  asked  confirming  the  shares  in  the  prem- 
ises to  the  parties  as  set  forth,  and  for  partition  thereof,  or,  if 
the  same  could  not  be  equitably  divided,  that  it  be  sold  and 
the  proceeds  divided  according  to  the  respective  rights  of  the 
parties. 

On  March  13, 1888,  on  application  of  the  guardian  of  the  minor 
defendant,  0.  P.  Mason,  Esq.,  was  appointed  guardian  ad  litem 
for  the  defendant,  with  leave  to  answer,  and  answered,  denying 
each  and  every  allegation  not  expressly  admitted,  but  admit- 
ting that  the  premises  were  conveyed  to  Emma  Shellenberger 
as  alleged;  that  she  died  intestate  seised  of  the  premises,  leav- 
ing as  her  sole  heirs  her  children  and  her  husband,  as  alleged, 
to  whom  the  land  descended,  with  life  estate  in  the  husband, 
who  became  tenant  by  curtesy,  with  remainder  after  his  death 
to  the  children  as  alleged;  and  further  setting  up  that  on  or 
about  the  twenty-seventh  day  of  April,  1886,  the  said  Leander 
Shellenberger,  willfully,  feloniously,  and  of  his  deliberate,  pre- 
meditated malice,  did  kill  and  murder  his  daughter,  Maggie 
Shellenberger,  and  she  then  and  there  died  intestate  and  with- 
out issue,  leaving  her  father,  Leander  Shellenberger,  who  mur- 
dered her  for  the  purpose  of  possessing  himself  of  her  estate 
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and  title  in  fee-simple  to  the  land  aforesaid,  and  said  plaintiffs 
claim  that  by  and  through  said  murder  and  the  death  of  said 
Maggie  Shellenberger,  the  said  Leander  Shellenberger  became 
a  tenant  in  common  of  said  premises  with  the  survivor,  Joseph 
L.  Shellenberger;  that  on  or  about  the  first  day  of  May,  1886, 
the  said  Leander  Shellenberger  was  arrested  and  charged  with 
the  murder  of  the  said  Maggie  Shellenberger;  that  the  said 
complainants  herein,  well  knowing  of  the  facts,  and  being  at- 
torneys at  law,  undertook  the  defense  of  said  Shellenberger, 
and  to  secure  them  for  their  said  services,  the  said  Leander 
Shellenberger  did,  on  or  about  the  third  day  of  May,  I8861 
with  his  wife,  Miranda  Shellenberger,  duly  convey  to  the 
plaintiffs,  by  warranty  deed  duly  executed,  their  interest  in 
said  premises,  being  the  estate,  as  claimed  by  the  complain" 
ants,  for  life  of  Leander  Shellenberger,  and  one  undivided  one 
half  of  the  remainder;  that  shortly  thereafter  the  said  Leander 
Shellenberger  was  indicted  and  charged  with  the  murder  of 
said  Margaret  Shellenberger,  and  such  proceedings  were  had 
in  said  cause  in  the  state  of  Nebraska  against  Leander  Shel- 
lenberger, indicted  for  the  murder  of  his  daughter,  the  said 
Maggie  Shellenberger;  but  at  the  November  term  of  the  dis- 
trict court  sitting  within  and  for  Otoe  County,  in  the  year  1886, 
he  was  convicted  and  sentenced  for  said  murder,  which  sen- 
tence and  judgment  of  the  court  remains  unreversed  in  said 
court;  that  afterwards,  and  on  or  about  the  twenty- third  day 
of  July,  1887,  the  said  Leander  Shellenberger  was  taken  from 
the  jail  of  Otoe  County,  while  under  the  sentence  of  death,  and 
by  a  mob  hanged,  and  the  defendant  herein,  answering,  charges 
and  avers  the  fact  to  be,  that  the  said  plaintiffs  in  said  petition, 
at  the  time  they  took  a  conveyance  of  said  premises  from  said 
Leander  Shellenberger  and  wife,  well  knew  the  facts,  that  the 
said  Leander  Shellenberger  came  to  the  said  lands  by  the  mur- 
der of  his  child,  Maggie  Shellenberger,  and  well  knew  all  the 
proceedings  in  said  court,  resulting  in  his  conviction,  the  judg- 
ment and  sentence;  and  this  defendant  herein  answering  says 
that  the  said  Leander  Shellenberger  could  acquire  no  estate  or 
interest  or  right  or  title  in  and  to  the  lands  in  controversy,  by 
and  through  his  act  of  the  murder  of  Maggie  Shellenberger; 
and  this  defendant,  in  further  answering,  says  that  the  said 
Leander  Shellenberger  did  willfully,  maliciously,  and  of  his 
premeditated  and  deliberate  malice,  kill  and  murder  the  said 
Maggie  Shellenberger,  and  cut  her  throat  from  ear  to  ear,  for 
the  sole  purpose  of  removing  her  from  this  life,  that  he  might 
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inherit  the  lands  which  descended  to  her  by  and  through  the 
death  of  her  mother;  that  the  defendant,  in  further  answering, 
says  that  it  is  contrary  to  the  law  of  the  land  that  any  should 
be  permitted  to  come  to  an  estate  or  an  inheritance  by  their 
willful  act  of  murder;  and  the  said  defendant,  in  further  an- 
swering, says  that  the  said  Leander  Shellenberger  could  take 
no  estate  from  the  said  Maggie  Shellenberger,  whose  death  he 
had  compassed  and  produced,  and  that  he  took  no  estate  to 
himself,  and  conveyed  none  to  the  said  plaintiffs  herein,  and 
the  said  plaintiflfs  acquired  no  right,  title,  or  interest  in  and  to 
the  said  estate,  by  and  through  the  death  of  said  Maggie  Shel- 
lenberger, caused  by  said  Leander  Shellenberger,  as  hereinbe- 
before  alleged. 

The  guardian  asked  a  decree  that  Leander  Shellenberger 
took  no  estate  by  the  death  of  the  daughter,  but  that  her 
estate  descended  to  the  brother,  the  minor  defendant  in  this 
suit. 

To  this  answer  the  plaintiffs'  demurrer  was  sustained,  and 
the  following  decree  was  rendered:  "This  cause  came  on  this 
twenty-fourth  day  of  March,  1888,  to  be  heard  upon  the  peti- 
tion, answer,  and  demurrer  of  the  plaintiffs  to  the  answer  of 
the  defendant,  made  by  0.  P.  Mason  as  guardian  ad  litem  for 
the  defendant  Joseph  L.  Shellenberger,  and  the  same  is  here 
argued  and  submitted  to  the  court,  and  the  court,  being  well 
advised  in  the  premises,  doth  sustain  said  demurrer,  to  which 
action  of  the  court  the  defendant  excepts.  And  the  said  de- 
fendant, by  his  guardian  ad  litem,  elects  to  stand  on  his  an- 
swer, and  the  court  doth  find  in  favor  of  the  plaintiff,  and  that 
the  plaintiffs  are  the  owners  in  fee-simple,  and  the  undivided 
one  half  of  the  following  described  lands  and  premises,  to  wit, 
the  northeast  quarter  of  section  5,  in  township  7  north,  range 
14  east,  of  the  6th  P.  M.,  according  to  government  survey, 
the  said  premises  lying  and  being  situated  in  Otoe  County, 
Nebraska,  and  the  defendant  Joseph  L.  Shellenberger  is  the 
owner  in  fee-simple  of  the  other  undivided  one  half  of  said 
premises,  and  the  plaintiffs  are  entitled  to  the  partition  of 
said  premises.  It  is  therefore  considered,  adjudged,  and  de- 
creed by  the  court  that  the  shares  of  each  of  said  parties  and 
their  interests  respectively  in  said  lands  be  and  the  same  are 
hereby  confirmed,  and  that  the  partition  be  made  accordingly. 
It  is  further  ordered  that  Lewis  Dum,  M.  E.  Campbell,  C.  W. 
Seyraore  be  and  they  are  hereby  appointed  to  make  the  par- 
tition of  said  real  estate  and*  premises  into  the  requisite  num- 
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ber  of  ebares,  and  report  the  same  to  the  present  term  of  this 
court.  And  this  cause  coming  on  further  to  be  heard  on  the 
report  of  the  referees  heretofore  appointed  herein,  on  the  mo- 
tion of  the  plaintiffs  to  confirm  the  same,  and  it  appearing  to 
the  court  that  the  said  referees  took  and  subscribed  to  the  oath 
required  by  law,  and  the  court  having  carefully  examined  the 
said  report,  and  it  appearing  therefrom  that  the  partition  of 
said  real  estate  cannot  be  made  without  great  prejudice  to  the 
owner  thereof,  and  the  court  being  satisfied  with  the  report, 
the  same  is  hereby  by  the  court  confirmed  and  ordered  to  be 
entered  of  record,  to  all  of  which  the  defendant  excepts.  It  is 
further  ordered,  adjudged,  and  decreed  by  the  court  that  the 
said  referees  proceed  to  sell  said  premises  at  public  sale,  upon 
execution,  for  cash,  at  the  east  front  door  of  the  court-house 
in  Nebraska  City,  in  Otoe  County,  Nebraska,  and  the  said  ref- 
erees, before  proceeding  to  sell  said  real  estate,  to  give  secu- 
rity in  the  sum  of  five  hundred  dollars,  to  be  approved  by  the 
court  or  the  judge  thereof,  conditioned  for  the  faithful  discharge 
of  their  duties,  and  the  said  referees  be  required  to  make 
report  of  their  doings  into  court,  to  all  of  which  defendant,  by 
his  guardian  ad  litem,  excepts  and  prays  an  appeal  to  the  su- 
preme court,  which  is  allowed,  and  the  amount  of  the  supersc" 
deas  bond  to  stay  proceedings  thereon  is  fixed  at  the  sum  of 
three  hundred  dollars,  and  forty  days  is  hereby  allowed  to  re- 
duce his  exceptions  to  writing." 

The  petition  in  error  sets  up:  1.  The  court  erred  in  sustain- 
ing the  plaintiffs'  demurrer;  2.  In  finding  that  the  plaintiffs 
were  the  owners  in  fee  of  an  undivided  one  half  of  the  prem- 
ises, and  were  entitled  to  a  partition  of  the  same;  3.  In  con- 
firming a  share  to  the  plaintiffs;  4.  In  appointing  referees  to 
make  partition;  5.  In  confirming  the  report  of  referees;  6.  In 
ordering  a  sale  of  the  premises. 

Two  questions  are  presented  and  argued  in  the  briefs  of  the 
plaintiff  in  error:  1.  Whether,  upon  the  death  of  Maggie 
(Margaret)  Shellenberger,  eliminating  all  considerations  of 
the  cause  or  manner  of  her  death,  the  grantor  of  plaintiffs  in 
the  court  below  could  take  her  estate  in  the  lands  in  contro- 
versy by  inheritance? 

Counsel  for  the  plaintiff  in  error  contends  that  he  could  not, 
for  the  reason  that  the  land,  as  counsel  claims  that  the  peti- 
tion shows,  came  from  Gibson,  the  father  of  Emma  Shellen- 
berger, deceased,  who  gave  or  devised  the  land  to  his  daughter, 
and  which,  upon  her  death,  descended  to  her  two  children,  and 
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that  the  estate,  being  ancestral,  Leander  Shellenberger  did  not 
take  it;  that  it  did  not  descend  to  him  on  the  death  of  her 
child,  but  descended  to  the  surviving  child.  But  it  is  to  be 
observed  that  it  cannot  be  gathered  from  the  words  of  the  pe- 
tition that  the  land  in  controversy  was  either  given  or  devised 
by  Gibson  to  his  daughter,  or  that  it  was  an  ancestral  estate, 
but  it  does  appear,  upon  the  date  named,  that  Elijah  Gibson, 
then  and  before  that  time  the  owner  of  the  land,  by  deed 
duly  conveyed  the  same  to  his  daughter  Emma  in  fee-simple. 
The  title,  then,  as  I  view  it  from  the  pleadings,  commences 
with  Emma  Shellenberger,  who  must  be  presumed  to  have  de- 
rived the  same  by  purchase  from  Elijah  Gibson,  whom  it  infer- 
entially  appears  was  her  father.  I  am  therefore  of  the  opinion 
that  section  33  of  chapter  23,  Comp.  Stats.  1887,  is  not  appli- 
cable to  this  case,  for  the  reason  that  the  estate  in  controversy 
did  not  come  to  the  intestate  by  descent,  devise,  or  gift  of  some 
one  of  her  ancestors,  and  it  is  therefore  not  material  to  inquire 
whether  said  section  of  statute  is  applicable  to  any  case  not 
involving  the  claim  of  kindred  of  the  half-blood,  but  that  the 
case  comes  within  the  provision  of  section  30  of  said  chapter, 
which  provides  that  "  when  any  person  shall  die  seised  of 
lands,  tenements,  or  hereditaments,  ....  they  shall  descend, 
subject  to  his  debts,  in  the  manner  following:  ....  2.  If  he 
shall  have  no  issue,  his  estate  shall  descend  to  his  widow  dur- 
ing her  natural  lifetime,  and  after  her  decease,  to  his  father, 
and  if  he  shall  have  no  issue  nor  widow,  his  estate  shall  de- 
scend to  his  father." 

Upon  the  face  of  the  law  and  of  the  relation  of  Leander 
Shellenberger  to  the  decedent,  and  without  regard  to  or  con- 
sideration of  the  second  ground  of  defense  set  up  in  the  an- 
swer, Leander  Shellenberger  would,  upon  the  death  of  Mar- 
garet (Maggie)  Shellenberger,  take  her  estate  in  the  lands  by 
inheritance. 

The  second  question  is  presented  by  the  defendant  in  the 
court  below  in  the  following  words:  "That  on  or  about  the 
twenty-seventh  day  of  April,  1886,  the  said  Leander  Shellen- 
berger, willfully,  feloniously,  of  his  deliberate,  premeditated 
malice,  did  kill  and  murder  his  daughter,  Maggie  Shellen- 
berger, and  she  then  and  there  died  intestate  and  without 
issue,  leaving  her  father,  Leander  Shellenberger,  who  mur- 
dered her  for  the  purpose  of  possessing  himself  of  her  estate 
and  title  in  fee-simple  to  said  land. 

The  question  presented  by  this  clause  of  the  answer  is  thus 


506  Shellekberger  v.  Ransom.  [Nebraska, 

tersely  stated  by  counsel  for  the  plaintiff  in  error  in  his  brief: 
"  Can  a  man  realize  substantial  benefit  from  his  own  willful 
acts  of  deliberate  and  premeditated  murder  ?  Can  he  legally 
hold  and  enjoy  the  fruits  of  his  crime  ?"  Tins  question  was 
decided  by  the  court  of  appeals  of  the  state  of  New  York  in 
the  case  of  Riggs  v.  Palmer,  115  N.  Y.  506;  12  Am.  St.  Rep. 
819.  The  facts  of  that  case,  briefly  stated,  were  these:  Francis 
B.  Palmer  made  his  last  will  and  testament,  in  which  he  gave 
small  legacies  to  his  two  daughters,  Mrs.  Riggs  and  Mrs. 
Preston,  the  plaintiffs  in  said  action,  and  the  remainder  of  his 
estate  to  his  grandson,  the  defendant,  Elmer  M.  Palmer,  sub- 
ject to  the  support  of  Susan  Palmer,  his  mother,  with  a  gift 
over  to  the  two  daughters,  subject  to  the  support  of  the  mother, 
in  case  Elmer  should  survive  him  and  die  under  age,  unmar- 
ried and  without  issue.  The  testator  at  the  date  of  his  will 
owned  a  farm  and  considerable  personal  property.  He  was  a 
widower,  and  thereafter,  in  March,  1882,  he  was  married  to 
Mrs.  Breese,  with  whom  he  entered  into  an  antenuptial  con- 
tract, in  which  it  was  agreed  that  in  lieu  of  dower,  and  all  other 
claims  upon  his  estate,  in  case  she  survived  him,  she  should 
have  her  support  upon  his  farm  during  her  life,  and  such  sup- 
port was  expressly  charged  upon  the  farm.  At  the  date  of 
the  will,  and  subsequent  to  the  death  of  the  testator,  Elmer 
lived  with  him  as  a  member  of  his  family,  and  at  his  death 
was  sixteen  years  of  age.  He  knew  of  the  provisions  made  in 
his  favor  in  the  will,  and  that  he  might  prevent  his  grand- 
father from  revoking  such  provisions,  which  he  had  mani- 
fested some  intention  to  do,  and  to  obtain  the  speedy  enjoyment 
and  immediate  possession  of  his  property,  he  willfully  mur- 
dered him  by  poison. 

It  appears  that  the  will  was  duly  proved  and  admitted  to 
probate,  and  an  administrator  with  the  will  annexed  appointed. 
Thereupon  the  action  was  brought  to  enjoin  the  administrator 
from  disposing  of  the  personal  property  of  the  decedent  (tes- 
tator) to  the  defendant  (Elmer  Palmer),  and  to  declare  hira 
not  entitled  to  the  real  estate  under  the  will,  upon  the  ground 
that  he,  being  by  and  under  the  will  practically  constituted 
universal  devisee  and  legatee  of  Francis  B.  Palmer,  murdered 
the  testator,  who  was  his  grandfather,  to  get  immediate  en- 
joyment of  the  property  himself,  and  to  prevent  a  revocation 
of  the  will.  The  general  term  of  the  supreme  court  having 
rendered  a  judgment  for  the  defendant,  the  cause  was  taken 
to  the  court  of  appeals.     The  majority  of  the  court,  in  an  ex- 
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haustive  opinion  by  Judge  Earle,  reversed  the  judgment  of  the 
supreme  court,  and  directed  a  judgment  to  be  entered  enjoin- 
ing Elmer  Palmer  and  the  administrator  from  using  any  of 
the  personal  or  real  estate  left  by  the  testator  for  Elmer's  ben- 
efit; that  the  devise  and  bequest  in  the  will  to  Elmer  be  de- 
clared ineffective  to  pass  the  title  to  him;  that  by  reason  of 
the  crime  of  murder  committed  upon  the  grandfather  he  is 
deprived  of  any  interest  in  the  estate  left  by  him. 

In  entering  upon  the  argument  which  led  to  the  above  con- 
clusion, the  writer  of  the  opinion  says:  "The  defendants  say 
that  the  testator  is  dead;  that  his  will  was  made  in  due  form, 
and  has  been  admitted  to  probate,  and  that  therefore  it  must 
have  effect  according  to  the  letter  of  the  law.  It  is  quite  true 
that  statutes  regulating  the  making,  proof,  and  effect  of  wills, 
and  the  devolution  of  property,  if  literally  construed,  and  if 
their  force  and  effect  can  in  no  way  and  under  no  circum- 
stances be  controlled  or  modified,  give  this  property  to  the 
murderer.  The  purpose  of  those  statutes  was  to  enable  tes- 
tators to  dispose  of  their  estates  to  the  objects  of  their  bounty 
at  death,  and  to  carry  into  effect  their  final  wishes,  legally 
expressed,  and  in  considering  and  giving  effect  to  them,  this 
purpose  must  be  kept  in  view.  It  was  the  intention  of  the 
law-makers  that  the  donees  in  a  will  should  have  the  property 
given  to  them,  but  it  never  could  have  been  their  intention 
that  a  donee  who  murdered  the  testator  to  make  the  will  op- 
erative should  have  any  benefit  under  it.  If  such  a  case  had 
been  present  to  their  minds,  and  it  had  been  supposed  neces- 
sary to  make  some  provision  of  law  to  meet  it,  it  cannot  be 
doubted  that  they  would  have  provided  for  it. 

*'  It  is  a  familiar  canon  of  construction  that  a  thing  which 
is  within  the  intention  of  the  makers  of  a  statute  is  as  much 
within  the  statute  as  if  it  were  within  the  letter;  and  a  thing 
which  is  within  the  letter  of  the  statute  is  not  within  the  stat- 
ute unless  it  be  within  the  intention  of  the  makers." 

To  these  propositions  the  opinion  cites  many  authorities  of 
great  weight  and  general  acceptance.  This  opinion  cites  and 
discusses  the  case  of  the  New  York  Mutual  Life  Ins.  Co.  v. 
Armstrong^  117  U.  S.  599,  which  case  is  also  cited  by  counsel 
for  the  plaintiff  in  error. 

The  facts  of  that  case  may  shortly  be  stated  as  follows: 
One  Hunter,  partly  in  person  and  partly  through  one  John  M. 
Arnistrong,  effected  an  insurance,  and  received  a  policy  of 
insurance  in  the  New  York  Mutual  Life  Insurance  Company 
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upon  the  life  of  the  said  John  M.  Armstrong,  in  whose  life  he 
claimed  to  have  an  interest  growing  out  of  certain  partnership 
relations.  Within  six  weeks  after  the  policy  was  issued 
Armstrong  was  attacked  at  night  in  a  street  in  Camden,  New 
Jersey,  and  received  blows  on  his  head  which  fractured  his 
skull,  from  which  he  died  two  days  afterward.  Suspicion 
fell  upon  Hunter  as  the  perpetrator  or  instigator  of  the  attack. 
He  was  accordingly  arrested,  was  indicted  and  tried  for  the 
murder  of  Armstrong;  he  was  convicted,  sentenced  to  death, 
and  hanged.  The  suit  was  brought  against  the  life  insurance 
company,  removed  to  the  circuit  court  of  the  United  States, 
and  brought  upon  error  to  the  supreme  court,  where  the  judg- 
ment against  the  insurance  company  was  reversed.  In  the 
opinion  the  court  said  (p.  600):  "  But  independently  of  any 
proof  of  the  motives  of  Hunter  in  obtaining  the  policy,  and 
even  assuming  that  they  were  just  and  proper,  he  forfeited  all 
rights  under  it  when,  to  secure  its  immediate  payment,  he 
murdered  the  assured.  It  would  be  a  reproach  to  the  juris- 
prudence of  the  country  if  one  could  recover  insurance  money 
payable  on  the  death  of  a  party  whose  life  he  has  feloniously 
taken.  As  well  might  he  recover  insurance  money  upon  a 
building  that  he  had  willfully  fired." 

The  principle  of  these  cases,  especially  that  of  Riggs  v. 
Palmer,  115  N.  Y.  506,  12  Am.  St.  Rep.  819,  is  applicable  to 
the  case  at  bar;  their  analogies  are  immediate  and  certain: 
As  I  have  already  stated,  in  effect,  the  relation  of  Leander 
Shellenberger  to  Margaret  Shellenberger  was  such  that  the 
law,  upon  her  death,  prima  facie  gave  him  her  estate.  But  he 
was  a  man  of  full  age,  while  she  was  an  infant  of  tender  years. 
In  the  ordinary  course  of  nature  she  would  outlive  him;  she 
also  would  grow  up  to  womanhood,  marry,  and  have  issue 
who  would  become  entitled  to  her  estate  upon  her  death,  to 
the  exclusion  of  her  father.  To  prevent  this,  and  to  get  the 
title  and  possession  of  her  estate  at  once,  according  to  the  al- 
legations of  the  answer  demurred  to,  he  murdered  her.  Had 
her  death  been  the  result  of  natural  causes  or  a  cause  of  which 
he  was  innocent,  he  would  have  taken  her  estate  by  inheri- 
tance; had  he  been  allowed  to  take  it  at  her  death,  caused  as 
it  was,  he  would  have  taken  it  by  purchase  rather  than  by  in- 
heritance, and  at  a  price  of  such  enormous  iniquity  that  the 
mind  shudders  at  its  mention, — the  murder  of  his  own  moth- 
erless daughter.  I  quite  agree  with  the  court  of  appeals  that 
had  it  been  in  the  mind  of  the  framers  of  our  statute  of  de- 


Jan.  1891.]  Shellenbergeb  v.  Ransom.  509 

scents  that  a  case  like  this  would  arise  under  it  they  would 
have  so  framed  the  law  that  its  letter  would  have  left  no  hope 
for  the  obtaining  of  an  inheritance  by  such  means. 

The  holding  that  a  person  cannot  take  by  inheritance  the 
estate  of  a  person  whom  he  murders  for  the  purpose  of  remov- 
ing the  life  that  stands  between  him  and  the  estate  is  sustained 
by  many  maxims  of  the  law  and  considerations  of  sound  pol- 
icy, and  is  not  in  violation  of  the  provisions  of  the  constitution 
of  the  United  States  or  of  this  state  against  bills  of  attainer, 
and  that  no  person  shall  be  deprived  of  property  without  due 
process  of  law.  Were  it  enacted  into  a  statute,  it  would  take 
no  one's  property  from  him  nor  work  corruption  of  any  one's 
blood,  but  would  only  stand  in  the  way  of  taking  an  estate  as 
a  reward  for  the  commission  of  crime. 

The  case  of  Owens  v.  Owens,  100  N.  C.  240,  was  where  a 
widow  was  convicted  upon  a  charge  of  being  accessory  before 
the  fact  to  the  murder  of  her  husband.  She  afterwards  brought 
suit  to  have  her  dower  assigned  in  the  real  property  left  by 
him.  The  supreme  court,  reversing  the  judgment  below,  held 
that,  notwithstanding  her  criminal  participation  in  her  hus- 
band's death,  she  was  entitled  to  be  endowed  of  a  share  of  liis 
estate.  The  reason  given  by  the  court  in  the  opinion  is,  that 
the  statute  having  provided  but  one  cause  for  which  a  widow 
should  be  barred  of  her  dower,  which  was  where  she  should 
commit  adultery  and  not  be  living  with  her  husband  at  his 
death,  her  right  to  dower  is  not  afifected  by  the  fact  that  the 
intestate  died  at  her  hands  or  through  her  procurement.  I 
agree  with  the  New  York  court  of  appeals,  which  also  reviewed 
this  case  in  the  opinion  in  Riggs  v.  Palmer,  115  N.  Y.  506,  12 
Am.  St.  Rep.  819,  in  an  unwillingness  to  assent  to  the  doctrine 
of  this  case. 

Counsel  for  defendants  in  error  in  their  brief  say:  "As  the 
appellees  (defendants  in  error)  are  bona  fide  purchasers  of  the 
property  in  controversy,  they  cannot  be  affected  by  any  wrong- 
ful acts,  if  any,  of  tlieir  grantor."  As  I  view  the  case,  Leander 
Shellenberger  not  talcing  the  estate  of  Margaret  in  the  land  on 
account  of  his  having  murdered  her  in  order  to  obtain  it,  he 
was  only  possessed  of  a  life  estate  in  the  land,  which  estate  lie 
conveyed  to  the  defendants  in  error,  and  which  estate  termi- 
nated upon  his  death  by  violence,  as  stated  in  the  answer.  No 
question  of  bona  fides  tlierefore  arises.  On  the  other  hand, 
whether  the  defendants  in  error,  at  the  time  they  took  the 
conveyance  of  the  land  in  question  from  Leander  Shellenber. 
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ger,  knew  of  his  crime  and  its  motive,  is  not  deemed  material, 
iind  will  not  be  considered. 

The  judgment  of  the  district  court  is  reversed,  and  judgment 
will  be  entered  in  this  court  that  the  said  Leander  Shellenber* 
ger  took  no  estate  from  the  said  Margaret  (Maggie)  Shellen- 
berger,  but  that  the  said  estate,  upon  her  death  in  manner  and 
by  the  means  stated,  descended  and  passed  to  the  said  Joseph 
Lee  Shellenberger,  and  remains. 

Desckmt. — Whea  a  parent  caa  inherit  the  estate  of  bis  deceased  child 
is  discnased  in  a  note  to  In  re  Ingram,  12  Am.  St.  Rep.  104,  105. 

Descent  —  Akckstob  Muhderkd  by  Heib An  heir  or  donee  who  mur- 
ders his  ancestor  or  testator  to  obtain  the  latter's  property  will  not  be  per* 
mitted  to  hare  any  benefit  as  such  heir  or  donee:  Rigga  v.  Palmer,  115  N.  Y. 
506;  12  Am.  St  Rep.  819. 
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[31  Nebraska,  107.] 

Banks  ahd  Bakkino  —  Check  as  Appbopriatigw  o»  Fund. — A  check 
drawn  upon  an  existing  fund  in  bank  is  an  absolute  transfer  or  appro- 
priation to  the  holder  of  the  amount  designated  in  the  check,  then  in  the 
hands  of  the  drawee,  and  entitles  the  holder  to  sue  the  bank  in  his  own 
name  upon  its  refusal  to  pay. 

Banks  and  Banking  —  Check  as  Appeopriation  of  FmiD  —  Dtrrr  of  Bank 
TO  Pat  —  SuBEOQATiON.  —  A  bank  receives  deposits  on  the  express  or 
implied  promise  to  pay  them  out  upon  the  checks  of  the  depositor  to  any 
person  in  whose  favor  they  may  be  drawn,  to  the  extent  of  the  deposit, 
and  the  check-holder  is  subrogated  to  the  rights  of  the  drawer  in  the 
deposit,  to  that  extent  is  in  privity,  as  assignee  of  the  drawer,  with  the 
bank,  and  may  sue  it  in  his  own  name  upon  its  refusal  to  pay  the  check. 

Banks  and  Banking — Rwht  of  Check-holder  to  Sub  Bank  —  With- 
drawal OF  Funds.  — The  holder  of  a  check  drawn  upon  funds  in  bank 
and  presented  before  such  funds  are  withdrawn  may  sue  the  bank  in  his 
own  name  for  refusing  to  pay  such  check;  and  after  notice  to  the  bank 
of  the  drawing  of  such  check,  the  fund  thus  appropriated  cannot  be  with- 
drawn by  the  depositor, 

0.  A.  Abbott  and  J,  N.  Paul,  for  the  plaintiff  in  error. 

E.  J.  HaineVy  for  the  defendant  in  error. 

Maxwell,  J.  This  is  an  action  brought  by  J.  H.  Smith 
against  John  Fonner  et  al.,  lately  doing  business  under  the 
style  of  The  Bank  of  Phillips,  to  recover  the  sum  of  $495,  with 
interest,  on  a  check  drawn  by  one  of  the  members  of  the  firm 
of  John  Fonner  &  Co.,  who  were  owning  and  operating  the 
Bank  of  Phillips,  against  that  bank  in  favor  of  Samuel  Span- 
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ogle,  another  member  of  the  same  firm;  the  check  purporting 
to  have  been  drawn  by  Crane,  treasurer  of  the  Building  and 
Loan  Association  of  Phillips.  The  petition  alleges  a  specific 
promise  to  pay,  and  also  a  promise  by  the  trustee,  to  whom  the 
assets  of  the  Bank  of  Phillips  had  been  conveyed  for  the  pur- 
poses of  liquidation. 

It  is  clearly  shown  that  the  drawer  had  suflBcient  funds  in 
the  bank  at  the  time  the  check  was  drawn  and  presented  to 
pay  said  check. 

In  the  trial  of  the  cause  the  court  below  found  the  issues  in 
favor  of  the  defendant  in  error,  and  rendered  judgment  accord- 
ingly. 

There  was  no  motion  for  a  new  trial,  and  the  question  pre- 
sented to  this  court  is  one  of  law,  viz.,  is  a  check  drawn  upon 
an  existing  fund  in  a  bank  an  absolute  transfer  or  appropria- 
tion to  the  holder  of  the  amount  designated  in  the  check,  then 
in  the  hands  of  the  drawee? 

On  this  question  there  is  a  direct  conflict  in  the  authorities; 
and  in  number,  at  least,  the  weight  of  authority  seems  to  be 
against  the  proposition.  In  deciding  the  question,  however, 
we  desire  to  be  governed  by  such  rules  as  seem  to  be  based 
upon  sound  reason  and  calculated  to  promote  justice. 

The  doctrine  upon  which  it  is  held  that  a  check  is  not  the 
appropriation  of  the  fund  against  which  it  is  drawn  is  stated 
by  Judge  Davis  in  Bank  of  the  Republic  v.  Millard,  10  Wall. 
166,  as  follows:  "  On  principle,  there  can  be  no  foundation  for 
an  action  on  the  part  of  the  holder,  unless  there  is  a  privity  of 
contract  between  him  and  the  bank.  How  can  there  be  such 
a  privity  when  the  bank  owes  no  duty  and  is  under  no  obliga- 
tion to  the  holder?  The  holder  takes  the  check  on  the  credit 
of  the  drawer,  in  the  belief  that  he  has  funds  to  meet  it,  but  in 
no  sense  can  the  bank  be  said  to  be  connected  with  the  trans- 
action. If  it  were  true  that  there  was  a  privity  of  contract  be- 
tween the  banker  and  holder  when  the  check  was  given,  the 
bank  would  be  obliged  to  pay  the  check,  although  the  drawer, 
before  it  was  presented,  had  countermanded  it,  and  although 
other  checks  drawn  after  it  was  issued,  but  before  payment  of 
it  was  demanded,  had  exhausted  the  funds  of  the  depositor. 
If  such  a  result  should  follow  the  giving  of  checks,  it  is  easy 
to  see  that  bankers  would  be  compelled  to  abandon  altogether 
the  business  of  keeping  deposit  accounts  for  their  customers. 
If,  then,  the  bank  did  not  contract  with  the  holder  of  the  check 
to  pay  it  at  the  time  it  was  given,  bow  can  it  be  said  that  it 
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owes  any  duty  to  the  holder  until  the  check  is  presented  and 
accepted?" 

This  is  the  strongest  presentation  of  the  objections  to  a 
check  being  an  appropriation  of  the  funds  of  the  drawer  to  the 
amount  of  the  check  to  which  our  attention  has  been  called, 
yet  the  fallacy  of  the  reasoning  can  readily  be  shown.  The 
principal  objection  of  Judge  Davis  is  the  want  of  privity  between 
the  holder  of  the  check  and  the  bank.  A  bank,  however,  re- 
ceives deposits  on  the  express  or  implied  promise  to  pay  them 
out  upon  the  checks  of  the  depositor;  and  the  depositor  may 
draw  his  checks  for  small  or  large  amounts,  payable  to  his 
creditors  or  those  to  whom  he  desires  to  pay  money,  and  the 
bank  impliedly  promises  to  pay  such  checks,  by  whomsoever 
presented,  the  only  limitation  being  that  the  drawer  shall  not 
exceed  the  amount  of  his  deposits.  In  effect  the  debtor  says 
to  his  creditor:  "  I  have  deposited  my  money  for  safe-keeping 
in  a  certain  bank,  and  I  will  give  you  a  check  thereon  for  the 
amount  due  you."  The  creditor  thereupon  accepts  the  check 
upon  the  implied  assurance  that  the  drawer  has  sufficient  funds 
in  the  bank  to  pay  it.  Suppose,  instead  of  the  ordinary  form 
of  the  check  to  "  pay  A  B  or  bearer "  a  specified  sum,  the 
drawer  should  say,  "I  hereby  assign  to  A  B  or  bearer"  a  like 
portion  of  the  deposit  in  the  bank;  in  effect  there  would  be  no 
difference  as  to  the  right  of  the  holder  of  the  check  to  the  por- 
tion of  the  fund  appropriated  by  the  drawer.  At  the  present 
time  checks  are  in  common  use  to  supersede  the  payment  of 
money.  Many  persons  pay  nearly  all  claims  through  the  in- 
strumentality of  checks.  This  is  done  to  obviate  the  risk  in- 
cident to  carrying  large  sums  of  money  on  the  person,  or  for 
want  of  adequate  facilities  for  its  safe-keeping;  and  second,  as 
a  means  for  correcting  errors  which  may  have  occurred  in  the 
payment  of  claims,  as  a  check  when  paid  to  a  particular  per- 
son is  equivalent  to  a  receipt.  In  regard  to  the  alleged  want 
of  privity,  it  is  sufficient  to  say  that  the  holder  of  the  check  is 
subrogated  to  the  rights  of  the  drawer  in  the  fund  drawn  upon, 
and  therefore,  to  that  extent,  is  in  privity,  as  assignee  of  the 
drawer,  with  the  bank.  But  suppose  that  there  is  no  privity 
between  the  parties,  the  rule  is  now  well  settled  that  a  party 
may  sue  on  a  promise  made  on  sufficient  consideration  for  his 
use  and  benefit,  though  it  be  made  to  another  and  not  to  him- 
self: Cooper  v.  Foss,  15  Neb.  516;  Stewart  v.  Snelling,  15  Neb. 
502;  Shamp  v.  Meyer,  20  Neb.  223;  Miliani  v.  Tognini,  19  Nev. 
133;  Lawrence  v.  Fox,  20  N.  Y.  268;  Farley  v.  Cleveland,  4 
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Cow.  432;  15  Am.  Dec.  387;  King  v.  Whitely,  10  Paige,  465; 
Halsey  v.  P'ed,  9  Paige,  446;  Cumberland  v.  Codrington,  3 
Johns.  Ch.  254;  8  Am.  Dec.  492;  Merriman  v.  Moore,  90  Pa. 
St.  80;  Putney  v.  Farnham,  27  Wis.  187;  9  Am.  Rep.  459. 

We  have  no  doubt,  therefore,  that  the  holder  of  a  check, 
vvhere  the  check  was  drawn  upon  funds  and  presented  before 
Buch  funds  are  otherwise  drawn  out,  may  sue  the  bank  for  re- 
fusing to  pay  such  check:  Munn  v.  Burch,  25  111.  35;  Brown 
V.  Leckie,  43  111.  497;  Fourth  Nat.  Bank  v.  City  Nat.  Bank,  68 
ill.  398;  Union  Nat.  Bank  v.  Oceana  Co.  Bank,  80  111.  212;  22 
Am.  Rep.  185;  Ridgely  Nat.  Bank  v.  Patton,  109  111.  485;  Na- 
tional Bank  of  America  v.  Indiana  Banking  Co.,  114  111.  483; 
Merchants*  Nat.  Bank  v.  Ritzinger,  20  Bradw.  27;  Roberts  v. 
Corbin,  26  Iowa,  315;  96  Am.  Dec.  146;  Fogartiea  v.  State 
Bank,  12  Rich.  518;  78  Am.  Dec.  468;  Lester  v.  Given,  8  Bush, 
357;  McGrade  v.  German  Sav.  Inst.,  4  Mo.  App.  330;  Zelle  v. 
German  Sav.  Inst.,  4  Mo.  App.  401;  McGregor  v.  Loomis,  1  Dis- 
ney, 247,  255;  Ancona  v.  Marks,  7  Hurl.  &  N.  686;  Senter  v. 
Continental  Bank,  7  Mo.  App.  632;  3  Am.  &  Eng.  Ency.  of 
Law,  227;  and  after  notice  to  the  bank  of  the  drawing  of  the 
check,  the  funds  thus  appropriated  cannot  be  withdrawn  by 
the  drawer. 

No  question  arises  as  to  the  time  when  the  check  was  pre- 
sented, nor  is  there  any  contest  between  the  plaintiff  and  other 
check-holders. 

The  contest,  therefore,  is  between  the  holder  and  the  drawee, 
and  as  it  appears  that  the  bank  had  sufficient  funds  of  the 
drawer  when  the  check  was  presented,  it  should  have  paid  the 
check,  failing  in  which,  the  action  is  properly  brought. 

The  judgment  of  the  district  court,  therefore,  is  affirmed. 


Chkoks  —  RiaHTS  or  Holdbrs  or.  — A  check,  as  to  the  drawer  thereof, 
ia  an  assignment  to  the  holder  of  the  deposit  of  the  amount  specified  in  the 
check,  but  creates  no  lien  againat  the  bank:  Hawes  v,  Btaeiwell,  107  N.  C. 
196;  22  Am.  St.  Rep.  870,  and  note.  A  check  drawn  by  a  depositor  for  a  Ich 
aum  than  he  has  in  the  bank  operates  to  transfer  the  sum  named  to  the 
payee  who  may,  in  some  of  the  states,  sue  for  and  recover  the  sum  from  the 
bank:  Union  Nat.  Bank  y.  Oceana  Co.  Bank,  80  111.  212;  22  Am.  Rep.  185, 
and  note;  Bickford  v.  FirU  NaL  Bank,  42  111.  238;  89  Am.  Deo.  436,  and 
note.  An  ordinary  uncertified  check  does  not  amount  to  an  assignment  of 
any  part  of  the  aum  standing  to  the  credit  of  the  depositor;  it  is  simply  an 
order  which  may  be  countermanded  and  payment  forbidden  by  the  drawer  at 
any  time  before  it  is  actually  cashed:  O'Connor  v,  Jdechanie$'  Bank,  124 
N.  Y.  324. 

AM.  ST.  Rsr.,  You  XXVIIL  -  n 
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Hagler  V,  State. 

131  NBBRA8KA,  144.] 

OmcsRS  —  Official  Bonds  —  Alteration  —  Ratification  —  Liabilitt  o» 
SaRETiBS.  —  When  aa  official  bond  is  altered  after  signing,  but  before 
delivery  and  approval,  by  the  erasure  of  the  name  of  one  of  the  sureties 
thereon,  and  the  alteration  is  plainly  noticeable,  all  the  sureties  are  re* 
leased  who  had  no  knowledge  of  or  did  not  consent  to  the  alteration  nor 
ratify  it;  bat  if  the  sureties,  with  knowledge  of  the  alteration,  accept 
indemnity  from  the  principal  obligor,  they  thereby  adopt  and  ratify  the 
bond,  and  are  thereafter  liable  thereon. 

Abbott  and  Abbott,  for  the  plaintiffs  in  error. 
George  H.  Hastings,  for  the  defendant  in  error. 

NoRVAL,  J.  This  suit  was  brought  in  the  court  below 
against  William  R.  Toole,  as  a  former  town  treasurer  of  Dor- 
chester township,  Saline  County,  and  V.  W.  Hagler,  Andrew 
MoflEitt,  W.  J.  Jennings,  N.  C.  Rierson,  Alfred  Barslow,  and  Paul 
Bankson,  as  sureties  on  his  official  bond,  to  recover  the  sum 
of  $2,064.48,  with  interest  thereon.  Toole  failing  to  answer, 
his  default  was  entered. 

The  defendant  Moffitt  filed  an  answer  admitting  that  he 
signed  the  bond,  and  alleging  that  before  the  same  was  pre- 
sented for  approval,  his  name,  at  his  request,  was  erased  there- 
from. 

Hagler  in  his  answer  alleges  that  he  refused  to  sign  the  bond 
unless  Moffitt  and  the  other  defendants  would  also  sign  the 
same  as  sureties;  that  Moffitt  promised  to  and  did  sign  the 
bond,  and  the  other  defendants  afterwards  signed  the  same; 
that  before  its  approval  the  name  of  Moffitt  was  purposely 
erased,  without  the  knowledge  and  consent  of  Hagler,  and  that 
he  had  no  knowledge  of  such  withdrawal  until  after  the  defal- 
cation of  Toole. 

The  defendants  Jennings,  Bankson,  Barslow,  and  Rierson 
join  in  an  answer,  in  which  they  set  up  that  Moffitt  and  Hag- 
ler had  signed  the  bond  when  they  signed  the  same,  and  al- 
lege that  Moffitt's  name  was  afterwards  erased  without  their 
knowledge  and  consent,  but  before  the  bond  was  approved. 

A  jury  was  waived  and  the  case  was  tried  to  the  court,  who 
found  the  issues  against  all  of  the  defendants,  and  rendered  a 
judgment  in  favor  of  the  plaintiff  below  for  $2,530.50.  All  of 
the  answering  defendants  joined  in  a  motion  for  a  new  trial, 
which  was  overruled',  and  the  sureties  bring  the  case  here  on 
error. 
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The  record  discloses  that  the  defendants  Hagler  and  MoflBtt 
eigned  the  bonds  by  mutual  agreement,  and  at  about  the  same 
instant  of  time,  Hagler  signing  first,  followed  by  Moffitt.  It 
was  shortly  afterwards  presented  to  and  was  signed  by  the 
other  sureties.  After  all  the  defendants  signed  the  bond,  and 
before  it  was  presented  for  approval,  Moffitt's  name  was,  at  his 
request,  erased  from  the  instrument  by  drawing  a  pencil  line 
through  the  name,  unbeknown  to  the  other  sureties.  In  this 
condition  the  principal  in  the  bond  filed  it,  and  it  was  after- 
wards approved.  Toole  was  robbed  of  the  money  which  he 
had  collected  as  taxes.  No  question  is  made  as  to  the  amount 
of  his  defalcation.  It  further  appears  from  the  testimony  that 
soon  after  Toole  was  robbed,  for  the  purpose  of  indemnifying 
the  sureties  against  loss,  he  turned  over  to  them  his  real  and 
personal  property  of  the  value  of  several  hundred  dollars.  The 
real  estate  consisted  of  two  lots  in  the  village  of  Dorchester, 
which  were  held  at  the  time  by  Toole  under  a  contract  of  pur- 
chase. Some  time  afterwards  the  sureties  sold  the  personalty, 
and  with  the  proceeds  arising  therefrom  paid  the  unpaid  pur- 
chase price  on  the  lots,  and  took  a  deed  therefor  in  the  names 
of  all  the  sureties,  including  Moffitt. 

Until  the  bond  in  question  was  delivered  to  the  proper 
ofiicer  and  approved,  it  was  not  binding  upon  any  of  the 
obligors.  Prior  to  its  approval,  any  signer  could  lawfully  have 
his  name  erased  from  the  instrument,  and  such  withdrawal 
from  the  bond  releases  the  person  withdrawing  from  all  lia- 
bility thereon. 

It  cannot  be  doubted  that  the  erasure  of  Moffitt's  name  in 
the  body  of  the  bond,  and  as  signed  to  it  as  one  of  the  sureties, 
prior  to  its  delivery  and  approval,  without  the  knowledge  and 
consent  of  his  co-sureties,  and  after  all  had  signed  the  instru- 
ment, was  a  material  alteration.  It  made  the  bond  quite  dif- 
ferent from  that  signed  by  the  defendants.  The  releasing  of 
Moffitt  increased  the  liability  of  all  the  other  sureties,  and  di- 
minished their  means  of  protection  by  way  of  contribution 
from  Moffitt.  But  it  is  claimed  by  counsel  for  the  defendant 
in  error  that  when  the  sureties  left  the  bond  with  Toole  to  de- 
liver to  the  county  clerk,  they  constituted  him  their  agent,  and 
as  the  bond  is  in  the  same  condition  as  when  delivered,  ti)ey 
cannot  set  up  as  a  defense  that  Toole  erased  Moffitt's  name 
without  their  consent.  While  it  is  true  the  principal  obligor 
was  the  agent  of  the  sureties  in  delivering  the  bond,  he  was 
not  authorized  by  them  to  change  the  obligation  to  their  preju- 
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dice  without  their  consent,  or  to  deliver  it  in  any  other  condi- 
tion than  it  stood  when  they  signed  it.  He  could  no  more 
bind  the  sureties  by  erasing  one  of  the  obligors  than  he  could 
bind  them  by  increasing  the  amount  of  the  penalty  without 
their  knowledge.  The  alteration  of  the  bond  in  suit  was  such 
as  to  attract  the  attention  of  the  reader  of  the  instrument.  It 
was  the  duty  of  the  officer  who  approved  it  to  have  declined 
to  accept  it  in  its  altered  condition. 

It  was  said  by  this  court  in  Cutler  v.  Roberts,  7  Neb.  5,  29 
Am.  Rep.  371,  that  "  if  there  is  anything  on  the  face  of  the 
bond,  or  in  the  attending  circumstances,  to  apprise  the  obligee 
that  the  bond  has  been  delivered  by  the  sureties  to  the  obligor 
to  be  delivered  to  the  obligee  upon  certain  conditions,  which 
have  not  been  complied  with,  the  sureties  may  plead  the  fail- 
ure to  comply  with  the  conditions  as  a  defense  in  an  action  on 
the  bond." 

State  V.  Craig,  58  Iowa,  238,  was  an  action  upon  a  bond  ex- 
ecuted to  the  state  of  Iowa  by  the  defendant  Craig  as  warden 
of  the  penitentiary.  After  the  signatures  of  seven  of  the  sure- 
ties were  obtained,  one  George  H.  Smith  signed  the  bond  as 
surety.  The  signatures  of  several  others  were  obtained  after 
that.  Before  the  names  of  the  sureties  were  inserted  in  the 
body  of  the  bond,  and  before  it  was  approved  or  offered  for 
approval,  the  name  of  Smith  was  erased,  partly  at  his  request 
and  partly  because  he  refused  to  justify  in  an  amount  suflfi- 
ciently  large  to  satisfy  Craig.  None  of  the  sureties  consented 
to  the  erasure.  They  defended  on  the  ground  that  Smith's 
name  was  erased.  The  court  held  that  the  alteration  was  a 
material  one,  and  that  the  sureties  who  signed  prior  to  Smith, 
as  well  as  those  who  signed  afterwards,  were  released. 

In  State  v.  Churchill,  48  Ark.  426,  the  principal  defendant, 
Churchill,  was  elected  treasurer  of  the  state  of  Arkansas,  and 
executed  his  official  bond,  with  the  other  defendants  as  his 
sureties.  The  name  of  Radcliff,  signed  to  the  bond  as  one  of 
the  sureties,  was  erased  by  Churchill  after  all  the  defendants 
had  signed  it  and  before  it  was  delivered  or  approved.  None 
of  the  sureties  had  any  knowledge  of  the  erasure,  except  that 
A.  H.  Garland,  one  of  their  number,  then  governor  of  the  state, 
observed  the  erasure  when  the  bond  was  presented  to  him  for 
approval.  Upon  these  facts  all  the  sureties,  including  Gar- 
land, were  held  not  liable. 

The  rule,  we  think,  was  carried  too  far  in  the  latter  case  in 
releasing  Garland,  who  approved  the  bond  with  knowledge  of 
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the  alteration.  The  principle  established  by  the  adjudicated 
cases  is,  that  where  an  official  bond  is  altered  after  the  same 
has  been  signed,  but  before  its  delivery  and  approval,  by  the 
erasure  of  the  name  of  one  of  the  sureties  thereon,  and  the  al- 
teration is  plainly  noticeable,  all  the  sureties  are  released  who 
had  no  knowledge  of  or  did  not  consent  to  the  alteration  nor 
ratify  it:  Smith  v.  United  States,  2  Wall.  219;  Dair  v.  United 
States,  16  Wall.  1;  Boston  y.  Benson,  12  Cush.  61;  Martin  y. 
Thomas,  24  How.  315;  United  States  v.  O'Neill,  19  Fed.  Rep. 
567;  State  v.  Craig,  58  Iowa,  238. 

It  is  urged  by  the  defendant  in  error  that  the  sureties  hav- 
ing been  indemnified  by  the  principal  obligor  after  the  defal- 
cation occurred,  and  with  knowledge  that  Moffitt's  name  had 
been  erased,  they  adopted  and  ratified  the  bond  in  the  condi- 
tion in  which  it  was  approved,  and  are  liable  thereon.  Had 
the  sureties  consented  to  the  alteration  before  the  approval  of 
the  bond,  they  would  have  been  liable.  So,  by  receiving  se- 
curity from  Toole  after  the  defalcation  occurred,  with  knowl- 
edge of  the  change  in  the  bond,  they  adopted  and  ratified  it 
as  theirs,  and  are  liable  according  to  the  conditions  therein 
written. 

It  does  not  appear  that  all  the  sureties  had  knowledge  of 
the  taking  of  the  security,  but  as  all  joined  in  the  motion  for 
a  new  trial,  as  it  could  not  be  allowed  as  to  all,  it  was  rightly 
overruled  as  to  all:  Long  v.  Clapp,  15  Neb.  417;  Dorsey  v.  Mo 
Qee,  80  Neb.  657. 

The  judgment  of  the  district  court  is  afSrmed. 


BoKDS  —  Altxration  —  Ltabtlitt  or  Sureties.  —  Where  the  coanty 
«oart  approves  an  official  bond,  with  knowIed;(e  that  the  name  of  one  of  the 
•nretie*  thereon  had  been  eraeed  witliout  the  knowledge  or  consent  of  the 
other  inreties,  the  bond  is  void  as  to  them,  as  well  as  to  another  surety  who 
signs  afterwards  without  knowledge  of  snch  erasure:  State  v.  McQonujlf,  101 
Mo.  353;  20  Am.  St.  Rep.  609,  and  note.  See  HeuUr  ▼.  Johtnon,  63  Mioh. 
623;  6  Am.  Sfe.  Elep.  334,  and  note;  not*  to  Sharp  v.  United  Stales,  28  Am. 
Dea  679. 


518  KoEHLEB  V.  Dodge.  [Nebraska^ 


KoEHLEE  V.  Dodge. 

[31   NKBRA8KA.  328.] 

Usury  —  Verbal  Fruhisr  Contemporary  with  Note.  —  When  a  person 
borrows  money,  giving  his  note  therefor,  which  specifies  on  its  face  a  le- 
gal rate  of  interest,  a  verbal  promise  of  the  borrower,  made  at  the  time, 
to  pay  interest  in  excess  of  that  allowed  by  law,  does  not  of  Itself  mak» 
the  transaction  usurioas;  but  when  the  verbal  agreement  is  carried  into 
effect  at  the  time  of  the  loan  or  subsequently,  by  the  borrower  paying 
the  unlawful  interest,  or  if  the  lender  reserves  any  shift  or  device  by 
which  he  receives  the  unlawful  interest,  the  transaction  is  usurious. 

Usury.  —  Parol  Evidence  is  Admissible  to  show  the  usurioas  considera- 
tion  of  a  note. 

Usury  —  Unlawful  Interest  Paid  undeb  Parol  Agreement  —  Re- 
newed Note.  — A  note  bearing  legal  interest  on  its  face,  but  executed 
in  connection  with  a  parol  agreement  under  which  additional  and  nn« 
lawful  interest  is  paid  thereon  in  advance  until  its  maturity,  is  usurious, 
and  a  renewal  note  taken  therefor,  which  gives  no  credit  for  the  interest 
so  paid  in  excess  of  the  lawful  rate,  is  also  usurious. 

Corporations  —  Officers  —  Notice.  — Knowledge  acquired  by  an  officer  of 
a  corporation,  in  a  transaction  in  which  he  acta  for  himself  alone  and  for 
his  own  private  interests,  will  not  bind  the  corporation  in  a  subsequent 
transaction  involving  the  same  subject  between  himself  and  the  corpora- 
tion  as  a  private  individual,  unless  the  knowledge  was  previously  com* 
mnnicated  to  the  corporation. 

Negotiable  Instruments  —  Protection  to  Purchaser  after  Maturity. 

—  All  purchasers  of  negotiable  paper  who  purchase  after  maturity  from 
an  innocent  holder  for  value  take  the  paper  free  from  all  equities  and 
defenses  existing  between  the  original  parties  to  it. 

Negotiable  Instruments— Indorsement  as  Security  before  Maturity 

—  Rights  of  Pledgee.  —  When  negotiable  paper  is  indorsed  and  trans- 
ferred  before  maturity  aa  collateral  security  for  a  loan  of  money  then 
made,  the  pledgee  who  takes  the  paper  without  notice  of  any  defense  is 
a  holder  for  value  in  the  usual  course  of  business. 

Negotiable  Instruments  —  Purchaser  from  Payee  afteb  Maturity.  — 
One  who  purchases  a  negotiable  note  after  maturity  from  the  payee  is 
not  an  innocent  holder,  and  takes  the  paper  subject  to  th«  samo  defenses 
that  existed  between  the  original  parties  to  it. 

0.  A.  Abbott,  for  the  appellant. 

Thummel  and  Piatt,  for  the  respoftdents, 

NoRVAL,  J.  This  suit  was  brought  by  the  appellant  in  the 
district  court  of  Hall  County  to  foreclose  a  chattel  mortgage 
given  to  secure  two  promissory  notes,  each  in  the  sum  of 
$8,310.45,  bearing  date  October  29,  1884,  and  drawing  ten 
per  cent  from  date.  The  notes  were  executed  by  Freeman  C. 
Dodge,  and  were  payable  to  William  A.  Hagge,  the  cashier  of 
the  State  Central  Bank  of  Grand  Island,  for  the  use  and  ben- 
efit of  that  bank. 
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It  is  alleged  by  the  plaintiff  that  the  defendants,  at  the  time 
of  the  execution  of  the  notes  and  mortgage,  were  partners  do- 
ing business  under  the  style  and  firm  name  of  F.  C.  Dodge; 
t!iat  the  notes  and  mortgage  were  given  for  the  use  and  bene- 
fit of  said  firm,  and  that  the  plaintifi"  is  an  innocent  holder  for 
val  lie. 

The  defendants  contend  that  the  notes  were  given  in  re- 
newal of  four  other  notes  given  to  the  State  Central  Bank» 
which  were  tainted  with  the  vice  of  usury,  and  that  the  plain- 
tiff purchased  the  notes  in  suit  after  maturity,  and  was  charge- 
able with  notice  of  the  consideration  for  which  they  were 
given. 

The  district  court  made  the  following  findings  of  facts:  — 

"  1.  That  the  defendants,  Freeman  C.  Dodge  and  Edmund 
B.  Abbott,  were  partners  doing  business  under  the  style  and 
firm  name  of  F.  C.  Dodge,  as  alleged  in  plaintiff's  petition, 
and  that  the  notes  and  mortgage  sued  on  were  made  by  the 
defendant  Freeman  C.  Dodge  for  the  use  and  benefit  of  said 
firm. 

"  2.  The  court  further  find  that  the  plaintiff,  Gustave  Koeh- 
ler,  was,  at  the  time  of  the  commencement  of  this  fluit,  the 
lawful  owner  and  holder  of  said  notes,  and  entitled  to  a  bene- 
ficial interest  in  said  mortgage;  that  default  has  been  made 
in  the  condition  of  said  mortgage,  and  that  the  plaintiff  is  en- 
titled to  an  order  of  sale  of  the  mortgaged  property. 

"  3.  And  the  court  do  further  find  that  the  notes  described 
in  said  mortgage  were  executed  and  delivered  to  said  William 
A.  Hagge  for  the  use  and  benefit  of  the  State  Central  Bank  of 
Nebraska,  of  which  bank  he  was,  at  the  date  of  said  notesi 
cashier. 

"4.  The  court  do  further  find  that  one  of  the  notes  de- 
scribed in  said  mortgage,  and  marked  *  Exhibit  A,'  was,  on  the 
fifth  day  of  February,  A.  D.  1885,  sold,  indorsed,  assigned, 
transferred,  and  delivered  to  the  United  States  National  Bank 
of  Omaha,  Nebraska,  as  collateral  security  for  a  loan  made  to 
the  State  Central  Bank  of  Nebraska,  or  to  William  A.  Hagge 
and  Henry  A.  Koenig,  who  were  then  the  sole  owners  of  the 
stock  in  the  State  Central  Bank;  that  the  assignment,  trans- 
fer, sale,  and  delivery  was  made  before  the  maturity  of  said 
note,  and  without  any  knowledge  or  notice  to  said  United 
States  National  Bank  of  any  defense  thereto,  and  was  re- 
ceived by  the  said  United  States  National  Bank  of  Omaha, 
Nebraska,  as  collateral  security  as  aforesaid  in  the  ordinary 
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course  of  its  business,  and  for  value;  that  prior  to  the  pur- 
chase of  exhibit  A  by  the  plaintiff  herein,  it  had  been  returned 
to  the  Citizens'  National  Bank,  or  Koenig  and  Hagge. 

"  5.  The  court  do  further  find  that  the  other  note  described 
in  said  mortgage,  and  marked  *  Exhibit  B,'  was  by  the  State 
Central  Bank  of  Nebraska  sold,  assigned,  indorsed,  transferred, 
and  delivered  to  the  Citizens'  National  Bank  of  Grand  Island, 
Nebraska,  in  the  ordinary  course  of  the  business  of  said  State 
Central  Bank  of  Nebraska,  and  that  the  Citizens'  National 
Bank  of  Grand  Island,  Nebraska,  purchased  the  same  on  the 
sixteenth  day  of  December,  1884,  and  before  the  maturity 
thereof,  but  with  notice  of  the  equities  of  the  defendant. 

"  6.  The  court  do  further  find  that  Henry  A.  Koenig  was 
president  of  the  State  Central  Bank  of  Nebraska  at  the  time 
said  notes  and  each  of  ihera  were  made;  that  William  A. 
Hagge  was  its  cashier  at  the  same  time;  and  the  court  do 
further  find  that  said  Henry  A.  Koenig  was,  upon  the  organiza- 
tion of  the  Citizens'  National  Bank  of  Grand  Island,  Nebraska* 
duly  elected  president  thereof,  and  that  said  William  A. 
Hagge  was  duly  elected  vice-president  thereof;  that  they  have 
held  said  offices  respectively  since  the  organization  of  said  last- 
named  bank;  that  they,  and  each  of  them,  at  the  time  of  the 
transfer  of  the  note  marked  *  Exhibit  B,'  had  full  knowledge 
of  the  consideration  for  which  said  note,  exhibit  B,  was  given; 
that  said  knowledge  was  acquired  by  them  while  employed  as 
president  and  cashier  of  the  said  State  Central  Bank  of  Ne- 
braska. 

"  7.  The  court  do  further  find  that  said  notes  and  each  of 
them  were  purchased  by  the  said  plaintiff  after  the  maturity 
thereof,  and  that  he  paid  therefor  a  valuable  consideration 
and  their  full  market  value,  and  that  he  purchased  or  obtained 
exhibit  B  from  the  Citizens'  National  Bank  of  Grand  Island, 
Nebraska,  and  exhibit  A  from  the  Citizens'  National  Bank,  or 
of  Henry  A.  Koenig  and  William  A.  Hagge. 

"  8.  And  the  court  do  further  find  that  at  the  time  of  the 
purchase  thereof  he  was  chargeable  with  full  notice  of  the  con- 
sideration for  which  said  notes,  and  each  of  them,  were  given. 

"9.  The  court  do  further  find  that  the  said  notes,  exhibits 
A  and  B,  referred  to  in  said  mortgage,  and  each  of  them,  were 
given  in  renewal  of  four  several  promissory  notes  described  as 
follows,  to  wit,  three  notes  dated  September  21,  1881,  one  for 
$3,000,  due  in  thirty  (30)  days,  one  for  $3,000,  due  in  sixty 
(60)  days,  and  one  for  $6,000,  due  in  ninety  (90)  days  there- 
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after;  which  said  three  several  notes  each  bore  interest  upon 
their  face  at  the  rate  of  ten  per  centum  per  annum,  payable 
monthly  until  paid;  and  each  of  said  three  notes  were  known 
and  numbered  as  5088,  5089,  5090;  and  one  other  note,  dated 
February  7,  1882,  for  $6,000;  which  said  last-mentioned  note 
was  No.  5351,  and  was  payable  on  demand,  with  interest  from 
date  at  the  rate  of  ten  per  centum  per  annum;  on  which  last- 
mentioned  note  there  was  paid,  on  the  twenty-fourth  day  of 
June,  1882,  the  sum  of  $4,000  as  principal. 

"  10.  The  court  do  further  find  that  at  the  time  of  the  exe- 
cution and  delivery  of  the  said  four  notes  above  referred  to  as 
Nos.  5088,  5089,  5090,  and  5351,  there  was  a  mutual  under- 
standing and  agreement  between  the  defendants  and  the  State 
Central  Bank  of  Nebraska,  to  which  said  notes  were  payable, 
that  the  defendants  should  pay  interest  thereon  from  the  date 
thereof  at  the  rate  of  eighteen  per  centum  per  annum,  instead 
of  ten  per  centum  per  annum,  as  expressed  on  the  face  of  said 
notes. 

"  11.  The  court  do  further  find  that  the  defendants,  after 
the  execution  and  delivery  of  said  four  notes  last  above  men- 
tioned, paid  interest  thereon  at  the  rate  of  eighteen  per  centum 
per  annum  on  the  amount  due  thereon  from  the  date  of  said 
notes  respectively  up  to  the  twenty-first  day  of  January,  1883, 
and  the  court  finds  the  amount  of  said  payments  so  made  at 
the  rate  of  eighteen  per  centum  per  annum  to  be  the  sum  of 
$3,498. 

**  12,  The  court  do  further  find  that  the  notes  described  in 
the  mortgage,  and  marked  exhibits  A  and  B,  were  given  in 
renewal  of  the  notes  numbered  5088,  5089,  5090,  and  5351, 
with  interest  thereon  at  the  rate  of  ten  per  centum  per  annum 
from  the  twenty-first  day  of  June,  1883,  up  to  the  twenty-ninth 
day  of  October,  1884,  the  day  of  the  date  thereof,  and  that  by 
mistake  of  the  parties  drawing  said  notes  and  mortgage  the 
same  were  made  for  a  larger  amount  than  the  unpaid  principal 
of  said  four  notes,  with  interest  thereon,  the  amount  of  such 
error  being  the  sum  of  $140.90." 

A  decree  of  foreclosure  was  entered  for  the  sum  of  $10,502, 
and  the  costs  of  suit  were  taxed  against  the  plaintiff.  The 
case  is  brought  here  by  the  plaintiff  on  appeal. 

It  appears  from  the  tenth  finding  that  at  the  time  of  the 
making  of  the  four  notes  which  were  renewed  by  the  notes  in 
suit,  it  was  agreed  between  the  defendants  and  the  payee  that 
the  makers  should  pay  interest  thereon  from  their  date  at  the 
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rate  of  eighteen  per  cent,  instead  of  ten  per  cent  as  expressed 
on  their  face.  It  is  argued  by  counsel  that  the  parol  con- 
temporaneous agreement  to  pay  a  usurious  rate  of  interest 
did  not  taint  the  notes  with  usury.  It  is  doubtless  true  that 
when  a  person  borrows  money  and  gives  his  note  therefor, 
specifying  a  lawful  rate  of  interest,  a  verbal  promise  of  the 
borrower,  made  at  the  time  the  indebtedness  is  incurred,  to 
pay  an  unlawful  rate  of  interest  for  the  use  of  the  money,  would 
not  of  itself  make  the  transaction  usurious:  Butterfield  v. 
Kidder,  8  Pick.  512;  Allen  v.  Turnham,  83  Ala.  323;  Van  BeU 
V.  Fordney,  79  Ala.  76;  United  States  Bank  v.  Waggener,  9  Pet. 
379,  400.  But  where  the  verbal  agreement  is  carried  into 
effect  by  the  borrower,  at  the  time  of  making  the  loan  or  sub- 
sequently thereto,  paying  the  unlawful  interest,  or  where  it 
appears  that  the  lender,  in  pursuance  of  the  agreement,  has, 
by  any  shift  or  device,  reserved  or  secured  a  rate  of  interest  in 
excess  of  that  allowed  by  law,  it  will  make  the  transaction 
usurious,  notwithstanding  the  note  given  for  the  repayment  of 
the  money  borrowed  should  on  its  face  express  a  legal  rate  of 
interest.  Parol  evidence  is  admissible  to  show  the  usurious 
consideration  of  a  note. 

In  the  case  at  bar  the  evidence  shows,  although  the  trial 
court  did  not  so  find,  that  when  the  four  original  notes  were 
given,  eight  per  cent  interest  from  their  date  until  maturity 
was  paid  in  advance,  and  the  notes  by  their  terms  bore  ten 
per  cent  interest  from  their  date.  This  made  the  contract 
illegal. 

It  is  also  established  by  the  undisputed  testimony,  and  the 
court  in  its  eleventh  finding  so  found,  that  the  defendants, 
after  the  delivery  of  these  four  notes,  paid  interest  thereon  at 
the  rate  of  eighteen  per  cent  per  annum  from  their  date  until 
January  21,  1883,  amounting  to  $3,498.  When  the  renewal 
notes  were  taken,  no  credit  was  given  for  the  interest  that  had 
been  paid  in  excess  of  the  legal  rate.  This  made  the  notes  in 
suit  usurious.  Does  the  plaintiff  hold  the  notes  free  from  the 
defense  of  usury  ?  The  court  in  the  eighth  finding  of  fact 
finds  that  the  plaintiff  purchased  them  with  notice  of  the  con- 
sideration for  which  they  were  given.  It  is  claimed  that  this 
finding  is  not  supported  by  the  evidence.  Both  notes  are  ne- 
gotiable in  form.  It  is  conceded  that  they  were  purchased  by 
the  plaintiff  in  good  faith  after  maturity,  paying  therefor  their 
full  market  value.  But  it  is  contended  that  he  purchased 
from  innocent  holders,  and  is  therefore  protected.     Both  notes 
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involved  in  this  case  were  made  payable  to  W.  A.  Hagge,  and 
were  delivered  to  him  for  the  use  and  benefit  of  the  State  Cen- 
tral Bank  of  Grand  Island.  H.  A.  Koenig  and  said  Haggo 
were  at  that  time  the  sole  owners  of  the  bank,  the  former  be- 
ing president  and  the  latter  cashier.  Subsequently  the  State 
Central  Bank  ceased  to  transact  a  banking  business,  and  about 
the  same  time  the  Citizens'  National  Bank  was  organized. 
Koenig  and  Hagge  have  been  stockholders  in  and  directors  of 
the  last-named  bank  ever  since  its  incorporation,  and  have  re- 
spectively held  the  positions  of  president  and  vice-president. 
One  of  the  notes  in  controversy,  exhibit  B,  was  sold  and  in- 
dorsed by  the  State  Central  Bank  to  the  Citizens'  National 
Bank  for  value  in  the  usual  course  of  business  before  maturity. 
But  the  trial  court  finds  that  the  Citizens'  National  Bank  was 
not  an  innocent  purchaser,  but  was  chargeable  with  knowl- 
edge of  the  consideration  of  the  note  acquired  by  Koenig  and 
Hagge  while  acting  as  president  and  cashier  of  the  State  Cen- 
tral Bank.  The  evidence  shows  that  they  acted  for  them- 
selves, and  not  for  the  Citizens'  National  Bank,  in  negotiating 
the  note.  The  bank  in  making  the  purchase  was  represented 
by  its  cashier,  D.  H.  Vieths,  who  had  no  notice  of  any  infirm- 
ities of  the  paper.  Koenig  and  Hagge  acquired  knowledge  of 
the  consideration  of  the  note  long  before  the  organization  of 
the  bank,  in  the  prosecution  of  their  individual  business. 
Knowledge  thus  acquired  did  not  bind  the  bank  in  a  trans- 
action where  they  deal  with  the  corporation  as  private  in- 
dividuals, unless  the  knowledge  was  previously  communicated 
to  the  bank.  They  were  acting  solely  for  themselves.  It 
would  be  unreasonable  to  expect  that  they  would  communicate 
to  the  corporation  the  fact  that  there  existed  a  defense  against 
the  note,  and  it  will  not  be  presumed  that  they  did  so.  We 
are  of  the  opinion  that  the  Citizens'  National  Bank  was  an  in- 
nocent holder  of  the  note:  Angel  and  Ames  on  Corporations, 
sees.  308,  309;  Barnes  v.  Trenton  Gas  Light  Co.,  27  N.  J.  Eq. 
33;  First  Nat.  Bank  v.  Christopher,  40  N.  J.  L.  435;  29  Am. 
Rep.  262;  Custer  v.  Tompkins  County  Bank,  9  Pa.  St.  27;  Witi' 
Chester  v.  Baltimore  etc.  R.  R.  Co.,  4  Md.  231;  United  States  Ins. 
Co.  V.  Shriver,  3  Md.  Ch.  381;  Wickersham  v.  Chicago  Zinc  Co.^ 
18  Kan.  481;  26  Am.  Rep.  784;  La  Farge  F.  Ins.  Co.  v.  Bell, 
22  Barb.  54;   Washington  Bank  v.  Lewis,  22  Pick.  24. 

The  case  last  cited  was  an  action  upon  a  promissory  note 
made  by  Lewis.  The  defendant  made  and  delivered  the  note 
to  Thompson,  one  of  the  directors  of  the  plaintiff,  to  procure 
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the  bank  to  discount  it  for  the  maker.  Instead  of  doing  that, 
Thompson  pledged  it  to  the  plaintiff  for  a  loan  made  to  him- 
self. Lewis  received  nothing  upon  the  note.  It  was  held  that 
the  bank  was  not  bound  by  the  fraudulent  conduct  of  Thomp- 
son, and  that  as  he  did  not  act  in  his  capacity  as  director  in 
the  transaction,  his  knowledge  of  the  circumstances  under 
which  the  note  was  procured  was  not  the  knowledge  of  the 
bank,  and  did  not  affect  its  rights. 

Notwithstanding  the  plaintiff  purchased  the  note  from  the 
bank  after  maturity,  he  holds  it  free  from  any  and  all  defenses 
available  to  the  makers  against  the  payee;  for  it  has  become 
the  settled  law  of  this  country,  that  where  a  negotiable  note  is 
purchased  after  due  from  an  innocent  holder,  the  purchaser 
takes  the  title  of  and  is  entitled  to  the  same  protection  as  his 
indorser:  Bassett  v.  Avery,  15  Ohio  St.  299;  Simon  v.  Merrittj 
33  Iowa,  637;  Riley  v.  Schawacker,  50  Ind.  692;  Kinney  y. 
Kruse,  28  Wis.  183;  Hogan  v.  Moore,  48  Ga.  156;  Peabody  v. 
ReeSy  18  Iowa,  571;  Bank  of  Sonoma  Co.  v.  Gove,  63  Cal.  355; 
49  Am.  Rep.  92. 

An  exception  to  the  rule  is  where  the  original  payee  pur- 
chases from  an  innocent  holder:  Kost  v.  Bender,  25  Mich.  515- 

An  unsuccessful  attempt  was  made  by  the  defendants  on 
the  trial  in  the  district  court  to  show  that  the  Citizens'  Na- 
tional Bank  was  but  a  reorganization  of  the  State  Central 
Bank;  that  the  former  succeeded  to  the  properties  and  credits 
of  the  latter,  and  that  exhibit  B  was  obtained  by  the  first- 
named  bank  in  that  manner,  and  not  by  purchase  in  the  usual 
course  of  business.  The  evidence  shows  that  the  Citizens'  Na- 
tional Bank  counted  among  its  numerous  stockholders  Koenig 
and  Hagge,  the  sole  stockholders  of  the  State  Central  Bank,  but 
the  new  bank  did  not  succeed  to  any  of  the  assets  or  credits 
belonging  to  the  old,  so  far  as  the  evidence  discloses,  except 
this  one  note. 

It  appears  from  the  findings  of  the  court  that  the  other  note, 
exhibit  A,  was  sold,  indorsed,  and  transferred  by  the  payee 
before  maturity  to  the  United  States  National  Bank,  as  collat- 
eral security  for  a  loan  made  by  it  to  the  payee,  without  any 
knowledge  or  notice  on  the  part  of  the  bank  of  there  being 
any  defense  thereto. 

The  decided  cases  establish  the  rule  that  where  a  nego- 
tiable promissory  note  is  indorsed  and  transferred  before  due 
as  collateral  security  for  a  loan  of  money  then  made,  the 
pledgee  who  takes  the  paper  without  notice  of  any  defense  ia 
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a  holder  for  value  in  the  usual  course  of  business.  Had  the 
United  States  National  Bank  brought  suit  upon  the  note,  a 
plea  of  usury  would  have  been  of  no  avail  to  the  makers:  Cole- 
brook  on  Collateral  Securities,  5;  Miller  v.  Pollock,  99  Pa.  St. 
202;  Trustees  of  Iowa  College  v.  Hill,  12  Iowa,  462;  Ruddick  v. 
Lloyd,  15  Iowa,  441;  83  Am.  Dec.  423;  Stotta  v.  Byers,  17  Iowa, 
303;  State  Savings  Ass'n  v.  Hunt,  17  Kan.  532;  Railroad  Co. 
V.  National  Bank,  102  U.  S.  14;  Hunt  v.  Nevers,  15  Pick.  500; 
26  Am.  Dec.  616;  Logan  v.  Smith,  62  Mo.  455;  Duncomb  v. 
New  York  etc.  R.  R.  Co.,  84  N.  Y.  190;  Farwell  v.  Importers'  etc, 
Nat.  Bank,  90  N.  Y.  483;  Roxborough  v.  Messick,  6  Ohio  St. 
448;  67  Am.  Dec.  346;  Tarbell  v.  Sturtevant,  26  Vt.  513;  Bond 
V.  Wiltse,  12  Wis.  611;  Lyon  v.  Ewings,  17  Wis.  61;  Curtis  v. 
Mohr,  18  Wis.  615. 

The  plaintiH  claims  that  he  purchased  the  note  from  the 
United  States  National  Bank,  and  that  the  finding  of  the  trial 
court  that  it  had  been  returned  to  the  Citizens'  National  Bank 
of  Grand  Island,  or  Koenig  and  Hagge,  and  by  them  sold  to 
the  plaintiff,  is  not  supported  by  the  evidence.  The  testimony 
shows  that  it  was  returned  to  Koenig  and  Hagge  by  the  United 
States  National  Bank  before  the  plaintiff  obtained  it.  The 
money  was  paid  by  Koehler  to  Koenig  for  the  note,  and  the 
testimony  fails  to  show  that  it  was  ever  sent  to  or  received  by 
the  United  States  National  Bank.  Nor  does  it  appear  that 
prior  to  July  16,  1886,  the  date  of  plaintiff's  purchase,  the  loan 
made  by  that  bank,  for  which  exhibit  A  was  pledged  as  secu- 
rity, had  not  been  fully  paid.  It  seems  to  have  been  liqui- 
dated, but  at  what  time  the  record  does  not  speak.  The 
plaintifiT  and  Koenig  in  their  testimony  say  that  Koenig  acted 
as  agent  for  Koehler  in  purchasing  the  notes,  but  they  failed 
to  state  any  facts  that  established  the  relation  of  principal 
and  agent.  They  only  state  conclusions.  No  explanation  is 
given  why  Koenig  would  act  as  agent  for  another  in  the  pur- 
chase of  a  note  in  which  he  presumably  had  an  interest.  The 
note  bears  the  indorsement  of  the  United  States  National 
Bank  to  plaintiff,  but  the  record  is  silent  as  to  when  the  in- 
dorsement was  made.  We  are  convinced  that  there  is  sufh- 
cient  testimony  in  tiie  case  from  which  a  conclusion  could  be 
legitimately  drawn  that  the  plaintiff  purchased  the  note  of 
the  payee  and  not  from  the  United  States  National  Bank. 
The  plaintiff  having  purchased  the  note  after  maturity  from  the 
payee,  he  is  not  an  innocent  holder,  but  took  the  paper  sub- 
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ject  to  the  same  defenses  that  existed  between  the  original 
parties  thereto. 

The  judgment  of  the  district  court  is  affirmed. 


UsuBT  —  Vbrbal  Aoreemeht  Contkmporart  with  Note. — A  contract 
for  the  loan  of  a  sum  of  money  for  a  givea  time  at  a  legal  rate  of  interest  ia 
uot  rendered  usurious  by  a  contemporary  verbal  agreement,  not  intended  as 
a  means  of  avoiding  the  usury  law,  that  at  the  option  of  the  borrower  the 
time  of  payment  may  be  extended  by  paying  more  than  the  usual  rate  of  in- 
terest for  the  period  of  extension:  Stein  v.  Swensen,  44  Minn.  218. 

Negotiable  Instruments  —  Parol  Evidence  Reoardino  Considkra* 
noN.  —  While  parol  evidence  is  not  admissible  to  contradict  or  vary  the  terms 
of  a  promissory  note,  yet  the  consideration  for  which  it  was  given  may  be  ea> 
tablished  by  parol  evidence:    Walker  v,  Haggerty,  30  Neb.  120. 

UscRT  —  Effect  on  Renewal  Note. — Usury  in  a  transaction  avoida 
all  subsequent  securities  growing  out  of  it:  Price  v.  Lyons  Bank,  33  N.  Y. 
65;  88  Am.  Dec.  368,  and  note;  Smith  v.  Stoddard,  10  Mich.  148;  81  Am. 
Dec.  778,  and  note;  Bridge  v.  Hubbard,  15  Mass.  96;  8  Am.  Dec.  86,  and 
note.  Where  usurious  interest  is  included  in  a  note  given  in  renewal  of  a 
note,  the  vice  of  usury  will  inhere  in  all  subsequent  renewels  of  the  note:  Firtt 
Hat.  Bank  v.  Wayburn,  81  Tex.  57. 

Negotiable  Instruments  —  Purchase  after  Maturity  from  Boxa 
Fide  Holder.  —  The  bank  purchased  the  note  of  the  defendant  before  ma- 
turity for  value,  with  no  notice  of  any  defenses  thereto.  After  it  became 
due  the  defendant  threatened  to  set  up  the  defense  of  fraud,  whereupon  the 
plaintifif,  president  of  the  bank,  purchased  the  note.  He  was  held  to  be  a 
fcona ytrf«  purchaser  of  the  note,  and  took  it  free  from  the  defense  of  fraud  be- 
tween parties  prior  to  the  bank:  Roberta  v.  Lane,  64  Me.  108;  18  Am.  Rep. 
242.  The  holder  for  a  valuable  consideration  of  a  note  without  notice  of  tb« 
illegality  of  the  contract  for  which  it  was  given  takes  it  free  from  that  de- 
fense, even  though  it  was  past  due  when  he  purchased  it:  Field  v.  Tibbettt, 
67  Me.  358;  99  Am.  Dec.  779.  The  indorsee  of  a  negotiable  instrument  past 
due  takes  it  as  it  was  held  by  his  assignor,  and  if  the  latter  was  a  bona  fide 
purchaser  for  value  before  maturity,  the  former  will  take  it  freed  from  all 
equities:  WoodtowHi,  v.  Huntoon,  40  111.  131;  89  Am.  Dec.  340,  and  note; 
Howell  V.  Crane,  12  La.  Ann.  126;  68  Am.  Dec.  765,  and  note. 

Negotiable  Instrument  —  Purchase  after  Maturity  from  Payee.  — 
A  promissory  note  acquired  after  it  has  become  due  is  taken  subject  to  all 
the  equities  existing  between  the  antecedent  parties:  Weatliered  v.  Smith,  9 
Tex.  622;  60  Am.  Dec.  186,  and  note;  Comsiock  v.  Draper,  1  Mich.  481;  53 
Am.  Dec.  78;  Snyder  v.  Riley,  6  Pa.  St.  164;  47  Am.  Dec.  452.  and  note; 
Rdiimon  v.  Lyman,  10  Conn.  30;  25  Am.  Dec.  52,  and  note. 

Negotiable  Instruments  —  Indorsement  as  Securiitt.  —  A  negotiable 
instrument  transferred  before  it  is  due  as  collateral  security  for  a  pre-exist- 
ing debt,  with  no  new  consideration  for  such  a  transfer,  is  subject  to  any  de- 
fense that  might  have  been  made  aa  between  the  original  parties:  Smith  v. 
Bibber,  82  Me.  34;  17  Am.  St.  Rep.  464.  In  this  case  and  the  note  thereto 
are  collected  numerous  cases  holding  the  opposite  view  from  that  taken  on 
this  subject  by  the  principal  case.  A  prior  existing  debt  is  a  valid  consid- 
eration for  the  pledge  of  negotiable  paper  as  security  for  the  same:  Spencer 
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▼.  Sloan,  108  Ind.  183;  58  Am.  Rep.  35.  Negotiable  paper  transferred  as 
security  for  the  payment  of  interest  to  accrue  upon  a  pre-existing  debt  is 
subject  to  all  the  equities  between  the  original  parties  to  it,  and  to  any  de< 
fenses  which  would  have  been  available  to  the  maker  bad  the  paper  not  beea 
transferred:  Leslie  r.  Bcuselt,  129  N.  Y.  62a. 


Hershiseb  V.  Higman  and  Company. 

[81  Nebbasea,  531.] 
ASSIONMENT  FOR   BeNEPTP  OF  OREDITORS  —  INSOLVENT  DEBTOR.  —  CHATTEL 

MoRTQAOES  executed  at  the  same  time  by  an  insolvent  debtor  to  certain 
of  his  creditors,  giving  them  priority,  but  not  allowing  them  to  prorate,  if 
made  in  good  faith  to  secure  bona  fidt  debts,  will  not  constitute  a  vol* 
nntary  and  fraudulent  assignment  for  the  benefit  of  the  creditors  pre* 
ferred  as  against  those  not  preferred,  although  such  mortgages  cover  all 
the  assets  of  the  mortgagor,  the  value  of  which  exceeds  the  amount  of 
debts  secured. 

A.  E.  Rice  and  H.  M.  Uttley,  for  the  plaintiff  in  error. 
M.  F.  Harrington,  for  the  defendants  in  error. 

NoBVAL,  J.  The  defendants  in  error  brought  an  action  in 
replevin  in  the  district  court  of  Holt  County,  against  the  plain- 
tiff in  error,  to  recover  the  possession  of  a  stock  of  merchandise 
which  Hershiser,  as  sheriff,  had  levied  upon  as  the  property 
of  one  L.  H.  Boylan,  to  satisfy  five  writs  of  attachment. 

L.  H.  Boylan,  on  the  seventeenth  day  of  August,  1887,  was 
engaged  in  the  mercantile  business  at  Stuart,  Holt  County, 
and  being  pressed  by  his  creditors,  he  secured  twelve  of  them; 
the  others  he  failed  to  secure.  Notes  were  given  by  Boylan  to 
the  following  creditors  for  the  amounts  named:  — 

Kimberly  and  Wilson $325  91 

George  Bowring 200  00 

C.  Shankbey  &  Co 200  00 

Tollerton  and  Stetson  Co 829  64 

J.  Feldhenheimer 200  00 

W.  E.  Hyman  &  Co 600  00 

L.  A.  Shankland  <&  Co 829  00 

Peavey  Bros 84  00 

H.  B.  Boylan 400  00 

H.  E.  Stetson 24  30 

Van  Kirwin  and  Floyd 100  00 

J.  &  E.  B.  Friend  Importing  Co 92  89 

Each  of  the  above-named  creditors  received  a  note  for  the 
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full  amount  due  him,  except  the  defendants  in  error  W.  E. 
Higman  &  Co.,  whose  note  represented  one  half  of  the  indebt- 
edness to  that  firm.  Two  chattel  mortgages  were  made  on 
the  entire  stock  of  goods,  each  securing  six  of  the  notes,  and 
in  which  each  creditor  and  the  amount  due  him  was  named. 
On  the  same  day  the  mortgages  were  Hied  for  record,  and  the 
mortgagees  took  immediate  possession  of  the  property. 

On  August  18th  these  mortgages  were  released  and  with- 
drawn from  the  files,  and  separate  mortgages  in  the  usual  form 
were  given  upon  the  same  goods  to  secure  each  note.  The 
creditors  were  given  priority  in  the  order  named  above.  The 
mortgagees  retained  possession  of  the  property  until  the  sheriff 
levied  the  writs  of  attachment  at  the  suits  of  some  of  the 
unsecured  creditors.  The  notes  secured  by  the  mortgages 
amounted  to  $2,785.74,  and  the  entire  stock  of  goods  was 
worth  from  $3,300  to  $4,000. 

The  testimony  shows  that  Boylan  was  insolvent,  and  that 
the  mortgages  covered  all  his  property,  including  that  which 
was  exempt  by  law. 

The  cause  was  tried  to  a  jury,  which  found  a  verdict  for  the 
plaintiffs  for  the  possession  of  the  property,  and  assessed  their 
damages  at  one  cent.  A  motion  for  a  new  trial  was  overruled, 
and  judgment  rendered  on  the  verdict.  The  defendant  brings 
the  case  here  on  error. 

It  fully  appears  that  the  mortgages  were  given  to  secure 
bona  fide  debts  of  the  mortgagor,  and  without  any  fraudulent 
purpose.  This  court  in  numerous  cases  has  held  that  it  is 
competent  for  a  debtor  to  secure  one  or  more  creditors  to  the 
exclusion  of  others,  where  the  transaction  is  not  tainted  with 
any  fraudulent  intent:  Nelson  v.  Oarey,  15  Neb.  531;  Bier' 
bower  V.  Polk,  17  Neb.  268;  Grimes  v.  Farrington,  19  Neb.  44; 
Davis  V.  Scott,  22  Neb.  154;    Ward  v.  Parlin,  30  Neb.  376. 

The  fact  that  Boylan  was  insolvent  does  not  affect  his  right 
to  secure  a  part  of  his  creditors.  They  were  pressing  him  for 
security,  and  in  obedience  to  their  demands  the  mortgages 
were  executed  for  the  sole  purpose  of  securing  the  debts  he 
justly  owed  them.  Nor  are  the  mortgages  invalidated  because 
they  covered  all  the  assets  of  the  mortgagor.  True,  the  value 
of  the  property  exceeded  the  amount  of  the  debts  secured,  but 
we  do  not  think,  under  the  circumstances  of  the  case,  that  the 
excess  was  so  great  as  to  make  the  mortgages  fraudulent  as  ta 
his  unsecured  creditors.  Considerable  margin  should  be  al- 
lowed for   costs  and  expenses.     Besides,  property  like  that 
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in  controversy  seldom,  if  ever,  brings  at  forced  sale  its  full 
value. 

Some  of  the  provisions  of  our  assignment  law  have  a  bear- 
ing upon  the  question  involved  herein.  Sections  42  and  43 
of  that  law  are  as  follows:  — 

"  Sec.  42.  If  a  person,  being  insolvent  or  in  contemplation 
of  insolvency,  within  thirty  days  before  the  making  of  any  as- 
signment, makes  a  sale,  assignment,  transfer,  or  other  convey- 
ance of  any  description  of  any  part  of  his  property  to  a  person 
who  then  has  reasonable  cause  to  believe  him  to  be  insolvent 
or  in  contemplation  of  insolvency,  and  that  such  sale,  assign- 
ment, transfer,  or  other  conveyance  is  made  with  a  view  to 
prevent  the  property  from  coming  to  his  assignee  in  insol- 
vency, or  to  prevent  the  same  from  being  distributed  under 
the  laws  relating  to  insolvency,  or  to  defeat  the  object  of,  or 
in  any  way  to  impair,  hinder,  impede,  or  delay  the  operation 
and  efifect  of,  or  to  evade  any  of,  said  provisions,  the  sale, 
assignment,  transfer,  or  conveyance  shall  be  void,  and  the 
assignee  may  recover  the  property  or  the  assets  of  the  insol- 
vent. And  if  such  sale,  assignment,  transfer,  or  conveyance 
is  not  made  in  the  usual  and  ordinary  course  of  business  of 
the  debtor,  that  fact  shall  be  prima  facie  evidence  of  such 
cause  of  belief. 

"  Sec.  43.  If  a  person,  being  insolvent,  or  in  contemplation 
of  insolvency,  within  thirty  days  before  the  making  of  the  as- 
signment, with  a  view  to  give  a  preference  to  a  creditor,  or 
person  who  has  a  claim  against  him,  procures  any  part  of  his 
property  to  be  attached,  sequestered,  or  seized  on  execution- 
or  makes  any  payment,  pledge,  assignment,  transfer,  or  con- 
veyance of  any  part  of  his  property,  either  directly  or  indi- 
rectly, absolutely  or  conditionally,  the  person  receiving  such 
payment,  pledge,  assignment,  transfer,  or  conveyance,  or  to  be 
benefited  thereby,  having  reasonable  cause  to  believe  such  per- 
son is  insolvent,  or  in  contemplation  of  insolvency,  and  that 
such  payment,  pledge,  assignment,  or  conveyance  is  made  in 
fraud  of  the  laws  relating  to  insolvency,  the  same  shall  be 
void,  and  the  assignee  may  recover  the  property,  or  the  value 
of  it,  from  the  person  so  receiving  it,  or  so  to  be  benefited." 

The  above  provisions  do  not  in  any  manner  affect  mortgages 
given  to  preferred  creditors  more  than  thirty  days  before  the 
making  of  an  assignment,  but  such  mortgages  are  valid  unless 
followed  by  an  assignment  within  thirty  days  after  the  same 
are  given.     But  the  provisions  of  sections  42  and  43  must  be 
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construed  in  connection  with  those  of  section  44  of  the  same 
act,  which  provides  that  "  nothing  in  this  act  contained  shall 
be  construed  so  as  to  prevent  any  debtor  from  paying  or  se- 
curing to  be  paid  any  debt  not  exceeding  the  sum  of  one  hun- 
dred dollars  for  clerks'  or  servants'  wages,  or  from  paying  or 
securing  any  debt  which  shall  have  been  created  within  nine 
months  prior  to  the  date  of  such  payment  or  securing,  or  to 
affect  any  mortgage  or  security  made  in  good  faith  to  secure 
any  debt  or  liability  created  simultaneously  with  such  mort- 
gage or  security,  provided  any  such  mortgage  shall  be  filed 
for  record  in  the  proper  office  within  thirty  days  from  its 
date." 

It  will  be  observed  that  a  chattel  mortgage  given  to  secure 
any  debt  mentioned  in  the  last-quoted  section  is  not  invalid, 
although  the  same  was  given  less  than  thirty  days  prior  to 
the  making  of  an  assignment,  provided  the  mortgage  is  filed 
for  record  within  thirty  days  from  its  date. 

The  three  sections  quoted  are  the  only  ones  on  the  statute 
books  which  prohibit  debtors  from  preferring  creditors,  except- 
ing section  29  of  the  assignment  law.  The  first  subdivision 
of  this  section  provides  that  "every  such  assignment  shall  be 
void  against  the  creditors  of  the  assignor  if  it  gives  a  prefer- 
ence of  one  debt  or  class  of  debts  over  another,  except  a  pref- 
erence to  any  person  of  not  more  than  one  hundred  dollars  for 
labor  or  wages." 

The  purpose  and  object  of  the  law-making  body  in  enacting 
the  assignment  law  was  to  secure  an  equitable  distribution  of 
the  property  of  an  insolvent  debtor  among  all  his  creditors  in 
case  he  makes  an  assignment.  For  that  purpose  section  29 
was  passed,  prohibiting  an  assignor  from  preferring  his  cred- 
itors. We  suppose  where  a  debtor  gives  a  mortgage  to  secure 
any  indebtedness  referred  to  in  section  44,  at  or  about  the 
time  of  his  making  an  assignment  and  as  a  part  of  the  same 
transaction,  that  the  mortgage  would  be  invalid. 

It  is  claimed  that  the  mortgages,  being  made  at  the  same 
time,  covering  all  of  Boyland's  property,  make  the  transaction 
a  voluntary  assignment  for  the  benefit  of  creditors,  within  the 
meaning  of  the  assignment  law,  and  void  on  account  of  pref- 
erence. Did  the  giving  of  the  chattel  mortgages,  under  the 
circumstances  already  stated,  constitute  an  assignment  within 
the  spirit  of  the  assignment  law?  This  question  was  answered 
in  the  negative  in  Davis  v.  Scott,  22  Neb.  154.  In  that  case 
B.  N.  Townsend  gave  seven  chattel  mortgages  on  the  same 
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day  to  as  many  creditors  to  secure  bona  fide  debts.  They 
were  filed  for  record,  and  on  the  next  day  the  sheriflf  levied 
attachments  upon  the  mortgaged  goods  as  the  property  of 
Townsend  &  Co.  The  assignee  of  the  mortgages  soon  there- 
after brought  replevin  and  obtained  possession  of  the  goods. 
The  court,  in  the  syllabus^  says:  "A  debtor  has  the  right  to 
prefer  his  creditors,  and  to  pay  or  secure  those  preferred.  The 
execution  of  chattel  mortgages  to  preferred  creditors,  if  made 
in  good  faith  to  secure  bona  fide  debts,  even  if  made  to  a  con- 
siderable number  of  such  creditors  at  or  about  the  same  time, 
—  no  trust  being  created,  —  will  not  constitute  an  assignment 
for  the  benefit  of  creditors,  if  not  so  intended." 

The  same  case  was  again  before  the  court,  and  the  mortgages 
were  sustained:  Davis  v.  Scotty  27  Neb.  642. 

The  mortgages  in  the  case  at  bar  were  not  intended  as  an 
assignment..  Boylan  transferred  his  property  by  mortgages 
to  his  creditors  direct,  to  secure  bona  fide  debts.  No  trust  was 
created,  and  the  creditors  were  not  to  prorate.  The  same  firm 
of  attorneys  represented  the  preferred  creditors  in  taking  the 
mortgages,  and  the  goods  being  delivered  to  the  attorneys  was, 
in  contemplation  of  law,  a  delivery  to  the  mortgagees. 

In  Qage  v.  Parry,  69  Iowa,  605,  an  insolvent  firm,  with  the 
bona  fide  intention  of  securing  particular  creditors,  executed 
three  several  chattel  mortgages  to  three  creditors,  respectively, 
upon  their  entire  stock  of  merchandise.  At  the  same  time  the 
firm  assigned  all  their  book-accounts  to  a  fourth  creditor.  Sub- 
sequently on  the  same  day  they  concluded  to  and  did  make  a 
general  assignment.  The  mortgages  covered  all  the  property 
of  the  firm  excepting  the  book-accounts.  It  was  held  that  the 
executing  of  the  mortgages  and  the  assigning  of  the  accounts 
did  not  operate  as  an  assignment  for  the  benefit  of  creditors, 
and  that  the  mortgages  were  valid. 

In  Menzesheimer  v.  Kennedy,  75  Wis.  411,  an  insolvent  debtor 
executed  two  chattel  mortgages,  one  to  each  of  two  creditors, 
on  substantially  all  his  property,  not  exempt,  to  secure  the 
amount  of  his  indebtedness  to  them.  Two  days  later  the 
mortgagees  took  possession  of  the  property,  and  the  same  was 
subsequently  seized  by  the  sheriff  by  virtue  of  several  writs  of 
attachment  issued  in  actions  brought  by  other  creditors.  It 
was  held  that  the  mortgages  did  not  constitute  a  voluntary 
assignment,  and  were  valid. 

To  a  similar  effect  are  Carter  v.  Rewey,  62  Wis.  552;  Hney  v. 
Pierron,  67  Wis.  262;  Chicago  Coffin  Co.  v.  Maxvell,  70  Wis. 
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282;  Ingram  v.  Osborne,  70  "Wis.  195;  Fecheimer  v.  Rohertson^ 
53  Ark.  101;  Farwell  v.  Howard,  26  Iowa,  381;  Kohny,  Clement^ 
58  Iowa,  589;  CadwelVa  Bank  v.  Crittenden,  66  Iowa,  237;  Wat- 
terman  v.  Silberberg,  67  Tex.  100;  Tootle  v.  Coldwell,  30  Kan. 
125;  Doremus  v.  O^Harra,  1  Ohio  St.  45;  Atkinson  v.  romitnson, 
1  Ohio  St.  241;  and  National  Bank  v.  Sprague,  20  N.  J.  Eq. 
28. 

The  case  of  Bonus  v.  Carter,  20  Neb.  566,  is  cited  by  the 
plaintiff  in  error.  The  facts  in  the  case  at  bar  do  not  bring  it 
within  the  principles  of  that  decision.  In  that  case  the  debtor 
executed  a  chattel  mortgage  on  his  stock  of  merchandise  to 
Bonns  as  trustee  for  seven  creditors  of  the  mortgagor.  The 
mortgage  authorized  the  trustee  to  take  immediate  possession 
of  the  goods,  sell  the  property,  and  apply  the  proceeds  to  the 
payment  of  the  preferred  creditors  pro  rata.  The  mortgage 
was  held  to  be  an  assignment  for  the  benefit  of  creditors,  and 
void  on  account  of  preference.  The  decision  was  placed  upon 
the  ground  that  a  trust  was  created  by  the  mortgage.  That 
element  is  absent  in  this  case. 

Another  case  cited  in  brief  of  plaintiff  in  error  is  Winner  v. 
Hoyt,  66  Wis.  227;  57  Am.  Rep.  257.  There  the  debtors,  as 
one  transaction,  transferred  all  their  property  not  exempt,  by 
means  of  six  chattel  mortgages  and  five  assignments,  to  secure 
certain  creditors.  One  of  the  mortgages  and  one  of  the  assign- 
ments were  made  to  one  Frank  M.  Hoyt  to  secure  an  indebt- 
edness of  the  mortgagors  to  the  Wisconsin  Marine  and  Fire 
Insurance  Company  Bank.  The  instruments  were  made  with 
the  understanding  that  Hoyt,  for  himself  and  as  trusteee  for 
the  other  creditors,  should  take  immediate  possession  of  the 
property,  convert  it  into  money,  and  divide  the  same  pro  rata 
among  the  preferred  creditors.  If  there  was  anything  left 
after  paying  the  claims,  it  was  to  go  to  the  unsecured  creditors. 
It  was  held  that  the  instruments  should  be  construed  together, 
and  when  thus  construed  the  transaction  was  in  eflFect  a  vol- 
untary assignment.  In  the  present  case  the  creditors  were 
not  to  prorate,  and  a  mortgage  was  made  direct  to  each  credi- 
tor. No  trust  was  created.  In  these  material  respects  this 
case  differs  from  Winner  v.  Hoyt,  66  Wis.  227;  57  Am.  Rep. 
257.  That  case  has  been  distinguished  by  the  supreme  court 
of  Wisconsin  in  the  opinions  rendered  in  some  of  the  cases 
cited  above. 

In  Preston  v.  Spaulding,  120  111.  208,  it  appeared  that  an 
insolvent  firm,  on  the  same  day  that  it  made  an  assignment 
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for  the  benefit  of  its  creditors,  preferred  certain  of  its  creditors 
by  giving  judgment  notes.  The  making  and  delivery  of  the 
notes  and  the  preparing  of  the  assignment  were  carried  on  at 
the  same  time.  The  notes  were  deHvered,  judgments  rendered, 
and  executions  levied  before  the  deed  of  assignment  was  filed 
for  record.  It  was  held  that  the  judgments  were  preferences, 
within  the  meaning  of  the  assignment  law  of  Illinois,  which 
declares  that  all  preferences  in  any  assignment  shall  be  void.. 
We  do  not  question  the  soundness  of  that  decision.  Such  a 
transaction  would  be  void  under  our  statute.  In  the  present 
case  the  facts  diff'er  so  materially  from  those  in  Preston  v. 
SpatUding,  120  111.  208,  as  to  take  it  out  of  the  rule  therein 
announced. 

In  each  of  the  cases  of  Richmond  v.  Mississippi  Mills,  52 
Ark.  30,  and  Appeal  of  Miners^  Nat.  Bank,  57  Pa.  St.  193,  the 
property  was  conveyed  to  a  trustee  to  sell,  and  with  the  pro- 
ceeds to  pay  certain  preferred  creditors.  These  cases  are  di- 
rectly in  line  with  the  decision  in  Bonns  v.  Carter,  20  Neb.  575. 

In  the  present  case  the  evidence  conclusively  shows  that  the 
mortgages  were  made  in  good  faith  to  secure  actual  debts  of 
the  mortgagor.  No  fact  or  circumstance  is  disclosed  by  tho 
record  which  tends  in  the  least  degree  to  impeach  the  good 
faith  of  Boylan  or  the  preferred  creditors.  The  mortgages 
were  in  the  usual  form.  No  trust  was  created.  We  therefore 
conclude  that  the  mortgages  did  not  constitute  an  assignment 
for  the  benefit  of  creditors. 

The  judgment  of  the  district  court  is  affirmed. 


FRAtTDtTLKNT  CONVBTANCIS  —  CHATTEL  MORTOAQI  PrEFBRRINO  CrKD- 
RORS. — A  chattel  mortgage  executed  in  good  faith  in  favor  of  a  bona  Jide 
creditor  ii  not  necessarily  fraudulent  and  void  as  to  other  creditors  of  the 
insolvent  mortgagor,  although  it  exhausts  his  property,  and  its  effect  is  to 
binder  or  delay  them,  or  prevent  them  from  enforcing  their  claims:  First  Not. 
Bank  r.  Ridemur,  46  Kan.  718;  26  Am.  St  Rep.  167.  and  note. 


584  Chicaqo  etc.  K.  R.  Co.  v.  Moore.    [Nebraska, 

Chicago,    Burlington,    and   Quinoet  Eailroad 
Company  v.  Moore. 

[31  Nebraska,  629.] 
Garnishment  in  Another  Statk  —  A  judgment  in  a  garnishment  suit, 
valid  and  binding  upon  the  parties  thereto,  is  entitled  to  full  faith  and 
credit  in  another  state,  and  cannot  be  collaterally  attacked.  Payment 
and  satisfaction  of  such  judgment  by  the  garnishee  is  a  complete  defense 
for  him  to  an  action  in  another  state  to  recover  the  same  debt. 

Marqttett  and  Deweese,  and  A.  G,  Greenlee^  for  the  plaintiff  in 
error. 

H.  H.  Blodgetty  for  the  defendant  in  error. 

NoRVAL,  J.  This  suit  was  tried  in  the  Lancaster  County 
district  court  upon  the  following  stipulation  of  facts:  — 

"  It  is  hereby  stipulated  between  the  plaintiff  and  the  de- 
fendant in  the  above-entitled  cause  that  the  following  are  the 
facts  in  this  cause:  It  is  agreed  that  the  plaintiff  commenced 
working  for  the  defendant  for  a  price  agreed  upon  by  and  be- 
tween them,  to  be  $50  per  month,  and  in  pursuance  of  said 
contract  the  plaintiff  worked  two  days  in  the  latter  part  of 
March  and  fifteen  days  in  the  fore  part  of  April,  1888,  amount- 
ing to  $25.92,  and  that  this  sum  is  now  due  from  the  defendant 
to  the  plaintiff,  unless  the  following  facts,  stipulated  on  behalf 
of  the  defendant,  constitute  a  defense:  On  the  sixteenth  day 
of  April,  1888,  one  G.  W.  Groves  commenced  suit  against  the 
plaintiff  herein  before  E.  S.  Barnett,  justice  of  the  peace  in 
and  for  the  city  of  Council  Bluffs,  Pottawattamie  County^ 
Iowa,  and  attached  the  wages  due  from  this  defendant  to  the 
plaintiff.  Notice  of  garnishment  in  said  attachment  suit  was 
Ferved  upon  this  defendant  on  said  sixteenth  day  of  April,  1888. 
On  the  twenty-fifth  day  of  April,  1888,  this  defendant  answered 
as  garnishee  in  said  suit,  showing  an  indebtedness  to  this 
plaintiff  of  $25.92;  whereupon  this  defendant  was  ordered  by 
said  court  to  hold  the  money  then  in  defendant's  hands  to 
abide  the  further  order  of  the  court,  and  the  hearing  was  con- 
tinued to  June  25,  1888.  On  the  eighth  day  of  May,  1888, 
this  suit  was  commenced  before  W.  H.  Snelling,  J.  P.,  in  and 
for  the  city  of  Lincoln,  Lancaster  County,  Nebraska,  to  recover 
the  wages  sued  for  in  this  action.  On  the  twenty-ninth  day  of 
May,  1888,  this  defendant,  as  garnishee  in  the  suit  pending  in 
Iowa,  appeared  before  said  E.  S.  Barnett,  J.  P.,  and  by  leave 
of  court  filed  an  amended  answer  setting  up  that  since  the  be- 
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ginning  of  the  action  in  that  court  this  action  had  been  begun 
in  the  city  of  Lincohi  for  the  recovery  of  these  wages,  before 
W.  H.  Snelling,  J.  P.;  in  and  for  this  city,  and  that  a  judgment 
}iad  been  rendered  in  favor  of  this  plaintiflf  for  the  sum  then 
due.  On  the  twenty-fourth  day  of  August,  1888,  said  G.  W- 
Groves,  having  duly  served  the  plaintiff  herein  in  the  suit 
pending  in  Iowa  by  publication,  obtained  judgment  against 
this  plaintiflf  as  a  non-resident,  and  rendered  judgment  against 
this  defendant,  as  garnishee,  for  the  sum  of  $25.92,  and  issued 
an  order  for  the  payment  of  the  same  into  that  court;  where- 
upon this  defendant  paid  into  said  court  of  E.  S.  Barnett,  J.  P.> 
the  sum  of  $25.92,  being  the  amount  then  due  from  this  de- 
fendant to  this  plaintiflf.  (The  said  Barnett  was  a  regularly 
elected  and  qualified  justice  of  the  peace  in  and  for  the  city  of 
Council  Bluffs,  Pottawattamie  County,  Iowa,  and  had  juris- 
diction in  all  civil  cases  at  law  where  the  amount  in  contro- 
versy does  not  exceed  one  hundred  dollars.)  It  is  further 
agreed  that  the  contract  by  which  this  plaintiflf  entered  into 
the  service  of  this  defendant  was  made  in  the  city  of  Lincohi, 
state  of  Nebraska;  that  the  work  was  performed  in  the  city  of 
Lincoln,  and  it  was  the  custom  of  this  defendant  to  pay  the 
wages  of  the  plaintiflf  and  of  others  in  its  employ,  whose  wages 
had  been  earned  in  said  city,  in  the  city  of  Lincoln;  that  be- 
fore and  since  that  time  the  wages  of  the  plaintiflf  had  been 
paid  by  this  defendant  in  the  city  of  Lincoln,  under  which  tlie 
wages  sued  for  in  this  action  were  earned;  that  this  plaintiflf 
had  not  been  in  the  state  of  Iowa  at  any  time  since  the  twenty- 
ninth  day  of  March,  1888;  that  no  service  has  been  had  upon 
the  plaintiff  in  the  suit  pending  in  the  state  of  Iowa,  except 
the  service  by  publication  required  by  the  statutes  of  Iowa, 
and  this  plaintiflf  has  never  made  any  appearance  in  the  ac- 
tion pending  in  the  state  of  Iowa,  heretofore  mentioned. 

"  It  is  further  stipulated  that  the  debt  for  which  this  plaintiff 
was  sued  in  said  justice  court  of  E.  S.  Barnett  was  contracted 
with  one  A.  D.  Lange,  for  groceries,  in  the  town  of  Seward,  state 
of  Nebraska,  and  was  assigned  to  G.  W.  Groves,  of  Council 
Bluffs,  Iowa,  the  plaintiflf  in  that  action. 

"  It  is  further  agreed  that  this  plaintiflf  is  the  head  of  a  family, 
and  at  all  times  a  resident  of  Nebraska,  and  that  by  the  laws 
of  the  state  of  Nebraska  his  wages,  the  matter  in  controversy, 
are  exempt  from  execution  or  attachment,  and  that  he  has  no 
other  property.  It  is  further  stipulated  that  by  the  laws  of 
Iowa  the  wages  of  a  non-resident  are  not  exempt  from  execu- 
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lion  or  attachment.  And  it  is  hereby  agreed  that  this  cause 
may  be  tried  to  the  court,  a  jury  being  hereby  waived." 

A  judgment  was  rendered  against  the  railroad  company  for 
$25.92  and  costs,  to  reverse  which  it  prosecutes  a  petition  in 
error.  It  appears  from  the  agreed  statement  of  facts  that  the 
defendant  company  was  compelled,  by  garnishment  proceed- 
ings brought  in  a  justice  court  at  Council  Bluffs,  Iowa,  to  pay 
the  money  sought  to  be  recovered  in  this  action.  The  sole 
question,  therefore,  involved  in  this  case  is  this:  Is  the  judg- 
ment in  garnishment  a  bar  to  this  suit? 

It  is  admitted  that  Moore  is  the  head  of  a  family  and  a  resi- 
dent of  this  state,  and  that  he  worked  for  the  defendant  com- 
pany seventeen  days,  amounting  to  $25.92.  Under  our  statutes 
these  wages  are  exempt  from  garnishment  in  this  state. 
Whether  or  not  this  exemption  follows  the  debt,  the  decisions 
in  this  country  are  conflicting.  In  Wright  v.  Chicago  etc.  R.  R. 
Co.,  19  Neb.  175,  56  Am.  Rep.  747,  it  was  held  that  where  a 
debt  is  contracted  in  another  state  by  whose  laws  it  is  exempt 
from  attachment,  execution,  and  garnishment,  the  exemption 
will  continue  in  this  state  in  case  an  action  is  brought  on  the 
claim.  The  doctrine  of  that  case  is  sustained  by  the  following 
authorities  in  addition  to  those  cited  in  that  opinion:  Pierce  v. 
Chicago  etc.  R'y  Co.,  36  Wis.  283;  Commercial  Nat.  Bank  v. 
Chicago  etc.  R'y  Co.,  45  Wis.  172;  Drake  v.  Lake  Shore  etc.  R*y 
Co.,  69  Mich.  168;  13  Am.  St.  Rep.  382;  Louisville  etc.  R.  R.  Co. 
V.  Dooley,  78  Ala.  524. 

The  court  of  last  resort  in  the  state  of  Iowa  has  uniformly 
held  that  exemption  laws  have  no  extraterritorial  force.  In 
other  words,  that  in  garnishee  proceedings  brought  in  the  courts 
of  that  state,  it  is  no  defense  that  the  debt  owing  by  the  gar- 
nishee is  exempt  by  the  laws  of  the  state  where  the  garnishee 
and  defendant  both  reside:  Newell  v.  Hay  den,  8  Iowa,  140; 
Leiber  v.  Union  Pac.  R'y  Co.,  49  Iowa,  688;  Mooney  v.  Union 
Pac.  R'y  Co.,  60  Iowa,  346;  Broadstreet  v.  Clark,  65  Iowa,  670. 
The  Iowa  rule  has  been  adopted  in  some  of  the  other  states: 
Burlington  etc.  R.  R.  Co.  v.  Thompson,  31  Kan.  180;  47  Am. 
Rep.  497;  Morgan  v.  Neville,  74  Pa.  St.  52. 

If  the  proceedings  in  garnishment  are  valid  and  binding  in 
Iowa,  they  are  conclusive  upon  the  parties  thereto  in  this  state, 
notwithstanding  the  debt  condemned  by  judgment  in  garnish- 
ment would  have  been  exempt  in  this  state.  The  material 
inquiry,  therefore,  is,  Did  the  Iowa  court  obtain  jurisdiction 
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over  the  debt  here  sued  for,  so  as  to  subject  it  to  the  claim  of 
the  plaintiff  in  garnishment? 

It  appears  that  in  the  suit  commenced  by  Groves  against 
Moore  in  tbe  justice  court  in  Iowa,  notice  of  garnishment  was 
duly  served  upon  the  railroad  company;  that  it  appeared  and 
answered,  disclosing  its  indebtedness  to  Moore  in  the  sum  of 
^25.92,  and  in  obedience  to  the  order  of  the  justice  the  com- 
pany paid  the  money  into  court.  Moore  was  also  duly  served 
by  publication,  and  judgment  was  rendered  against  him  as  a 
non-resident.  These  facts,  under  the  statutes  and  decisions  of 
Iowa,  conferred  jurisdiction  over  the  debt  due  from  the  gar- 
nishee. 

A  similar  question. was  decided  by  the  supreme  court  of 
Iowa  in  Mooney  v.  Union  Pac.  Ry  Co.f  60  Iowa,  346.  The  plain- 
dflF  sued  one  C.  F.  Rollins,  and  garnished  the  railroad  com- 
pany. The  garnishee  was  indebted  to  Rollins  for  wages  earned 
in  this  state.  He  was  hired  in  Nebraska,  and  it  was  the  cus- 
tom of  the  company  to  pay  the  wages  of  such  employees  here. 
Service  of  notice  was  made  upon  Rollins  in  this  state,  which 
conferred  the  same  jurisdiction  as  would  service  by  publica- 
tion. Garnishment  process  was  served  upon  the  company  in 
Pottawattamie  County,  Iowa.  Mooney  and  Rollins  were  both 
residents  of  Nebraska,  and  plaintiflF  knew  when  he  commenced 
the  suit  that  two  months'  wages  of  the  defendant  were  exempt 
by  the  laws  of  this  state.  Judgment  was  rendered  in  the  trial 
court  against  the  garnishee  and  Rollins.  It  was  held  that  the 
court  had  jurisdiction  to  render  the  judgment,  and  that  the 
garnishee  was  liable. 

Moore  v.  Chicago  etc.  R.  R.  Co.^  43  Iowa,  385,  is  predicated 
upon  facts  similar  to  those  in  the  case  at  bar.  The  defendant 
in  that  case  was  a  corporation  existing  under  the  laws  of  Iowa 
and  Illinois,  and  operated  its  road  in  said  states,  and  a  con- 
necting line  of  road  in  Kansas  and  Missouri.  The  company 
became  indebted  to  the  plaintiflF  in  the  sum  of  $14.62  for  labor 
performed  for  it  in  Iowa,  in  which  state  he  resided  with  his 
family.  By  the  laws  of  Iowa  his  wages  were  exempt,  but  un- 
der the  statutes  of  Missouri  were  liable  to  execution  or  attach- 
ment. Harry  Barton  pued  the  plaintiff  before  a  justice  of  the 
peace  in  Missouri,  and  garnished  his  wages  in  the  hands  of  the 
railroad  company.  Service  of  notice  was  made  upon  Moore  by 
publication.  The  railroad  company  answered  that  it  was  in- 
debted  to  Moore  in  the  above  sum,  and  the  justice  rendered 
judgment  against  Moore,  and  also  against  the  railroad  com- 
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pany  as  garnishee.  Subsequently  Moore  brought  suit  in  Iowa 
to  recover  from  the  railroad  company  the  same  debt.  The 
court  held  that  the  judgment  rendered  against  the  garnishee 
in  Missouri  was  a  complete  bar  to  the  suit. 

The  judgment  in  the  garnishment  suit  set  up  by  the  plain- 
tifif  in  error,  being  valid  and  binding  upon  the  parties  thereto 
in  the  state  where  rendered,  is  entitled  to  full  faith  and  credit 
in  this  state,  and  cannot  be  collaterally  attacked.  The  plain- 
tiflf  in  error  having  paid  and  satisfied  that  judgment,  it  is  a 
complete  defense  to  this  action:  Drake  on  Attachment,  sec. 
706;  AUen  v.  Watt,  79  111.  284;  Morgan  v.  Neville,  74  Pa.  St. 
52;  Moore  v.  Chicago  etc.  R.  R.  Co.,  43  Iowa,  385;  Grosslight  v. 
Crisup,  58  Mich.  531;  Barrow  v.  West,  23  Pick.  270. 

In  reaching  the  conclusion  we  have,  we  do  not  overrule  or 
in  any  manner  modify  the  rule  laid  down  in  Wright  v.  Chicago 
etc.  R.  R.  Co.,  19  Neb.  175;  56  Am.  Rep.  747.  We  are  simply 
giving  such  faith  and  credit  to  the  judgment  of  a  sister  state 
as  comity  between  the  states  demands.  The  defendant  in 
error  has  his  remedy  by  action  against  Lange,  if  the  latter  as- 
signed his  claim  to  Groves  for  the  purpose  of  bringing  suit  in 
Iowa  and  to  evade  the  exemption  laws  of  Nebraska:  Albrecht 
V.  Treitschhe,  17  Neb.  205. 

The  judgment  of  the  district  court  is  reversed  and  the  ac- 
tion dismissed.  

Garnishment  ut  Another  State.  —  A  resident  indebted  to  a  non-resi- 
dent  may  be  garnished  in  the  courts  of  the  state  of  the  former's  residence,  and 
a  judgment  legally  rendered  there  against  him  will  bind  the  sum  in  hi» 
liands,  although  the  non-resident  creditor  was  cited  to  appear  only  by  publi. 
cation.  Payment  by  the  garnishee  under  such  a  judgment  is  conclusive 
against  such  a  creditor:  Berry  v.  Dam,  77  Tex.  191;  19  Am.  St.  Rep.  748, 
and  note.  For  discussion  of  the  extraterritorial  effect  of  exemption  laws, 
see  Mumper  v.  WUson,  2  Am.  St.  Rep.  240.  Collateral  attack  on  foreign 
judgments  is  discussed  in  the  note  to  Morrill  v,  Morrill,  23  Am.  St.  Rep. 
117. 
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Oppenheimer  and  Company  v.  Mare. 

[31  Nkbbaska,  S1L| 
Garkishmbnt  of  Officer.  —  Thb  Surplus  Pboceids  of  the  Salb  of  Peof* 
KRTT  in  the  hands  of  an  officer  of  the  ooart,  after  satisfying  an  exe« 
cation  or  other  process,  belongs  to  the  judgment  debtor,  is  not  in  euttodia 
Ugia,  and  is  therefore  subject  to  garnishment  or  attachment  by  hia  cred> 
itor. 

George  E.  Banks,  for  the  plaintiff  in  error. 

J.  W.  Cole,  for  the  defendant  in  error. 

Cobb,  C.  J.    This  cause  is  on  error  from  the  county  of 
Hitchcock. 

Proceedings  in  garnishment  against  Thomas  H.  Britton 
were  taken  on  error  to  the  district  court  of  said  county  on  June 
15,  1889,  by  the  plaintiffs,  alleging  that  on  April  21,  1889, 
they  recovered  a  judgment  before  W.  A.  Connett,  justice  of 
the  peace  of  Culbertson  precinct,  against  the  defendant  Marr 
for  $104.25,  and  $3.50  costs,  on  which  execution  was  issued, 
and  returned  "  no  goods  or  chattels  found  whereon  to  levy." 
AflBdavit  of  garnishment  followed,  and  summons  was  issued 
and  served  on  defendant  Britton,  who  appeared  on  June  7, 
1889,  and  answered  that  he  had  sixty-two  dollars  in  his  pos- 
session due  to  the  defendant  On  cross-examination  it  was 
discovered  that  the  garnishee  was  the  sheriff  of  the  county, 
and  that  the  money  due  the  judgment  debtor  was  for  the  pas- 
turage, keeping,  and  care  of  certain  live-stock,  taken  in  execu- 
tion against  Rebecca  Marr,  at  the  suit  of  the  Kalamazoo 
National  Bank,  and  was  part  of  the  proceeds  of  the  sale  of  the 
stock  under  the  execution.  The  justice  held  that  the  money 
was  in  the  garnishee's  hands  as  sheriff,  and  was  not  subject 
to  garnishment,  and  the  garnishee  was  discharged  from  lia- 
bility. A  transcript  of  the  proceedings  was  taken  to  the  dis- 
trict court  on  error,  and  on  November  16,  1889,  there  was  a 
trial  to  the  court,  and  the  judgment  of  the  court  below  was 
affirmed,  with  costs  against  the  plaintiffs. 

The  plaintiffs'  assignment  of  error  is,  that  the  district  court 
erred  in  affirming  the  judgment  of  the  justice  of  the  peace  and 
in  discharging  the  garnishee. 

From  the  record  it  appears  that  the  garnishee,  as  sheriff, 
on  May  1,  1889,  having  levied  upon  and  taken  on  execution 
twenty  head  of  cattle,  seven  head  of  fat  steers,  one  span  of 
mares,  and  one  Qlydesdale  stallion,  employed  the  judgment 
debtor  to  pasture,  feed,  and  care  for  the  stock,  subject  to  the 
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garnishee's  order,  for  the  sum  of  two  dollars  per  day.  On  the 
second  and  third  days  of  June,  following  the  days  of  sale  of 
the  property,  there  was  due  the  judgment  debtor  on  this  account 
sixty-two  dollars.  On  June  3d,  during  the  progress  of  the 
sale,  the  garnishee  was  served  with  summons  from  the  justice's 
court.  On  the  4th  of  June  he  made  return  of  the  execution, 
taxed  the  cost  of  keeping  the  stock  sixty-two  dollars,  and  re- 
tained it.  On  the  7th  of  June  he  answered  as  garnishee  in 
the  justice's  court.  His  contract  for  the  care  of  the  live-stock 
was  a  personal  one,  for  which  he  was  personally  responsible 
under  all  circumstances,  and  was  unattended  by  the  authority 
or  jurisprudence  of  the  court.  While  he  was  legally  entitled 
to  tax  the  costs  of  levy  and  sale  against  the  proceeds  of  the 
property,  and  incidentally  to  include  that  of  keeping  and  pro- 
tecting it,  the  money  in  his  hands,  or  to  come  into  his  hands, 
for  that  purpose,  was  never  at  any  time  in  custodia  legia,  in 
the  sense  that  it  was  not  subject  to  the  authority  of  any  other 
competent  court.  It  was  but  a  debt  due  from  the  sheriff  to 
his  contractor  and  creditor.  If,  however,  it  may  be  regarded 
as  "  in  the  custody  of  the  law,"  and  is  a  remainder  in  the 
hands  of  the  sherifiF  after  satisfaction  of  all  other  costs,  would 
it  be  exempt  from  attachment  ?  Sections  224  and  939  of  the 
Civil  Code  bind  the  garnishee  for  all  property  or  money  he 
may  have  in  possession  owing  to  the  defendant  at  and  after 
the  service  of  the  writ  and  notice. 

The  rule  in  custodia  legis  applies  only  where  the  sherifiF  is 
bound  to  have  the  money  in  hand  to  pay  the  execution  plain- 
tiflf,  and  not  to  cases  in  which  he  has  in  his  possession,  after 
satisfying  the  execution,  a  surplus  of  money  from  the  sale  of 
property.  Such  surplus  is  the  property  of  the  execution  de- 
fendant, and  being  held  by  the  sherifiF  in  a  private  and  not  in 
an  ofl&cial  capacity,  it  may  be  attached  in  his  hands:  Drake 
on  Attachment,  281. 

"Judgment  debts  and  moneys  collected  on  execution  in  the 
hands  of  a  sherifiF  are  liable  to  attachment  under  process 
against  the  judgment  creditor":  Welile  v.  Connevy  83  N.  Y. 
231. 

"The  surplus  proceeds  of  property  in  the  hands  of  an  oflTicer 
of  the  court,  after  satisfying  the  execution  or  other  process, 
belongs  to  the  defendant,  who  is  entitled  to  it  without  an  order 
of  the  court,  and  is  therefore  subject  to  garnishment  by  a  cred- 
itor: Leroux  v.  Baldus,  Tex.,  May  2,  1890,  13  S.  W.  Rep.  1019. 

In  the  case  of  Weaver  v.  Cressman,  21  Neb.  679,  it  was  laid 
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down  in  the  opinion  of  the  then  chief  justice,  that  "  while  the 
general  rule  is,  that  money  paid  into  the  hands  of  the  clerk  of 
a  court  on  a  judgment,  and  money  in  his  possession  by  virtue 
of  his  oflBce,  cannot  he  attached,  yet  there  are  exceptions  to 
this  rule,  as  where  money  was  in  the  hands  of  the  clerk  from 
the  sale  of  lands  in  partition  which  had  been  ordered  to  be 
paid  over  to  the  parties,  and  no  doubt  a  court  of  equity,  in  a 
proper  case,  would  subject  funds  in  the  hands  of  a  clerk,  be- 
longing to  a  debtor,  to  the  satisfaction  of  a  creditor's  claim." 

The  most  comprehensive  rule  as  to  garnishment  would  seem 
to  be  that  laid  down  in  the  Nebraska  Pleading  and  Practice, 
p.  609,  that  "a  person  who  holds  money  subject  to  certain 
conditions,  upon  the  fulfillment  of  which  it  is  to  become  the 
property  of  a  third  party,  is  not  liable  as  garnishee  in  an  ac- 
tion against  the  latter  until  the  conditions  have  been  fulfilled." 
And  when  those  conditions  are  complete,  we  hold  that  he  is 
liable,  subject  to  the  legal  exceptions  laid  down  by  the  author. 
There  is  to  be  a  limit  even  to  the  rule  of  judicial  custody,  and 
that  limit  is  reached,  as  in  this  case,  when  the  judgment  and 
costs  are  satisfied,  and  the  remainder,  in  the  hands  of  the 
sheriff,  is  subject  to  garnishment  as  money  acknowledged  to 
be  due  to  this  judgment  debtor.  The  court  has  discharged  its 
functions,  has  satisfied  its  suitors,  and  is  no  longer  custodian 
of  the  costs  of  levy  and  sale  which  had  become  the  perquisites 
of  those  entitled  to  them. 

The  judgment  of  the  district  court  is  reversed,  and  the  cause 
is  remanded  to  that  court,  which  is  ordered  to  enter  a  judg- 
ment for  the  plaintiff  in  error  against  Thomas  H.  Britten,  as 
garnishee,  for  the  sum  of  sixty-two  dollars,  with  interest  from 
June  7,  1889.  

ExKCtrnoN  —  SaRPLOs  Procsbds  o»  Salk.  —  Funds  in  the  hands  of  « 
•heriff,  belonging  to  a  defendant  in  execution  or  attachment,  and  paytible  to 
him,  are  not  protected  from  attachment  under  the  principle  of  autoilia  lejU, 
and  may  l>e  levied  on:  Roildy  v.  Erwin,  31  S.  C.  30.  Where  an  uihcer  has 
levied  his  execution  against  property  and  has  taken  it  into  possession,  other 
officers  having  like  executions  may  afterwards  make  constructive  levies  upon 
the  same  property,  and  though  not  entitled  to  possession,  they  are  entitled  to 
have  the  property  or  the  proceeds  of  the  sale  thereof  applied  to  the  satisfac- 
tion of  their  executions  after  the  execution  first  levied  has  been  sutistied: 
Penland  v.  Lealhervoood,  101  N.  C.  609;  9  Am.  St.  Rep.  38.  Tlie  court  has 
control  over  surplus  money  arising  on  a  sheriflTa  sale  if  the  property  at  tlie 
time  of  the  sale  was  bound  by  subsequent  judgments  or  exeoutiooa:  SUbbins 
T.  Walker,  14  N.  J.  L.  90;  25  Am.  Dec  499,  and  uota. 
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Bbokkr  Emplotbd  to  Sell  Property  Becomes  Entitlid  to  wis  Cobimis- 
8I0N  when  he  finds  a  purchaser  satisfactory  to  his  employer  and  they 
enter  into  a  mutual  contract  of  purchase  and  sale,  though  it  subsequently 
tarns  oat  that  the  purchaser  is  unable  to  comply  with  his  contract,  and 
on  that  account  the  sale  is  not  consummated  by  the  transfer  of  the  prop 
•rty, 

Albert  Allan  Abbott,  for  the  appellant. 

William  J,  Gaynor^  for  the  respondents. 

FoLLETT,  C.  J.  This  action  was  begun  to  recover  commis. 
eions  alleged  to  have  been  earned  by  the  plaintiffs  in  procur- 
ing the  execution  of  a  contract  between  the  defendant  and  one 
Humphery,  for  the  exchange  of  real  estate. 

In  1889,  and  for  some  years  prior  thereto,  the  defendant 
owned  a  farm  in  the  state  of  Massachusetts,  and  Ann  O. 
Humphery  an  apartment-house  on  the  north  side  of  Remsen 
Street,  in  the  city  of  Brooklyn,  known  as  the  Aldine,  in  which 
there  was  certain  personal  property. 

February  18,  1889,  the  defendant  and  Humphery  entered 
into  a  written  contract,  by  which  they  agreed  to  exchange 
properties,  both  to  be  free  from  all  encumbrances,  except  the 
Aldine  was  to  be  subject  to  two  mortgages  amounting  to  fifty- 
five  thousand  dollars,  on  the  1st  of  April,  1889,  on  which  day 
the  defendant  was  to  convey  the  farm  to  Humphery,  and  she 
the  Aldine  to  the  defendant. 

The  parties  to  the  contract  met  on  the  day  and  at  the  place 
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appointed,  the  plaintiflFs'  office,  and  a  deed  was  tendered  by 
Mrs.  Humphery  to  the  defendant,  who  raised  the  following 
objections  to  the  title:  1.  That  $990  of  interest  was  unpaid  on 
the  mortgages,  and  the  taxes,  amounting  to  $1,389.83,  were 
unpaid;  2.  That  Mrs.  Humphery  was  a  married  woman,  and 
her  husband  had  not  joined  in  the  deed;  3.  That  a  former 
owner  of  the  Aldine  was  a  married  woman,  and  that  her  hus- 
band did  not  join  in  the  deed  which  was  executed  by  her  April 
2,  1888;  4.  That  the  bill  of  sale  of  the  furniture  in  the  Aldine, 
which  was  to  go  to  the  defendant,  was  not  subscribed  at  the 
end,  but  at  about  the  middle  of  the  document. 

These  were  the  only  objections  specifically  made  on  the  Ist 
of  April,  1889.  On  the  trial  the  defendant  raised  other  objec- 
iions:  1.  That  the  deed  tendered  by  Mrs.  Humphery  recited 
that  the  land  was  subject  to  an  agreement,  entered  into  by  a 
former  owner  with  the  owner  of  an  adjoining  lot,  that  a  party- 
wall  should  be  maintained,  one  half  on  the  land  of  each,  and 
for  the  mutual  benefit  of  both  properties;  2.  That  the  deed  to 
Mrs.  Humphery  recited  that  the  land  was  subject  to  a  restric- 
tion, imposed  by  a  former  owner  of  this  lot  and  the  adjoining 
lots,  that  no  buildings  should  be  built  on  those  lots  within 
eight  feet  of  the  north  line  of  the  street. 

The  defendant  rejected  the  title  offered  by  Mrs.  Humphery, 
and  the  contract  to  exchange  was  never  performed. 

The  question  underlying  all  others  in  this  case,  and  which 
is  decisive  of  it,  is.  Was  it  the  understanding  of  the  parties  to 
this  action  that  the  plaintiffs  were  not  to  be  entitled  to  com- 
rais-sions  unless  mutual  conveyances  of  the  properties  con- 
tracted to  be  exchanged  were  made  and  accepted,  or  whether 
they  were  entitled  to  commissions  when  the  contract  of  ex- 
change was  executed? 

It  appears  by  the  record  that  the  defendant,  in  1882,  em- 
ployed the  plaintiff's  to  effect  a  sale  of  his  farm,  and  that  for 
some  time  before  the  negotiations  were  begun  which  resulted 
in  the  contract  to  exchange,  the  owner  of  the  Aldine  had  em- 
ployed the  plaintiffs  to  sell  it.  It  is  alleged  in  the  complaint 
that  $750  was  the  value  and  the  agreed  price  of  the  services 
rendered  by  plaintiffs  for  the  defendant.  The  defendant  in 
his  answer  denied  that  he  agreed  to  pay  any  definite  sum,  but 
alleged  that  he  "agreed  that  if  plaintiffs  should  be  instru- 
mental in  effecting  a  sale  of  said  property  upon  such  terms 
and  for  such  consideration  as  might  be  satisfactory  and  agreed 
upon  by  the  defendant,  and  not  otherwise,  that  he,  the  defend- 
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ant,  would  pay  to  the  plaintiflfs  a  reasonable  commission  for 
their  said  services." 

It  was  also  alleged  in  the  answer  that  February  18,  1889, 
the  defendant  and  Humphery  entered  into  a  contract  (a  copy 
of  which  is  annexed  to  the  answer)  to  convey,  April  1,  1889, 
his  farm,  valued  at  thirty  thousand  dollars,  to  Humphery,  in 
consideration  that  she  would  convey  to  the  defendant  the  Al- 
dine,  together  with  the  furniture  therein,  free  and  clear  from 
all  encumbrance,  except  two  mortgages  amounting  to  fifty-five 
thousand  dollars.  The  defendant  also  alleged  that  Humphery 
was  unable  to  and  never  had  performed  her  contract. 

The  defendant  testified  that  Julius  N.  Kalley,  one  of  the 
plaintiflfs  who  transacted  all  the  business  in  respect  to  the  ex- 
change, spoke  to  him  about  the  Aldine  about  December  20, 
1888,  and  that  afterwards  he  reported  to  Kalley  that  he  had 
examined  it.  The  result  of  his  examination  and  of  subse- 
quent conversations  was,  that  Kalley,  Humphery,  and  the  de- 
fendant went,  some  time  in  the  month  of  February,  1889,  to 
Massachusetts  and  examined  the  defendant's  farm.  Kalley 
testified  that  a  day  or  two  after  returning  from  Massachusetts 
the  defendant  and  Humphery  met  at  the  oflQce  of  plaintiflfs, 
and  the  result  of  their  interview  was  the  written  contract  of  ex- 
change. He  said:  "Q.  Did  they  (defendant  and  Humphery) 
personally  carry  on  their  negotiations  face  to  face?  A.  They 
did,  —  yes,  sir.  Q.  They  entered  into  a  contract?  A.  Yes, 
sir.  Q.  Is  that  the  contract  mentioned  in  the  answer  here? 
A.  Yes,  sir."  This  witness  also  testified  that  at  an  interview 
before  the  parties  went  to  Massachusetts  the  following  con- 
versation was  had:  "Q,  What  did  he,  defendant,  say?  A.  He 
says,  '  If  I  will  make  a  change  for  property  down  there,  what 
will  be  your  charge?'  He  seemed  to  hammer  on  this.  By 
the  Court:  No,  not  what  he  seemed;  just  state  what  he  did  ab- 
solutely say  and  what  you  said.  A.  He  said,  'What  will  be 
your  charge  in  case  you  make  an  exchange?'  I  said,  'The 
price  of  two  and  a  half  per  cent  on  the  value,  thirty  thousand 
dollars,  which  you  put  on  the  farm.' "  Upon  this  question, 
the  defendant  testified:  "  Q.  What  did  he  (Kalley)  say?  A. 
He  said  that  he  thought  he  could  exchange  my  property  free 
and  clear  for  that  property,  free  and  clear  of  all  encumbrances, 
except  two  mortgages  upon  it  for  fifty-five  thousand  dollars. 
Q.  What  did  you  say?  A.  I  will  think  of  the  matter.  Q. 
AVhat  was  the  next  said  between  you  about  it?  A.  Nothing 
further  at  that  time.     Q.  Well,  the  next  time?     A.  The  next 
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time  I  told  him  that  if  I  could  exchange  ray  property  free  and 
clear  for  the  Remsen  Street  flat,  free  and  clear  from  all  encum- 
brances, except  the  two  mortgages.  Q.  By  the  Court:  For  how 
much?  A.  Two  mortgages  for  fifty-five  thousand  dollars,  I 
would  do  so,  but  I  would  not  give  him  any  personal  property 
with  my  farm,  and  that  if  the  exchange  was  made,  I  would 
pay  him  a  commission.  Q.  What  commission?  A.  No  amount 
agreed  upon.  Q.  Anything  stated  by  him  on  that  subject? 
A.  He  said  the  commission  for  out-of-town  property  was  two 
and  a  half  per  cent." 

There  is  no  evidence  that  the  plaintififs  knew  anything  about 
the  title  to  the  Aldine, — that  they  made  any  representations  in 
respect  to  it;  nor  does  it  appear  that  the  defendant  asked  them 
to  make,  or  cause  to  be  made,  a  search. 

The  trial  court  submitted  the  question  as  to  what  this  agree- 
ment was  to  the  jury,  instructing  them  as  follows:  "In  ordi- 
nary cases,  the  law  is  well  settled,  where  a  broker  is  employed 
in  reference  to  a  sale  or  exchange  of  real  estate,  that  when  he 
brings  a  buyer  to  the  seller  who  is  willing  and  ready  to  enter 
into  an  agreement  with  the  seller  for  the  purchase  of  his  prop- 
erty on  the  terms  that  the  seller  has  fixed,  and  the  seller  is 
satisfied  to  accept  him  as  a  purchaser,  then  the  broker  has 
earned  his  commission.  The  earning  of  it  is  not  dependent, 
in  such  cases,  on  the  question  as  to  whether  the  buyer  carries 
out  the  contract,  or  as  to  whether  the  seller  is  able  to  complete 

bis  contract Therefore,  I  say  to  you,  in  the  absence  of 

any  express  agreement  to  the  contrary,  the  law  is,  that  the 
broker  is  entitled  to  his  commissions  when  the  vendor  accepts, 
when  he  (the  broker)  brings  to  the  vendor  a  party  ready  and 
willing  to  accept  the  terms  fixed  by  the  vendor,  and  the  party 
is  satisfactory  to  the  vendor,  and  he  enters  into  a  contract  with 
him.     The  contention  is,  that  there  was  a  diflFerent  agreement 

here Now,  I  propose  to  leave  that  question  to  you  to 

determine.  If  you  find  that  this  was  an  ordinary  contract, 
made  without  any  conditions,  the  broker  employed  in  the  usual 
way,  and  that  there  was  no  bargain  entered  into  between  the 
plaintiffs  and  Mr.  Baker,  that  they  were  only  to  be  paid  their 
commissions  in  case  this  sale  went  through,  then  plaintiffs  are 
entitled  to  recover.  If,  however,  the  bargain  agreed  upon 
between  Mr.  Kalley  and  Mr.  Baker  was,  that  commission  wa* 
only  to  be  paid  in  case  this  whole  transaction  went  through, 
ns  provided  by  the  terms  of  the  contract  of  exchange,  the 
plaintiff  is  not  entitled  to  recover  unless  you  are  satisfied  from 
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the  evidence  here  that  Mr.  Baker  capriciously  refused  to  carry 
out  the  contract." 

To  this  instruction  the  defendant  took  no  exception  except 
to  that  part  of  it  which  laid  down  the  rule  that  ordinarily  the 
broker  "  is  entitled  to  commissions  when  the  parties  have  been 
found  satisfactory  to  each  other,  and  they  have  entered  into  a 
mutual  contract  of  purchase  and  sale." 

This  exception  presents  no  error.  In  Knapp  v.  Wallace,  41 
N.  Y.  477,  the  defendant  employed  a  broker  to  purchase  cer- 
tain real  estate  for  a  price  named,  agreeing  to  pay  him  one 
per  cent  on  that  price  for  his  services.  Through  the  aid  and 
assistance  of  the  broker  a  contract  of  sale  at  the  price  named 
was  entered  into  personally  between  the  defendant  and  the 
owner  of  the  property.  As  a  defense  to  an  action  brought  to 
recoverthe  commissions,  the  defendant  sought  to  show  that  the 
title  of  the  vendor  was  defective,  and  for  that  reason  he  was 
unable  to  perform  his  contract.  It  was  held  "  it  was  no  defense 
to  the  plaintiflF's  claim  that  the  title  to  the  property  was  defect- 
ive. Messmore  (the  broker)  had  not  undertaken  that  it  should 
be  good.  The  contract  between  him  and  defendant  did  not 
place  his  right  to  compensation  on  such  a  condition." 

When  a  broker,  as  a  part  of  his  employment,  assumes  to 
execute  for  his  principal  an  executory  contract  of  sale  or  ex- 
change, he  does  not  become  entitled  to  his  commissions  unless 
the  other  contracting  party  is  able  to  perform  the  contract  on 
his  part:  Barnes  v.  Roberts,  5  Bosw.  73;  McGavock  v.  Woodlief, 
20  How.  221. 

But  under  the  facts  found,  these  and  kindred  cases  have  no 
application  to  this  case. 

The  judgment  should  be  affirmed,  with  costs. 


Broker,  when  Estttlbd  to  Commission:  See  note  to  Ward  v.  Cobb,  148 
Mass.  518;  12  Am.  St.  Rep.  587.  The  geaeral  rule  is,  that  when  a  broker  is 
employed,  for  a  commissioa  to  be  paid,  to  procure  a  purchaser  for  property, 
and  presents  to  the  principal  a  proposed  purchaser,  it  is  for  the  principal 
then  to  decide  whether  the  person  presented  is  acceptable,  and  that  if,  with- 
out any  fraud,  concealment,  or  other  improper  practice  on  the  part  of  the 
broker,  the  principal  accepts  the  person  presented,  and  enters  into  an  en- 
forceable contract  with  him,  the  commission  is  fully  earned:  Francis  v.  Baker, 
♦5  Minn.  83.  The  solvency  and  ability  of  such  purchaser  to  perform  the  ob- 
ligations of  his  contract  are  presumed  until  the  contrary  is  proved:  Oroaae  v. 
Cooky,  43  Minn.  188.  But  an  unqualified  acceptance  by  him  must  be  shown: 
Hannan  v.  FLsher,  8'2  Mich.  208.  After  the  vendor  and  purchaser  have  thus 
come  to  an  agreement,  the  broker  cannot  be  deprived  of  his  compensation  by 
any  act  or  omission  of  the  principal;  as  where  the  vendor  refuses,  without  just 
cause,  to  fulfil  the  contracts  Greenwood  v.  Burton,  27  Neb,  808;  Fiake  v.  Souie, 
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«7  Cal.  313;  O'Brien  v.  Oilkland,  79  Tex.  602;  or  where  he  has  placed  land  for 
sale  OQ  cominission,  knowing  that  a  portion  of  it  belongs  to  another  person* 
«nd  refuses  to  give  a  deed  unless  he  is  paid  for  that  portion:  Cawker  v.  Ap- 
ple, 15  Col.  141;  or  where  he  faiU  to  make  a  good  title:  Ksfle  v.  Bippey,  20 
Or.  447;  even  though  the  contract  provides  that  no  commissions  shall  be  paid 
until  the  sale  is  consummated  by  delivery  of  the  deed:  Oauthier  v.  West,  43 
Minn.  192.  Nor  is  a  contract  to  pay  to  an  agent  for  the  sale  of  a  reservoir- 
dam  site  a  certain  share  of  the  purchase  price,  whether  the  sale  is  effected  by 
the  agent  or  principal,  defeated  or  afifected  by  the  fact  that  the  principal  had 
only  a  possessory  title  to  the  laud  at  the  date  of  the  contract,  and  thereafter 
procured  the  legal  title  thereto,  and  sold  it  as  land:  CampheU  v.  Thomas,  87 
Cal.  428.  But  if  the  contract  provides  in  terms  that  the  commission  is  to  be 
paid  only  on  the  consummation  of  the  sale,  the  agent  cannot  recover  any 
commission,  where  the  principal  refuses  to  complete  the  sale  on  reasonable 
grounds,  as,  for  example,  because  of  a  newly  discovered  want  or  defect  of 
title,  or  on  account  of  an  honest  doubt  as  to  his  title:  Flower  v.  Davidson,  44 
Minn.  46.  A  contract  in  writing  which  authorizes  the  brokers  "solely  to 
•ell "  upon  certain  commissions  will  be  construed  as  simply  conferring  upon 
them  the  exclusive  right  to  sell,  and  not  as  making  the  payment  of  their  com« 
mission  contingent  upon  the  actual  consummation  of  the  sale:  SmiCh  v. 
Schiele,  93  Cal.  144.  But  if  the  agent  complies  with  his  part  of  the  contract 
in  procuring  the  purchaser,  his  right  to  recover  his  commission  does  not  de- 
pend upon  whether  the  power  conferred  on  him  is  to  sell  or  merely  to  secure 
a  buyer:  Fiske  v.  Soute,  87Cal.  313;  Stepfiens  v.  ScoU,  43  Kan.  285. 

If  the  broker  introduces  a  purchaser  to  the  seller,  and  a  sale  is  effected 
through  that  introduction,  the  commission  is  earned,  though  sale  is  made  by 
the  owner  himself:  ScoU  v.  Patterson,  53  Ark.  49.  Where  the  agency  to  sell 
extends  over  a  year,  and  it  is  provided  that  the  commission  shall  be  payable 
if  the  owners  of  the  land  shall  withdraw  the  property  from  sale  or  sell  it 
during  the  year,  the  brokers  are  entitled  to  their  commission  upon  a  sale  or 
«xchange  of  the  land  by  the  owners  themselves,  and  need  not  show  that  they 
have  produced  or  could  have  produced  a  purchaser  within  the  time  fixed  in 
the  contract:  Crane  v.  McCormick,  92  Cal.  176.  The  agent's  rights  are  the 
same  if  the  sale  is  effected  through  another  agent:  Dohinson  v.  McDonald,  92 
Cal.  33.  If  the  vendee  pays  part  of  the  purchase-money,  enters  into  posses- 
•ion,  and  ia  granted  the  privilege  of  selling  any  portion  of  the  lands  pu^ 
chased,  this  constitutes  a  sale  sufficient  to  create  a  liability  in  favor  of  the 
•  brokers,  though  the  purchaser  afterwards  surrenders  the  contract  and  de- 
livers up  possession:  Shainwald  v.  Cody,  92  Cal.  83.  And  if  the  agents  are 
induced  by  a  fraudulent  representation  of  the  principal  to  accept  part  pay- 
ment of  their  commission  in  satisfaction  of  the  obligation  of  the  principal, 
they  are  entitled  to  rescind  the  agreement  for  satisfaction  and  recover  the 
fall  amount  of  commissions  which  had  previously  accrued  by  reason  of  a  sale 
effected  by  the  principal  without  their  knowledge:  Dobinaon  r.  McDonald,  92 
Cal.  33. 

Where  the  agency  is  not  exclusive,  and  the  owner  reserves  the  right  to 
•ell,  he  may,  without  becoming  liable  for  a  commission,  sell  to  a  customer 
who  has  been  negotiating  with  the  agent  witliout  coming  to  definite  terms, 
provided  such  owner  acts  in  good  faith  and  in  ignorance  of  the  negotiations 
with  the  agent:  Cathcart  T.  Bawn,  47  Minn.  34.  Compare  Cullen  v.  Bell,  43 
Minn.  226. 

Whether  the  loss  of  a  sale,  owing  to  the  purchaser's  refusal  or  incapacity 
to  proceed  with  the  bargain,  will  defeat  the  right  of  the  agent  to  recover  his 
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commission  will  depend  upon  the  terms  of  the  contract  of  employment.  Thus 
it  is  held  that  where  the  brokers  have  the  sole  right  to  sell  the  land,  and  a 
commission  of  two  per  cent  on  the  full  amount  for  which  the  property  is  sold 
is  to  be  paid  to  them,  that  commission  is  earned  when  they  produce  a  bona 
Jide  purchaser  on  the  vendor's  terms,  even  though  the  sale  is  not  consum- 
mated, unless  the  failure  to  consummate  it,  the  title  proving  good,  is  charge- 
able  to  the  purchaser:  Smithv.  Schiele,  93  Cal.  144.  But  under  an  agreement 
to  pay  a  commission  when  the  vendees  should  pay  a  specified  sum  on  account, 
and  execute  their  notes  and  a  mortgage  for  the  balance,  no  commission  can 
be  recovered  if  the  purchasers  merely  executed  their  notes  and  mortgage  to 
the  vendor,  but  never  pay  the  required  sum,  and  the  vendor  is  contpelled 
to  take  back  the  property:  McPhail  v.  Buell,  87  Cal.  115.  As  stated  above, 
a  failure  to  make  a  good  title  will  not,  as  a  rule,  defeat  the  right  of  the  agent 
to  a  commission;  but  where  land  which  had  been  bonded  for  sixteen  thousand 
dollars  was  placed  in  a  broker's  hands  for  sale,  with  the  understanding  that 
the  holder  of  the  bond  should  first  make  five  hundred  dollars  out  of  any  sale 
the  broker  might  negotiate,  and  the  broker  should  have  all  profit  in  excess 
thereof,  and  a  sale  was  negotiated  for  eighteen  thousand  dollars,  which  the 
purchaser  refused  to  complete  on  the  ground  of  defect  of  title,  the  broker  was 
held  not  entitled  to  a  commission:  Seattle  L.  Co.  v.  Day,  2  Wash.  451.  Such 
an  agreement  would  obviously  make  the  right  to  a  commission  dependent 
upon  the  actual  consummation  of  the  sale. 

Where  the  agent's  authority  is  to  continue  a  definite  time,  he  cannot  re- 
cover his  commission  unless  he  procures  a  purchaser  and  notifies  the  principal 
before  the  expiration  of  the  period  limited:  Wright  v.  Beach,  82  Mich.  469. 
But  where  the  agent,  prior  to  the  revocation  of  his  authority,  and  within  the 
period  of  employment  fixed  by  the  contract,  places  the  transaction  in  such  a 
position  that  success  is  practically  certain  and  immediate,  the  revocation  of 
his  authority  and  termination  of  his  agency,  against  the  express  provisions 
of  the  contract  of  employment,  does  not  deprive  him  of  his  right  to  a  commis- 
sion: Blumentkal  v.  Ooodall,  89  Cal.  251.  If  no  limit  of  time  is  fixed  between 
the  parties,  and  a  negotiation  is  pending  when  the  agency  is  revoked,  the 
agent  is  entitled  to  commission  if  the  sale  is  afterwards  consummated  by  the 
principal:  Knox  v,  Parker,  2  Wash.  34.  A  contract  may  be  indefinite  in  time 
as  regards  one  part  of  its  terms,  and  definite  as  regards  another,  and  the  lia- 
bility  of  the  principal  will  be  fixed  accordingly:  Leslie  v.  Boyd,  124  Ind,  320. 
An  agent  may  recover  from  two  principals  whom  he  brings  together,  and 
who  make  their  own  bargain  uninfluenced  by  hii  representations:  Cox  t. 
Baun,  127  Ind.  325. 


Berry  v.  American  Central  Insurance  Co. 

[132  Nkw  York,  49.] 
Equitt  —  Mistake  of  Law — Relief  on  the  Grodnd  of.  — An  Assured^ 
induced  by  the  false  representations  of  the  insurer,  through  his  agent,, 
as  to  the  law  governing  the  case,  to  surrender  a  policy  of  insurance  upon 
payment  of  a  sum  much  less  than  that  recoverable  thereon,  is  entitled 
to  relief.  So  held  where  an  agent  of  an  insurance  corporation  repre- 
sented to  an  assured  that  his  policy  was  void  because  he  was  not  the 
sole  and  unconditional  owner  of  the  property  at  the  time  the  insurance 
thereon  was  afi'ected.     The  corporation  must  be  presumed  to  have  known 


March,  1892.]     Berry  v.  American  Central  Ins.  Co.     649 

that  it  was  liable  for  the  whole  loss,  and  to  have  induced  the  assured  to 
rely  npoa  its  supposed  superior  knowledge  of  the  subject,  and  this  re- 
mains true  though  the  agent  who  made  such  representation  believed  it 
to  be  a  correct  statement  of  the  law  applicable  under  the  circumstances. 

Bbscission  —  Tender  of  Draft  Received. — Where  an  assured,  in  com- 
promise of  his  claim,  receives  the  draft  of  the  insurer,  and  thereafter 
.  seeks  to  set  aside  sucli  compromise,  and  to  recover  in  disregard  thereof, 
it  is  sufficient  for  the  assured  to  ofifer,  in  his  complaint,  to  surrender 
such  draft,  and  to  follow  such  offer  by  producing  the  draft  in  court  upon 
the  trial,  and  depositing  it  with  the  clerk,  to  be  delivered  to  the  defend- 
ant. 

Rbscission  —  Restoratiom,  Offer  of.  — In  an  equitable  action  to  resc'nd  a 
settlement  or  compromise,  it  is  sufficient  for  the  plaintiff  to  offer,  in  his 
complaint,  to  restore  what  he  has  received.  After  such  offer,  the  rights 
of  the  parties  will  be  regulated  and  protected  in  the  final  judgment. 

Insurance  —  Interest  of  Assured.  — It  is  not  necessary  that  the  insured 
have  an  interest,  either  legal  or  equitable,  in  the  property  insured.  It 
is  enough  that  he  is  so  situated  with  reference  to  it  that  he  would  be 
liable  to  loss  should  it  be  injured  by  the  peril  insured  against. 

Insurance  —  Interest  of  As.«iured. — A  Tenant  Who  has  Agreed  Ver- 
BALIT  to  Keep  the  Demised  Property  Insured  has  an  insurable  inter- 
est therein,  and  insurance  effected  in  his  name  is  valid  and  enforceable. 

Insurance  —  Waiver  of  Condition.  — If  a  general  agent  of  an  insurance 
corporation,  to  whom  application  is  made  for  insurance,  is  informed  that 
the  property  belongs  to  the  son  of  the  applicant,  and  that  the  latter  ia 
to  have  it  as  a  home  during  his  lifetime,  for  which  he  is  to  have  it  iu- 
Bured,  keep  it  in  repair,  and  pay  taxes,  and  the  corporation  thereafter 
issues  a  policy  of  insurance  in  the  name  of  the  applicant,  this  waives  the 
condition  in  the  policy  declaring  that  it  shall  be  void  if,  "  without  notice 
to  this  company  and  permission  therefor  in  writing  expressed  thereon, 
the  interest  of  the  assured  be  other  than  the  entire,  unconditional,  and 
sole  ownership,  or  if  the  property  insured  be  a  building  standing  on 
ground  not  owned  by  the  assured  ia  fee-simple,"  though  the  policy 
further  provides  that  no  agent  has  any  power  to  waive  any  condition 
therein,  and  that  no  notice  to,  and  no  consent  of  or  agreement  by,  any 
agent  of  the  company  shall  be  binding  on  it  until  such  notice,  consent, 
.  or  agreement  is  clearly  expressed  and  indorsed  in  writing  thereon,  and 
signed  by  such  agent. 

Suit  to  set  aside  a  compromise  settlement,  and  to  can- 
cel a  release  of  a  policy  of  insurance  on  certain  property, 
both  real  and  personal.  The  real  property  belonged  to  plain- 
tiff's son,  who  had  orally  agreed  that  his  father  might  occupy 
it  during  his  lifetime,  in  consideration  of  keeping  it  insured 
and  in  repair,  and  paying  the  taxes,  and  it  was  claimed  that 
the  general  agent  of  the  insurance  company  when  the  applica- 
tion for  insurance  was  made  to  him  was  fully  informed  of  the 
ownership  of  the  property,  and  of  the  circumstances  under 
which  plaintiff  held  possession  of  it.  The  policy  issued  con- 
tained the  conditions  and  limitations  shown  in  the  last  clause 
of  the  syllabus.    After  the  loss  had  occurred  and  proofs  thereof 
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had  been  made,  defendant's  adjuster  called  plaintiflf's  atten- 
tion to  the  conditions  of  the  policy,  and  told  him  that  by  rea- 
son thereof  the  insurer  was  not  liable;  and  acting  upon  thia 
information,  the  plaintiflF  agreed  to  accept  four  hundred  dollars 
in  settlement  of  all  his  claims.  Thereupon  a  check  was  given 
plaintiff,  signed  by  the  general  agent  of  the  defendant,  and  di- 
rected to  it,  attached  to  a  blank  receipt,  and  the  check  provided 
that  it  would  not  be  paid  if  detached  from  such  receipt.  The 
plaintiff,  on  being  informed  that  the  advice  given  him  by  the 
defendant's  adjuster  was  incorrect,  offered  by  letter  to  return 
the  draft  and  demanded  payment  of  the  loss  in  full,  and  such 
payment  having  been  refused,  he  brought  this  action.  The 
trial  court  gave  judgment  in  plaintiff's  favor,  and  the  general 
term  affirmed  it  on  appeal. 

/.  N.  Ames,  for  the  appellant. 

Hannihal  Smith,  for  the  respondent. 

Brown,  J.  There  was  in  this  case  no  misrepresentation  as 
to  any  fact  which  was  material  to  the  plaintiff's  right  to  re- 
cover upon  the  policy.  Indeed,  there  is  no  evidence  but  that 
the  adjuster  personally  acted  in  entire  good  faith,  and  having 
no  knowledge  of  the  information  received  by  the  agents  as  to 
the  title  when  the  insurance  was  effected,  doubtless  believed 
that  .the  policy  was  void.  But  any  knowledge  or  information 
which  any  of  the  defendant's  agents  received  during  the  trans- 
action with  the  plaintiff  is  by  law  imputed  to  it;  and  assuming 
that  the  plaintiff,  at  the  time  of  effecting  the  insurance,  stated 
correctly  the  facts  as  to  the  title,  the  statement  made  by  the 
adjuster  that  the  policy  was  void,  by  reason  of  its  conditions 
and  the  fact  that  the  plaintiff's  son  was  the  owner,  was,  as  ema- 
nating from  the  defendant,  fraudulent  in  law  and  deceitful. 

The  court  found  in  substance  that  the  settlement  and  the 
cancellation  of  the  policy  was  procured  by  the  statement  made 
to  the  plaintiff  that  the  policy  was  void,  and  that,  relying  upon 
such,  plaintiff  was  led  into  a  mistake  as  to  his  legal  rights 
thereunder. 

The  evidence  on  the  subject  was,  that  the  adjuster  read  to 
the  plaintiff  the  clause  in  the  policy  declaring  that  it  should 
be  void  if  the  interest  of  the  assured  was  other  than  that  of 
sole  and  unconditional  ownership,  and  told  him  that  he  was 
well  acquainted  with  the  law  of  insurance,  and  because  the 
property  belonged  to  his  son,  plaintiff  had  no  right  to  insure 
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it  in  his  own  name,  and  the  policy  was,  for  that  reason,  void, 
and  nothing  couid  be  collected  upon  it. 

The  plaintifif  was  a  man  of  little  business  experience, 
although  he  had  education  enough  to  understand  the  trans- 
action and  read  the  papers  which  he  signed,  and  he  made  the 
settlement  voluntarily,  without  any  coercion  upon  him,  but 
relied  upon  the  representation  as  to  the  law  governing  his  case 
which  the  defendant  falsely  made  to  him. 

There  is  no  question,  of  course,  but  that  a  court  of  equity 
cannot  grant  relief  solely  upon  a  mistake  of  law.  But  there 
was  here  more  than  a  mistake.  There  was  a  surrender  of 
legal  rights  intentionally  induced  and  procured  by  a  false 
representation  as  to  the  law  governing  the  case.  The  defend- 
ant must  be  presumed  to  have  known  that  it  was  liable  for 
the  whole  loss,  and  by  falsely  representing  that  under  the  law 
applicable  to  the  case  the  policy  was  void,  when  in  fact  it  was 
valid,  it  induced  the  plaintifif  to  rely  upon  the  superior  knowl- 
edge that  it  possessed  upon  the  subject,  and  to  surrender  to  it 
his  claim. 

This  clearly  constituted  fraud,  and  there  would  be  manifest 
injustice  in  upholding  a  settlement  under  such  circumstances. 
We  think  the  case  falls  within  well-settled  rules  of  equitable 
jurisdiction,  and  that  the  decision  of  the  special  term  was 
right:  2  Poraeroy's  Eq.  Jur.,  sees.  847-849;  Willard's  Equity, 
68,  69;  Busch  v.  Busch,  12  Daley,  476;  Wheeler  v.  Smith,  9 
How.  55;  Cooke  v.  Nathan,  16  Barb.  342;  Boyd  v.  De  La  Mon- 
tagnie,  73  N.  Y,  498;  29  Am.  Rep.  197;  Jordan  v.  Stevens,  51 
Me.  78;  81  Am.  Dec.  556;  Michigan  Mut.  L.  Ins.  Co.  v.  BoweSj 
42  Mich.  19;  Freeman  v.  Curtis^  51  Me.  140;  81  Am.  Dec. 
664. 

The  appellant  does  not,  however,  question  the  power  of  the 
court  to  grant  relief  in  such  a  case,  and  the  only  point  seriously 
urged  upon  us  in  this  connection  is,  that  the  plaintiff  made  no 
proper  or  sufficient  tender  of  the  draft  to  the  defendant  before 
bringing  suit.  The  plaintiff  offered  in  his  complaint  to  de- 
liver up  the  draft,  and  upon  the  trial  produced  it  in  court,  and 
by  the  decree  it  was  to  be  deposited  with  the  clerk,  and  de- 
livered to  the  defendant  or  its  agent. 

It  was  unnecessary  for  the  plaintiff  to  do  more  than  he  did. 
In  fact,  he  had  received  nothing  from  the  defendant.  Between 
parties  the  note  of  one  of  them  is  not  property,  but  a  mere 
promise  to  pay,  which  is  avoided  by  rescission  of  the  contract. 

The  draft  which  plaintiff  held  was  drawn  upon  defendant 
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by  its  own  agent.  It  was  of  no  greater  force  or  value  than  the 
defendant's  note  would  have  been,  and  in  such  a  case  a  tender 
and  surrender  upon  trial  was  all  that  was  essential  to  the 
plaintiflTs  right  to  the  relief  sought:  Thurston  v.  Blanchard, 
22  Pick.  18;  33  Am.  Dec.  700;  Nichols  v.  Michael,  23  N.  Y. 
264;  80  Am.  Dec.  259;  Gould  v.  Cayuga  Co.  Nat.  Bank,  86 
N.  Y.  75-82. 

But  in  an  equity  action  to  rescind  a  settlement,  the  rule 
invoked  by  defendant  has  no  application.  If  the  plaintiff  had 
failed  on  the  trial  the  settlement  would  have  stood,  and  he 
would  have  been  entitled  to  retain  and  use  the  draft.  And  it 
is  sufficient  in  such  an  action  for  the  plaintifif  to  offer  in  his 
complaint  to  restore  what  he  has  received,  and  the  rights  of 
the  parties  are  then  regulated  and  protected  in  the  judgment: 
Allerton  v.  Allerton,  50  N.  Y.  670;  Vail  v.  Reynolds,  118  N.  Y. 
297-307. 

We  come,  therefore,  to  the  question  whether  a  recovery  upon 
the  policy  can  be  upheld.  The  first  contention  of  the  defend- 
ant is,  that  the  defendant  had  no  insurable  interest  in  the 
buildings. 

The  rule  is  well  settled  that  it  is  not  necessary  to  support 
an  insurance  that  the  assured  should  have  an  interest,  legal 
or  equitable,  in  the  property  destroyed.  It  is  enough  if  he  is 
so  situated  with  reference  to  it  that  he  would  be  liable  to  loss 
if  it  is  destroyed  or  injured  by  the  peril  insured  against. 

In  brief,  a  person  may  insure  against  his  liability  with  ref- 
erence to  a  certain  property  as  well  as  his  interest  therein: 
Insurance  Co.  v.  Chase,  5  Wall.  509-513;  National  Filtering 
Oil  Co.  V.  Citizens'  Ins.  Co.,  106  N.  Y.  535-541;  60  Am.  Rep. 
473;  3  Kent's  Com.,  6th  ed.,  276. 

The  test  of  insurable  Interest  is  whether  an  injury  to  the 
property,  or  its  destruction  by  the  peril  insured  against,  would 
involve  the  assured  in  pecuniary  loss:  Wood  on  Fire  Insur- 
ance, sec.  282. 

Thus  a  common  carrier  may  insure  goods  intrusted  to  him 
to  their  full  value,  without  regard  to  his  liability  to  the  owner: 
Crowley  v.  Cohen,  3  Barn.  &  Adol.  478;  London  &  N.  W.  R'y 
Co.  V.  Glyn,  1  El.  &  E.  652. 

So  may  a  warehouseman,  although  liable  to  the  owner  only 
for  his  own  negligence:  Waters  v.  Monarch  F.  &  L.  Ass.  Co.,  5 
El.  &  B.  870;  Stillwell  v.  Staples,  19  N.  Y.  401;  De  Forest  v. 
Fulton  F.  Ins.  Co.,  1  Hall,  84. 

So  may  a  charterer  of  a  vessel,  who  is  liable  to  pay  its  value 
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in  case  of  loss,  or  has  contracted  to  insure  it  against  usual 
risks:  Oliver  v.  Greene,  3  Mass.  133;  3  Am.  Dec.  96;  Bartlet 
V.  Waiter,  13  Mass.  267;  7  Am.  Dec.  143. 

Insurers  of  a  building  have  an  insurable  interest  therein 
which  they  may  reinsure:  New  York  Bowery  F.  Ins.  Co.  v.  New 
York  F.  Irut.  Co.,  17  Wend.  359. 

And  a  tenant,  who  has  agreed  verbally  to  keep  the  demised 
property  insured,  is  liable  to  the  lessor  for  a  breach  of  that 
agreement,  and  has  an  insurable  interest  in  the  property  to 
the  extent  of  the  amount  agreed  to  be  insured:  Lawrence  v. 
St.  Mark'8  F.  Ins.  Co.,  43  Barb.  479. 

Other  illustrations  of  this  rule  are  to  be  found  in  Herkimer 
V.  Rice,  27  N.  Y.  163;  Kline  v.  Queen's  Ins.  Co.,  7  Hun,  267; 
69  N.  Y.  614;  Waring  v.  Indemnity  F.  Ins.  Co.,  45  N.  Y.  606; 
6  Am.  Rep.  146;  May  on  Insurance,  o.  6;  1  Wood  on  Fire  Insur- 
ance, 0.  8. 

The  principle  upon  which  these  cases  all  rest  is,  that  there 
is  a  possible  liability  arising  out  of  the  peril  insured  against, 
and  that  creates  an  insurable  interest. 

Under  the  contract  with  his  son,  the  plaintiflF  bad  agreed, 
among  other  things,  to  keep  the  property  insured,  and  this 
agreement  gave  him  a  right  to  insure  the  buildings  in  his  own 
name  to  their  full  value.  The  defendant  contends  that  as  the 
contract  with  his  son  was  by  parol  and  hence  void,  the  plain- 
tiflF had  no  interest  in  or  liability  towards  the  insured  property. 
This  proposition  might  have  some  weight  if  the  insurance  was 
upon  the  title  or  interest  of  the  plaintiflf  as  life  tenant,  or  if 
there  had  been  representations  on  the  part  of  the  plaintiflf  that 
such  was  the  interest  intended  to  be  insured.  But  we  think 
it  has  no  application  to  the  case  made  by  the  evidence.  The 
plaintiflf,  while  in  the  unquestioned  enjoyment  and  possession 
of  the  property,  could  not  deny  his  liability  under  the  contract 
with  his  son  to  insure,  and  under  that  agreement,  so  far  as  is 
disclosed  in  this  action,  would  have  been  liable  for  the  loss  of 
the  buildings,  if  he  had  failed  to  insure  them. 

The  defendant,  if  it  had  notice  of  the  relation  which  plain- 
tiflf bore  to  the  property,  cannot  deny  the  legality  of  its  con- 
tract, although  it  may  be  that  the  plaintiflf  could  not  have 
enforced  against  his  son  his  right  to  use  the  property  for  life 
had  that  been  denied.  The  final  question  is,  whether  the  de- 
fendant had  such  notice  of  the  facts  as  to  the  title  to  the  prop- 
erty as  justified  the  court  in  finding  that  it  had  waived  the 
conditions  heretofore  quoted. 


654         Bbrby  v.  American  Central  Ins.  Co.    [Nevr  York, 

The  question  of  waiver  was  one  of  fact,  and  we  think  the 
evidence  was  sufficient  to  support  the  conclusion  reached. 

There  was  evidence  to  the  eflfect  that  plaintiff  informed  the 
agent  who  issued  the  policy  that  his  son,  who  lived  in  Chicago, 
had  bought  the  property  for  him,  and  he  was  to  have  it  as  a 
home  as  long  as  he  lived,  and  that  he  was  to  insure  it,  keep  it 
in  repair,  and  pay  the  taxes. 

This  statement  fairly  gave  notice  to  the  agent  that  the  plain- 
tiff was  not  the  owner  of  the  property,  and  that,  as  a  part  of 
the  consideration  for  its  use  and  possession,  he  had  agreed  to 
insure  it. 

If  the  defendant  desired  further  information  as  to  the  title, 
it  should  have  requested  it,  and  not  having  done  so,  it  must  be 
assumed  now  to  have  had  notice  of  such  facts  as  it  could  with 
reasonable  diligence  then  have  ascertained. 

This  evidence  justified  the  finding  that  the  conditions  of 
the  policy  as  to  title  were  waived,  and  this  conclusion  was  not 
weakened  by  the  fact  that  in  the  policy  delivered  there  was  a 
condition  that  no  agent  had  power  to  waive  any  of  the  condi- 
tions of  the  policy,  and  no  notice  to  or  agreement  by  any  agent 
would  be  binding  on  the  defendant  unless  expressed  in  writing 
and  indorsed  upon  the  policy  and  signed  by  the  agent. 

The  agents  who  issued  the  policy  were  general  agents  hav- 
ing authority  to  make  contracts  without  reference  to  the  home 
office,  and  their  power  to  waive  conditions  in  the  policy  was 
co-existent  with  that  of  the  company  itself:  Trustees  v.  Brook- 
lyn F.  Ins.  Co.,  19  N.  Y.  305;  Walsh  v.  Hartford  F.  Ins.  Co.,  73 
N.  Y.  5-9. 

Conditions  which  enter  into  the  validity  of  a  contract  of 
insurance  at  its  inception  may  be  waived  by  agents,  and  are 
waived  if  so  intended,  although  they  remain  in  the  policy  when 
delivered:  Van  Schoick  v.  Niagara  F.  Ins.  Co.,  68  N.  Y.  434; 
Bennett  v.  North  British  &  M.  Ins.  Co.,  81  N.  Y.  273;  37  Am. 
Rep.  501;  Woodruff  v.  Imperial  F.  Ins.  Co.,  83  N.  Y.  133; 
Haight  v.  Continental  Ins.  Co.,  92  N.  Y.  51. 

The  judgment  should  be  affirmed. 


A  Bare  Mistake  of  Law  without  more  will  rarely,  if  ever,  be  a  ground 
for  relief  in  equity:  Allen  v.  Elder,  76  Ga.  674;  2  Am,  St.  Rep.  63,  and  note. 
But  such  relief  will  ah'-ays  be  granted  where  one  party  has  been  unduly  influ- 
enced or  misled  by  the  other:  Jordan  v.  Stevens,  51  Me.  78;  81  Am.  Dec.  556, 
and  note;  or  where  the  opportunities  aflforded  by  the  mistake  are  used  for  the 
purpose  of  gaining  an  unconscionable  advantage:  IJenson  v.  Markoe,  37  Minn. 
30;  5  Am.  St.  Eep.  816;  or  where  a  compromise  has  been  made,  for  which 
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there  is  no  other  motive  than  a  mistake  of  plain  law;  or  where  the  compro- 
mise is  evidence  of  fraud,  surprise,  or  imbecility:  Underioood  v.  Brockman, 
4  Dana,  309;  29  Am.  Dec  407.  See  also  the  notes  to  Lawrence  v.  Beaubien^ 
23  Am.  Dec.  164,  165,  and  to  Black  v.  Ward,  15  Am.  Rep.  171. 

Knowlkob  01  Principal  Imputed  to  Agent.  —  The  doctrine  that  a  prin- 
cipal may  avail  himself  of  a  contract,  due  to  the  false  representations  of  an 
agent  who  makes  those  representations  believing  them  to  be  true,  has  never 
been  seriously  maintained,  except  in  the  famous  English  case  of  Comfooi  v. 
Fowke,  6  Mees.  &  W.  358.  That  decision  has  never  been  received  as  a  sound 
authority,  and  in  fact  is  generally  considered  to  have  been  decided  on  a 
mere  point  of  pleading.  It  has  been  frequently  overruled  iu  this  country, 
as  in  the  late  case  of  Mayer  v.  Dean,  115  N.  T.  556. 

Hb  Who  Seeks  Equity  must  do  Equity:  Yard  v.  Pacific  Mutxtal  Inf. 
Co.,  10  N.  J.  Eq.  480;  64  Am.  Dea  467.  Thus  a  vendor  cannot  rescind  his 
contract  of  conveyance  and  at  the  same  time  hold  on  to  what  he  has  received: 
Wetithafery.  Patterson,  120  Ind.  459;  16  Am.  St.  Rep.  330;  Hammond  v.  Wal- 
lace, 85  Cal.  522;  20  Am.  St.  Rep.  239;  PUlUpa  v.  Uerndon,  78  Tex.  378;  22 
Am.  St.  Rep.  59;  Drew  v.  Pedlar,  87  Cal.  443;  22  Am.  St.  Rep.  257.  So,  also, 
a  party  rescinding  a  contract  for  fraud  mhst  return  what  he  has  received  on 
it,  or  offer  to  do  so:  Mataon  v.  Bovet,  1  Denio,  69;  43  Am.  Dec.  651. 

Insurable  Interest.  — See  generally  extended  note  to  Strong  v.  Ina.  Co., 
20  Am.  Dec.  510-518.  Such  interest  exists  wherever  a  legal  connection  caa 
be  shown  to  exist  between  injury  to  the  thing  insured  and  the  loss  to  the 
party  insuring:  McDonald  v.  Black,  20  Ohio,  185;  55  Am.  Dec.  448.  In  Im- 
pei-ial  F.  Ins.  Co.  v.  Dunham,  117  Fa.  St.  460,  2  Am.  St.  Rep.  686,  it  was 
held  that  the  purchaser  of  lands  under  articles  of  agreement,  though  the 
purchase-money  is  unpaid,  has  an  insurable  interest  in  buildings  on  the  land, 
within  the  contemplation  of  a  policy  containing  a  condition  that  it  should 
be  void  "  if  the  interest  of  the  assured  should  be  other  than  the  entire,  un« 
conditional,  and  sole  ownership,  or  if  the  property  insured  be  a  building 
standing  on  ground  not  owned  by  the  assured  in  fee-simple." 

Waiver  of  Conditions  by  Aobnt  of  Insurance  Company:  See  note  to 
Wheaton  v.  Ins,  Co.,  9  Am.  St.  Rep.  234-236.  As  to  oral  waiver,  see  notes  to 
Plien'a  Ina.  Co.  v.  Bowdre,  19  Am.  St.  Rep.  333;  and  to  McFarland  v.  Ins. 
Co.,  19  Am.  St.  Rep.  726.  An  insurance  agent  authorized  to  take  risks  and 
issue  policies  has  authority  to  waive  by  parol  a  condition  in  a  policy  issued  by 
him:  Orubba  r.  N.  Car.  Home  Ina.  Co.,  108  N.  C.  472;  23  Am.  St.  Rep.  62. 
An  insurance  company  cannot  so  limit  its  capacity  to  contract  by  genera) 
stipulations  against  waiver  of  conditions,  or  that  its  contracts  or  waivers 
must  b«  in  writing,  that  it  cannot,  by  its  agents,  make  an  oral  contract  or  an 
oral  waiver,  not  forbidden  by  the  statute  of  frauds:  Farnum  r.  Phcenix  Ina. 
Co.,  83  Cal  246;  17  Am.  St  Rep.  233. 
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Allan  v.  State  Steamship  Company. 

[132  New  Yoek,  91.] 

EviDENCB  —  Burden  of  Proof.  —  The  Liability  of  Druggists  is  the  same 
as  that  governing  the  liability  of  professional  persons  whose  work  requires 
special  knowledge  or  skill,  and  such  a  person  is  not  legally  responsible 
for  an  unintentional  consequential  injury  resulting  from  a  lawful  act, 
when  the  failure  to  exercise  proper  care  cannot  be  imputed  to  him,  and 
the  bnrden  of  proving  such  lack  of  care,  when  the  act  is  lawful,  is  upon 
the  plaintiff. 

ShIPPINO  — LlABILITT  OF  CaRRIKR  OF  PASSENGERS  FOR  NeoLIOENCK  OF  PhT* 
8ICIAN.  —If  a  physician  of  a  passenger  ship,  being  applied  to  for  a  drug 
by  a  passenger,  furnishes  another,  which  is  taken  by  him  in  ignorance  of 
the  mistake  and  to  his  injury,  the  owners  of  the  ship  are  not  answerable 
in  damages,  where  they  have  in  every  respect  complied  with  the  statute 
requiring  them  to  carry  a  duly  qualified  medical  practitioner,  and  to  pro- 
vide for  the  use  of  passengers  a  supply  of  medicines,  which  medicines 
shall,  in  the  judgment  of  the  emigration  officer  of  the  port  of  clearance, 
be  of  good  quality  and  properly  packed,  and  placed  in  the  charge  of  a 
medical  practitioner,  and  the  medical  practitioner  is,  as  the  statute  re- 
quires,  authorized  by  law  to  practice,  and  his  name  has  been  notified  to 
such  emigration  officer  and  has  not  been  objected  to.  When  the  ship- 
owners  complied  with  the  statute,  they  had  no  further  duty  to  perform, 
and  they,  therefore,  cannot  be  held  answerable  for  the  negligence  of  the 
medical  practitioner. 

Ship-owner  is  not  Liable  for  Confusion  in  the  "  Surgery,"  or  Disorder 
IN  THE  Arrangement  of  Medicines,  if  they  were  in  proper  order  when 
placed  in  charge  of  the  physician.  No  officer  of  the  ship  is  competent 
to  supervise  the  physician,  and  hence  the  ship-owners  cannot  be  deemed 
negligent  in  not  supervising  him.  The  physician  is  not  the  shipowner's 
servant,  doing  his  work  and  subject  to  his  direction,  and  therefore  such 
owner  is  not  liable  for  the  act  or  neglect  of  the  physician. 

Action  to  recover  damages  for  injury  suffered  by  the  plain- 
tiff while  a  passenger  on  the  steamer  State  of  Georgia,  on  a 
voyage  from  Glasgow  to  New  York,  from  the  ship's  physician 
giving  him  calomel  when  he  called  for  quinine.  Judgment 
in  favor  of  the  plaintiff  was  affirmed,  and  a  new  trial  denied 
by  the  general  term. 

William  D.  Guthrie,  for  the  appellant. 

M.  L.  TownSy  for  the  respondent. 

Brown,  J.  The  learned  counsel  for  the  respondent  contends 
that  when  the  plaintiff  applied  for  quinine  she  had  a  right  to 
rely  upon  receiving  that  medicine,  and  if  she  was  given  any- 
thing else  the  defendant  was  liable  for  the  injuries  sustained, 
and  that  mistake  upon  the  part  of  the  physician  having  charge 
of  the  ship's  medicines  was  not  a  defense. 

Van  Wyck  v.  Allen,  69  X,  Y.  62,  25  Am.  Rep.  136,  and  Thomas 
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▼.  Winchester,  6  N.  Y.  397,  57  Am.  Dec.  455,  are  the  authorities 
cited  in  support  of  that  proposition. 

The  first  case  was  an  action  upon  contract  for  breach  of  an 
implied  warranty.  The  main  question  there  decided  related 
to  the  rule  of  damages.  The  case  has  no  application  to  an 
action  for  a  wrong  which  has  its  foundation  in  the  violation  of 
a  duty  entirely  outside  of  and  beyond  the  stipulations  of  the 
contract.  Thomas  v.  Winchester,  6  N.  Y.  397,  57  Am.  Dec.  455, 
was  decided  upon  the  negligence  of  the  defendant.  The  trial 
court  charged  the  jury  that  "if  the  defendant  was  guilty  of 
negligence  in  putting  up  and  vending  the  extracts  in  question, 
the  plaintiff  was  entitled  to  recover,"  and  this  court  held  that 
the  liability  of  the  defendant  did  not  arise  out  of  any  contract 
or  direct  privity  between  him  and  the  plaintiff,  but  out  of  the 
duty  imposed  upon  him  to  avoid  acts  in  their  nature  danger- 
ous to  the  lives  of  others.  And  in  carelessly  labeling  a  deadly 
poison  as  a  harmless  medicine  and  sending  it  so  labeled  into 
the  market,  the  court  found  the  negligence  upon  which  a  recov- 
ery was  sustained. 

But  whether  the  druggist,  who  made  the  immediate  sale  of 
the  poison  to  the  plaintiff,  would  have  been  liable  to  her,  or 
whether  he  was  justified  in  selling  the  article  upon  the  faith 
of  the  defendant's  label,  was  not  in  that  case  decided. 

That  precise  question  was  decided,  however,  in  Brown  v. 
Marshall,  47  Mich.  576,  41  Am.  Rep.  728,  and  in  Beckwith  v. 
Oatman,  43  Hun,  265. 

In  both  of  these  cases  a  recovery  was  permitted  by  the  trial 
courts  upon  proof  of  the  fact  of  a  sale  of  poison  to  a  per^^on 
who  called  for  a  harmless  drug,  and  the  question  of  negligence 
was  withdrawn  from  the  consideration  of  the  jury,  over  the 
defendant's  objection  and  exception. 

In  both  cases  the  exception  was  sustained,  the  appellate 
courts  holding  that  a  failure  on  the  part  of  the  druggist  or  his 
clerk  to  exercise  due  care  and  skill  must  be  proved. 

We  quote  with  approval  from  the  opinion  of  Judge  Cooley 
in  the  Michigan  case:  "The  question  is,  whether  the  delivery 
at  a  drug-store  of  a  deleterious  drug  to  one  who  calls  for  one 
that  is  harmless,  and  a  damage  resulting  therefrom,  will  not 
merely  tend  to  make  out  a  right  of  action,  but  of  themselves 
give  a  right  of  action,  even  though  there  may  have  been  no 
intentional  wrong,  and  the  jury  may  believe  there  was  no  neg- 
ligence. That  such  an  error  might  occur  without  fault  on  the 
part  of  the  druggist  or  his  clerks  is  readily  supposable.    He  may 
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have  bought  his  drugs  from  a  reputable  dealer,  in  whose  ware- 
house they  have  been  tampered  with  for  the  purposes  of  mis- 
chief. It  is  easy  to  suggest  accidents  after  they  come  to  hia 
own  possession,  or  wrongs  by  others,  of  which  he  would  be 
ignorant,  and  against  which  a  high  degree  of  care  would  not 
give  perfect  protection.  But  how  misfortune  occurs  is  unim- 
portant if,  under  all  circumstances,  the  fact  of  occurrence  is 
attributable  to  him  as  legal  fault.  The  case,  it  must  be  con- 
ceded, is  one  in  which  a  very  high  degree  of  care  may  justly  be 

required It  is  therefore  proper  and  reasonable  that  the 

care  required  shall  be  proportioned  to  the  danger  involved. 
But  we  do  not  find  that  the  authorities  have  gone  so  far  as  to 
dispense  with  actual  negligence  as  a  necessary  element  in  the 
liability  when  a  mistake  has  occurred." 

No  case  is  cited  which  conflicts  with  the  rule  thus  stated, 
and  I  think  no  authority  to  the  contrary  exists  in  this  state. 

The  rule  of  liability  applicable  to  a  druggist  in  cases  of  this 
character  is  the  same  as  that  which  governs  the  liability  of 
professional  persons  whose  work  requires  special  knowledge  or 
skill,  and  a  person  is  not  legally  responsible  for  any  uninten- 
tional consequential  injury  resulting  from  a  lawful  act  when 
the  failure  to  exercise  due  and  proper  care  cannot  be  imputed 
to  him,  and  the  burden  of  proving  such  lack  of  care,  when  the 
act  is  lawful,  is  upon  the  plaintiff:  Brown  v.  Marshall,  47 
Mich.  576;  41  Am.  Rep.  728;  Thomas  v.  Winchester,  6  N.  Y. 
397;  57  Am.  Dec.  455;  Beckwith  v.  Oatvian,  48  Hun,  265; 
Losee  v.  Buchanan,  51  N.  Y.  476-488;  10  Am.  Rep.  623; 
Carpenter  v.  Blake,  75  N.  Y,  12;  Morris  v.  Piatt,  32  Conn.  75; 
Simonds  v.  Henry,  39  Me.  155;  63  Am.  Dec.  611;  Fleet  v.  Hoi- 
lenkemp,  13  B.  Mon.  219;  56  Am.  Dec.  563. 

Negligence  of  the  defendant,  therefore,  being  the  foundation 
of  theplaintiff's  cause  of  action,  we  proceed  to  the  considera- 
tion of  the  facts  of  the  case. 

The  defendant  was  a  common  carrier  of  passengers,  and  we 
need  not  discuss  whether  the  common  law  imposed  upon  it 
any  duty  to  treat  those  who  were  sick,  nor  whether  it  made  it 
responsible  for  their  proper  care  or  management. 

The  duty  that  it  assumed  in  this  respect  in  this  case  was 
imposed  upon  it  by  the  statute  of  Great  Britain  under  the  laws 
of  which  it  was  incorporated. 

That  statute,  known  and  cited  as  "The  Passengers'  Act, 
1855,"  and  entitled  "An  act  to  amend  the  law  relating  to  the 
carriage  of  passengers  by  sea,"  passed  August  14,  1855,  en- 
acts: — 
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1.  That  "  every  passenger  ship  shall  ....  carry  a  duly 
qualified  medical  practitioner,  who  shall  be  rated  on  the  ship's 
articles  ":  Sec.  41. 

2.  "  The  owner  or  charterer  of  every  passenger  ship  shall 
provide  for  the  use  of  the  passengers  a  supply  of  medicine 
.  .  .  .  proper  and  necessary  for  diseases  ....  incident  to  sea 
voyages,  and  for  the  medical  treatment  of  the  passengers  during 
the  voyage;  and  such  medicines  ....  shall,  in  the  judgment 
of  the  emigration  officer  at  the  port  of  clearance,  be  good  in 
quality  and  sufficient  in  quantity  for  the  probable  exigencies 
of  the  intended  voyage,  and  shall  be  properly  packed  and 
placed  under  the  charge  of  the  medical  practioner,  ....  to 
be  used  at  his  discretion  ":  Sec.  43. 

3.  "No  passenger  ship  ...  .  shall  clear  out  or  proceed  to 
sea  until  some  medical  practitioner,  to  be  appointed  by  the 
emigration  officer  at  the  port  of  clearance,  shall  have  inspected 
such  medicines  ....  as  are  required  to  be  supplied  by  the 
last  section,  ....  and  shall  have  certified  to  the  said  emigra- 
tion officer  that  the  said  ship  contains  a  sufficient  supply* 
etc.":  Sec.  44. 

And  by  section  42  it  was  further  provided  that  "  no  medical 
practioner  should  be  considered  to  be  duly  qualified  for  the 
purposes  of  this  act  unless  authorized  by  law  to  practice  in 
some  part  of  her  majesty's  dominions  as  a  physician,  surgeon, 
or  apothecary,  nor  unless  his  name  shall  have  been  notified  to 
the  emigration  officer  at  the  port  of  clearance,  and  shall  not  be 
objected  to  by  him." 

It  was  alleged  and  proved  that  the  defendant,  for  the  pur- 
pose of  advertising  its  line,  issued  a  prospectus  which  contained 
the  following  statement:  "  An  experienced  surgeon  is  carried 

on  board  every  ship All  medicines,  medical  comforts, 

and  attendance  required  are  supplied  gratis." 

This  prospectus,  it  will  be  observed,  went  no  further  in  its 
representation  than  the  requirements  of  the  statute.  A  medi- 
cal practitioner  duly  qualified  as  required  by  the  provisions  of 
the  act  quoted  may  fairly  be  assumed  to  be  referred  to,  and 
the  fact  that  no  charge  was  made  for  medicines  neither  added 
to  nor  qualified  the  <luty  resting  upon  the  defendant  under  the 
law.  The  defendant's  liability  must  be  sought  for  in  its  failure 
to  perform  the  duty  imposed  upon  it  by  the  statute. 

Beyond  that  it  had  assumed  none  and  had  none  to  perform, 
and  consequently  violated  none  owing  to  its  passengers.  If 
the  things  which  the  statute  required  it  to  do  were  performed 
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with  due  and  proper  care,  its  duty  to  the  passengers  was  dis- 
charged. 

The  obligations  imposed  by  the  statute  were  twofold:  1. 
To  employ  a  duly  qualified  physician;  and  2.  To  provide  a 
supply  of  medicines,  properly  packed  and  labeled,  and  suit- 
able and  necessary  for  disease  incident  to  sea  voyages.  When 
these  two  things  had  been  done,  and  the  certificate  of  their  per- 
formance given  by  the  government  ofl&cers,  the  ship  was  per- 
mitted to  proceed  upon  its  voyage,  and  the  medicines  were 
from  that  time  under  the  charge  of  the  physician,  to  be  used 
at  his  discretion.  No  negligence  is  claimed  to  exist  in  the 
performance  of  either  of  these  duties.  No  evidence  was  offered 
that  the  supply  of  medicine  was  insufficient  in  quantity  or 
quality,  and  the  respondent's  counsel  concedes  that  the  com- 
petency of  the  physician  was  established,  and  the  court  charged 
the  jury  that  for  his  negligence  the  defendant  was  not  respon- 
sible. 

The  plaintiff,  however,  gave  evidence  by  a  passenger  that  he 
applied  to  the  physician  for  medicine  on  the  same  evening 
that  the  plaintiff  did,  and  that  he  found  the  "  surgery,"  where 
the  medicines  were  kept,  in  disorder  and  confusion;  that 
some  of  the  bottles  were  in  the  racks  and  others  on  the  racks, 
and  looked  as  if  they  were  out  of  place;  and  it  was  by  the  trial 
court  left  to  the  jury  to  determine  whether  the  "surgery"  was 
in  such  a  condition  of  confusion  as  to  show  that  the  com- 
pany did  not  use  ordinary  care  in  providing  medicines  and 
properly  labeling  them,  or  left  them  open  so  that  a  mistake 
was  very  liable  to  occur. 

As  already  stated,  there  was  no  evidence  of  a  failure  to  pro- 
vide an  adequate  and  proper  quantity  of  medicine  of  good 
quality,  and  none  that  they  were  not  properly  packed  and  la- 
beled, or  that  the  "  surgery  "  was  not  properly  fitted  up,  or 
that  it  was  an  improper  place  for  the  purposes  designated. 

All  the  evidence  on  that  subject  came  from  the  defendant, 
and  was  to  the  effect  that  all  that  the  statute  required  was  done, 
and  that  the  government  officers  certified  to  its  performance. 
The  negligence  charged,  therefore,  rests  in  the  confusion  in 
the  "  surgery,"  and  the  disarrangement  of  the  bottles.  It  was 
affirmatively  shown  by  defendant  that  between  Glasgow  and 
Greenock,  during  the  first  two  hours  of  the  voyage,  the  medi- 
cines were  inspected  by  the  medical  examiner  of  the  port  of 
Glasgow,  with  the  assistance  of  the  physician,  and  that  they 
were  then   properly  packed  and   labeled,  and  placed  in  the 
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racks.  The  statute  required  that  they  should  then  be  pLiced 
under  the  charge  of  the  physician,  and  be  used  at  his  discre- 
tion. 

The  medical  examiner  of  the  port  left  the  vessel  about  six 
o'clock  on  the  evening  of  the  first  day  of  tho  voyage,  and  the 
plaintiflF  applied  for  medicine  about  eight  o'clock  in  the  even- 
ing of  the  following  day,  and  the  question  presented,  therefore, 
is,  whether  the  testimony  of  confusion  in  the  "surgery,"  or  dis- 
order in  the  arrangement  of  the  medicine,  existing  after  the 
vessel  put  to  sea,  and  after  the  medicines  were  placed  in  charge 
of  the  physician,  was  evidence  of  such  neglect  of  duty  on  the 
part  of  defendant  as  to  render  it  liable  for  such  injuries  as  the 
plaintifiT  sustained.  We  think  it  was  not.  Any  other  con- 
struction must  assume  that  the  ship-owner  is  bound  to  exercise 
some  supervision  over  the  physician  in  his  treatment  of  the 
passengers  and  his  arrangement  of  the  medicine.  But  no  offi- 
cer on  the  ship  is  competent  to  do  that.  The  very  object  of 
the  statute  is,  that  a  skilled  professional  man  shall  be  on  board 
the  ship  to  attend  the  passengers  in  case  of  sea-sickness,  and 
dispense  the  drugs  and  medicines.  Can  we  hold  that  a  sailor 
shall  have  supervision  over  the  doctor,  or  that  an  unskilled 
man,  with  no  ability  to  tell  one  drug  from  another,  shall  have 
authority  over  the  skilled  experienced  physician?  To  so  hold 
would  nullify  the  law,  and  put  inexperience  over  experience, 
and  ignorance  where  the  law  requires  knowledge  and  profes- 
sional skill. 

When  the  ship-owner  has  employed  a  competent  physician 
duly  qualified  as  required  by  the  law,  and  has  placed  in  his 
charge  a  supply  of  medicines  sufficient  in  quantity  and  qual- 
ity for  the  purposes  required,  which  meet  the  approval  of  the 
government  officials,  and  has  furnished  to  the  physician  a 
proper  place  in  which  to  keep  them,  we  think  it  has  performed 
its  duty  to  its  passengers;  that  from  that  time  the  responsi- 
ble person  is  the  physician,  and  errors  and  mistakes  occurring 
in  the  use  of  the  medicines  are  not  chargeable  to  the  ship- 
owner; and  that  no  different  rule  is  applicable  to  such  mis- 
takes as  are  the  result  of  improper  arrangement  in  the  care  of 
the  medicines  than  to  those  which  are  the  result  of  errors  in 
judgment. 

The  work  which  the  physician  does  after  the  vessel  starts 
on  the  voyage  is  his,  and  not  the  ship-owner's. 

It  is  optional  entirely  with  the  passengers  whether  or  not 
they  employ  the  physician.     They  may  use  his  medicines  or 
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not  as  they  choose.  They  may  place  themselves  under  his 
care  or  go  without  attendance,  as  they  prefer,  and  they  deter- 
mine themselves  how  far  and  to  what  extent  they  will  submit 
to  his  control  and  treatment.  The  captain  of  the  ship  cannot 
interfere.  The  physician  is  not  the  ship-owner's  servant,  doing 
his  work,  and  subject  to  his  direction.  In  his  department,  in 
the  care  and  attendance  of  the  sick  passengers,  he  is  indepen- 
dent of  all  superior  authority  except  that  of  his  patient,  and 
the  captain  of  the  ship  has  no  power  to  interfere  except  at  the 
passenger's  request.  These  views  find  support  in  Lauhheim  v. 
De  Koninglyke  N.  S.  Co.,  107  N.  Y.  229,  1  Am.  St.  Rep.  815, 
and  in  O^Brien  v.  Cunard  S.  S.  Co.,  154  Mass.  272. 

The  first  case  arose  before  Congress  had  legislated  upon  the 
subject,  but  it  was  said  in  the  opinion  that  "  if  by  law  or  by 
choice  the  defendant  was  bound  to  provide  a  surgeon  for  its 
ship,  its  duty  to  the  passengers  was  to  select  a  reasonably 
competent  man  for  that  oflSce,  and  it  is  liable  only  for  a  ne- 
glect of  that  duty."  The  Massachusetts  case  was  decided 
upon  a  statute  of  the  United  States  similar  to  that  of  Great 
Britain,  and  it  was  there  said  that  the  ship-owners  "  do  their 
whole  duty  if  they  employ  a  duly  qualified  and  competent 
surgeon  and  medical  practioner,  and  supply  him  with  all  neces- 
sary and  proper  instruments,  medicine,  and  medical  comforts, 
and  have  him  in  readiness  for  such  passengers  as  choose  to 
employ  him." 

We  think  that  is  the  extent  of  the  requirement  of  the  statute 
in  this  case,  and  if  there  was  any  common-law  liability  resting 
upon  the  defendant  to  make  provision  for  the  care  and  attend- 
ance of  its  passengers  when  sick,  it  was  no  greater  than  that 
imposed  by  the  statute. 

These  views  lead  to  the  conclusion  that  the  evidence  failed 
to  show  the  neglect  .of  any  duty  which  the  defendant  owed  to 
the  plaintiff,  and  the  motion  to  dismiss  the  complaint  should 
have  been  granted. 

The  judgment  should  be  reversed  and  a  new  trial  granted. 

Degree  op  Skill  and  Care  Required  of  surgeon  is  that  reasonable  de- 
gree  of  care  and  skill  which  physicians  and  surgeons  ordinarily  use,  and  if 
such  want  of  skill  is  alleged,  it  must  be  proved  by  the  party  alleging  it:  State 
V.  Housekeeper,  70  Md.  162;  14  Am.  St.  Rep.  340,  and  note.  See  also  HoUz- 
man  v.  Hoy,  59  Am.  Rep.  392-394,  and  note. 

Burden  ov  Proop  of  Negligence  lies  on  the  party  suing  to  recover  dam« 
ages:  Birmingham  etc.  R'y  Co.  v.  Hale,  90  Ala.  8;  24  Am.  St.  Rep.  748,  and 
note.     See  also  note  to  Huey  v.  Gahlenbeck,  6  Am.  St.  Rep.  792. 
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Whkkb  thi  Law  Compels  thk  Employment  of  a  person  in  a  particular 
matter,  the  employer  is  not  liable  for  such  person's  acts:  James  v.  San  Fran' 
dsco,  6  Cal,  528;  65  Am.  Dec.  526.  Compare  the  rule  that,  where  the  law 
oompels  the  employment  of  a  pilot,  the  ship-owners  will  not  be  liable  for  in- 
juries resulting  from  his  negligence:  See  the  English  cases  of  The  Agrieola, 
2  W.  Rob.  10,  and  The  HalUy,  L.  R.  2  P.  0.  193. 


DwiGHT    V,   Elmira,    Cortland,   and   Northern 
Kailroad  Company. 

[132  Nkw  York,  199.] 

Damaoes  Rk-sultiko.  from  tub  Destbuctign  ot  Fbuit- trees  by  fire, 
where  their  owner  is  not  satisfied  to  accept  their  value  after  separated 
from  the  realty,  are  to  be  ascertained  by  deducting  the  value  of  the  land 
after  the  fire  from  the  value  of  the  land  before  the  fire.  Therefore,  it  la 
error  to  permit  a  witness,  against  objection,  to  answer  the  question, 
"  What  were  those  trees  worth  before  they  were  killed  ?  " 

Damages.  —  Value  ot  Fruit-trees  cannot  be  accurately  measured  with* 
out  reference  to  the  soil  on  which  they  stand,  and  therefore,  when  dam- 
ages are  sought  to  be  recovered  for  their  destruction,  the  question  ia  not, 
what  were  they  worth  disconnected  from  the  soil,  but,  how  much  has 
the  value  of  the  realty  been  depreciated  by  such  destruction. 

Damages.  —  When  Forest  Trees  grown  to  maturity,  or  nursery  trees  in, 
tended  for  marketing,  are  cut  down  or  otherwise  destroyed,  the  measure 
of  damages  is  their  value  separated  from  the  soil,  but  even  in  the  case  of 
full-grown  trees,  thoir  owner  may  recover  damages  to  his  land,  consisting 
of  the  difference  in  value  of  the  land  before  and  after  their  cutting  or 
other  destruction. 

Action  to  recover  for  damages  for  negligence  resulting  in 
the  loss  of  trees  by  fire.    Judgment  in  favor  of  plaintiff. 

James  Armstrong^  for  the  appellant. 

Raymond  L.  Smith,  for  the  respondent. 

Parker,  J.  The  judgment  awards  to  the  plaintiff  five  hun- 
dred and  three  dollars  for  damages  occasioned  by  the  defend- 
ant's negligence  in  setting  on  fire  and  destroying  twenty-one 
apple-trees,  two  cherry-trees,  and  two  and  one  half  tons  of 
standing  grass,  and  also  injuring  seven  apple-trees,  the  prop- 
erty of  plaintiff. 

The  only  question  presented  on  this  appeal  is,  whether  the 
proper  measure  of  damages  was  adopted  on  the  trial. 

A  witness  called  by  the  plaintiff  was  asked:  Q.  What  were 
those  twenty-one  trees  worth  at  the  time  they  were  killed? 
Objection  was  made  that  the  evidence  did  not  tend  to  prove 
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the  proper  measure  of  damages,  but  the  objection  was  over- 
ruled, and  the  answer  was:  A.  "I  should  say  they  were  worth 
fifty  dollars  apiece."  Similar  questions  were  propounded  as 
to  the  other  trees;  a  like  objection  interposed;  the  same  ruling 
made;  answers  to  the  same  effect,  except  as  to  value,  given; 
and  appropriate  exceptions  taken. 

Testimony  was  also  given  tending  to  prove  that  the  land 
burned  over  by  the  fire  was  depreciated  in  value  thirty  dollars 
per  acre. 

The  only  evidence  offered  by  the  plaintiff  touching  the 
question  of  damages  was  of  the  character  already  alluded  to. 

Fruit-trees  like  those  which  are  the  subject  of  this  contro- 
versy have  little  if  any  value  after  being  detached  from  the 
soil,  as  the  wood  cannot  be  made  use  of  for  any  practical  pur- 
pose, but  while  connected  with  the  land  they  have  a  pro- 
ducing capacity,  which  adds  to  the  value  of  the  realty. 

Necessarily  the  testimony  adduced  tended  to  show,  not  the 
value  of  the  trees  severed  from  the  freehold,  but  their  value 
•as  bearing  trees,  connected  with  and  depending  on  the  soil  for 
the  nourishment  essential  to  the  growth  of  fruit. 

How  much  was  the  realty,  of  which  the  trees  formed  a  part, 
damaged,  was  the  result  aimed  at  by  the  questions,  and  at- 
tempted to  be  secured  by  the  answers. 

Can  the  owner  of  an  injured  freehold,  because  the  trees 
taken  or  destroyed  happen  to  be  fruit  instead  of  timber  trees, 
have  his  damages  measured  in  that  manner,  is  the  question 
presented  now  for  the  first  time  in  this  court,  so  far  as  we  have 
observed. 

The  learned  referee  followed  the  decision  in  Whitheck  v. 
New  York  C.  R.  R.  Co.,  36  Barb.  644,  in  which  the  proposition 
is  asserted,  that  while  fruit-trees  form  a  part  of  the  land,  the 
true  rule  is,  that  if  the  thing  destroyed  has  a  value  which  can 
be  accurately  measured  without  reference  to  the  value  of  the 
soil  in  which  it  stands  or  out  of  which  it  grows,  the  recovery 
must  be  for  the  value  of  the  thing  destroyed,  and  not  for  the 
difference  in  the  value  of  the  land  before  and  after  such  de- 
struction. The  court  cited  no  authority  for  the  conclusion 
reached,  and  our  attention  has  not  been  called  to  any  prior 
decision  justifying  its  position.  Nor  has  the  Whitheck  case 
been  approved  in  this  court,  although  cited  and  distinguished 
in  Argotsinger  v.  Vines,  82  N.  Y.  309. 

While  the  rule  is  undoubtedly  as  stated  by  the  learned 
judge  in  the  Whitheck  case,  that  a  recovery  may  be  had  for 
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the  value  of  the  thing  destroyed,  where  it  has  a  value  which 
may  be  accurately  measured  without  reference  to  the  soil  la 
which  it  stands,  he  apparently  overlooked  the  fact  that  fruit- 
trees  do  not  have  such  a  value,  and  the  rule  was,  therefore,  aa 
we  think,  wrongly  applied. 

Cases  are  not  wanting  to  illustrate  a  proper  application  of 
that  rule.  Where  timber,  forming  part  of  a  forest,  is  fully 
grown,  the  value  of  the  trees  taken  or  destroyed  cau  be  re- 
covered. 

In  nearly  all  jurisdictions  this  is  all  that  may  be  recovered, 
and  the  reason  assigned  for  it  is,  that  the  realty  has  not  been 
damaged,  because  the  trees  having  been  brought  to  maturity, 
the  owner  is  advantaged  by  their  being  cut  and  sold,  to  thu 
end  that  the  soil  may  again  be  put  to  productive  uses:  3  Suth- 
erland on  Damages,  374;  3  Sedgwick  on  Damages,  8th  ed.,  45; 
Single  v.  Schneider,  30  Wis.  570;  Webster  v.  Moe,  Bo  Wis.  75; 
Webber  v.  Quaw,  46  Wis.  118;  Haseltine  v.  Mosher,  51  Wis. 
443;  Tuttle  v.  Wilson,  52  Wis.  643;  Wooden-ware  Co.  v.  United 
States,  106  U.  S.  432;  Graessle  v.  Carpenter,  70  Iowa,  166; 
Ward  V.  Carson  Riv.  W.  Co.,  13  Nev.  44;  Tilden  v.  Johnson, 
62  Vt.  628;  36  Am.  Rep.  769;  Adams  v.  Blodgett,  47  N.  H. 
219;  Cushing  v.  Longfellow,  26  Me.  306. 

In  this  state  it  is  settled  that  even  where  full-grown  timber 
is  cut  or  destroyed,  the  damage  to  the  land  may  also  be  re- 
covered, and  in  such  cases  the  measure  of  damages  is  the  dif- 
ference in  the  value  of  the  land  before  and  after  the  cutting 
or  destruction  complained  of:  Argotsinger  v.  Vines,  82  N.  Y. 
308;  Van  Deusen  v.  Young,  29  N.  Y.  36;  Easterbrook  v.  Erie 
R,  R.  Co.,  51  Burb.  94. 

The  rule  is  also  applicable  to  nursery  trees  grown  for  mar- 
ket, because  they  have  a  value  for  transplanting;  the  soil  is 
not  damaged  by  their  removal,  and  their  market  value  neces- 
sarily furnishes  the  true  rule  of  damages:  3  Sedgwick  on  Dam- 
ages, 8th  ed.,  48;  Birket  v.  Williams,  30  111.  App.  451. 

Coal  furnishes  another  illustration  of  the  rule  making  the 
value  of  the  thing  separated  from  the  reality,  although  once  a 
part  of  it,  the  measure  of  damages  where  it  has  a  value  after 
removal,  and  the  land  has  sustained  no  injury  because  of  it: 
3  Sedgwick  on  Damages,  8th  ed.,  48;  3  Sutherland  on  Dam- 
ages, 374;  5  Am.  &  Eng.  Ency.  of  Law.  36,  note  2;  Stockbridge 
Iron  Co.  v.  Cone  Iron  Works,  102  Mass.  80;  Oak  Ridge  Coal 
Co.  V.  Rogers,  108  Pa.  St.  147-152;  Dougherty  v.  Chesnutt,  86 
Tenn.  1;  Coleman's  Appeal,  62  Pa.  St.  252;  Ross  v.  Scutt,  15 
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Lea,  479-488;  Forsyth  v.  Wells,  41  Pa.  St.  291;  80  Am.  Dec. 
617;  C^am&tfrZainv.  CoiZinson,  45  Iowa,  429;  Morgan  v.  Powell^ 
3  Adol.  &  E.  N.  R.  278;  Martin  v.  Porter,  5  Mees.  &  W.  351. 

On  the  other  hand,  cases  are  not  wanting  where  the  value 
of  the  thing  detached  from  the  soil  would  not  adequately 
compensate  the  owner  for  the  wrong  done,  and  in  those  cases 
a  recovery  is  permitted,  embracing  all  the  injury  resulting  to 
the  land. 

This  is  the  rule  where  growing  timber  is  cut  or  destroyed. 
Because  not  yet  fully  developed,  the  owner  of  the  freehold  is 
deprived  of  the  advantage  which  would  accrue  to  hira  could 
the  trees  remain  until  fully  matured.  His  damage,  therefore, 
necessarily  extends  beyond  the  market  value  of  the  trees  after 
separation  from  the  soil,  and  the  difference  between  the  value 
of  the  land  before  and  after  the  injury  constitutes  the  compen- 
sation to  which  he  is  entitled:  Longfellow  v.  Qaimby,  33  Me. 
457;  Chipman  v.  Hibberd,  6  Cal.  162;  Wallace  v.  Goodall,  18 
N.  H.  439-456;  Hayes  v.  Chicago  etc.  R'y  Co.,  45  Minn.  17-20. 

In  Wallace's  case  the  court  said:  "  The  value  of  young  tim- 
ber, like  the  value  of  growing  crops,  may  be  but  little  when 
separated  from  the  soil.  The  land  stripped  of  its  trees  may 
be  valueless.  The  trees  considered  as  timber  may.  from  their 
youth,  be  valueless,  and  so  the  injury  done  to  the  plaintiff  by 
the  trespass  would  be  but  imperfectly  compensated,  unless  he 
could  receive  a  sum  that  would  be  equal  to  their  value  to  him 
while  standing  upon  the  soil." 

The  same  rule  prevails  as  to  shade-trees,  which,  although 
fully  developed,  may  add  a  further  value  to  the  freehold  for 
ornamental  purposes,  or  in  furnishing  shade  for  stock:  Nixon 
V.  Stillwellj  62  Hun,  353,  and  cases  cited  supra. 

The  current  of  authority  is  to  the  effect  that  fruit-trees  and 
ornamental  or  growing  trees  are  subject  to  the  same  rule: 
Montgomery  v.  Locke,  72  Cal.  75;  Mitchell  v.  Billingsley,  17  Ala. 
391-393;  Wallace  v.  Goodall,  18  N.  H.  439-456;  3  Sedgwick  on 
Damages,  8th  ed.,  sec.  933. 

It  is  apparent  from  the  authorities  already  cited,  as  well  as 
those  following,  that  in  cases  of  injury  to  real  estate  the  courts 
recognize  two  elements  of  damage:  1.  The  value  of  the  tree 
or  other  thing  taken,  after  separation  from  the  freehold,  if  it 
have  any;  2.  The  damage  to  the  realty,  if  any,  occasioned 
by  the  removal:  Ensley  v.  Mayor  etc.,  2  Baxt.  144;  Striegel 
V.  Moore,  55  Iowa,  88;  Longfellow  v.  Quimby,  33  Me.  457;  Foote 
V.  Merrill,  54  N.  H.  490;  20  Am.  Rep.  151. 
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A  party  may  be  coatent  to  accept  the  market  value  of  the 
thing  taken,  when  he  is  also  entitled  to  recover  for  the  injury 
done  to  the  freehold.  But  if  he  asserts  his  right  to  go  beyond 
the  value  of  the  thing  taken,  or  destroyed  after  severance  from 
the  freehold,  so  as  to  secure  compensation  for  the  damage  done 
to  his  land  because  of  it,  then  the  measure  of  damages  is  the 
difference  in  value  of  the  land  before  and  after  the  injury. 

In  this  case  the  plaintiff  was  not  satisfied  with  a  recovery 
based  on  the  value  of  the  trees  destroyed  after  separation  from 
the  realty  of  which  they  formed  a  part,  as  indeed  he  should 
not  have  been,  as  such  value  was  little  or  nothing,  so  he  sought 
to  obtain  the  loss  occasioned  to  the  land  by  reason  of  the 
destruction  of  an  orchard  of  fruit-bearing  trees,  which  added 
largely  to  its  productive  value. 

This  was  his  right,  but  the  measure  of  damages  in  such  a 
case  is,  as  we  have  observed,  the  difference  in  value  of  the  land 
before  and  after  the  injury,  and  as  this  rule  was  not  followed 
but  rejected  on  the  trial,  and  a  method  of  proving  damages 
adopted  not  recognized  nor  permitted  by  the  courts,  the 
judgment  should  be  reversed. 

ThX  MbAAUBS  OV  DaMAOKS  VOR  CumNO  down  AKD  CARRTIKa  AWAT 
Tbkes  ia  the  amount  of  injury  which  the  plaintiff  suffered  from  the  whole 
trespass,  taken  as  a  continuous  act:  Railway  Co.  v.  Hutchina,  32  Ohio  St.  671; 
30  Am.  Rep.  629;  Tilden  v.  Johnson,  52  Vt.  628;  36  Am.  Rep.  769.  Measure 
of  damages  for  destruction  or  loss  of  growing  crops  is,  in  general,  the  value 
of  the  crops  standing  on  the  ground,  and  not  the  loss  as  meaisured  by  the 
rental  value  of  the  land:  Byrne  v.  MinntapoUa  R'y  Co.,  38  Minn.  212;  8  Am. 
8t  Rep.  668,  and  note. 

Mkaburb  of  Damages  for  Mining  Coal  on  Another's  Land.  — See,  in 
addition  to  the  cases  cited  in  the  opinion  of  the  principal  case,  Coal  Creek 
Mining  Co.  r.  Moua,  16  Lea,  300;  64  Am.  Rep.  416;  Barton  Coal  Co.  r.  Coaa, 
89  Md.  1;  17  Am.  Rop.  525;  Blaen  Avon  Coal  Co.  r.  McCulloh,  59  Md.  403; 
43  Am.  Rep.  660;  Franklin  Coal  Co.  v.  McMillan,  49  Md.  549;  33  Am.  Rep. 
280;  McLean  County  Coal  Co.  r.  Lennon,  91  liL  561;  33  Am.  Rep.  64;  lUinoU 
«te.  B.  S.  Co.  r.  Ogle,  82  111.  627;  25  Am.  Rep.  312;  Water*  v.  SUvenaon,  15 
NaT.  167;  29  Am.  Rep.  293;  Austin  r.  HunUville  tic  Mining  Co,,  72  Mo.  635; 
n  Am.  Rep.  446. 
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Bristol  v.  Equitable  Life  Assurance  Society. 

[132  Nsw  York,  284.] 
Ststbm  of  BasiN  ess  —  Pboperty  in.  —  One  who  communicates  to  an  insur. 
aace  corporation  a  new  system  of  soliciting  insurance,  in  a  letter  request- 
ing  employment,  cannot,  on  the  corporation's  adopting  and  using  the 
system  without  giving  him  employment,  sustain  an  action  for  an  account- 
ing, or  to  recover  compensacioa  for  its  continuing  to  use  the  system 
notwithstanding  his  protest)}. 

Action  for  an  accounting,  and  to  recover  compensation  for 
communicating  to  defendant  a  new  system  of  soliciting  life 
insurance.  The  communication  was  made  in  a  letter  solicit- 
ing employment.  The  employment  was  not  given,  but  the 
system  was  adopted  and  used,  notwithstanding  plaintiff's  pro- 
test, and  it  was  alleged  that  a  large  amount  of  business  was 
obtained  thereby.  A  demurrer  to  the  complaint  was  sustained 
in  the  lower  court,  and  this  decision  was  affirmed  on  appeal 
to  the  general  term. 

Raphael  J.  Moses,  for  the  appellant. 

Charles  B.  Alexander,  for  the  respondent. 

Landon,  J.  Assuming,  without  deciding,  that  if  the  defend- 
ant has  wrongfully  appropriated  or  converted  to  its  own  use 
the  plaintiff's  property,  or  infringed  upon  his  property  rights 
or  privileges,  and  has,  without  right,  made  use  of  them,  it 
ought  to  respond  to  the  plaintiff  for  such  use,  and  should  ren- 
der an  account  to  him  respecting  the  same,  the  question  arises 
upon  this  complaint  whether  the  subject  of  the  appropriation 
and  use  constituted  property  or  property  rights  of  the  plaintiff. 

The  plaintiff  does  not  allege  that  he  was  the  exclusive  pos- 
sessor of  the  system.  His  letter  to  the  defendant  instances 
several  companies  which  have  used  it  to  advantage,  and  states 
that  "underlying  the  whole  system  is  a  common-sense  plan  of 
advertising."  Its  use  seems  to  be  its  disclosure.  He  does  not 
complain  of  the  use  that  the  defendant  has  made  of  it,  but 
seeks  to  recover  for  it  as  if  defendant  had  used  his  property. 
His  case  is  unlike  those  in  which  the  injunctive  process  of  the 
court  is  sought  to  restrain  the  disclosure  of  a  secret  or  the 
publication  of  a  letter,  which  may  prove  injurious  to  business 
or  character. 

Nor  is  his  case  like  that  of  one  who  writes  a  tale  or  treatise 
or  play,  or  composes  a  piece  of  music,  or  paints  a  picture,  or 
makes  an  invention;  in  such  cases  there  is  a  production  which 
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can,  by  multiplying  copies,  be  put  to  marketable  use,  and  its 
exclusive  ownership  be  easily  preserved  and  protected.  Who- 
ever infringes  takes  benefits  or  profits  which  otherwise  would 
naturally  come  to  the  producer.  Here  the  defendant  has 
taken  from  the  plaintiff  no  profits  nor  diverted  them  from 
him. 

Without  denying  that  there  may  be  property  in  an  idea,  or 
trade  secret  or  system,  it  is  obvious  that  its  originator  or  pro- 
prietor must  himself  protect  it  from  escape  or  disclosure.  If 
it  cannot  be  sold  or  negotiated  or  used  without  a  disclosure,  it 
would  seem  proper  that  some  contract  should  guard  or  regu- 
late the  disclosure,  otherwise  it  must  follow  the  law  of  ideas, 
and  become  the  acquisition  of  whoever  receives  it:  Peabody  v. 
Norfolk,  98  Mass.  452;  96  Am.  Dec.  664. 

The  allegation  of  the  complaint  that  the  defendant  disclosed 
the  system  in  confidence  to  the  defendant  is  vague.  It  does 
not  necessarily  mean  that  the  defendant  agreed  not  to  use  it; 
it  may  mean  something  else.  Defendant  is  at  liberty  to  con- 
duct its  business  in  its  own  way;  it  obtained  a  valuable  hint 
from  the  plaintiff  and  assumed  no  legal  obligation  to  pay  the 
plaintiff  if  it  should  conclude  to  act  upon  it. 

Plaintiff  communicated  his  system  without  marketing  it. 
It  was  valuable  to  the  defendant.  But  what  has  plaintiff  lost 
thereby?  He  alleges  nothing  more  than  the  loss  of  the  sale 
to  a  single  party  who  refused  to  buy.  The  system,  we  may 
assume,  was  valuable  to  those  who  had  insurance  to  sell. 
Plaintiff  does  not  allege  that  he  had  any  to  sell.  He  does  not 
allege  that  his  system  was  marketable,  or  might  have  been 
made  so  but  for  the  use  made  of  it  by  defendant. 

A  wishes  to  sell  his  house  and  lot.  B  tells  him  in  confi- 
dence that  C  desires  to  buy  it,  and  B  solicits  employment  to 
negotiate  the  sale.  A  declines,  but  acting  upon  B's  communi- 
cation meets  C,  and  himself  negotiates  and  closes  the  contract 
of  sale.  B  has  no  cause  of  action  against  A.  He  had  infor- 
mation which  he  hoped  to  market,  but  he  parted  with  it  with- 
out finding  any  market. 

The  plaintiff  himself  communicated  his  system  to  the  de- 
fendant to  induce  it  to  employ  him,  and  thus  used  it  as  an 
attractive  adjunct  to  his  own  self-commendation  or  in  corrob- 
oration of  it.  He  could  not  induce  the  defendant  to  *' adopt 
this  system  and  the  writer  with  it."  Yet  as  the  defendant 
acted  upon  the  hint  the  plaintiff  gave  to  it,  and  found  it  profit- 
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able  to  do  so,  the  plaintifif  asks  the  defendant  to  pay  him  a 
percentage  of  its  profits. 

We  do  not  think  the  complaint  states  a  cause  of  action. 

Judgment  should  be  affirmed. 


Inventory  of  Tradb  Skcret,  how  Far  Protected  in  Equity:  See  note 
to  Pealjody  v.  Norfolk,  96  Am.  Dec.  669,  670. 

Inventor  or  Author  has,  independent  of  letters  patent  or  of  copyright, 
an  exclusive  property  in  hia  invention,  until  by  publication  it  becomes  the 
property  of  the  general  public:  Tabor  v.  Hofmann,  118  N.  Y.  30;  16  Am.  St. 
Rep.  740.  Such  an  invention  may  be  transferred  by  oral  agreement:  JoM» 
▼.  Reynolds,  120  N.  Y.  213. 

Spontaneous  and  Unasked  Service  will  not  support  aasumpsit:  Wood9 
T.  Ayres,  39  Mich.  345;  33  Am.  Rep.  396. 


BoRK  V.  Martii^. 

[132  New  York,  280.] 

Trust  Created  by  Parol.  —  If  land  is  conveyed  to  one  nnder  a  parol  trust 
invalid  by  the  statute  of  frauds,  the  terms  of  which  were  that  he  should 
hold  such  land  and  sell  it  and  pay  the  proceeds  to  a  particular  person,  and 
he  in  fact  accepts  the  conveyance  and  sells  the  land  and  thus  executes 
such  trust,  he  will  not  be  permitted  to  retain  the  proceeds,  bat  may  be 
compelled  to  pay  them  as  he  agreed  to  do. 

Statute  of  Frauds  will  not  be  Allowed  to  be  Used  as  an  Instru* 
HENT  OF  Fraud  if  a  court  can  prevent  it. 

Flbaoinq — Action  to  Enforce  Trust. —  When  the  facts  alleged  show 
that  plaintifif  is  entitled  to  certain  moneys  from  defendant  under  a  truat, 
but  the  complaint  also  states  that  the  defendant  "has  fraudulently  and 
dishonestly  appropriated  the  said  moneys  and  converted  them  to  his  own 
nse,"  this  latter  allegation  does  not  convert  the  action  into  one  of  trover. 

Action  by  George  Bork  against  Alexander  Martin  to  re- 
cover moneys  realized  from  the  sale  of  lots.  These  lots,  in 
September,  1883,  were  held  by  Henry  Box  under  a  deed  abso- 
lute in  form,  but  in  fact  given  by  Joseph  Bork,  the  owner  of 
the  property,  to  secure  the  payment  of  four  thousand  dollars 
due  to  Box.  Joseph  then  agreed  with  George  to  assume  the 
payment  of  this  indebtedness,  in  consideration  of  which,  and 
for  other  reasons,  the  latter  was  to  be  entitled  to  the  property. 
It  was  agreed  between  plaintifif  and  defendant  that  the  latter 
should  hold  the  lands  for  the  use  and  benefit  of  plaintifif,  and 
should  sell  them  as  directed  by  plaintifif,  and  should  pay  him 
the  proceeds  of  all  sales.  In  pursuance  of  this  agreement, 
plaintifif  paid  oflf  the  indebtedness  and  caused  Box  to  convey 
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the  lands  to  defendant.  Plaintiff  negotiated  various  sales  of 
lots,  and  defendant  made  conveyances  pursuant  thereto,  pay- 
ing the  proceeds  to  the  plaintiff  until  all  but  five  were  sold. 
When  those  five  had  also  been  sold,  defendant  refused  to  ex- 
ecute any  conveyance  thereof  until  he  had  received  payment 
of  the  purchase  price.  Plaintiff,  to  secure  deeds  for  the  pur- 
chasers, advanced  the  necessary  moneys,  amounting  to  $1,980, 
and  paid  them  to  defendant's  wife  upon  his  direction.  De- 
fendant thereupon  executed  deeds  to  the  purchasers,  and  the 
plaintiff  brought  this  action  to  recover  the  purchase  price. 
Judgment  in  favor  of  the  plaintiff  iu  the  trial  court  wa» 
affirmed  by  the  general  term. 

Adelbert  Moot,  for  the  appellant. 

David  F.  Day,  for  the  respondent. 

Landon,  J.  Joseph  Bork,  originally  having  an  equity  in 
the  premises,  and  being  indebted  to  Box  for  about  four  thou- 
sand dollars,  requested  Box  to  take  the  legal  title  as  security 
for  the  debt,  and  also  to  protect  Joseph's  equity.  Box  con- 
sented, and  although  the  deed  to  himself  was  absolute,  he 
treated  it  as  a  mortgage  from  Joseph,  and  in  equity  it  was  a 
mortgage:  Carr  v.  Carr,  62  N.  Y.  251.  Afterwards,  Joseph 
and  his  brother,  the  plaintiff,  agreed  that  the  plaintiff  should 
pay  Box  the  mortgage  debt,  and  for  that  and  other  considera- 
tions, plaintiff  should  have  Joseph's  equity  in  the  land.  Box 
consented.  To  accomplish  this.  Box  conveyed  the  land  upon 
Joseph's  and  the  plaintiff's  request  to  the  defendant,  who, 
paying  no  consideration,  orally  agreed  to  hold  the  title  for 
plaintiff's  convenience  and  benefit.  The  plaintiff  paid  Box 
the  mortgage  debt.  The  premises  consisted  of  twenty-five 
building  lots.  Defendant  agreed  to  convey  the  same,  upon 
plaintiff's  request,  to  such  purchasers  as  the  plaintiff  should 
procure,  and  to  pay  the  purchase-money  as  received  to  the 
plaintiff. 

The  agreement  was  fully  performed  by  the  defendant,  ex- 
cept that  after  conveying,  pursuant  to  plaintiff's  request, 
twenty  of  the  lotd  and  paying  him  the  purchase-money  re- 
ceived, or  allowing  him  to  receive  it  himself,  and  finally  con- 
veying the  last  five  lots  pursuant  to  the  like  request  and 
receiving  the  purchase-money,  the  defendant  then  refused  to 
pay  it  to  plaintiff. 

Thus  the  present  controversy  is  not  in  respect  of  the  land. 
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for  that  has  been  properly  disposed  of,  but  in  respect  of  the 
purchase-money  received  by  the  defendant  for  the  last  five 
lots  sold. 

Assuming  that  the  land  was  conveyed  to  the  defendant  upon 
an  oral  trust,  invalid  under  the  statutes  of  frauds  and  of  uses 
and  trusts  (2  Rev.  Stats.  134,  sec.  6;  1  Rev.  Stats.  728,  sec.  51), 
yet  it  it  was  lawful  for  him  to  perform  it,  and  he  has  fully  per- 
formed it  so  far  as  it  required  him  to  dispose  of  the  land.  The 
land  is  all  sold,  and  he  has  the  price  of  the  last  five  lots  in  hia 
pocket.  The  language  of  the  cases  is  to  the  efifect  that  he  can- 
not, in  good  conscience,  retain  it,  and  that  it  belongs  to  the 
plaintiff:  Rohbins  v.  Bobbins^  89  N.  Y.  258;  Dunn  v.  Hombeck, 
72  N.  Y.  80;  Foote  v.  Bryant,  47  N.  Y.  544. 

Though  the  statutes  might  have  justified  the  defendant's 
refusal  to  dispose  of  the  land  as  he  had  orally  agreed,  yet,  hav- 
ing disposed  of  it,  he  has  voluntarily  emerged  from  the  field 
of  their  protection,  and  exposed  himself  to  the  law,  which 
deals  with  him  as  a  trustee  of  personal  property  realized  for 
plaintiff's  benefit,  by  virtue  of  an  agency  for  the  plaintifl', 
which  he  has  so  far  performed,  pursuant  to  the  plaintifif's  in- 
structions and  his  own  agreement,  as  to  obtain  the  moneys  his 
agency  was  constituted  to  produce.  Equity  approves  his 
performance,  so  far  as  he  has  performed,  and  as  the  statutes 
referred  to  no  longer  apply,  there  is  no  law  which  he  can  in- 
voke to  shield  him  from  the  full  performance  of  his  duty. 

The  court  will  not  allow  the  statute  of  frauds  to  be  used  as 
an  instrument  of  fraud,  if  it  can  prevent  it:  Cases  supra; 
Byan  v.  Box,  34  N.  Y.  307;  90  Am.  Dec.  696;  Levy  v.  Bru»h^ 
45  N.  Y.  596;  Siemon  v.  Schenh,  29  N.  Y.  598. 

Here  the  defendant  co-operated  with  the  plaintiff  for  years 
in  the  execution  of  the  agreement  entered  into  for  plaintifiF's 
benefit,  plaintiff  the  while  performing  the  active  labor  of  nego- 
tiating the  sale  of  the  lots  in  full  reliance  upon  defendant's 
fidelity.  In  the  end,  when  the  fruits  of  the  enterprise  have 
come  to  defendant's  hands  ready  for  delivery  to  the  plaintiff, 
the  defendant  halts  in  his  fidelity,  and  seeks  to  appropriate  to 
himself  what  he  agreed  to  deliver  to  the  plaintiff.  He  thus 
seeks  to  perpetrate  a  fraud.  It  is  the  duty  of  the  court  to  pre- 
vent it. 

When  the  defendant  says  that  it  is  not  fraudulent  to  refuse 
to  perform  a  contract  which  the  statute  declares  to  be  void, 
the  answer  is,  that  he  is  not  charged  with  a  refusal  to  perform 
that  part  of  the  contract;  he  has  voluntarily  performed  it     A 
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trust  in  the  money  may  be  established  by  parol:  Day  v.  Rothf 
18  N.  Y.  448;  Bobbins  v.  Bobbins,  89  N.  Y.  258.  So,  too,  when 
the  defendant  says  this  money  is  the  proceeds  of  the  sale  of  his 
own  land,  the  reply  is,  that  the  money  is  the  proceeds  of  the 
land  which  plaintiflf  intrusted  to  the  defendant  to  sell  for 
his  benefit;  that  the  defendant  cannot,  with  the  avails  of  his 
agency  in  his  pocket,  dispute  his  agency,  or  his  principal's 
power  to  appoint  him:  Supervisors  of  Bensselaer  Cq.  v.  Bates^ 
17  N.  Y.  242;  that  the  statutes  relate  to  land,  not  to  money; 
that  since  the  defendant  has  waived  his  statutory  protection 
and  converted  the  land  into  money,  the  court  will  accept  both 
his  waiver  and  performance  so  far  as  he  has  accomplished  them, 
and  take  up  his  agency  at  the  point  where  he  has  repudiated 
it;  and  since  it  would  be  unjust  to  threat  the  money  as  land, 
and  thus  allow  the  defendant  to  recede  from  his  honest  per- 
formance, the  court  will  not  permit  it. 

The  same  equitable  considerations  defeat  the  application  of 
the  statute,  which  declares  that  where  the  grant  is  to  one  per- 
son and  the  consideration  paid  by  another,  no  trust  results  in 
favor  of  the  latter.  The  plaintiff  seeks  to  establish  no  result- 
ing trust  in  the  land.  The  voluntary  performance  of  the  de- 
fendant has  carried  the  case  beyond  that  stage,  and  the  trust 
is  in  the  money  which  the  facts  show  the  defendant  received 
for  plaintiff's  benefit.  It  is  simply  a  question  whether  the  de- 
fendant can,  ex  aequo  el  bono,  refuse  to  pay  it  to  plaintiff.  The 
defendant's  argument  is,  that  if  the  plaintiff  had  no  equity  or 
estate  in  the  land,  he  can  have  none  in  its  proceeds.  The  com- 
mon law  gave  a  resulting  trust  in  the  land,  which,  but  for  the 
statute,  would  have  vested  in  the  plaintiff.  Upon  grounds  of 
public  policy,  none  of  which  is  violated  by  this  case,  the 
statute  forbade  such  a  concealment  of  title.  The  plaintiff,  let 
us  assume,  paid  the  consideration  for  this  grant,  which  vested 
in  the  defendant  both  the  interest  of  Box  as  mortgagee  and  the 
equity  of  Joseph  Bork  as  mortgagor.  Under  the  circumstances, 
it  was  inequitable  for  the  defendant  to  refuse  to  recognize  the 
oral  trust  which  he  assumed.  So  long  as  he  held  the  title  to 
the  land,  he  might  have  invoked  the  protection  of  the  statute. 
But  pursuant  to  his  oral  trust,  he  converted  the  land  into 
money.  The  law,  perceiving  that  to  hold  otherwise  would 
promote  injustice,  says  to  the  defendant,  You  had  the  statutory 
protection  so  long  as  you  kept  the  property  intrusted  to  you 
within  its  terms,  but  you  have  voluntarily  and  justly  con- 
verted it  into  money,  and  thus  withdrawn  it  from  the  shield  of 
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the  statute.  The  plaintiff  converted  his  money  into  land,  and 
allowed  you  to  hold  ihe  land  exempt  from  the  legal  trust  and 
bound  only  by  the  moral  one.  He  thus  voluntarily  placed  his 
property  beyond  his  legal  reach.  You  have  now  voluntarily 
reconverted  it  into  money,  and  thus  replaced  it  within  his  legal 
reach.  It  was  his  originally,  in  good  conscience;  it  was  his 
when  the  statute  enabled  you  to  deny  his  right;  it  is  now,  in 
good  conscience,  his,  with  the  statutory  bar  to  his  taking  it  vol- 
untarily removed  by  you.  Justice  desires  to  award  it  to  him, 
and  thus  finds  its  way  to  do  it. 

If  the  defendant  should  say  that  he  now  can  keep  the 
money,  because  he  might  once  have  kept  the  land,  still  the 
plaintiff  can  say  with  better  justice  that  he  is  now  entitled  to 
the  money  because  it  was  originally  his,  and  though  he  volun- 
tarily suspended  his  right  to  it  for  a  season,  he  did  so  without 
lawful  consideration,  and  in  confidence  that  when  it  could  be 
restored  to  him  it  would  be.  That  time  has  come,  and  there 
is  no  obstacle  to  its  restoration. 

The  allegation  in  the  complaint,  that  the  defendant  "  has 
fraudulently  and  dishonestly  appropriated  the  said  moneys 
and  converted  them  to  his  own  use,"  is  an  unnecessarily  strong 
characterization  of  defendant's  refusal  to  pay  them  over  to  the 
plaintiff.  We  do  not  think  the  pleader  intended  to  frame  hia 
complaint  as  for  trover,  and  this  characterization  may  be  re- 
jected, and  still  leave  stated  the  cause  of  action  upon  which 
the  recovery  was  had. 

The  objection  that  the  plaintiff  voluntarily  paid  the  pur- 
chase-money to  defendant's  wife  upon  defendant's  request  is 
not  supported  by  the  facts.  The  defendant  had  the  right  to 
receive  the  purchase-money  in  the  first  instance,  and  there- 
fore the  right  to  refuse  to  let  the  deeds  go  out  of  his  hands 
until  it  was  paid  to  him.  The  plaintiff  had  the  right,  if  ho 
chose  to  do  so,  to  advance  it  for  the  purchasers.  The  defend- 
ant simply  received  what  he  had  the  right  to  ask  in  his  capacity 
as  agent,  namely,  payment  of  the  purchase  price  upon  delivery 
of  the  deeds. 

By  adding  to  that  right  au  unfounded  claim  did  not  convert 
the  satisfaction  of  the  claim  properly  made  into  a  concession 
of  the  improper  one. 

The  judgment  should  be  affirmed. 


Creation  of  Trusts  by  Parol:  See  note  to  Barr  v.  O'Donnell,  9  Am. 
St.  Elep.  245.    Statute  of  frauds  does  not  apply  to  constructive  trusts:  Brison 
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T.  Brison,  75  Cal.  525;  7  Am.  St.  Rep.  189;  nor  to  resulting  trusts,  Reynolda 
T.  Sumner,  126  111.  58;  9  Am.  St.  Rep.  523;  Hall  v.  Hall,  107  Mo.  101;  Dover 
V.  Rhea,  108  N.  C.  88;  nor  to  trusts  in  personal  property:  Kimball  v.  Morton, 
6  N.  J.  Eq.  1;  43  Am.  Dec.  621;  Matter  of  Cai-penler,  131  N.  Y.  86;  Harris  v. 
Bratton,  34  S.  C.  259.  Thus  where  one  receives  a  deed  absolute  in  form,  but 
intended  as  security  only,  and  with  a  promise  to  reconvey  on  payment,  he 
becomes  trustee  for  the  grantor  to  the  extent  of  the  grantor's  interest  therein: 
Jasper  v.  Haten,  1  N.  D.  75.  And  if  one  acquires  the  legal  title  to  property 
in  any  unconscientious  manner  so  that  he  cannot  equitably  retain  the  prop- 
erty which  really  belongs  to  another,  equity  will  impress  the  property  with 
a  constructive  trust  in  favor  of  one  who  in  good  conscience  is  entitled  to  it: 
Dray  v.  Dray,  21  Or.  59.  That  land  conveyed  to  one  partner  belonged  to  the 
firm  may  be  shown  by  parol  evidence  of  facts  showing  such  trust;  that  is,  by 
whom  the  consideration  was  paid,  and  for  what  purpose  the  grantee  held  it: 
Kempner  v.  Roaentlial,  81  Tex.  12.  But  in  an  action  to  enforce  a  trust  in 
laud,  a  plaintiff  who  has  parted  with  nothing  cannot  show  by  parol  that  a 
grantor  conveying  land  by  a  deed  absolute  had  an  oral  agreement  with  the 
grantee  that  the  latter  should  have  a  life  estate  in  the  land,  and  hold  the  re- 
mainder in  trust  for  said  plaintiff:  StoneJull  v.  Sroartz,  129  Iiid.  310.  After 
the  trust  has  been  terminated  by  a  conveyance  of  the  property  by  the  trus- 
tee, it  is  competent  to  prove  the  trust  by  pirol  evidence:  Silvers  v.  Potter,  4S 
N.  J.  Eq.  539.  The  evidence,  however,  to  establish  a  parol  trust  in  lands 
mnst  be  clear  and  cogent:  Taylor  v.  Von  Schraeder,  107  Mo.  206;  Robinson  v. 
Jones,  31  Neb.  20.  But  where  there  are  no  special  circumstances  rendering 
it  anconscionable  for  the  grantee  to  retain  the  property',  equity  will  not  iu- 
terfere.  Thas  a  parol  agreement,  made  at  the  time  of  the  conveyance  of  real 
estate,  that  the  grantee  shall  hold  the  property  for  the  grantor  until  sold,  and 
then  pay  the  proceeds  to  him,  is  void:  Wol/ord  v,  Farnham,  44  Minn.  159; 
compare  Oee  v.  ThraiJklU,  45  Kan.  173.  The  same  rule  prevails  if  the  agree- 
ment ia  to  reconvey  on  a  certain  contingency:  Bujijina  v.  Bijijina,  133  111. 
211. 


New  York  Rubber  Company  v.  Rothery. 

[132  New  Yobk,  293.] 

RiPARiAM  Rights.  — Th«  Fact  that  a  Land-ow.ver  has  No  Usr  fob  Wa- 
TKiu  diverted  from  a  stream  passing  througii  his  land  does  not  preclude 
him  from  recovering  nominal  damages  for  such  diversion. 

Riparian  Ownbr  mat  So.stain  an  Action  to  Rkcover  Nominal  Dahaoks 
for  perceptibly  and  materially  reducing  the  volume  or  current  of  water 
which  would  otherwise  have  flowed  by  his  premises,  though  he  does  not 
•Qstain  any  actual  or  perceptible  damage. 

Action  to  recover  for  the  diversion  of  the  waters  of  ^^atteawan 
Creek,  which  ran  in  front  of  two  lots  owned  by  the  plaintiff,  his 
title  extending  to  the  thread  of  the  stream.  The  defendants 
owned  lands  on  the  hank  of  the  stream  opposite  to  and  also 
extending  above  plaintiflf's  lands.  A  dam  had  been  con- 
•tructed  by  defendants  across  the  creek  above  plaintifTs  lots, 
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by  means  of  which  the  waters  of  the  creek  were  diverted  into 
a  raceway  and  carried  to  defendant's  factory,  and  there  dis- 
charged into  the  creek  below  plaintiff's  upper  lot  and  below 
the  middle  of  his  lower  lot.  By  this  raceway,  all  the  waters 
of  the  creek,  except  such  as  escaped  through  leakage,  were  di- 
verted. The  plaintiff  did  not  use  his  lots  for  manufacturing 
purposes,  and  there  was  no  evidence  of  any  special  damages 
resulting  to  him  from  the  diversion.  Verdict  and  judgment 
in  favor  of  defendants. 

B.  F.  LeCy  for  the  appellant. 

H.  H.  Hustis,  for  the  respondents. 

Landon,  J.  Upon  the  former  appeal  (107  N.Y.  310;  1  Am.  St. 
Rep.  822)  this  court  held  that  it  was  for  the  jury  to  determine 
upon  the  evidence  whether  the  plaintiff''s  riparian  rights  were 
injured  by  the  defendants'  use  of  the  water;  that  the  test  was, 
whether  the  use  "  was  such  that  at  various  times  the  quantity 
which  would  otherwise  have  flowed  past  plaintiff''s  lots  was 
perceptibly  and  materially  diminished,  and  to  such  an  extent 
that  frequently  when  the  water  was  running  through  the  tail- 
race  of  defendants  there  was  none  running  over  or  through 
the  dam  except  leakage,  and  of  course  none  flowing  past  the 
plaintiff's  lots,  the  whole  substantial  part  of  the  water  of  the 
stream  going  through  defendant's  tail-race  instead  of  down  its 
original  and  natural  channel."  Upon  the  retrial  the  evidence 
was  addressed  to  this  subject,  and  the  question  presented  upon 
the  present  appeal  is,  whether  the  plaintiff''s  exceptions  to  the 
charge  of  the  learned  trial  court  and  to  the  refusals  to  charge 
are  valid. 

The  court  charged  the  jury  that  if  the  defendants  used  and 
diverted  the  water  to  a  degree  that  materially  and  appreciably 
lessened  its  flow  along  the  lots  of  the  plaintiff",  the  plaintiff"  was 
entitled  to  recover  nominal  damages.  But  the  court  also 
charged:  "These  defendants  have  the  right  to  use  this  water 
to  run  their  wheel,  provided  they  do  not  interfere  with  the 
stream  to  an  extent  which  you  can  say  is  both  appreciable  and 
material.  That  question  will,  of  course,  be  determined  with 
reference  to  the  land  as  it  was,  and  not  with  reference  to  the 
future  for  an  instant.  Be  sure  as  to  that;  do  not  change  the 
question  from  just  what  it  is:  Have  the  Rotherys,  by  this  wa- 
tercourse, diverted  the  water  so  as  to  leave  the  stream  to  a 
material  and  appreciable  extent  insufficient  for  the  purposes 
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of  plaintifTs  business?  Now,  gentlemen,  that  is  all  there  is  of 
the  case."  The  plaintiff  excepted  to  this  portion  of  the  charge, 
and  requested  the  court  to  charge  "that  the  plaintiflF's  right 
to  maintain  this  action,  and  to  recover  a  verdict  for  nominal 
damages,  does  not  depend  at  all  upon  the  plaintiflF's  showing 
any  actual  or  any  perceptible  damage,  but  solely  upon  the 
question  whether  the  defendants  have,  by  the  use  of  their  race 
at  any  season  of  the  year  diverted  water  from  Matteawan 
Creek,  and  thereby  have  reduced  perceptibly  and  materially 
the  volume  or  current  of  water  which  otherwise  would  have 
flowed  by  the  plaintiff's  premises."     This  was  refused. 

Both  the  charge  and  refusal  were  erroneous. 

The  plaintiff's  right  to  recover  nominal  damages  was  sub 
stantial,  though  the  quantity  of  damages  was  not.  The  de« 
fendants  probably  did  leave  water  enough  in  the  stream  for  the 
purposes  of  the  plaintiff's  business,  as  that  business  had  been 
conducted.  But  the  plaintiff's  title  to  its  water  rights,  and  its 
right  to  redress  for  their  invasion,  were  not  conditional  upon 
the  beneficial  user  of  them:  Corning  v.  Troy  Iron  and  Nail  Fao- 
tory,  40  N.  Y.  191;  Crooker  v.  Bragg,  10  Wend.  260;  25  Am. 
Dec.  555;  Wehh  v.  Portland  Mfg.  Co.,  3  Sum.  189;  Parker  v.  Oris- 
wold,  17  Conn.  288;  42  Am.  Dec.  739;  Clark  v.  Pennsylvania 
R.  R.  Co.,  145  Pa.  St.  438;  27  Am.  St.  Rep.  710. 

The  plaintiff  may,  however,  lose  its  title  by  the  defendants* 
prolonged  adverse  user  of  the  water  of  the  stream,  and  this  is 
the  more  probable  if  such  adverse  user  is  protected  by  the  ver- 
dict of  the  jury.  It  is  not  improbable  that  this  action  was 
brought  to  prevent  the  defendants  from  acquiring  a  prescrip- 
tive right  to  divert  the  water.  The  charge  which  makes  *'  the 
purposes  of  the  plaintiff's  business"  material  to  its  right  to 
recover,  and  cautions  the  jury  to  regard  plaintiflf's  land  "as  it 
was,  and  not  with  reference  to  the  future,"  tended  to  lead  the 
jury  to  disregard  the  inviolable  character  of  the  plaintiflF's 
property  rights,  or  at  least  expose  them  to  sacrifice  if  plaintiflTs 
actual  and  immediate  pecuniary  damages  were  inappreciable. 
The  plaintiff  might  thus  lose  its  right  to  the  beneficial  use  of 
the  water  as  it  was  accustomed  to  flow  before  defendants  began 
to  divert  it,  simply  because  it  had  not  as  yet  found  it  conve- 
nient to  use  it.  In  such  a  case,  nominal  damages  given  confirm 
the  plaintifi''8  right,  but  withheld,  impeach  and  may  destroy 
it:  Hammond  v.  Zehner,  21  N.  Y.  118. 

The  request  to  charge  presented  the  plaintiflF's  rights  clearly: 

Qarvoood  v.  New  York  C.  d'  H.  R.  R.  R.  Co.^  116  N.  Y.  649. 
Am.  Sr.  Rkp.,  Vol.  XXVIII  -n 
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The  defendants*  counsel  contends,  and  his  contention  is  not 
wholly  unsupported,  that  the  court  did,  in  his  main  charge, 
instruct  the  jury  substantially  as  the  plaintiff  requested,  and 
also  instructed  the  jury  substantially  and  nearly  literally  in 
the  language  of  the  opinion  of  this  court.  The  evidence,  how- 
ever, tends  to  show  that  the  defendants  diverted  into  their 
race  nearly  the  whole  volume  of  the  stream,  during  a  consid- 
erable portion  of  each  year,  leaving  only  the  small  part  which 
escaped  from  the  dam  through  leakage  to  flow  past  the  plain- 
tiflf's  upper  lot  and  the  greater  part  of  its  lower  one.  The 
verdict  can  hardly  be  accounted  for,  except  upon  the  theory 
that  the  jury  were  influenced  by  that  portion  of  the  charge, 
and  by  that  refusal  to  charge  upon  which  we  have  commented. 
These  seem  to  have  prejudiced  the  plaintiff. 

The  judgment  should  be  reversed,  and  a  new  trial  granted, 
costs  to  abide  the  event.        

A  Riparian  Proprietor  is  Entitlxd  to  nominal  damages  for  any  dis- 
turbance of  his  rights  by  diversion  of  tha  waters  from  the  stream  without 
returning  them  to  the  natural  channel,  although  he  offers  no  evidence  of 
actual  or  special  damage:  UlbrieJU  v.  Eiifaula  Water  Co.,  86  Ala.  587;  11  Am. 
St.  Rep.  72,  and  note.  As  to  the  restraint  of  diversion  by  injunction,  see 
same  case.  The  right  of  the  owner  of  land  to  have  a  well-defined  water- 
course continue  to  flow  through  it  does  not  depend  on  the  length  of  the 
■tream  above  him,  not  is  it  affiscted  by  the  fact  that  the  source  of  the  stream 
ia  a  spring  on  the  adjoining  land  of  another,  who  has  diverted  the  water 
directly  from  the  spring  itself:  Chauvet  v.  Hill,  93  CaL  407. 

DiYESsiON  o»  Strxam  FOR  IRRIGATION.  —  Upper  riparian  owner  in  Cal- 
ifornia has  the  right  to  the  reasonable  use  of  the  water  of  a  natural  stream 
for  irrigating  the  riparian  land,  though  such  use  may  appreciably  diminish 
the  flow  for  those  below  him;  and  what  is  a  reasonable  use  is  a  question  of 
fact,  depending  upon  the  circumstances  in  each  case:  Harris  v.  Harriaon,  93 
CaL  676;  Heilbron  v.  Land  and  Waier  Co.,  80  CaL  189. 


Hblwio  V.  Mutual  Life  Insurance  Company. 

[132  Nkw  York,  831.] 
iMStTBAN'CB  —  Ebtect  OF  Statbmbst  OF  Physicia:?  IS  Pkoofs  OF  Loss. — 
If  the  proofs  of  loss  offered  in  favor  of  the  plaintiff  in  an  action  upon  a 
policy  of  life  insurance  contain  the  statement  of  the  physician  who  at- 
tended  the  deceased  in  his  last  illness,  verified  by  his  oath,  irom  which 
it  appears  that  the  statements  made  by  the  deceased  in  his  application 
for  insurance,  with  respect  to  the  last  time  he  had  been  attended  by  a 
physician,  and  the  cause,  were  false,  such  certificate  constitutes  evidence 
in  favor  of  the  insurer,  which  it  is  entitled  to  have  the  jury  consider* 
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thongh  it  waa  not  necessary  that  the  certificate  should  have  contained 
anything  except  proof  of  the  death  of  the  assured. 
Witness,  Evidbncb  o?  Physician.  —  The  fact  that  the  defendant,  in  an 
action  upon  a  policy  of  life  insurance,  would  not  have  been  permitted  to 
produce  in  evidence  the  declarations  of  the  physician  of  the  deceased, 
does  not  preclude  defendant  from  relying  upon  such  declaration,  when 
it  constituted  part  of  the  erideaoe  offered  and  received  on  behalf  of  the 
pladnti£^ 

Robert  Sewell,  for  the  appellant, 
A.  SimiSy  Jr.,  for  the  respondent. 

Bradley,  J.  The  policy  of  insurance  which  is  the  subject 
of  this  action  was  made  upon  the  application  of  Richard  W. 
Helwig,  August  17, 1887,  and  by  it  the  defendant,  upon  certain 
conditions,  undertook  to  pay  to  the  plaintiff,  his  wife,  upon  his 
death  five  thousand  dollars.  The  application  was  part  of  the 
contract,  and  the  answers  by  him  to  defendant's  medical  ex- 
aminer were  in  continuation  of  the  application,  and  were  war- 
ranted by  the  insured  to  be  true.  Amongst  those  questions 
and  answers  were  the  following:  "  When  last  attended  by 
physician  and  cause?  Six  years  ago;  measles.  Name  and 
address  of  the  physician?  Dr.  Langsraan,  New  York."  The 
charge  is,  that  those  answers  were  untrue,  and  that  the  conse- 
quence was  a  breach  of  the  warranty.  And  in  support  of  that 
charge,  reference  is  made  by  the  defendant's  counsel  to  the  at- 
tending physician's  certificate,  made  in  January,  1888  (verified 
by  his  oath),  of  the  death  of  the  insured  in  December,  1887,  in 
which  certificate  appear  the  following  questions  and  answers: 
•*  Were  you  his  medical  attendant  or  adviser  before  his  last  ill- 
ness? Yes.  If  so,  for  what  disease,  and  when?  For  astralgia, 
about  one  and  one  half  years  ago." 

It  is  urged  that  nothing  in  this  certificate  can  be  treated  as 
evidence  of  breach  of  warranty,  because  it  was  made  to  fur- 
nish proofs  of  the  death  of  the  insured;  and  that  the  matter  of 
the  declaration  in  question  of  the  physician  was  such  as  he 
would  not  l>e  permitted  to  disclose  as  a  witness.  It  is  true  that 
by  the  contract  the  furnishing  of  proofs  of  death  of  the  insured 
was  made  a  condition  precedent  to  the  liability  of  the  defend- 
ant. But  by  the  policy  it  does  not  appear  that  the  beneficiary 
of  the  insurance  was  to  do  anything  more  in  that  respect  than 
to  furnish  to  the  defendant  satisfactory  proofs  of  death  of  the 
insured,  upon  the  acceptance  of  which,  and  upon  the  conditions 
referred  to  in  the  policy,  the  defendant  imdertook  to  pay  the 
Amount  of  the  insurance,  so  that  it  was  not  essential  to  such 


580  Helwiq  v.  Mutual  Life  Ins.  Co.    [New  York, 

proofs  to  represent  his  condition  or  medical  treatment  preced- 
ing the  time  of  his  death.  It  must  be  assumed  that  the  certifi- 
cate was  put  in  evidence  by  the  plaintiff,  as  it  appears  in  the 
record  after  the  case  was  opened  on  her  part,  and  before  she 
rested;  and  in  that  view  those  statements  of  the  physician 
were  made  evidence,  and  tended  to  prove  that  the  answers 
before  mentioned  of  the  insured  to  the  questions  of  the  medi- 
cal examiner  were  untrue,  so  far  as  they  related  to  the  time  he 
had  been  last  attended  by  a  physician  for  medical  treatment: 
Insurance  Co.  v.  Newton,  22  Wall.  32;  Buffalo  L.  T.  &  S.  D.  Co. 
V.  Knights  T.  &  M.  M.  A.  Ass'n,  126  N.  Y.  450;  22  Am.  St.  Rep. 
839. 

The  fact  that  the  defendant  would  not  have  been  permitted 
to  introduce  in  evidence  this  declaration  of  the  physician  ap- 
pearing in  the  certificate  is  not  important  for  the  purposes  of 
the  question  here  presented,  as  the  certificate  was  made  evi- 
dence by  the  plaintiff  without,  so  far  as  appears,  any  qualifica- 
tion. 

If,  as  claimed  by  the  plaintiff's  counsel,  the  blank  certificate 
was  furnished  by  the  company,  it  is  not  seen  how  that  fact 
aids  the  plaintiff  on  this  review. 

The  court  was  requested  by  the  defendant's  counsel  to  charge 
the  jury  that  this  statement  of  the  doctor  in  the  proofs  of 
death  was  to  be  taken  into  consideration  by  them.  And  the 
exception  to  the  refusal  to  so  charge  was  well  taken. 

For  that  error  the  judgment  should  be  reversed  and  a  new 
trial  granted,  costs  to  abide  the  event. 

COMMUNICATIONS  Madb  TO  PHYSICIANS:  See  note  to  Thompson  ▼.  Tsh,  17 
Am.  St.  Rep.  565-571,  and  especially  569,  570,  as  to  the  waiver  of  the 
privile&;e  before  and  after  the  death  of  the  patient.  The  general  rale  is,  that 
where  the  evidence  of  the  attending  physician  is  offered  by  the  patient  or 
His  representatives,  it  is  competent  and  admissible,  and  not  otherwiaet  OroU 
V.  Totoer,  85  Mo.  249;  55  Am.  Rep.  358. 

PaooFS  or  Death.  — In  the  absence  of  a  usage  known  to  the  assured,  or 
a  special  provision  in  the  policy  requiring  that  the  certificate  of  the  attend- 
ing physician  of  the  assured  shall  be  furnished  as  part  of  the  proofs  of  death, 
such  certificate  cannot  be  required:  Buffalo  Loan  etc  Co.  r,  KnighU  T,  As$\ 
126  N.  Y.  450;  22  Am.  St.  Rep.  839. 
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[132  Nitr  York,  331] 
Insuramcs,  Timi  within  Which  Action  may  bk  Brought. — When  a 
certificate  is  issued  insuring  the  person  therein  named  against  injury, 
and  agreeing  to  pay  him  certain  sums  if  such  injury  disables  him  from 
transactinc;  business,  and  in  case  his  death  should  result  therefrom,  then 
to  pay  his  wife  a  sum  specified,  and  declaring  that  no  suit  shall  be 
brought  except  within  one  year  of  the  alleged  accidental  injury,  such 
time,  in  the  event  of  his  death,  is  to  be  computed  therefrom,  because  it 
is  not  until  such  death  that  the  wife  receives  any  injury  as  a  result  of 
the  accident. 

William  Bro  Smith,  for  the  appellant. 
Lewis  E.  Carry  for  the  respondent. 

Haiqht,  J.  This  action  was  brought  upon  a  certificate  of 
insurance,  issued  by  the  defendant,  to  recover  five  thousand 
dollars. 

The  defendant,  by  its  certificate,  undertook  to  insure  Theo- 
dore H.  Cooper  against  personal  bodily  injury;  and  in  case  he 
ehould  receive  such  injuries,  disabling  hira  from  transacting 
business  pertaining  to  his  occupation,  to  pay  him  certain 
amounts  specifically  named  in  the  certificate,  dependent  upon 
the  nature  of  his  injuries;  and  in  case  death  should  result  from 
8uch  injuries  within  ninety  days,  to  pay  to  the  plaintiff,  as  his 
wife,  the  sum  of  five  thousand  dollars. 

The  certificate  contained  the  following:  "No  suit  or  pro- 
ceeding at  law  or  in  equity  shall  be  brought  ....  to  recover 
any  sum  under  this  insurance  unless  the  same  is  commenced 
within  one  year  from  the  time  of  the  alleged  accidental  in- 
jury." 

Cooper  received  an  accidental  bodily  injury  on  December 
10.  18S7,  which  resulted  in  his  death  on  January  2,  1888. 

This  action  was  commenced  on  December  29,  1888,  more 
than  one  year  after  the  accident,  but  within  one  year  of  his 
death. 

It  is  claimed  that  the  action  was  not  commenced  within  the 
time  required  by  the  provision  of  the  certificate  referred  to. 

It  will  be  observed  that  provisions  are  made  in  the  certifi- 
cate for  two  different  persons,  who,  upon  the  happening  of  the 
events  specified,  may  have  a  riglit  of  action  against  the  asso- 
ciation. One  provision  is  in  favor  of  Cooper,  who  may  recover 
during  his  lifetime  the  amounts  provided  for  his  disability 
resulting  from  the  accidental  injury  received.     The  other  is  to 
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his  wife,  which  is  for  the  injuries  which  she  suffers  by  reason 
of  his  death,  resulting  from  such  accident. 

The  accident  received  by  Cooper  did  not  injure  the  plaintifif 
or  give  her  a  right  of  action  until  death  ensued.  So  far  as  she 
is  concerned,  the  infliction  of  the  wound  is  but  the  beginning 
and  the  death  is  the  completion  of  the  injury.  Her  suit  must 
be  "  commenced  within  one  year  from  the  time  of  the  alleged 
accidental  injury."  In  other  words,  within  one  year  from  the 
time  of  the  injury  to  her,  which  was  the  death  of  her  husband, 
as  the  result  of  the  accident. 

As  to  Cooper,  he  suffered  from  the  date  of  the  wound.  His 
right  to  indemnity  dates  from  that  event,  and  it  is  possible 
that  his  right  to  maintain  an  action  would  not  continue  after 
the  expiration  of  a  year  from  that  date. 

But  as  to  the  plaintiff,  it  appears  to  us  that  the  construction 
already  indicated  was  intended,  and  should  be  given  to  the 
certificate.  As  thus  construed,  the  various  clauses  of  the  con- 
tract are  rendered  harmonious,  and  the  different  beneficiaries 
thereunder  are  given  the  same  period  of  limitation  within 
which  to  bring  actions  to  establish  their  claims. 

This  construction  is,  in  a  measure,  sustained  by  the  author- 
ities. 

In  the  case  of  Steen  v.  Niagara  Fire  Ins.  Co.,  89  N.  Y.  315, 
42  Am.  Rep.  297,  the  policy  of  insurance  required  actions  to 
be  brought  within  twelve  months  next  after  the  "loss  or  dam- 
age shall  accrue."  In  au  action  upon  the  policy,  it  was  held 
that  the  period  of  limitation  prescribed  did  not  commence  to 
run  until  the  loss  became  due  and  payable,  and  the  right  to 
bring  an  action  had  accrued. 

And  to  the  same  effect  are  the  cases  of  Mayor  etc.  v.  Hamil- 
ton Fire  Ins.  Co.,  39  N.  Y.  45;  100  Am.  Dec.  400;  and  Hay  v. 
Star  Fire  Ins.  Co.,  77  N.  Y.  235;  33  Am.  Rep.  607. 

The  case  of  King  v.  Watertown  Fire  Ins.  Co.,  47  Hun,  1,  ap- 
pears to  us  to  be  clearly  distinguishable.  In  that  case  the 
policy  provided  that  no  suit  or  action  could  be  maintained 
unless  commenced  "  within  twelve  months  next  after  the  fire 
shall  have  occurred."  In  that  case  it  was  held  that  the  year 
within  which  the  action  must  be  brought  commenced  to  run 
from  the  date  on  which  the  fire  occurred,  it  so  having  been 
expressly  stipulated  in  the  policy. 

We  consequently  are  of  the  opinion  that  the  judgment 
should  be  affirmed,  with  costs. 
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LncTATiONS  OF  AcTroNS  ON  Insurance  Policies. — This  subject  is  dis* 
ctissed,  and  nnmerous  cases  cited,  in  the  note  to  Matt  v.  louxt  etc.  Ass'n,  25 
Am.  St.  Rep.  485.  Considering  the  ease  with  which  policies  could  be  drawn 
in  terms  which  would  preclude  all  possibility  of  dispute  as  to  the  time  within 
which  actious  upon  them  must  be  brought,  it  is  not  a  little  remarkable  that 
those  instruments  should  still  contain  any  words  or  phrases  calculated  to  fos< 
ter  litigation  on  this  subject.  The  cases  are  very  numerous,  and  to  some  ex- 
tent conflicting;  but  in  regard  to  fire  insurance  policies,  the  conclusions 
which  it  appears  allowable  to  deduce  from  the  authorities  in  their  present 
condition  are  as  follows:  Where  the  action  is  to  be  brought  within  a  certain 
time  "after  the  fire,"  or  "after  the  date  of  the  fire,"  the  fact  that  the  loss 
shall  not  be  payable  until  a  certain  time  has  elapsed  after  the  fire  will  not 
entitle  the  assured  to  reckon  the  stipulated  period  of  limitation  from  the  ex- 
piration of  that  time:  State  In».  Co.  v.  Meesman,  2  Wash.  459;  26  Am,  St. 
Rep.  8i70.  The  reasoning  of  the  dissenting  judge,  who  sought  to  show  that 
the  "date  of  the  fire  "  was  not  the  time  when  the  fire  occurred,  but  the  time 
when  the  loss  became  payable,  fails  to  convince  us  that  this  is  not  a  proper 
case  for  the  application  of  the  rule,  that  words  are  to  be  taken  in  their  ob- 
vions  sense.  In  Travelers  Ins.  Co.  v.  California  Ins.  Co.,  1  N.  D.  151,  the  words 
"  after  a  loss  occurs  "  were  construed  to  be  the  equivalent  of  "  after  the  data 
of  the  fire  ";  but  this  theory  was  repudiated  in  Murdock  v.  Franklin  Ins.  Co., 
33  W.  Va.  407,  and  Sun  Ins.  Co.  v.  Jones,  54  Ark.  376.  It  is  hard  to  see  by 
what  principle  the  latter  construction  can  be  justified,  unless  it  be  by  an  ex- 
tremely strong  application  of  the  maxim,  Verba  cliartarum  fortius  accipiuntur 
contra  'proferentem.  If  the  policy  provides  that  suit  must  be  brought  within 
a  certain  time  "after  the  cause  of  action  accrues,"  there  is  an  overwhelm- 
ing weight  of  authority  in  favor  of  the  view  that  the  period  of  limitation 
does  not  begin  to  run  until  the  lapse  of  the  time  before  which  action  can- 
not be  brought:  See  note  to  Matt  v.  Iowa  etc,  Ass^n,  25  Am.  St  Rep.  485.  To 
this  weight  of  authority  courts  will  probably  feel  bound  to  defer,  but  if 
the  question  were  res  Integra,  it  would  be  worthy  of  consideration  whether 
the  decisions  supporting  this  doc':rine  are  not  due  to  a  confusion  between  the 
meanings  of  the  phrases  "  right  of  action  "  and  "  cause  of  action."  The 
"cause  of  action  "  means  nothing  more  or  less  than  "  the  facts  which  consti- 
tute the  cause  of  action  ":  Bliss  on  Code  Pleading;  and  though  there  may 
not  be  a  "right  of  action  "until  some  time  after  the  events  creating  that 
right  have  occurred,  that  cannot  change  the  date  of  the  events  themselves. 
The  "  fact  constituting  the  cause  of  action  "is  the  fire  which  has  destroyed 
the  property  of  the  assured,  and  the  stipulation  not  to  sue  until  the  company 
have  had  the  time  thought  to  be  necessary  for  the  purpose  of  making  the  in* 
vestigations  which  will  enable  it  to  decide  whether  to  pay  the  policy  or  re- 
fuse to  do  so  does  not  render  that  "  fact"  any  the  less  the  plaintiffs  "  cans* 
of  action."  Ordinarily  the  "  right  oF  action  "  accrues  at  the  same  time  as  the 
"  cause  of  action."  But  there  is  no  reason  why  a  plaintiff  should  not  agree 
to  postpone  his  "  right  of  action,"  and  this  seems  to  be  the  effect  intended 
to  follow  from  the  introduction  of  this  provision  into  the  policy. 
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Amerman  V.  Deane. 

[132  New  Yoek,  355.] 

Covenant  Restrainino  the  Use  of  Land  will  not  be  SpEcmcALLT  Per- 
formed WHEN  there  has  been  such  a  change  in  the  character  of  the  neigh- 
borhood as  to  defeat  the  object  and  purpose  of  such  covenant,  and  to 
render  it  inequitable  to  deprive  the  owner  of  the  property  subject  to  such 
covenant  of  the  privilege  of  conforming  his  property  to  that  character. 

Injunction  will  not  Issue  when  the  Relief  Sought  is  Dispropoetionatb 
TO  THE  Nature  and  Extent  of  the  Injury  Sustained  or  likely  to  be 
Bustamd.  Therefore,  where  lands  have  been  conveyed  with  restrictive 
covenants  limiting  their  use,  and  the  condition  and  character  of  the  ad- 
joining land  with  reference  to  that  conveyed  have  so  changed  as  to  ren. 
der  the  restriction  in  the  conveyance  inapplicable  according  to  its  true 
intent  and  spirit,  equity  will  not  interpose  by  injunction  to  prevent  the 
breach  of  the  covenant,  but  will  leave  the  party  aggrieved  to  his  remedy 
at  law. 

Injunction.  —  Covenant  against  the  Erection  of  Any  Tenement-houses 
on  any  part  of  the  premises  conveyed  will  not  be  specifically  enforced  in 
equity  by  an  injunction,  when  flats  and  tenement-houses  have  already 
been  erected  upon  the  greater  portion  of  the  adjacent  lota.  The  only 
redress  upon  such  covenants  is  by  compensation  in  damages. 

Damages  for  tub  Erection  of  a  Tenement-house  in  violation  of  a  restric- 
tive covenant  need  not  be  limited  to  those  suffered  at  and  before  the 
commencement  of  the  suit,  but  may  be  estimated  upon  the  theory  that 
anch  house  will  be  permanently  used  as  a  tenement-house,  where  it  is  a 
permanent  structure  especially  erected  for  continued  use  as  a  fiat  or 
tenement-house.  As  its  use  as  such  is  lawful,  there  is  no  presumptioa 
that  it  will  be  discontinued. 

Release  from  Restrictive  Cotenants  in  a  Deed  should  be  Decreed 
to  be  executed  when  a  judgment  is  entered  awarding  plaintiff  damages 
for  the  permanent  injuries  sustained  by  him  by  reason  of  the  breach  of 
such  covenants. 

W.  J.  Townsend,  for  the  appellant. 
Cephas  Brainerd,  for  the  respondent. 

Haight,  J.  This  action  was  brought  for  a  permanent  in- 
junction, and  for  damages. 

Clarence  S.  Brown  was  the  former  owner  of  a  block  of  land 
in  the  city  of  New  York,  bounded  on  the  north  by  Sixty-fourth 
Street,  on  the  east  by  Ninth  Avenue,  on  the  south  by  Sixty- 
third  Street,  and  on  the  west  by  Tenth  Avenue.  He  made 
conveyances  of  separate  pa'rts  of  such  block  to  different  par- 
ties, all  of  which  conveyances  were  made  subject  to  certain  re- 
strictions and  covenants,  among  which  was  that  the  grantee, 
his  heirs  and  assigns,  would  not,  at  any  time  thereafter,  erect, 
suffer,  or  permit  upon  the  premises  thereby  conveyed,  or  any 
part  thereof,  any  tenement-house;  and  it  was  agreed  between 
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the  parties  to  such  conveyance  that  such  covenants  should 
run  with  the  land. 

The  defendant,  through  various  mesne  conveyances  from 
Brown,  under  deeds  containing  the  restriction  and  covenant 
above  mentioned,  has  become  the  owner  of  a  lot  on  the  south- 
east corner  of  Tenth  Avenue  and  Sixty-fourth  Street;  the 
plaintiff,  in  like  manner,  has  become  the  owner  of  a  private 
residence  on  the  south  side  of  Sixty-fourth  Street,  distant 
forty-two  feet  and  nine  inches  easterly  from  the  rear  of  defend- 
ant's lot.  Since  the  purchase  by  the  plaintiff  of  her  residence, 
the  defendant  has  erected  upon  her  lot  a  tenement-house,  in 
violation  of  the  restriction  and  covenant  alluded  to.  The  build- 
ing contains  a  frontage  of  seventy-five  feet  on  Tenth  Avenue, 
and  ninety-five  feet  on  Sixty-fourth  Street.  It  is  arranged  for 
three  stores  fronting  upon  the  avenue,  and  three  stores  front- 
ing upon  Sixty-fourth  Street,  with  four  stories  above  the  first 
floor,  each  arranged  for  the  accommodation  of  four  families. 

Flat  or  tenement  houses  of  the  ordinary  description  have 
been  erected  for  a  considerable  distance  below  Sixty-third 
Street,  on  both  sides  of  Tenth  Avenue;  also  on  the  opposite 
side  of  Tenth  Avenue,  between  Sixty-third  and  Sixty-fourth 
streets;  also  upon  the  entire  block  fronting  on  the  easterly 
side  of  Tenth  Avenue  from  Sixty-fourth  Street  to  Sixty-fifth 
Street;  also  in  the  middle  of  the  block  between  Ninth  and 
Tenth  avenues  on  the  northerly  side  of  Sixty-third  Street;  or- 
dinary tenement-houses  have  been  built  on  the  southerly  side 
of  Sixty- third  Street,  from  Ninth  Avenue  westwardly,  cover- 
ing more  than  half  of  the  block;  flat  or  tenement  houses  have 
been  built  opposite  the  premises  of  the  plaintiff,  on  the  northerly 
side  of  Sixty-fourth  Street,  and  like  houses  have  been  built 
for  a  considerable  distance  northward  on  both  sides  of  Tenth 
Avenue.  On  the  northwesterly  corner  of  Tenth  Avenue  and 
Sixty-fifth  Street  is  an  establishment  for  the  manufacture  of 
illuminating  gas,  and  on  the  block  below,  on  the  westerly 
side  of  Tenth  Avenue,  are  carpenter-shops,  liquor  and  beer 
saloons,  blacksmith-shops,  and  one  tenement  or  flat  house. 

The  trial  court  refused  a  permanent  injunction,  but  awarded 
damages  to  the  plaintiff  in  the  sum  of  fifteen  hundred  dollars, 
and  an  injunction  restraining  the  defendant  from  renting 
ihe  building  upon  her  lot  to  any  tenant  until  such  damages, 
together  with  the  costs  of  the  action,  shall  be  paid. 

The  facts  to  which  we  have  alluded  were  found  by  the  trial 
court,  and  are  such  as  to  entitle  the  plaintiff  to  an  injunction, 
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were  it  not  for  the  fact  that  the  surrounding  neighborhood 
has  been  chiefly  built  up  and  occupied  with  flat  or  tenement 
houses.  The  defendant's  building  is  a  large  one,  constructed 
at  considerable  expense,  and  is  in  a  neighborhood  devoted 
chiefly  to  the  residence  of  people  for  which  the  defendant's 
building  was  designed;  if  enjoined  from  using  the  same  for 
that  purpose,  the  defendant  must  necessarily  suffer  damages 
greatly  in  excess  of  any  which  is  likely  or  possible  to  be  sus- 
tained by  the  plaintiff. 

In  the  case  of  Trustees  of  Columbia  College  v.  Thacher,  87  N.  Y. 
311,  41  Am.  Rep.  365,  it  was  held,  that  whilst  a  court  of  equity 
has  jurisdiction  to  enforce  the  observance  of  covenants  made 
by  an  owner  of  lands  in  a  city,  with  an  adjoining  owner,  in 
consideration  of  similar  reciprocal  covenants  on  the  part  of  the 
latter,  restricting  the  use  of  the  lands  to  the  purposes  of  private 
residences,  the  exercise  of  this  authority  is  within  its  discre- 
tion; and  where  there  has  been  such  a  change  in  the  character 
of  the  neighborhood  as  to  defeat  the  object  and  purposes  of  the 
agreement,  and  to  render  it  inequitable  to  deprive  such  owner 
of  the  privilege  of  conforming  his  property  to  that  character, 
such  relief  will  not  be  granted. 

In  High  on  Injunctions,  sec.  22,  it  is  said,  if  it  is  apparent, 
upon  an  application  for  an  injunction,  that  the  relief  sought 
is  disproportioned  to  the  nature  and  extent  of  the  injury  sus- 
tained or  likely  to  be  sustained,  the  court  will  decline  to  in- 
terfere. And  again  at  section  1158,  where  the  character  and 
condition  of  the  adjoining  lands,  with  reference  to  that  con- 
veyed, have  so  changed  as  to  render  the  restriction  in  the  con- 
veyance inapplicable,  according  to  its  true  intent  and  spirit, 
a  court  of  equity  will  not  interfere  by  injunction  to  prevent  a 
breach  of  the  covenant,  but  will  leave  the  party  aggrieved  to 
his  remedy  at  law.  See  also  Conger  v.  New  York  etc.  R.  R, 
Co.,  120  N.  Y.  29;  Margraf  v.  Muir,  57  N.  Y.  155;  Peters  v. 
Delaplaine,  49  N.  Y.  362. 

Under  the  rule  to  which  we  have  called  attention,  and  tho 
facts  disclosed,  the  trial  court  properly  withheld  a  permanent 
injunction,  ai»d  confined  the  relief  of  the  plaintiff  to  damages. 

As  we  have  seen,  the  trial  court  awarded  fifteen  hundred 
dollars  as  damages.  This  was  found  to  be  the  difference  in 
value  of  the  plaintiff's  premises,  with  and  without  the  defend- 
ant's tenement  building.  The  award  is  for  the  permanent 
injury  sustained.  The  defendant's  building  was  in  process  of 
construction  when  this  action  was  brought.     At  the  timj  of 
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the  trial,  it  had  been  completed,  but  was  only  partially  occu- 
pied. The  plaintiflf 's  damages  depended  not.  upon  the  construc- 
tion of  the  building,  but  the  use  made  of  it.  If  it  should 
never  be  used  for  a  tenement  building,  no  damages  would  re- 
sult, and  if,  as  is  claimed,  damages  only  could  be  awarded  to 
the  time  the  action  was  commenced,  none  could  be  allowed, 
for  the  reason  that  at  that  time  none  had  been  sustained.  It 
appears  to  have  been  upon  this  theory  that  the  general  term 
ordered  the  reversal  of  the  judgment,  following  the  cases  of 
Pond  V.  Metropolitan  El.  R'y  Co.,  112  N.  Y.  186;  8  Am.  St. 
Rep.  734;  Uline  v.  New  York  C.  &  H.  R.  R.  R.  Co.,  101  N.  Y. 
98;  54  Am.  Rep.  661,  and  other  kindred  cases;  but  those  cases 
were  actions  for  damages,  and  were  disposed  of  upon  the  the- 
ory that  as  to  the  plaintiff  there  was  an  unlawful  structure 
upon  his  easement,  amounting  to  a  nuisance.  That  being  a 
nuisance,  the  defendant  was  under  a  legal  obligation  to  remove 
it,  and  the  law  would  not  presume  that  he  would  not  do  so. 
For  that  reason  damages  could  only  be  recovered  up  to  the 
time  of  the  commencement  of  the  action. 

We  do  not  regard  these  cases  as  having  any  application  to 
the  question  under  consideration.  The  defendant's  building 
does  not  encumber  or  interfere  with  any  easement  of  the  plain- 
tiff; it  is  not  unlawful  or  a  nuisance.  There  is  consequently 
no  presumption  that  it  will  be  abated  or  discontinued.  The 
devoting  of  it  to  the  use  for  which  it  was  constructed  operates 
as  a  breach  of  the  covenant  embraced  in  the  deeds  to  which 
we  have  alluded,  and  because  of  such  breach,  the  plaintiff  is 
entitled  to  damages.  The  building  is  a  permanent  structure, 
specially  arranged  for  continued  use  as  a  tenement  or  flat 
house.  This  action  is  in  equity,  and  one  of  the  objects  sought 
is  to  avoid  a  multiplicity  of  actions  which  might  be  brought 
in  case  only  past  damages  could  be  recovered. 

We  see  no  reason  why  permanent  damages  may  not  b© 
awarded.    This  right  is  recognized  by  the  recent  cases. 

In  Pappenheim  v.  Metropolitan  El.  R'y  Co.,  128  N.  Y.  436, 
26  Am.  St.  Rep.  486,  Peckman,  J.,  in  delivering  the  opinion  of 
the  court,  says:  "In  an  action  at  law,  the  owner  of  the  prop- 
erty interfered  with  or  trespassed  upon  cannot  recover  dam- 
ages to  his  premises,  based  upon  the  assumption  that  such 
trespass  is  to  be  permanent.  He  can  only  recover  the  dam- 
ages which  he  has  sustained  up  to  the  commencement  of  the 
action But  the  owner  may  resort  to  equity  for  the  pur- 
pose of  enjoining  the  continuance  of  the  trespass,  and  to  thus 
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prevent  a  multiplicity  of  actions  at  law  to  recover  damages; 
and  iu  such  an  action  the  court  may  determine  the  amount 
of  damage  which  the  owner  would  sustain  if  the  trespass  were 
permanently  continued,  and  it  may  provide  that  upon  pay- 
ment of  that  sum  the  plaintiff  shall  give  a  deed  or  convey  the 
right  to  the  defendant."  See  also  Thompson  v.  Manhattan  Ry 
Co.,  41  N.  Y.  St.  Rep.  697;  Henderson  v.  New  York  Cent,  R.  R. 
Co.,  78  N.  Y.  423-434. 

We  discover  no  exceptions  in  the  case  that  call  for  a  reversal 
of  the  judgment.  Evidence  was  received  in  reference  to  there 
being  windows  on  the  east  end  of  the  building,  but  it  was  re- 
ceived only  for  the  purpose  of  showing  the  kind  of  house  that 
was  erected,  and  no  claim  for  damages  was  made  by  reason  of 
such  windows.  To  the  question  as  to  what  the  effect  would 
have  been  upon  the  plaintiff's  property,  if  instead  of  the  house 
erected  by  Mrs.  Deane  there  had  been  placed  houses  corre- 
sponding in  quality  and  character  to  those  which  front  on 
Tenth  Avenue  above  Sixty-fourth  Street,  the  answer  of  the 
witness  is,  that  he  did  not  know  the  character  of  those  houses. 
He  does  not  pretend  to  speak  as  to  the  effect,  and  consequently 
the  exception  taken  is  not  available.  His  answer  to  the  next 
question  is  in  favor  of  the  defendant,  and  consequently  did 
her  no  harm. 

The  damages  awarded  by  the  trial  court  was  for  the  perma- 
nent injury  sustained  by  the  plaintiff  by  reason  of  the  breach 
of  the  covenant  alluded  to.  Under  the  practice  adopted  in 
kindred  cases,  the  trial  court  might  properly  have  required 
the  plaintiff,  upon  the  receipt  of  the  damages  awarded,  to 
have  duly  executed,  acknowledged,  and  delivered  to  the  de- 
fendant a  release  from  the  covenant,  so  far  as  it  restricts  the 
use  of  the  premises  for  the  purpose  of  a  tenement-house. 
Whilst  this  requirement  may  not  be  necessary  to  bar  a  fur- 
ther action  for  damages,  it  seems  but  just,  under  the  circum- 
stances and  in  view  of  the  liberal  award  made,  that  the  release 
should  be  given. 

The  order  of  the  general  term  will  therefore  be  affirmed, 
and  judgment  absolute  ordered  against  the  appellant  upon  her 
stipulation,  with  costs,  unless  within  thirty  days  she  stipu- 
lates that  the  judgment  of  the  trial  court  be  modified,  by  add- 
ing thereto  a  provision  that  upon  the  payment  to  her  of  the 
damages  and  costs  awarded  by  the  trial  court  she  execute, 
acknowledge,  and  deliver  to  the  defendant  a  release  from  th'i 
covenant  embraced  in  the  deed,  so  far  as  it  restricts  the  use  of 
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the  premises  for  the  purpose  of  a  tenement-house.  If  such 
stipulation  is  given,  the  order  of  the  general  terra  is  reversed, 
and  the  judgment  of  the  trial  court,  as  so  modified,  is  af- 
firmed, without  costs.  ^__^ 

CoviNANTS  Rkstrictino  thb  Usb  OF  Lakd.  —  As  to  whea  changes  in  coa- 
ditioa  of  property  will  justify  refusal  of  equity  to  enforce  such  covcuauts, 
Mfl  note  to  Ladd  r.  Boatorif  21  Am.  St.  Rep.  498. 

Prospkctivb  Dahaqes.  —  This  subject  is  discussed  in  the  note  to  Har- 
greaves  v.  Kimberly,  53  Am.  Rep.  123-139.  Tlie  general  rule  is,  that  only 
the  damages  which  have  accrued  before  the  action  is  commenced  can  be  re- 
covered. This  principle  is  explained  and  illustrated  by  numerous  cases  in 
that  note:  See  also  Whipple  v.  Fairhaven,  63  Vt.  221.  The  exceptions  are 
those  oases  in  which  there  is  no  new  unlawful  act,  but  merely  additional 
damage:  Warner  v.  Bacon,  8  Gray,  397;  69  Am.  Dec.  253.  In  such  cases, 
as  a  subsequent  action  cannot  be  brought,  all  the  damages,  past  as  well  as  fu- 
ture, must  be  assessed  in  the  first  suit  An  application  of  this  rule  to  the 
case  of  a  personal  injury  will  be  found  in  Kane  v.  New  York  etc  R.  R.  Co.,  132 
N.  Y.  160. 
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JvDomim.  —  Restitction  was  a  remedy  well  known  at  the  common  law. 
Its  object  was  to  restore  to  the  appellant  the  specific  thing,  or  its  equiva- 
lent,  of  which  he  had  been  deprived  by  the  enforcement  of  the  judgment 
against  him  during  the  pendency  of  his  appeal.  It  was  usually  a  part 
of  the  judgment  of  reversal  which  directed  "  that  the  defendant  be  re- 
stored  to  all  things  which  be  has  lost  on  occasion  of  the  judgment  afore 
•aid.- 

Jt7DOMKNT.  —  A  Writ  of  REsrrrunox  Issitkd  at  the  Commos^  Law  upon 
the  reversal  of  a  judgment,  provided  the  amount  which  the  appellant 
had  lost,  or  paid  under  compulsion,  appeared  of  record.  Otherwise,  pro- 
cess in  the  nature  of  an  order  to  show  cause  first  issued,  known  as  scire 
fadat  quart  restUuiionem  hitbere  non  debet,  based  upon  the  theory  that  the 
law  infers  a  promise  to  repay  moneys  paid  upon  or  in  satisfaction  of  a 
judgment  or  order  which  has  been  reversed. 

JODOHENTS.  —  RKSTnUTION    WILL   BE    E.NFOROBD   THOtrOH   TUE   MoNRT    WAS 

NOT  Received  under  an  ExBcnriON,  nor  under  a  final  judgment. 
Hence,  if  moneys  have  been  paid  to  the  sherifi'  under  an  attacliment, 
and  persons  claimint;  as  lien-holders  procure  an  order  vacating  the  at- 
tachment, and  thereupon  the  sheriff  pays  such  moneys  to  them,  and  th« 
order  vacating  the  attachment  is  afterwar<l!t  reversed  upon  appeal,  the 
attaching  creditors,  having  in  the  mean  time  recovered  final  judgment 
in  their  action,  are  thereupon  entitled  to  recover  from  audi  lien  claim- 
ants the  moneys  thus  obtained  by  them.  The  law  interposes  a  promise 
to  pay  such  moneys  to  the  attaching  creditors,  because,  though  they  did 
not  hold  the  title,  they  did  have  a  paramount  lien,  wliich,  in  due  cours* 
of  procedure,  would  have  ripened  into  title  but  for  the  errroneous  order 
Taoating  the  attachment. 
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Action  for  money  had  and  received.  Nine  hundred  dollars 
had  been  received  by  the  sheriff  of  the  city  and  county  of  New 
York,  under  and  by  reason  of  an  attachment  issued  in  favor 
of  the  plaintiffs  and  against  Bernharth  and  others.  Afterwards* 
the  defendants,  claiming  as  lienors,  pro3ured  an  order  restrain- 
ing the  sheriff  from  paying  such  moneys  to  the  plaintiffs,  and 
a  few  days  later  obtained  an  order  vacating  the  attachment. 
As  a  consequence  of  this  latter  order,  the  sheriff  paid  the 
defendants  such  nine  hundred  dollars.  The  order  vacating 
the  attachment  was  finally  reversed  by  the  court  of  appeals, 
in  October,  1889.  In  November  of  the  previous  year  plain- 
tiffs had  recovered  judgment  in  their  action  against  Bern- 
harth and  others  for  a  sum  exceeding  the  amount  of  money 
which  had  been  paid  to  the  sheriff  on  the  attachment,  and 
an  execution  issued  on  such  judgment  was  returned  wholly 
unsatisfied.  The  plaintiffs  having  demanded  of  the  defend- 
ants restitution  of  the  said  nine  hundred  dollars,  and  such 
demand  being  refused,  this  action  was  commenced,  and  it 
was  asked  that  the  defendants  be  directed  to  make  restitu- 
tion to  the  plaintiffs  of  the  said  sum.  To  the  plaintiff's  com- 
plaint, disclosing  facts  hereinbefore  stated,  a  demurrer  was 
interposed,  which  was  sustained  by  the  special  term,  and  this 
decision  was  affirmed  by  the  general  term  on  appeal  thereto. 

Marshall  P.  Staff ord^  for  the  appellants. 

Michael  H.  Cardozo,  for  the  respondents. 

Vann,  J.  Restitution  was  a  remedy  well  known  to  the  com- 
mon law.  Its  object  was  to  restore  to  an  appellant  the  specific 
thing,  or  its  equivalent,  of  which  he  had  been  deprived  by  the 
enforcement  of  the  judgment  against  him  during  the  pendency 
of  his  appeal.  It  was  not  created  by  statute,  but  was  exer- 
cised by  the  appellate  tribunal  as  incidental  to  its  power  to 
correct  errors,  and  hence  the  court  not  only  reversed  the  erro- 
neous judgment,  but  restored  to  the  aggrieved  party  that  which 
he  had  lost  in  consequence  thereof.  It  was  usually  a  part  of 
the  judgment  of  reversal,  which  directed  "that  the  defendant 
be  restored  to  all  things  which  he  has  lost  on  occasion  of  the 
judgment  aforesaid." 

A  writ  of  restitution  was  thereupon  issued,  provided  the 
amount  that  the  appellant  had  lost,  or  paid  under  compul- 
Bion,  appeared  of  record,  as  by  the  return  of  an  execution  sat- 
isfied. Otherwise  process  in  the  nature  of  an  order  to  show 
cause  was  first  issued,  known  as  a  scire  facias  quare  restilutionem 
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habere  non  debet:  Tomlin's  Law  Diet.,  tit.  Restitution;  2  Till. 
Abr.  472;  RoUe  Abr.  778;  Westerne  v.  Creswick,  4  Mod.  161; 
Wilkinson's  Case,  Cro.  Eliz.  465;  Goodyere  v.  Ince,  Cro.  Jac. 
246;  Manning's  Case,  4  Coke,  94;  2  Tidd's  Practice,  1033;  1 
Burrill's  Practice,  292. 

la  this  state  the  practice  is  now  regulated  by  statute,  and 
almost  every  conceivable  case  is  provided  for:  Code  Civ.  Proc, 
sees.  445,  1005,  1216,  1292,  1323,  2142,  2263,  3058.  Section 
1323  seems  especially  adapted  to  the  facts  set  forth  in  the 
complaint,  as  it  provides  that  "  where  a  final  judgment  or  or- 
der is  reversed  or  modified  upon  appeal,  the  appellate  court 
....  may  make  or  compel  restitution  of  property,  or  of  a 
right  lost  by  means  of  the  erroneous  judgment  or  order." 
This  is  a  part  of  section  330  of  Code  of  Procedure,  under  which 
it  was  held  that  the  power  conferred  was  cumulative,  and  did 
not  take  away  the  common-law  rights  of  a  successful  appel- 
lant: LoU  V.  Swezey,  29  Barb.  87,  88.  There  were  earlier, 
though  less  complete,  statutes  upon  the  subject:  Laws  1832,  c. 
128,  sec.  1;  2  Rev.  Stats.  609,  sec.  13;  1  Rev.  Laws,  96,  sees. 
2,5. 

The  statutory  remedy  is  exercised  by  the  entry  of  a  judg- 
ment or  order  in  the  action  in  which  the  erroneous  judgment 
or  order  was  rendered  or  made.  We  think  that  the  remedies 
provided  by  statute  are  not  exclusive,  and  that  they  were  en- 
acted, in  recognition  of  the  right  of  restitution  as  it  existed  at 
common  law,  to  furnish  additional  means  of  enforcing  that 
right. 

We  have  before  us  an  effort  to  procure  restitution  by  an  in- 
dependent action  in  the  nature  of  indebitatus  assumpsit,  based 
upon  the  theory  that  the  law  will  imply  a  promise  from  the 
conduct  of  the  defendants  and  the  circumstances  of  the  case. 
It  has  been  repeatedly  held  that  such  an  action  will  lie  to  re- 
cover back  money  paid  on  a  judgment  pending  an  appeal 
which  resulted  in  a  reversal.  The  subject  was  carefully  ex- 
amined in  Clark  v.  Pinney,  6  Cow.  298,  where  it  was  held  that 
the  court  would  not  compel  the  party  to  resort  to  the  anti- 
quated remedy  ol  scire  Jncias,  but  would  permit  a  recovery  by 
a  direct  action,  as  for  money  had  and  received.  In  deliver- 
ing the  opinion,  Chief  Justice  Savage  said:  "The  general 
proposition  is,  that  this  action  lies  in  all  cases  where  the  de- 
fendant has  in  his  hands  money  which,  ex  aequo  et  bono  belongs 
to  the  plaintiff.  When  money  is  cjllected  upon  an  erroneous 
judgment,  which,  subsequent  to  the  payment  of  the  money,  is 
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reversed,  the  legal  conclusion  is  irresistible  that  the  money  be- 
longs to  the  person  from  whom  it  was  collected."  This  prin- 
ciple was  recognized  by  the  supreme  court  of  the  United  States 
in  United  States  Bank  v.  Bank  of  Washington,  6  Pet.  8,  where 
it  was  declared  that  "on  the  reversal  of  a  judgment  the  law 
raises  an  obligation  in  the  party  to  tlie  record,  who  has  re- 
ceived the  benefit  of  the  erroneous  judgment,  to  make  restitu- 
tion to  the  other  party  for  what  he  has  lost,"  and  that  he 
might  proceed  by  action,  scire  facias,  or  order.  The  authori- 
ties uniformly  support  this  position,  and  out  of  many  that 
might  be  cited  the  following  are  sufficient  to  illustrate  the 
subject:  Sturges  v.  Allis,  10  Wend.  355;  Maghee  v.  Kellogg,  24 
Wend.  32;  Norton  v.  Coons,  3  Denio,  130;  Langley  v.  Warner^ 
1  Sand.  209;  Lott  v.  Swezey,  29  Barb.  87,  88;  Kidd  v.  Curry, 
29  Hun,  215;  Wright  v.  Nostrand,  100  N.  Y.  616;  Travelers 
las.  Co.  V.  Heath,  95  Pa.  St.  333. 

The  right  of  the  plaintiffs  to  recover  could  hardly  be  ques- 
tioned if  the  money  had  absolutely  belonged  to  them  when  it 
was  paid  by  the  sheriff  to  the  defendants,  but  inasmuch  as 
they  only  had  a  lien  upon  it,  and  had  not  then  completed  their 
title,  it  is  claimed  that  no  action  will  lie  for  their  relief.  In 
taking  this  position,  the  defendants  lose  sight  of  the  fact  that 
a  lien  is  property  in  the  broad  sense  of  that  word;  and  although 
it  has  no  physical  existence,  it  exists  by  operation  of  law  so 
effectively  as  to  have  pecuniary  value,  and  to  be  capable  of 
being  bought  and  sold.  They  also  ignore  the  proceedings  that 
were  in  progress  to  convert  the  lien  into  a  title  to  the  fund. 
This  makes  the  successful  prosecution  of  the  appeal  a  barren 
victory,  and  enables  the  party  in  fault  to  retain  the  fruits  of 
his  own  wrong. 

While  the  erroneous  order  was  a  protection  to  the  sheriff, 
who  acted  upon  it  while  it  was  in  force,  it  is  no  protection  to 
the  defendants,  because  it  was  subsequently  reversed  on  ap- 
peal, and  became,  as  to  them,  the  same  as  if  it  bad  never  been 
made.  When  they  accepted  the  money  that  was  paid  over  in 
consequence  of  the  order  that  they  procured,  they  knew  that 
if  the  order  should  be  reversed  and  their  motion  denied,  they 
would  no  longer  be  entitled  to  it,  and  could  not  in  fairness  re- 
tain it.  They  also  knew  that  if,  in  the  mean  time,  the  plain- 
tiffs perfected  judgment  and  issued  execution,  their  right  to 
the  money,  if  not  paid  over,  would  be  complete  upon  a  reversal 
of  the  order.  As  they  acted  with  knowledge  of  all  the  facts, 
it  would  be  inequitable  for  them  to  retain  money  received  un- 
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der  Buch  circumstances,  and  we  see  no  reason  why  the  law 
ehould  not  infer  a  promise  of  restitution  the  same  as  if  the 
money  had  been  collected  under  an  execution.  In  either 
case  the  inference  rests  upon  the  fact  that  money  was  received 
by  those  who  knew  at  the  time  that  it  might  ultimately  be 
decided  that  they  were  not  entitled  to  it.  But  to  whom  did 
the  implied  promise  run?  Obviously  to  those  who  would  have 
been  entitled  to  the  money  upon  the  reversal  of  the  order,  pro- 
vided it  had  not  been  paid  to  the  defendants.  It  was  so  held 
in  Caperton  v.  McCorkle,  5  Gratt.  177,  which  is  precisely  in 
point.  The  law  implies  the  promise  for  the  benefit  of  the  in- 
jured party,  and  if  the  situation  were  the  same  as  it  was  when 
the  money  was  paid,  repayment  to  the  sheriflf  would  be  re- 
quired, because  he  would  be  entitled  to  possession  of  the  fund 
under  the  restored  attachment:  Pack  v.  Gilbert,  124  N.  Y.  612. 
But  the  situation  is  changed,  as  the  plaintiffs  have  become 
entitled  to  the  money  by  virtue  of  their  judgment  and  execu- 
tion. They,  and  they  alone,  therefore,  can  avail  themselves 
of  the  implied  promise,  which  is  plastic  in  character,  and  for 
the  benefit  of  whom  it  may  concern.  The  law  implies  a  prom- 
ise, because  in  equity  and  good  conscience  the  defendants 
ought  to  have  promised,  and  it  will  not  permit  them  to  say 
that  they  did  not.  It  would  be  an  anomaly  to  hold  that  the 
law  will  imply  a  promise  in  favor  of  one  having  title,  but  not 
in  favor  of  one  holding  the  first  lien,  when  through  the  action 
of  agencies  known  by  the  parties  to  be  in  operation  and  in  the 
ordinary  course  of  legal  procedure,  the  lien  would  have  ripened 
into  a  title  but  for  the  erroneous  order.  The  defendants  pro- 
cured the  order  and  acted  upon  it,  and  thereby  obtained  money 
that  did  not  belong  to  them;  and  under  such  circumstances, 
the  law  presumes  that  they  engaged  to  do  what  reason  and 
justice  require  them  to  do.  They  are  therefore  under  an  obli- 
gation to  restore  the  money.  In  enforcing  that  obligation  the 
courts  will  not  be  particular  to  require  literal  restitution  to  the 
sherifiF,  or  late  sheriff,  but  as  the  plaintiffs  have  now  become 
entitled  to  the  fund,  will  permit  them  to  recover  it  in  a  direct 
action  for  money  had  and  received.  By  imputation  of  law,  the 
defendants  received  the  money  for  the  benefit  of  the  party 
ultimately  entitled  to  it,  and  by  refusing  to  pay  it  over  to  that 
party,  upon  a  proper  demand  after  his  rights  had  matured, 
became  liable  to  an  action  for  the  recovery  thereof:  Mason  v. 
Prendergast,  120  N.  Y.  536. 

The  suggestion  that  the  plaintiffs  should  have  procured  a 
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fltay  of  proceedings  is  not  entitled  to  much  weight,  because  a 
Btay  by  order  is  not  a  matter  of  right,  while  a  stay  by  under- 
taking upon  appealing  from  a  judgment  is  a  matter  of  right, 
yet  the  omission  to  give  an  undertaking  does  not  prevent  a 
recovery  upon  a  reversal  of  the  judgment. 

We  think  that  the  judgments  rendered  by  the  courts  below 
should  be  reversed  and  the  demurrer  overruled,  with  costs  in 
all  courts,  with  leave  to  the  defendants  to  answer  over  in 
twenty  days  upon  payment  of  costs. 

Monet  Paid  on  a  Decrxr  ot  Court  is  not  paid  voluntarily,  and  upon  its 
reversal  the  party  paying  the  money  is  entitled  to  restitution,  regardless  of  th« 
final  determination  of  the  rights  of  th^  parties:  Exparte  Walter,  89  Ala.  237; 
18  Am.  St.  Rep.  103.  See  also  note  to  Quan  Wo  Chung  Co.  v.  Laumeister, 
17  Am.  St.  Rep.  264-266,  as  to  the  effect  of  a  reversal  of  a  judgment.  The 
general  rule  is,  that  a  reversal  of  judgment  restores  parties  to  their  original 
rights  so  far  as  this  can  be  done  without  prejudice  to  third  persons:  McJilton 
V.  Love,  13  111.  486;  54  Am.  Dec  449;  Tarkton  v.  QoMthwaite,  23  Ala.  346; 
68  Am.  Dec.  296, 

LiKN  ojt  Attachment  —  Continttanob  or.  — A  judgment  against  a  plains 
tiff  in  attachment  which  is  appealed  from  does  not  dissolve  the  attachment, 
but  the  lien  continues  until  the  final  disposition  of  the  case:  TrecU  v.  Dunham^ 
74  Mich.  114;  16  Am.  St.>Rep.  616;  even  though  a  void  judgment  may  have 
been  entered,  provided  a  valid  judgment  is  afterwards  entered:  Raynoldt  r. 
Say,  12  Col  108. 


Sterger  v.  Van  Sicklen. 

1132  Nkw  Yokk,  499.] 

Laitdlord  and  Tenant.  —  Covenant  op  Landlord  to  Repair  does  not 
inure  to  the  benefit  of  a  stranger  sustaining  an  injury  because  of  it* 
breach.  But  when  the  occasion  of  the  injury  constitutes  a  nuisance  as 
to  the  party  complaining,  then  the  landlord  may  be  charged  with  dam* 
ages,  on  the  ground  that  he  maintains  a  nuisance,  where  the  contract  of 
letting  contains  a  covenant  authorizing  him  to  re-enter  for  the  purpose 
of  making  repairs. 

Landlord  does  not  Owe  Ant  Dutt  to  the  Occupant  ot  Adjacent 
Property,  and  if  the  latter  chooses  to  come  upon  the  property  of  the 
landlord  then  in  possession  of  the  tenant,  and  to  go  up  or  down  back 
stairs,  from  a  defect  in  which  an  injury  results  to  him,  the  landlord  is 
not  answerable  through  his  contract  with  the  tenant  to  repair  such  stairs. 
As  to  such  third  person,  they  were  not  a  nuisance,  because  neither  his 
property  nor  his  personal  rights  were  invaded. 

Landlord's  Liability  to  Third  Persons  is  not  enlarged  by  the  fact  that 
he  has  leased  premises  with  a  condition  that  he  may  re-enter  for  the  pur* 
pose  of  making  repairs. 

Licensee  Entering  upon  the  Property  ot  Another  without  Invitation 
must  take  it  as  he  finds  it,  and  cannot  recover  for  injuries  sustained  by 
its  being  out  of  repair  or  in  a  dangerous  condition. 
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Action  to  recover  damages  for  personal  injuries  sustained 
by  the  plaintiff  from  tlie  breaking  of  a  step  on  defendant's 
premises.  These  premises  were  at  the  time  of  the  accident 
occupied  by  a  tenant,  who  had  entered  into  possession  thereof 
about  two  years  previously.  The  plaintiff  was  the  occupant 
of  a  house  situated  four  or  five  feet  from  that  owned  by  de- 
fendant, and  separated  therefrom  in  the  rear  by  a  fence,  some 
boards  of  which  had  been  knocked  off  for  the  purpose  of  mak- 
ing an  opening.  The  defendant  knew  of  the  condition  of  the 
steps  and  had  agreed  to  repair  them,  and  there  was  testimony 
tending  to  show  that  he  had  made  an  agreement  with  his  ten- 
ant by  which  the  latter  was  to  make  the  repairs  for  a  sum 
named  and  deduct  it  from  the  rent,  but  there  was  other  testi- 
mony to  some  extent  in  conflict  with  that  offered  by  the  de- 
fendant upon  this  subject.  Judgment  was  entered  in  favor  of 
the  defendant  in  the  trial  court,  and  afSrmed  by  the  general 
term  on  appeal. 

James  D.  Bell,  for  the  appellant. 

A.  SimiSj  Jr.,  for  the  respondent. 

Parker,  J.  We  are  of  the  opinion  that  the  evidence  does 
not  permit  a  recovery. 

No  contractural  relation  exists  between  the  plaintiff  and  de- 
fendant. The  covenant  of  the  landlord  to  repair  does  not  in- 
ure to  the  benefit  of  a  stranger  sustaining  injury  because  of 
its  breach:  Odell  v.  Solomon,  99  N.  Y.  635. 

But  when  the  occasion  of  the  injury  constitutes  a  nuisance 
as  to  the  party  complaining,  then  a  landlord  may  be  charge- 
able in  damages,  on  the  ground  that  he  maintains  a  nuisance) 
where  the  contract  of  letting  contains  a  covenant  authorizing 
him  to  re-enter  for  the  purpose  of  making  repairs:  Ahem  v. 
Steele,  115  N.  Y.  203;  12  Am.  St.  Rep.  778. 

We  are  thus  brought  to  the  question  whether  the  decayed 
•teps  in  the  rear  of  defendant's  premises  leading  from  the 
ground  to  a  stoop  constituted  a  nuisance  as  to  the  plaintiff, 
who  occupied  an  adjoining  house.  If  so,  the  defendant,  by 
reason  of  his  covenant  to  repair,  may  be  responsible  for  the 
injury  occasioned  to  the  plaintiff  while  walking  down  them. 

This  inquiry  admits  of  but  one  answer,  and  does  not  seem  to 
be  worthy  of  the  citation  of  authority,  but  it  may  not  be  out  of 
place  to  refer  to  the  cases  cited  by  the  appellant. 

It  may  be  observed  in  passing  that  the  owner  may  ordina- 


596  Sterger  v.  Van  Sicklen.  [New  York, 

rily  exercise  such  dominion  over  and  mate  sticTi  use  of  his 
real  estate  as  he  chooses,  provided  the  rights  of  others  are  not 
thereby  violated. 

No  right  of  the  plaintiff  was  violated.  The  enjoyment  of 
the  premises  occupied  by  her  was  not  interfered  with.  Had 
she  remained  on  them  the  injury  would  not  have  occurred. 
But  she  chose  to  go  on  private  property,  and  up  or  down  back 
steps,  over  which  she  had  no  authority,  and  as  to  which  she 
had  acquired  no  such  interest  by  contract,  or  otherwise,  as 
would  have  entitled  her  to  demand  as  a  right  that  the  so-called 
nuisance  be  abated.  As  to  her  it  was  not  a  nuisance,  because 
it  did  not  invade  either  her  property  or  personal  rights:  Mur- 
phy V.  City  of  Brooklyn,  98  N.  Y.  642. 

Appellant  cites  Timlin  v.  Standard  Oil  Co.y  126  N.  Y.  514, 
22  Am.  St.  Rep.  845,  where  it  is  held  that  if  an  owner  lease 
premises  without  abating  an  existing  nuisance,  he  is  liable  to 
respond  in  damages  for  an  injury  resulting  therefrom.  But 
that  case  has  no  application  here.  The  nuisance  complained 
of  was  dangerous  to  the  public  and  the  adjoining  owner.  The 
wall  of  a  building  was  so  out  of  repair  that  it  fell  over  upon 
the  tracks  of  a  railroad  company,  killing  plaintiflf'e  intestate 
while  engaged  in  repairing  the  track. 

In  Beck  v.  Carter,  68  N.  Y.  283,  23  Am.  Rep.  175,  the  owner 
made  an  excavation  on  his  own  land,  but  so  near  to  the  high- 
way as  to  render  travel  thereon  dangerous  and  failed  to  guard 
it,  and  the  instruction  of  the  trial  court  to  the  jury  that  the 
excavation  was  a  nuisance  if  made  in  the  highway,  or  so  near 
it  that  a  person  exercising  ordinary  care  was  liable  to  fall  into 
it,  was  sustained;  the  court  holding  that  the  circumstances 
of  that  case  imposed  a  duty  on  the  defendant  to  protect  the 
excavation. 

It  appeared  that  the  excavation  had  been  made  in  a  place 
long  used  by  the  public,  and  the  character  of  the  user  was  thus 
described  by  the  court:  "It  was  not  the  case  of  a  bare  permis- 
sion by  the  owner  to  cross  his  land  adjoining  a  public  street. 
The  land  had,  by  use  long  continued,  been  made,  for  the  time 
being,  a  public  place  and  part  of  the  highway." 

While  the  court  held  that  the  situation  presented  by  the  evi- 
dence supported  the  judgment,  it  did  not  fail  to  emphasize  the 
general  rule  that  the  owner  of  property  has  the  right  to  put  hi» 
property  to  such  use  as  he  chooses,  "  and  in  the  absence  of 
special  circumstances,  if  a  person  traveling  on  a  highway  de- 
viates therefrom,  and  falls  into  a  pit  or  excavation  on  the  ad- 
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jacent  land,  the  owneris  not  responsible  for  the  resulting  in- 
jury." 

There  are  cases  where  the  use  to  which  an  owner  of  property 
puts  it  is  of  such  a  public  character  that  he  is  bound  to  observe 
reasonable  care  in  keeping  it  in  such  a  condition  as  to  save 
harmless  those  who  are  invited  to  come  on  to  it  for  the  bene- 
6t  and  profit  of  the  owner.  Cases  of  this  kind  are  considered 
by  this  court  in  Clancy  v.  Byrne,  56  N.  Y.  129;  15  Am.  Rep. 
391.  A  drayman,  in  the  ordinary  course  of  his  business,  drove 
a  horse  upon  Pier  No.  34,  North  River,  and  a  rotten  plank 
giving  way,  the  horse  fell  through  and  was  killed.  In  the 
opinion  by  Folger,  J.,  it  is  said  that  the  occupant  is  liable  for 
an-  injury  to  the  property  of  a  person  lawfully  upon  it  therewith. 
"  This  is  not  put  upon  the  ground  that  the  south  half  of  the 
pier  was  a  public  place  or  highway.  It  was  private  property 
to  a  certain  degree,  though  held  as  such  for  public  objects. 
....  By  the  use  to  which  it  was  put  by  the  occupant,  from 
which  a  profit  to  him  was  directly  or  indirectly  derived,  and 
which  persons  of  the  calling  of  the  plaintiff  aided,  there  was  a 
license  and  an  invitation  given  to  the  plaintiflf  to  come  and  go 
over  this  pier  in  the  following  of  his  employment";  and  thus 
"  was  imposed  on  him  the  duty  of  taking  care,  so  long  as 
it  was  thus  kept  open,  that  those  who  had  a  lawful  right  to  go 
there  could  do  so  without  danger  to  their  property." 

Swords  v.  Edgar,  59  N.  Y.  28,  17  Am.  Rep.  295,  was  a  case  of 
injury  by  a  defective  pier,  and  the  court  said:  **  Though  the  pier 
be  private  property,  and  though  it  be  granted  that  the  owner 
or  occupant  thereof  might  at  any  time  close  it  and  refuse 
entrance  upon  it  to  any  and  all  persons,  yet  so  long  as  it  was 
kept  open  to  that  portion  of  the  public  of  which  the  intestate 
was  one,  for  the  profit  of  defendant's  lessees,  there  was  upon 
such  lessees,  primarily,  the  duty  of  taking  care,  so  long  as  it 
was  thus  kept  open,  that  those  who  had  lawful  right  to  go  there 
could  do  so  without  incurring  danger  to  their  persons." 

But  a  further  consideration  of  cases  is  neither  needful  nor 
useful.  No  case  has  been  found,  nor  do  I  think  can  be,  which 
supports  the  contention  that,  as  to  this  plaintiff,  the  decayed 
back  stairs  of  a  private  residence,  under  the  circumstances 
proven,  constituted  a  nuisance. 

As  there  is  no  injury,  in  a  legal  sense,  which  can  give  a  right 
of  action,  unless  it  is  occasioned  by  a  violation  of  some  duty 
owing  to  the  injured,  there  remains  for  consideration  but  one 
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other  ground  on  which  it  is  claimed  that  defendant's  liability 
can  be  predicated. 

It  is  urged  that  a  recovery  can  be  supported  because  the  de- 
fendant negligently  permitted  the  stairs  to  remain  in  an  un- 
safe condition.  The  question  is  therefore  presented,  Did  the 
the  defendant's  duty  require  the  exercise  of  any  care  to  protect 
the  plaintiff  while  on  the  premises? 

The  fact  that  a  landlord  leases  premises  with  a  condition 
that  he  may  re-enter  for  the  purpose  of  making  repairs  does 
not  enlarge  his  responsibility  as  to  third  persons,  or  burden 
him  with  the  duty  as  to  them  of  observing  any  greater  degree 
of  care  than  would  be  required  were  he  in  possession. 

As  it  may  tend  to  avoid  confusion,  therefore,  we  will  con- 
sider the  question  of  negligence  from  the  standpoint  of  actual 
occupation  by  the  owner,  this  defendant. 

It  will  be  well  to  get  in  mind,  first,  the  situation  of  the  prem- 
ises and  the  circumstances  surrounding  and  leading  up  to  the 
injury.  For  such  purpose,  we  will  take  the  testimony  of  the 
plaintiff. 

At  the  time  of  the  injury  she  occupied  a  house  next  to,  and 
between  four  and  five  feet  from,  the  house  of  defendant,  where 
the  injury  occurred.  Between  the  houses  was  a  fence,  and  in 
the  rear  of  the  houses  an  opening  had  been  made  by  knocking 
some  boards  off.  Her  little  girls  were  accustomed  to  go  into 
the  yard  and  play,  and  on  the  20th  of  June,  1886,  about  half- 
past  five  in  the  afternoon,  plaintiff  went  over  to  bring  the 
children  home.  They  were  then  in  the  house,  and  as  she  was 
walking  down  the  back  steps  holding  one  of  them  by  the  hand, 
the  fourth  or  fifth  step  from  the  bottom  broke  and  her  foot 
went  through,  causing  her  to  fall  to  the  ground,  resulting  in 
injury. 

From  these  facts  it  appears  that  the  plaintiff  was  not  brought 
within  the  risk  of  these  unsafe  steps  by  the  occupier's  invita- 
tion on  a  matter  of  common  interest,  or  in  the  exercise  of  a 
right.     She  was  therefore  a  mere  licensee. 

"  Permission  involves  leave  and  license,  but  it  gives  no  right. 
If  I  avail  myself  of  permission  to  cross  a  man's  land,  I  do  so 
by  virtue  of  a  license,  not  of  a  right.  It  is  an  abuse  of  lan- 
guage to  call  it  a  right;  it  is  an  excuse  or  license,  so  that  & 
party  cannot  be  treated  as  a  trespasser":  Martin,  B.,  in  7 
Hurl.  &  N.  745.  The  general  rule  is,  that  a  licensee  must 
take  the  property  as  he  finds  it.  Mr.  Pollock,  in  his  work  on 
torts,  states  the  rule  as  follows:  "Persons  who,  by  the  mere 
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gratuitous  permission  of  owners  or  occupiers,  take  a  short  cut 
across  a  waste  piece  of  land,  or  pass  over  private  bridges,  or 
have  the  run  of  a  building,  cannot  expect  to  find  the  land  free 
from  holes  or  ditches,  or  the  bridges  to  be  in  safe  repair,  or  the 
passages  and  stairs  to  be  commodious  and  free  from  danger- 
ous places."  The  exceptions  to  which  he  alludes  need  not  be 
mentioned,  for  they  are  not  in  point  here. 

Mr.  Pollock  cites  in  support  of  the  rule  quoted  English  de- 
cisions mainly,  but  the  same  rule  has  been  generally,  if  not 
universally,  applied  in  the  various  jurisdictions  in  this  coun- 
try. 

In  Severy  v.  Nickerson^  120  Mass.  306,  21  Am.  Rep.  514,  a 
laborer  employed  in  loading  ice  on  board  a  vessel  from  the 
wharf,  after  finishing  his  work,  went  on  board  the  vessel  for  the 
gratification  of  his  curiosity,  and  there  fell  down  an  open 
hatchway  and  broke  his  leg.  Devens,  J.,  speaking  for  the 
court,  said:  "The  distinction  which  exists  between  the  obliga- 
tion which  is  due  by  the  owners  of  premises  to  a  mere  licen- 
see, who  enters  thereon  without  any  enticement  or  inducement, 
and  to  one  who  enters  upon  lawful  business  by  the  invitation, 
either  expressed  or  implied,  of  the  proprietor,  is  well  settled. 
The  former  enters  at  his  own  risk;  the  latter  has  a  right  to 
believe  that,  taking  reasonable  care  himself,  all  reasonable 
care  has  been  used  by  the  owner  to  protect  him,  in  order  that 
no  injury  may  occur." 

In  Larmore  v.  Crown  Point  Iron  Co.,  101  N.  Y.  391,  54  Am. 
Rep.  718,  the  plaintifl',  an  employee  of  defendant,  quit  work 
two  days  before  the  injury,  on  account  of  the  supposed  danger 
incident  to  the  work  at  the  pit  where  he  was  employed. 

At  the  suggestion  of  the  foreman  of  that  pit,  he  applied  at 
another  pit  and  was  engaged  to  commence  work  there  on  the 
following  Monday,  and  while  near  a'  machine  used  in  raising 
buckets  of  ore  from  the  mines  to  the  surface  of  the  ground,  a 
lever  was  thrown  out  of  its  socket,  and  flying  around  struck 
and  broke  his  legs.  It  was  held  that  he  could  not  recover,  the 
court  saying:  "He  was  on  the  premises  at  most  by  the  mere 
implied  sufferance  or  license  of  the  defendant,  and  not  on  its 
invitation,  express  or  implied,  nor  was  he  there  in  any  proper 

sense  on  the  business  of  the  company The  fact  that 

the  plaintiff  had,  on  going  to  pit  No.  10,  engaged  to  commence 
work  on  the  following  Monday  did  not  change  his  relation  to 
the  company,  or  make  bim  other  than  a  mere  licensee  on  the 
premises." 
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That  case  is  decisive  of  the  one  under  consideration,  so  far 
as  the  question  of  negligence  is  concerned,  for  it  is  an  author- 
ity for  the  assertion  that  plaintiff's  own  testimony  establishes 
conclusively  that  while  she  was  on  defendant's  premises  she 
was  at  most  a  mere  licensee. 

The  judgment  should  be  affirmed. 


LiABiLrrr  of  Landlord  for  Injuries  SasTAiNED  by  Visftor  of  his  Tbk- 
ANT:  See  note  to  Nalley  v.  Harford  Carpet  Co.,  50  Am.  Rep.  53-55. 

Liability  of  Landlord  for  Nuisance  on  his  premises:  See  WuTider  r. 
McLean,  134  Pa.  St.  334;  19  Am.  St.  Rep.  702;  Timlin  v.  Standard  Oil  Co., 
126  N.  Y.  514;  22  Am.  St.  Rep.  845.  When  the  premises  are  let  with  a  nui- 
sance on  them,  the  landlord  is  hound  to  repair,  and  will  be  liable  for  injuries 
caused  by  defects  in  his  buildings  overhanging  a  street:  O'Connor  v.  Andrews, 
81  Tex.  28.  See  also  Dalay  v.  Savage,  145  Mass.  38;  1  Am.  St.  Rep.  429, 
with  the  note,  which  cites  numerous  cases  as  to  the  liability  of  landlords  to 
third  persons  for  defective  condition  or  construction  of  premises. 

RiOHTS  OF  Licensees.  —  One  going  on  the  premises  of  another  without  in- 
vitation is  a  bare  licensee  of  the  latter,  and  cannot  recover  for  injury  sus- 
tained by  reason  of  a  mere  defect  in  such  premises:  Cusick  v.  Adama,  115 
N.  Y.  55;  12  Am.  St.  Rep.  772.  Such  licensee  must  at  his  peril  use  the  ordi- 
nary means  of  ingress  and  egress:  Aiinatrong  v.  Medbury,  67  Mich.  250;  11 
Am.  St.  Rep.  585. 

Pbiyity  OF  Contract.  —  A  party  is  not  liable  thereon  to  third  persons  not 
party  thereto,  and  between  whom  and  himself  there  is  no  privity  of  contract: 
Roatman  r.  Townsend,  17  Wis.  98;  84  Am.  Dec.  733. 
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[133  New  Yoke,  79.] 

Damaqbs  Recoverable  for  Cottinq  off  Access  from  Plaintiff's  Land 
TO  A  River  in  front  thereof  cannot  exceed  the  diminution  of  the  rental 
or  usable  value  of  the  property  in  the  condition  in  which  it  was  during 
the  time  for  which  recovery  was  sought.  The  plaintiff  cannot  recover 
for  damages  which  he  might  have  sustained  if  he  had  put  the  property 
to  some  other  use  or  placed  structures  upon  it. 

Damaoe.s  fob  Cuttino  off  Access  from  Plaintiff's  Land  to  a  Rivkb 
IN  Front  thereof  may  be  ascertained  by  establishing  the  rental  value 
with  such  access  unaffected,  and  deducting  therefrom  the  rental  or  usable 
value  after  such  access  was  cut  off. 

Evidence.  —  In  an  AarioN  to  Recover  Damages  for  Cuttino  off  Plain- 
tiff's Land  from  Access  to  a  River,  in  which  he  claims  that  its 
rental  and  usable  value  as  a  brick-yard  has  been  diminished  or  de- 
stroyed, it  is  error  to  reject  evidence  offered  by  the  defendant  to  show 
the  additional  cost  of  shipping  brick,  resulting  from  the  acts  complained 
of  by  the  plaintiff. 

Stare  Decisis.  —  The  doctrine  of  stare  deciaia  does  not  apply  where  it  can 
be  shown  that  the  law  has  been  misunderstood  or  misapplied,  nor  where 
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the  former  decisioa  is  evidently  contrary  to  reason.  Hasty  or  crude 
decisions  should  be  examined  without  fear  and  reversed  without  reIuo< 
ance. 

RiPABiAM  Owner  whosk  Lands  ark  Bounded  bt  a  Navioablb  River 
HAS  A  RiouT  TO  Accsss  to  such  river,  and  to  make  a  lauding,  wharf, 
or  pier  for  hia  own  use  or  for  the  use  of  the  public,  subject  to  such  gen- 
end  rules  and  regulations  as  the  legislature  may  see  proper  to  impose 
for  the  protection  of  the  riglits  of  the  public. 

Riparian  Owner,  when  a  Railway  is  Constructed  across  his  Water- 
front,  along  a  public  river,  depriving  him  of  access  to  the  navigable 
part  of  the  stream,  is  entitled  to  recover  compensation  for  the  injury  to 
his  property  sustained  by  him  thereby,  though  such  railway  was  con* 
structed  in  pursuance  of  a  grant  from  the  legislature. 

W.  C.  Anthony,  for  the  appellant. 

H.  H.  Hustis,  for  the  respondents. 

O'Brien,  J.  This  appeal  involves  two  important  questions: 
1.  The  rule  of  damages  applicable  generally  to  such  cases; 
and  2.  The  right  of  the  plaintiffs  to  recover  anything  for  the 
period  prior  to  March  3,  1885.  The  plaintiffs  are,  and  for 
more  than  twenty  years  have  been,  the  owners  of  about  forty 
acres  of  land  on  the  east  bank  of  the  Hudson  River  at  Fishkill, 
bounded  on  the  west  by  the  river,  and  covering  about  one 
thousand  feet  of  the  river  front.  It  also  appears  that  on  the 
3d  of  March,  1885,  the  state,  pursuant  to  a  resolution  of  the 
commissioners  of  the  land-office,  granted  to  the  plaintiffs  the 
lands  under  water  adjacent  to  and  in  front  of  the  uplands, 
from  high-water  mark  westerly  to  the  channel  bank  of  the 
river,  excepting  therefrom  the  rights  of  the  New  York  Central 
and  Hudson  River  Railroad  Company.  This  railroad,  it  seems, 
was  constructed  across  the  water-front  prior  to  and  about  the 
year  1854,  and  since  that  time  the  plaintiffs  and  their  grantors 
have  used  a  strip  of  land  leading  from  the  uplands  through  a 
culvert  under  the  Hudson  River  railroad  to  the  channel  of  the 
river,  for  loading  vessels  with  brick  made  on  the  premises,  and 
for  all  purposes  connected  with  the  manufacture  of  brick  on 
the  premises,  with  the  consent  of  the  Hudson  River  railroad, 
until  such  use  was  obstructed  by  the  building  of  the  defend- 
ant's road-bed.  This  was  built  in  the  years  1880  and  1881, 
outside  of  and  nearly  parallel  with  the  road-bed  of  the  Hudson 
River  road,  in  front  of  the  culvert  above  described,  and  along 
the  whole  river  front  of  plaintiffs'  land,  without  any  right  or 
authority  from  the  plaintiffs  or  their  grantors.  The  effect  of 
this  was  to  cut  off  tiie  plaintiffs  from  access  to  the  river  from 
their  lands.     The  plaintiffs'  title  to  the  uplands  and  the  lands 


602  RuMSEY  V.  New  York  etc.  R'y  Co.     [New  York, 

under  water,  where  the  defendant's  road  is  built,  has  been  de- 
termined in  their  favor  by  the  decisions  of  this  court:  Rumsey 
V.  New  York  etc.  R.  R.  Co.,  114  N.  Y.  423:  125  N.  Y.  681. 

The  principles  applicable  to  actions  of  an  equitable  charac- 
ter, to  restrain  the  operation  and  maintenance  of  such  struc- 
tures,  when  the  facts  amount  to  a  continuing  trespass  against 
the  rights  of  adjacent  property  owners,  are  not  involved,  as 
the  plaintiffs  have  not  adopted  that  form  of  obtaining  relief: 
Galway  v.  Metropolitan  E.  Ry  Co.,  128  N.  Y.  132;  Uline  v. 
New  York  C.  &  H.  R.  R.  R.  Co.,  101  N.  Y.  98;  53  Am.  Rep. 
123;  54  Am.  Rep.  661. 

In  this  action  the  plaintiffs  seek  to  recover  damages  to  their 
uplands,  sustained  by  the  act  of  the  defendant  in  constructing 
its  road-bed  across  the  plaintiffs'  water-front,  and  thereby  cut- 
ting off  their  access  to  the  river,  and  such  damages  are  claimed 
from  the  time  of  the  construction  of  the  railroad  to  the  com- 
mencement of  the  action.  The  court  assessed  the  damages  at 
$10,500.  This  result  was  reached  upon  the  theory  that  the 
use  of  the  plaintiffs'  premises  for  the  purpose  of  a  brick-yard 
had  been  depreciated  to  that  extent  in  consequence  of  the  con- 
struction of  the  defendant's  road.  At  the  same  time  the  court 
found  that  the  culvert,  as  a  passageway,  was  discontinued 
about  the  year  1875,  and  the  dock  at  the  westerly  end  of  the 
culvert  was  allowed  to  go  to  decay,  as  was  also  the  causeway 
which  connected  the  dock  with  the  brick-yard.  That  the 
plaintiffs'  lands  had  no  buildings  or  machinery  on  them  to  fit 
them  for  use  for  brick-making  purposes,  and  that  they  had 
been  in  this  situation  since  the  year  1875,  and  that  the  defend- 
ant had  in  no  wise  injured  the  plaintiffs'  lands,  except  only  to 
prevent  or  delay  the  sale  of  the  clay  thereon  for  brick-making 
purposes.  It  appears,  therefore,  from  these  findings,  that  the 
use  of  the  premises  for  brick-making  or  as  a  brick-yard  had 
been  discontinued  six  years  before  the  defendant's  road  was. 
built.  The  plaintiffs  asked  to  recover  in  this  action  only  such 
damages  as  they  have  sustained  up  to  the  commencement  of 
the  action,  by  reason  of  the  acts  complained  of.  As  a  basis 
for  the  estimate,  the  land  must  be  taken  as  it  was  used  during 
the  time  embraced  in  the  action.  It  does  not  appear  that  the 
use  of  the  premises  as  a  brick-yard  was  discontinued  in  conse- 
quence of  the  acts  of  the  defendant,  and  that  fact  could  not 
well  be  established,  for  it  ceased  to  be  used  for  such  purpose 
long  before  the  defendant's  road  was  built.  The  proper  meas- 
ure of  damages  in  such  a  case  is  the  diminished  rental  or 
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usable  value  of  the  property  as  it  was,  in  consequence  of  the 
loss  by  defendant's  acts  of  access  to  the  river,  in  the  manner 
enjoyed  by  the  owner  prior  to  the  construction  of  the  embank- 
ment across  the  water-front  by  the  defendant.  The  plaintififs 
cannot  be  permitted  to  prove  or  allowed  to  recover  damages 
that  they  might  have  sustained  if  they  had  put  the  property 
to  some  other  use  or  placed  other  structures  upon  it:  Tallvian 
V.  Metropolitan  Elevated  R.  R,  Co.,  121  N.  Y.  119. 

The  damages  could  not  be  based  upon  the  rental  or  usal^le 
value  of  the  property  for  a  brick-yard,  any  more  than  they  could 
be  based  upon  their  use  for  some  other  specific  or  particular 
purpose  to  which  they  were  not  in  fact  put  by  the  owners. 
The  question  is,  What  damages  did  the  plaintiffs  in  fact  suffer 
by  having  the  access  to  the  river  cut  off?  not  what  they  might 
have  suffered  had  the  land  been  devoted  to  some  particular 
use  to  which  it  was  not  put. 

The  proof  of  damages  on  the  part  of  plaintiffs  consisted 
entirely  of  the  opinions  of  witnesses  as  to  the  rental  value  of 
the  land  in  the  absence  of  the  structure  built  by  defendant. 
This  proof  was  competent  as  far  as  it  went,  but  it  did  not 
establish  the  legal  measure  of  damages.  It  should  also  have 
been  shown  what  was  the  rental  or  usable  value  of  the  prem- 
ises as  they  were  with  the  obstruction  which  interferred  with 
the  access  to  the  river,  as  the  difference  in  these  two  sums 
represented  the  actual  loss  caused  by  the  defendant.  The 
defendant  offered  to  prove  the  additional  cost  of  shipping  brick 
to  market  upon  the  river,  rendered  necessary  by  the  construc- 
tion of  the  embankment.  This  testimony  was  objected  to  by 
the  plaintiffs  and  excluded  by  the  court,  to  which  the  defend- 
ant excepted.  This  ruling  was  erroneous.  The  additional 
expense  caused  by  the  defendant's  structure  in  the  river  of 
transporting  brick,  or  any  other  product  of  the  land,  to  market 
was  an  important  element  of  the  damages  sustained,  and  the 
defendant  should  have  been  permitted  to  prove  the  fact  in 
that  regard,  at  least  by  way  of  answer  to  plaintiffs'  theory  of 
damages.  The  method  adopted  of  establishing  the  plaintiffs' 
damages,  therefore,  demands  a  reversal  of  the  judgment. 

The  plaintiffs  were  permitted  to  recover  for  more  than  four 
years  prior  to  their  grant  of  the  land  under  water  on  the  3d  of 
March,  1885.  During  this  period  the  plaintiffs'  rights  were 
those  of  ordinary  riparian  owners  on  the  banks  of  navigable 
rivers.  They  owned  the  uplands  bounded  by  the  river,  and 
as  such  owners  had  the  right,  under  the  statute,  to  apply  to 
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the  commissioners  of  the  laad-ofBce  for  a  grant  of  the  land 
under  water  in  front  of  their  premises.  In  this  respect  and 
on  this  branch  of  the  case,  the  facts  are  identical  with  those 
in  the  case  of  Gould  v.  Hudson  Riv.  R.  R.  Co.,  6  N.  Y.  522. 

If  that  case  is  to  be  followed,  the  plaintiffs  cannot  recover 
any  damages  prior  to  March  3,  1885.  It  was  there  held  that 
the  owner  of  lands  on  the  Hudson  river  has  no  private  right 
or  property  in  the  waters  or  the  shore  between  high  and  low 
water  mark,  and  therefore  is  not  entitled  to  compensation  from 
a  railroad  company  which,  in  pursuance  of  a  grant  from  the 
legislature,  constructs  a  railroad  along  the  shore,  between  high 
and  low  water  mark,  so  as  to  cut  off  all  communications  be- 
tween the  land  and  the  river  otherwise  than  across  the  rail- 
road. It  is  believed  that  this  proposition  is  not  supported  by 
any  other  judicial  decision  in  this  state,  and  if  we  were  dealing 
with  the  question  now  as  an  original  one,  it  would  not  be  diffi- 
cult to  show  that  the  judgment  in  that  case  was  a  departure 
from  precedent  and  contrary  to  reason  and  justice.  It  is  no 
doubt  true  that  even  a  single  adjudication  of  this  court,  upon 
a  question  properly  before  it,  is  not  to  be  questioned  or  disre- 
garded except  for  the  most  cogent  reasons,  and  then  only  in  a 
case  where  it  is  plain  that  the  judgment  was  the  result  of  a 
mistaken  view  of  the  condition  of  the  law  applicable  to  the 
question.  But  the  doctrine  of  stare  decisis,  like  almost  every 
other  legal  rule,  is  not  without  its  exceptions.  It  does  not  ap- 
ply to  a  case  where  it  can  be  shown  that  the  law  has  been 
misunderstood  or  misapplied,  or  where  the  former  determina- 
tion is  evidently  contrary  to  reason.  The  authorities  are  abun- 
dant to  show  that  in  such  cases  it  is  the  duty  of  courts  to  re- 
examine the  question.  Chancellor  Kent,  commenting  upon 
the  rule  of  stare  decisis,  said  that  more  than  a  thousand  cases 
could  then  be  pointed  out,  in  the  English  and  American  re- 
ports, which  had  been  overruled,  doubted,  or  limited  in  their 
application.  He  added,  that  "  it  is  probable  that  the  records 
of  many  of  the  courts  of  this  country  are  replete  with  hasty 
and  crude  decisions;  and  in  such  cases  ought  to  be  examined 
without  fear  and  revised  without  reluctance,  rather  than  to 
have  the  character  of  our  law  impaired,  and  the  beauty  and 
harmony  of  the  system  destroyed  by  the  perpetuity  of  error": 
1  Kent's  Com.,  13th  ed.,  477j  Broom's  Legal  Maxims,  153;  Oif' 
ford  V.  Livingston,  2  Denio,  392;  Morse  v.  Goold,  11  N.  Y.  281; 
62  Am.  Dec.  103;  Judson  v.  Gray,  11  N.  Y.  408. 

The  Gould  case  has  been  frequently  criticised  and  questioned, 
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and  it  is  believed  has  never  been  fnlly  acquiesced  in  by  the 
courts  or  the  profession  as  a  decisive  authority,  or  a  correct  ex' 
position  of  the  law  respecting  the  rights  of  riparian  owners: 
Kane  v.  New  York  E.  R.  R.  Co.,  125  N.  Y.  184.  The  learned 
judge  who  gave  the  prevailing  opinion  in  the  case  assumed,  as 
the  foundation  of  his  argument,  that  the  question  was  conclu- 
sively determined  by  the  supreme  court  adverse  to  the  plain- 
tiff in  Lansing  v.  Smith,  8  Cow.  146,  subsequently  affirmed  in 
the  court  of  errors:  4  Wend.  9;  21  Am.  Dec.  89.  That  case 
grew  out  of  the  construction  of  the  canal  basin  at  Albany,  a 
public  improvement  to  promote  commerce  and  navigation;  and 
the  question  was,  whether,  as  against  such  an  improvement, 
the  plaintiff's  right  to  the  use  of  his  dock  and  water-front,  as 
he  had  enjoyed  it  before,  was  exclusive.  It  may  be  conceded 
that  the  sovereign  power  in  a  work  for  the  improvement  of  the 
navigation  of  a  public  river  may  incidentally  interfere  with 
the  enjoyment  and  use  of  the  water-front  by  riparian  owners, 
but  the  power  to  grant  a  private  individual  or  corporation  the 
right  to  cut  such  owner  off  entirely  from  communication  with 
the  stream,  without  compensation,  is  quite  another  and  differ- 
ent question.  There  is  really  no  authority  in  Lansing  v.  Smithf 
8  Cow.  146,  for  the  support  of  such  a  proposition.  On  the  con- 
trary, as  was  pointed  out  by  Judge  Andrews  in  the  Kane  case, 
supra,  that  question  was  excluded  from  the  discussion,  as  the 
chancellor  who  delivered  the  opinion  was  careful  to  say; 
"  Whether  the  legislature  could  grant  the  right  to  any  other 
person  to  build  a  wharf  in  front  of  the  plaintiff's,  so  as  to  de- 
stroy his  entirely,  is  a  question  which  it  is  not  necessary  now 
to  discuss."  It  is  not  necessary  to  refer  at  much  length  to  the 
numerous  cases  and  the  abundant  learning  to  be  found  in  the 
books  respecting  the  rights  of  riparian  owners.  The  author- 
ities on  the  general  subject  are  not  at  all  in  harmony,  and  we 
are  now  concerned  with  but  a  single  branch  of  an  important 
and  somewhat  complicated  subject,  namely,  the  right  of  such 
owner,  as  against  some  other  private  interest,  to  have  access  to 
and  enjoy  the  use  of  the  highway. 

It  may  be  observed,  however,  that  since  the  decision  of  the 
Gould  case  in  1852,  this  question  and  questions  of  a  kindred 
nature  have  been  elaborately  examined,  discussed,  and  settled 
in  this  court,  in  our  highest  federal  tribunal,  in  the  court  of 
last  resort  in  England,  and  in  the  highest  court  of  several  of 
our  sister  states.  The  doctrine  of  that  case  has  been  repudi- 
ated or  ignored  in  these  decisions,  and  the  rights  of  the  propri- 
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etora  of  lands  upon  rivers  and  public  highways  determined 
upon  principles  more  in  accord  with  reason  and  justice.  The 
long  line  of  decisions  in  this  court,  from  the  case  of  Story  v.  New 
York  EL  R.  R.  Co.,  90  N.  Y.  122,  43  Am.  Rep.  146,  to  the  case 
of  Kane  v.  New  York  El.  R.  R.  Co.,  125  N.  Y.  164,  hold  that  an 
owner  of  land  abutting  upon  a  public  street  has  a  property 
right  in  such  street  for  the  purposes  of  access,  light,  and  air, 
and  that  the  state  has  no  power  to  grant  to  a  railroad  the  right 
to  occupy  the  street  when  such  occupation  injuriously  affects 
the  enjoyment  by  the  property  owner  of  such  rights,  except  by 
the  exercise  of  the  power  of  eminent  domain,  and  when  a  street 
is  thus  used  by  the  railroad,  without  condemnation  proceed- 
ings or  a  grant  from  the  property  owner,  it  is  responsible  to 
him  for  any  damages  resulting  therefrom.  Unless  there  is 
some  distinction  to  be  made  between  the  rights  which  pertain 
to  an  owner  of  land  upon  a  public  river  and  one  upon  a  public 
street,  which  is  not  perceived,  then  the  principles  sanctioned 
by  this  court  in  these  cases  virtually  overrule  the  Gould  case, 
as  they  are  apparently  irreconcilable. 

The  question  respecting  the  rights  of  riparian  owners  in  such 
a  case  was  determined  in  the  supreme  court  of  the  United 
States  in  Yates  v.  Milwaukee,  10  Wall.  497. 

Mr.  Justice  Miller,  in  delivering  the  opinion  of  the  court, 
stated  the  law  clearly  as  determined  by  that  court:  "  But 
whether  the  title  of  the  owner  of  such  a  lot  extends  beyond 
the  dry  land  or  not,  he  is  certainly  entitled  to  all  the  rights  of 
a  riparian  proprietor  whose  land  is  bounded  by  a  navigable 
stream,  and  among  these  rights  are  access  to  the  navigable 
part  of  the  river  from  the  front  of  his  lot,  the  right  to  make 
a  landing,  wharf,  or  pier  for  his  own  use  or  for  the  use  of 
the  public,  subject  to  such  general  rules  and  regulations  as  the 
legislature  may  see  proper  to  impose  for  the  protection  of  the 
rights  of  the  public,  whatever  these  may  be This  ripa- 
rian right  is  property  and  is  valuable,  and  though  it  must  be 
enjoyed  in  due  subjection  to  the  rights  of  the  public,  it  cannot 
be  arbitrarily  or  capriciously  destroyed  or  impaired.  It  is  a 
right  of  which,  when  once  vested,  the  owner  can  only  be  de- 
prived in  accordance  with  established  law,  and  if  necessary 
that  it  be  taken  for  the  public  good  upon  due  compensation  ": 
Si.  Louis  V.  Rutz,  138  U.  S.  246. 

In  England  it  was  held  quite  recently  that  the  owner  of  an 
estate  on  the  tide-waters  of  the  Thames  was  entitled  to  com- 
pensation, not   only  for   the   land   actually  taken  under  the 
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autliority  of  a  statute  for  the  construction  of  a  public  road 
along  the  shore,  which  cut  off  the  owner's  access  to  the  river, 
but  also  for  the  permanent  damage  to  the  whole  estate  in  con- 
sequence of  its  change  by  the  improvement  from  river-sid^  to 
roadside  property,  including  his  individual  and  particular  right 
to  use  the  shore  of  the  river:  Buccleuch  v.  Metropolitan  Board 
of  Worhi,  L.  R.  5  E.  &  I.  App.  418. 

In  nearly  all  of  our  sister  states  where  the  question  has 
arisen,  the  same  or  substantially  similar  rules  have  been 
adopted:  Ashhy  v.  Eastern  R.  R.  Co.,  5  Met.  368;  38  Am.  Dec. 
426;  Providence  Steam-engine  Co.  v.  Providence  etc.  Steamship 
Co.,  12  R.  I.  348;  34  Am.  Rep.  652;  Chapman  v.  Oshkosh  etc. 
R.  R.  Co.,  33  Wis.  629;  Delaplaine  v.  Chicago  etc.  R'y  Co.,  42 
Wis.  214;  24  Am.  Rep.  386;  Holton  v.  Milwaukee,  31  Wis.  38; 
Brishine  v.  St.  Paul  &  S.  C.  R.  R.  Co.,  23  Minn.  114. 

The  case  of  Stevens  v.  Patterson  &  N.  R.  R.  Co.,  34  N.  J.  L. 
632,  3  Am.  Rep.  269,  in  which  a  contrary  rule  was  adopted, 
was  decided  largely  upon  the  authority  of  the  Gould  case,  and 
that  of  Buccleuch  v.  Metropolitan  Board  of  Works,  L.  R.  5  Exch. 
221,  which,  as  we  have  seen,  was  subsequently  reversed  in  the 
house  of  lords:  Gould  on  Waters,  sec.  151. 

It  must  now,  we  think,  be  regarded  as  the  law  in  this  state 
that  an  owner  of  land  on  a  public  river  is  entitled  to  such  dam- 
ages as  he  may  have  sustained  against  a  railroad  company 
that  constructs  its  road  across  his  water-front,  and  deprives 
him  of  access  to  the  navigable  part  of  the  stream,  unless  the 
owner  has  granted  the  right,  or  it  has  been  obtained  by  tho 
power  of  eminent  domain.  This  principle  cannot,  of  course,  be 
extended  so  as  to  interfere  with  the  right  of  the  state  to  im- 
prove the  navigation  of  the  river,  or  with  the  power  of  Congress 
to  regulate  commerce  under  the  provisions  of  the  federal  con- 
stitution. The  plaintiffs  were  therefore  entitled  to  recover 
such  damages  as  they  could  prove  to  have  been  sustained  by 
them  prior  to  March  3,  1885,  but  on  account  of  the  erroneous 
rules  adopted  for  determining  the  damages  above  pointed  outf 
the  judgment  should  be  reversed  and  a  new  trial  granted,  costs 
to  abide  the  event.  

RiTARiAir  OwiiKR'a  RioHT  0?  AccKss  TO  TH«  Watsr:  8e«  cues  cited  ia 
th«  note  to  Miller  v.  ilendenhall,  19  Am.  St.  Rep.  231.  Tliat  right  ia  one  "of 
which,  when  once  vested,  the  owner  can  only  be  deprived  in  accordance  with 
established  law,  and  if  necessary  that  it  should  be  taken  for  the  public  good, 
apon  due  compensation  "t  YaU*  t.  Milwaukee,  10  WalL  497. 
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Right  of  Riparian  Owmkr  to  Build  Wharves:  See  note  to  Miller  r. 
MendenhaU,  19  Am.  St.  Rep.  231,  232,  That  right  cannot  be  taken  away,  or 
its  value  lessened  or  impaired,  even  for  public  use,  without  compensation,  or 
without  due  process  of  law,  and  it  cannot  be  taken  at  all  for  any  private 
use:  JanesvUle  v.  Carpenter,  77  Wis.  288;  20  Am.  St.  Rep.  123. 

Eminknt  Domain  —  Public  Usb.  —  In  taking  property  under  power  of 
eminent  domain  for  railroad  purposes,  it  is  none  the  less  a  taking  for  or  od 
behalf  of  the  state,  because  it  may  be  done  in  the  name  of  a  corporation:  LU- 
tie  Socle  Oe.  R.  R.  Co.  v.  Woodniff,  49  Ark.  381;  4  Am.  St.  Rep.  51,  In  order 
to  make  the  use  public,  a  duty  must  devolve  upon  the  person  or  corporation 
to  furnish  the  public  with  the  use  intended:  Pocantico  Water  etc.  Co.  v.  Bird, 
130  N,  Y,  249.  The  question  of  public  use  is  a  judicial  one,  and  must  be 
determined  by  the  courts:  Pocantico  Water  etc.  Co.  v.  Bird,  130  N.  Y.  249. 
The  courts  are  not  concluded  by  any  declaration  of  the  law-making  power: 
Waterloo  etc  Mfg.  Co.  v.  Shanalian,  128  N.  Y.  345.  Nor  can  the  legislature 
authorize  a  public  use,  which  will  deprive  the  owner  of  adjoining  property 
of  its  beneficial  use  without  allowing  compensation:  Bloodgood  v.  Mohawk 
etc  R.  R.  Co.,  18  Wend.  9;  31  Am.  Dec.  313. 

Stark  Dkcisks.  —  See  note  to  Oee  v,  Williamson,  27  Am.  Dec.  631-635; 
and  Oould  v.  Stemburg,  15  Am.  St.  Rep.  142.  Courts  will  not  depart  from 
decisions  recognized  by  subsequent  cases,  and  which  have  become  a  rule 
of  property,  even  though  a  different  conclusion  might  have  been  reached  if 
the  question  were  an  original  one:  Field  v.  Ooldsby,  28  Ala.  218;  65  Am.  Dec. 
341.  But  a  solitary  decision  of  recent  date  has  never  been  held  to  change  the 
law  in  any  case.  Especially  should  it  not  have  that  effect  where  to  adhere  to 
it  would  be  fraught  with  far  greater  injustice  than  could  possibly  arise  from 
overruling  it:  Frink  v.  Darat,  14  111,  304;  58  Am,  Dec,  575. 

CJompbnsation  to  Land-owner.  — The  rule  laid  down  in  Spring  Valley  Water 
etc  Co.  V,  Dnnkhouse,  92  Cal,  528,  is,  that  in  estimating  the  market  value  of 
property  taken  for  a  public  use,  the  purpose  for  which  it  is  most  valuable  may 
be  considered.  This  rule  seems  much  too  sweeping  for  universal  application, 
and  ia  certainly  opposed  to  the  doctrine  of  the  principal  case,  unless  intended 
to  be  largely  qualified  by  reference  to  the  special  circumstances  under  review. 
The  rate  of  valuation  is  not  what  the  property  is  worth  for  some  particular 
purpose:  Ooodin  v,  Cincinnati  etc.  Canal  Co.,  18  Ohio  St,  169;  98  Am,  Dec.  95. 
The  owner  is  to  be  compensated  for  the  deprivation  of  any  existing  value: 
Currie  v.  Waverly  etc  R.  R.  Co.,  52  N,  J,  L,  381;  19  Am.  St.  Rep.  452,  and 
note.  The  compensation  is  to  be  estimated  with  respect  to  the  time  at  which 
the  proceedings  are  commenced,  not  the  time  at  which  the  land  was  entered: 
Driver  v.  WesUrn  Union  R.  R.  Co.,  32  Wis.  569;  14  Am.  Rep.  726,  See  also 
the  extended  note  to  Winona  etc  R,  R.  Co.  ▼.  Waldron,  88  Am.  Dec.  113-121. 
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Mayor  v.  Dry  Dock,  East  Broadway,  and  Bat- 
tery Railroad  Company. 

1183  Niw  YOBK,  KM.] 
C!oRPORATiON  AooEFTiiTa  A  Chartbr  Consbnts  to  be  bound  by  all  of  its  pro* 
Tisions  and  conditions,  and  cannot  complain  of  the  enforcement  of  any, 
if,  by  a  fair  reading  of  the  language,  the  enforcement  in  the  particalar 
manner  is  anthorixed. 

COBFORATIOMS —  00N8TR0C!TI0N  0»  CHARTER  AND  ORDINANCES  CONCBRNINO. 

—  If  the  charter  of  a  street-railway  corporation  directs  its  cars  to  be  run 
as  often  as  the  convenience  of  the  passengers  may  require,  and  to  be  sub- 
ject to  such  leasonable  rules  and  regulations  in  respect  thereto  as  the 
common  council  may  by  ordinance  prescribe,  the  stipulation  that  cars 
shall  be  run  as  often  as  the  convenience  of  passengers  may  require  may 
b«  considered  as.bearing  upon  and  illustrating  the  design  of  the  legisla- 
ture. 

Municipal  Corporations. —Thb  Presumption  is  in  Favor  of  the  Rea- 
sonableness or  A  Municipal  Ordinance,  and  the  burden  of  proof  must 
be  assumed  by  one  who  resists  it  as  unreasonable.  In  the  passage  of  a 
general  ordinance  affecting  subjects  of  municipal  administration,  it  will 
be  presumed  that  the  common  council  acted  in  the  exercise  of  judgment 
upon  the  facts,  and  for  reasons  calling  for  such  legislative  action. 

Municipal  Corporations. — The  Adoption  op  an  Ordinance,  thouor 
Presumptive,  is  not  Conclusive  Evidence  op  its  Reasonableness, 
and  any  person  afifected  by  it  may  rebut  this  presumption  by  giving  in 
evidence  facts  showing  that  in  his  case  its  enforcement  would  be  unrea* 
sonable. 

Municipal  Corporations.  —  Ordikano  Requirino  Street-railways  to 
Run  not  Less  than  One  Cab  Evert  Twbntt  Minutes  between  the 
hours  of  twelve  o'clock,  uiidnight,  and  six  o'clock,  A.  u.,  while  presumed 
to  be  reasonable,  may  be  avoided  by  proof  that  the  convenience  of  pas- 
sengers did  not  require  the  running  of  cars  during  the  hours  specified, 
when  the  charter  of  the  corporation  stipulates  that  it  shall  run  cars  as 
often  as  the  convenience  of  passengers  may  require,  and  be  subject  to 
such  reasonable  rules  and  regulations  in  respect  thereto  as  the  common 
council  may  prescribe.  Evidence  that  cars  were  run  in  compliance  with 
the  ordinance,  and  were  generally  not  patronized,  often  not  carrying  a 
single  passenger,  tends  to  prove  that  the  convenience  of  passengers  did 
not  require  oars  to  be  run  during  the  hours  specitied,  and  therefor* 
that  the  ordinance  was  unreasonable. 

Municipal  Corporations.  —  Ordinance  Requirino  a  Strekt-railwat  to 
Run  its  Cars  during  Certain  Hours  or  the  Niqht  is  not  complied 
with  by  operating  one  branch  of  its  lines  only,  leaving  a  parallel  branch 
not  in  operation. 

John  M.  Seribner^  for  the  appellant 

D.  J.  Dean,  for  the  respondent. 

Gray,  J.  This  was  an  action  to  recover  a  penalty  of  one 
hundred  dollars  for  an  alleged  violation  by  the  railroad  com- 
pany of  an  ordinance  of  the  common  council  of  the  city  of  New 
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York,  which  required  the  several  street  surface  railroad  com- 
panies to  operate  their  roads  "as  frequently  as  public  conve- 
nience may  require,  and  not  less  than  one  car  every  twenty 
minutes  between  the  hours  of  twelve,  midnight,  and  six 
o'clock,  A.  M.,  each  and  every  day,  both  ways,  for  the  transpor- 
tation of  passengers." 

The  particular  violation  charged  in  the  complaint  was  the 
failure  of  defendant  to  run  its  cars  on  its  Avenue  D  branch 
every  twenty  minutes  during  the  ordinance  hours,  on  the 
eleventh  day  of  July,  1890.  The  plaintiff  recovered  a  judg- 
ment in  the  fifth  judicial  district  court  in  the  city  of  New 
York,  which  was  aflBrmed  upon  an  appeal  to  the  general  term 
of  the  common  pleas  court  for  the  said  city.  The  defendant 
obtained  leave  to  take  an  appeal  to  this  court,  and  its  counsel 
has  presented  an  elaborate  argument,  in  which  he  questions 
the  right  of  the  common  council  to  pass  the  ordinance  as  to 
this  defendant,  and  he  insists  that  in  the  trial  of  the  action 
the  judge  erred  in  the  exclusion  of  evidence,  and  in  his  decis- 
ion upon  the  case  as  made. 

In  1860  the  legislature  passed  "  An  act  to  authorize  the  con- 
struction of  a  railroad  in  Avenue  D,  East  Broadway,  and  other 
streets  and  avenues  of  the  city  of  New  York  ":  Laws  1860,  c. 
512.  This  defendant  is  the  assignee  and  owner  of  the  rights, 
privileges,  and  franchises  conferred  on  the  grantees  named  in 
the  act.     In  its  second  section  it  was  provided  as  follows: — 

"Sec.  2,  Said  railroad  shall  be  constructed  on  the  most 
approved  plan  for  the  construction  of  city  railroads,  and  shall 
be  run  as  often  as  the  convenience  of  passengers  may  require 
and  shall  be  subject  to  such  reasonable  rules  and  regulations 
in  respect  thereto  as  the  common  council  of  the  city  of  New 
York  may  from  time  to  time  by  ordinance  prescribe." 

In  1890  the  ordinance  in  question  was  passed  by  the  com- 
mon council,  and  the  defendant  questions  its  power  and  right 
to  pass  it,  upon  the  ground  that  it  alters  or  violates  the  con- 
tract between  the  state  and  the  defendant.  The  argument, 
however,  disregards  the  fundamental  fact  that  it  was  a  part  of 
that  contract  that  the  defendant  should  be  subject  to  such 
rules  and  regulations  as  the  common  council  should  prescribe, 
and  the  only  limitation  or  qualification  imposed  by  the  legis- 
lature in  that  respect  was,  that  they  should  be  such  as  were 
reasonable. 

Within  the  boundaries  of  the  authority  conferred  by  the 
legislature  upon  the  common  council,  that  body  may  make 
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ordinances  for  the  regulation  of  the  conduct  of  the  affairs  of 
individuals  or  corporations,  or  of  the  use  of  their  privileges, 
where  they  touch  or  affect  municipal  and  public  interests. 
This  right  to  legislate  through  ordinances,  in  the  administra- 
tion of  municipal  affairs,  is  necessary  for  the  protection  and 
for  the  promotion  of  civic  interests,  and  is  conferred  in  the  con- 
solidation act.  That  body  has,  of  course,  no  general  power  in 
these  respects.  It  may  exercise  only  such  powers  as  have 
been  especially  delegated  to  it  by  the  legislature;  and  such  as 
may  be  necessary  to  carry  into  effect  any  and  all  the  powers 
vested  in  the  municipal  corporation. 

When  the  charter  under  which  the  defendant  acquired  its 
right  to  operate  its  railways  was  granted,  in  1860,  it  was  one 
of  its  conditions  or  provisions,  and  as  such  quite  as  much 
obligatory  upon  the  grantees  as  any  other  part  of.  the  legisla- 
tive grant,  that  the  corporation  should  comply  with  any  ordi- 
nances prescribed  by  the  common  council;  which  constituted 
a  reasonable  regulation  of  the  use  of  the  corporate  franchises. 
There  is  not  here  any  question  of  an  alteration  of  a  charter, 
or  of  any  impairment  of  the  contract  with  the  state.  The  de- 
fendant took  the  charter  with  all  the  conditions  expressed  in 
it,  and,  by  acceptance,  has  agreed  that  the  operation  and  en- 
joyment of  the  privileges  and  franchises  conferred  shall  be  in 
subordination  to  such  reasonable  regulations  as  the  common 
council  of  the  city  shall  ordain.  By  accepting  the  charter, 
the  grantees  voluntarily  consented  to  be  bound  by  all  of  its 
provisions  and  conditions,  and  the  corporation  cannot  com- 
plain of  the  enforcement  of  any,  if,  by  a  fair  reading  of  the 
language,  the  enforcement  in  the  particular  manner  is  author- 
ized. The  question,  then,  simply  is,  whether  this  ordinance  of 
the  common  council,  which  was  adopted  with  respect  to  all 
the  surface  roads  in  the  city,  was  a  reasonable  regulation  with 
respect  to  this  defendant;  for  if  it  was  not,  then  it  is  not  ob- 
ligatory within  the  meaning  of  the  act  of  incorporation.  The 
authority  of  the  common  council  in  prescribing  regulations 
was  qualified  as  to  this  defendant,  and  when  it  is  bought  to 
recover  a  penalty  for  non-compliance  with  a  regulation,  it  is 
competent  for  the  defendant  to  show  that  it  should  not  apply 
to  it,  because  unreasonable.  As  in  this  case  the  regulation 
affects  the  running  of  cars  at  stated  intervals  of  time,  its  rea- 
■onableness,  I  think,  may  properly  be  considered  in  connec- 
tion with  the  other  language  of  the  second  section  of  the 
charter,  which  requires  the  corporation  to  "ran  as  often  as  the 
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convenience  of  passengers  may  require."  Not  that  that  lan- 
guage controls  or  decides  the  question  of  reasonableness,  but 
it  bears  upon  and  illustrates  the  design  of  the  legislature  in 
subjecting  the  corporation  to  regulations  upon  that  subject. 
In  the  passage  of  the  ordinance  in  question,  the  presumption 
is  in  favor  of  its  reasonableness,  and  the  burden  was  upon  the 
defendant  to  show  the  contrary.  I  think  this  is  very  obviously 
so,  because  the  common  council  acts  as  the  public  or  municipal 
agent,  and  exercises  an  authority  which  was  delegated  to  it  by 
the  legislature  as  being  the  proper  and  representative  body  to 
make  rules  and  regulations  to  which  the  railroad  company 
should  be  subject.  In  the  passage  of  a  general  ordinance  af- 
fecting subjects  of  municipal  administration,  it  should  and 
will  be  presumed  that  the  common  council  acted  in  the  exer- 
cise of  a  judgment  upon  facts,  and  for  reasons  calling  for  such 
legislative  action.  In  Cronin  v.  People^  82  N.  Y.  323,  37  Am. 
Rep.  564,  it  was  said  of  the  city  ordinance  there,  that  it  was 
not  "necessary  to  allege  or  explain  the  reasons  for  its  enact- 
ment, or  the  exigency  out  of  which  it  grew.  It  is  of  the  nature 
of  legislative  bodies  to  judge  for  themselves,  and  the  fact  and 
the  exercise  of  that  judgment  are  to  be  implied  from  the  law 
itself." 

The  adoption  of  the  ordinance  in  question  does  not  conclude 
the  courts  in  passing  upon  the  case  of  its  alleged  violation,  be- 
cause their  determination  is  to  be  controlled  by  the  question 
of  whether  it  was  reasonable  as  to  the  defendant,  and  that  can 
only  be  determined  from  facts  in  evidence.  The  court  will 
imply  the  existence  of  reasons  rendering  the  adoption  of  such 
a  public  measure  presumptively  proper,  and  it  is  for  the 
defendant  to  show  the  facts  which  should  exempt  it  from 
compliance  with  the  general  regulation.  Presumptively,  the 
ordinance  was  required  in  the  interests  of  the  public,  for 
whose  convenience  railroad  companies  hold  and  must  operate 
their  franchises;  but  the  presumption  is  open  to  rebuttal  by 
this  defendant  by  giving  in  evidence  facts  which  show  that 
in  its  ca'fee  its  enforcement  would  be  unreasonable,  and  that 
the  convenience  of  the  public  or  of  passengers  did  not  require 
such  a  regulation.  It  was,  therefore,  competent  for  this  de- 
fendant upon  the  trial  to  give  evidence  of  such  facts  as  would 
establish,  or  tend  to  establish,  that  the  convenience  of  passen- 
gers or  of  the  public  did  not  require  the  running  of  its  cars 
during  the  ordinance  hours  specified.  Such  facts  were  plainly 
relevant  to  the  issue,  and  bore  upon  the  question  of  the  reason- 
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ableness  of  the  ordinance  in  the  defendant's  case.  Undoubt- 
edly the  reasonableness  of  the  ordinance  was  a  question  of 
iaw  for  the  court  to  decide  upon  a  consideration  of  all  the 
facts  and  circumstances  of  the  case.  It  is  the  province  of 
courts  to  construe  the  acts  of  legislative  bodies,  and  within 
that  jurisdiction,  in  a  proper  case,  to  apply  and  to  enforce 
their  provisions.  When  the  law  is  positive  and  plain  in  its 
terms  and  requirements,  and  if  it  does  not  conflict  with  any 
constitutional  rights  or  immunities,  then  that  strict  compli- 
ance must  be  enforced  which  a  fair  reading  demands,  and 
construction  may  have  little  or  no  work  to  perform. 

But  if  limitations  are  affixed  to  the  law  which  control  in  its 
application  to  subjects,  it  is  for  the  court  to  decide  whether, 
under  the  circumstances  as  disclosed,  the  conditions  for  its 
application  are  met  by  the  case.  Whether  this  ordinance 
should  apply  to  the  defendant  would  depend  upon  whether 
the  defendant  has  succeeded  in  proving  that  it  was  an  unrea- 
Bonable  regulation  in  its  particular  case.  If  it  could  prove 
that  when  obeying  the  ordinance,  upon  a  fair  trial  of  the  reg- 
ulation, few  or  no  passengers  were  carried,  the  judge  might 
and  possibly  should  find  that  the  regulation  was  an  unreason- 
able one,  and  therefore  should  not  be  enforced.  With  the  ev- 
idence upon  the  subject  before  him,  it  would  be  for  the  judge 
to  decide  upon  the  question  of  the  reasonableness  of  enforcing 
euch  an  ordinance. 

That  the  evidence  offered  related  to  a  period  of  time  subse- 
quent to  the  date  when  the  ordinance  went  into  effect  is  not  a 
ground  for  objection.  Obviously,  until  after  the  defendant 
did  commence  to  operate  this  branch  of  its  road  in  obedience 
to  tlie  ordinance,  it  would  be  difficult  to  show  that  passengers 
did  not  use  defendant's  road  during  the  ordinance  hours,  and 
that  public  convenience  did  not  require  the  running  of  cars 
all  night.  Nor  is  the  question  controlled  by  considerations  of 
the  expense  to  the  defendant.  It  received  its  franchises  and 
privileges  for  the  public  convenience,  and  to  be  operated  as 
the  public  interests  should  require.  No  provision  or  condition 
of  the  law  of  its  being  qualified  its  obligation  to  use  its  fran- 
chises, by  permitting  the  operation  of  the  railroad  to  be  con- 
trolled solely  by  questions  of  profits.  In  the  case  of  such  quasi 
public  corporations,  their  primary  duty,  ar\d  a  cardinal  obliga- 
tion whioii  arises  from  the  grant  of  public  rights  and  privi- 
leges, require  of  them  that  they  should  operate  their  franchises 
in  a  reasonable  subservience  to  the  public  convenience.     In  the 
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present  case  it  would  not  be  a  sufficient  answer  to  the  rule  to 
Bay  that  the  operation  of  cars  all  night  was  unprofitable.  The 
objection  sliould  be  upon  the  ground  that  the  convenience  of 
passengers  does  not  require  it. 

We  think  that  there  was  no  force  in  the  objection,  and  no 
basis  for  it  in  the  facts,  that  the  ordinance  was  unreasonable 
for  the  want  of  sufficient  time  within  which  to  comply  with  its 
requirements;  and  we  do  not  think  that  it  was  a  sufficient  com- 
pliance by  the  defendant  to  operate  its  Avenue  B  line  of  cars. 
The  ordinance  related  to  all  lines  of  railroads  using  the  streets 
of  the  city,  whether  they  were  main  lines  or  branches. 

For  the  error  committed  in  excluding  evidence  offered  by 
the  defendant  to  show  that,  with  respect  to  the  running  of  its 
cars  over  the  Avenue  D  branch,  the  regulation  embodied  in 
the  ordinance  of  the  common  council  was  not  a  reasonable  one, 
the  judgment  below  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  the  appellant  to  abide  the  event 


Charter  oj  Incorporation  is  a  Contract  between  the  government  and 
the  corporators:  Bailey  v.  Philudelphia  etc.  R.  R.  Co.,  4  Har.  (Del.)  389;  44 
Am.  Dec.  59.3;  Thorpe  v.  Rutland  etc  R.  R.  Co.,  27  Vt.  140;  62  Am.  Dec.  625. 
And  a  railroad  company,  though  it  does  not  submit  itself  to  the  ordinances  of 
a  city  on  entering  it,  is  nevertheless  subject  thereto:  City  etc  R'y  Co.  v. 
Mayor,  77  Ga.  731;  4  Am.  St.  Rep.  106. 

Unrbasonable  Ordinances:  See  note  to  Ward  v.  Mayor  etc.,  35  Am. 
Rep.  702,  703.  The  presumption  is,  that  an  ordinance  is  reasonable,  and 
the  burden  is  upon  the  party  who  denies  its  validity:  SiaXe  v.  Trenton,  53 
N.  J.  L.  132. 

Requisites  or  Valid  Ordinance.  — City  ordinance,  to  be  reasonable,  must 
tend  in  some  degree  to  the  accomplishment  of  object  for  which  the  corporation 
was  created  and  the  powers  conferred:  People  v.  Armstrong,  73  Mich.  288; 
16  Am.  St.  Rep.  578.  It  must  be  in  harmony  with  the  general  laws,  and  not 
repugnant  to  recognized  principles  of  legal  and  equal  rights:  Matter  of  Frazee, 
63  Mich.  396;  6  Am.  St.  Rep.  310;  Anderson  v.  Wellington,  40  Kan.  173;  10 
Am.  St.  Rep.  175. 

Ordinances  REGULATiNa  Railways  Running  through  Streets.  —  The 
power  to  enact  regulations  of  speed  of  cars  and  trains  on  railways  may  be 
delegated  to  cities  and  towns:  Orube  v.  Missouri  P.  R'y  Co.,  98  Mo.  330;  14 
Am.  St.  Rep.  645;  and  that  power  may  be  reasonably  exercised:  Orube  v. 
Missouri  P.  R'y  Co.,  98  Mo.  330;  14  Am.  St.  Rep.  645.  Ordinances  requiring 
a  railway  corporation  to  keep  a  flagman  to  give  warning  to  travelers  at  the 
crossing  of  a  railway  track  on  a  designated  street  is  a  valid  local  law:  Penn. 
tylvaniaCo.  v.  Stegemeier,  118  Ind.  305;  10  Am.  St.  Rep.  136. 

Regulation  of  Trades,  Occupations,  etc.:  See  notes  to  Robinson  v. 
Mayor  etc.,  34  Am.  Dec.  638-640;  Ex  parte  Gregory,  54  Am.  Rep.  528.  Ap- 
parently  municipal  corporations  cannot  prescribe  the  hours  of  the  day  dur- 
ing which  an  occupation  is  to  be  carried  on  except  in  those  cases  in  which 


April,  1892.]   Colb  v.  Millebton  Iron  Co.         615 

the  ordinance  is  fairly  jastifiable  in  an  exercise  of  the  police  power.  Thns  it 
ii  lawful  to  prohibit  restaurants  to  keep  open  after  ten  o'clock:  State  t.  Free- 
man,  38  N.  H.  426;  or  to  appoint  the  times  at  which  a  market  is  to  be  kept 
open:  Jacksonville  v.  LedwU/i,  26  Fla.  163;  23  Am.  St.  Rep.  558. 

Thb  Powsr  09  M0iticiPAL  Corporations  to  Pass  Ordinances  is  the  sub- 
ject of  a  note  to  Eobiitton  v.  Mayor  Cjf  Franklin^  34  Am.  Deo.  627-643. 


Cole  v.   Millerton  Iron  Company. 

[133  Nkw  York,  164.) 

Peaudulknt  Transfers  —  Corporations.  —  Transfer  by  a  CoRPORAnoif 
or  All  its  Assets,  made  and  accepted  for  the  purpose  of  suspending  and 
terminating  its  regular  business  and  rendering  It  incapable  of  perform* 
ing  further  corporate  duties,  is  illegal  as  against  creditors  whose  rights 
are  thereby  sacrificed  and  their  remedies  destroyed,  and  they  may  set 
aside  such  transfer  in  so  far  as  it  bars  their  remedy. 

Corporations.  —  Crsditobs  ot  ▲  Corporation  hatk  an  Equitabli  Likn 
UPON  its  Assets,  both  as  against  stockholders  and  all  transferees  except 
those  purchasing  in  good  faith  and  for  value,  and  a  transferee  who  ao« 
cepts  an  assignment  of  all  the  assets  of  a  corporation,  in  consideration  of 
his  agreement  to  assume  the  payment  of  its  debts,  is  not  such  a  purchaser. 

Cbeditors  cannot  be  Forced  to  Subbctt  to  a  Change  ov  Debtors,  and 
therefore  a  transfer  of  one  corporation  to  another,  in  consideration  of 
the  latter's  assumption  of  the  debts  of  the  former,  is  illegal  as  against  its 
creditor,  and  cannotbe  upheld  as  against  him  on  the  ground  that  the  stock* 
holders  and  officers  of  the  two  corporations  are  the  same,  and  his  remedy 
against  the  transferee  is  as  ample  as  it  would  have  been  against  the 
transferrer  had  no  transfer  been  made. 

Insolvknct.  — Transfer  bt  a  Corporation  is  in  Contemplation  of  In* 
80LVENCT,  though  it  had  never  refused  payment  of  any  of  its  obligations, 
if  the  transfer  is  of  all  its  assets  in  consideration  of  an  agreement  of  the 
transferee  to  assume  the  payment  of  its  debts,  and  the  necessary  result 
of  the  transfer  was  to  reuder  the  corporation  unable  to  make  such  pay* 
ment  itself. 

ThomoB  Thacher,  for  the  appellants. 

C.  B.  Herricky  for  the  respondent. 

Pinch,  J.  The  plaintiff  is  a  creditor  of  the  National  Mining 
Company,  a  corporation  formed  and  existing  under  the  laws 
of  this  state.  He  commenced  an  action  to  recover  damages 
done  to  his  property  by  the  wrongful  act  of  the  corporation, 
serving  the  summons  in  October,  1887,  and  recovering  judg- 
ment in  July  of  the  next  year.  During  the  pendency  of  the 
action  all  the  property  and  assets  of  the  debtor  corporation 
were  transferred  to  the  Millerton  Iron  Company,  also  a  domes- 
tic corporation,  upon   a    nominal    consideration,  except  an 
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assumption  by  the  vendee  of  the  debts  of  the  vendor,  and 
thereupon  the  former  executed  a  mortgage  to  the  Mercantile 
Trust  Company,  covering  all  its  property,  including  that  ca- 
quired  from  the  National  Mining  Company.  When  the  plain- 
tifif  obtained  his  judgment,  nothing  remained  upon  which  it 
was  a  lien,  and  his  execution  was  returned  unsatisfied.  He 
then  began  this  action,  in  which  he  assailed  the  transfers  made, 
with  a  view  of  subjecting  the  property  of  the  debtor  cor- 
poration to  the  satisfaction  of  his  debt.  Upon  the  trial  his 
complaint  was  dismissed,  but  the  general  term  reversed  the 
judgment  and  ordered  a  new  trial.  From  that  order  the  trust 
company  alone  appeals,  and  has  given  the  usual  stipulation  for 
judgment  absolute. 

The  trial  court  has  refused  to  find  that  the  National  com- 
pany was  insolvent  at  the  date  of  its  transfer,  but  did  find  that 
such  transfer  suspended  and  terminated  the  regular  business 
of  the  grantor,  and  was  made  and  accepted  with  that  purpose 
and  intention.  The  practical  efiect  was  to  dissolve  the  grantor 
corporation,  and  subject  its  charter  to  forfeiture  at  the  hands 
of  the  state,  for  it  voluntarily  stripped  itself  of  all  its  property 
and  assets,  and  became  incapable,  and  intended  to  be  and 
remain  incapable,  of  performing  its  corporate  duties.  Such 
a  transfer,  which  involves  the  destruction  of  the  corporation 
and  an  abandonment  of  the  purposes  of  its  organization,  is 
illegal  as  against  creditors  whose  rights  are  thereby  sacrificed 
and  their  remedies  destroyed.  The  transfer  was  illegal,  also, 
because  made  in  comtemplation  of  insolvency.  Those  who 
accomplished  it  knew  that  its  necessary  and  inevitable  effect 
would  be  to  make  the  corporation  unable  to  pay  its  debts,  and 
must  be  held  to  have  intended  that  consequence  of  their  acts. 
I  do  not  agree  to  that  reading  of  the  statute  which  limits  its 
prohibition  to  cases  in  which  payment  of  some  note  or  obliga- 
tion has  been  previously  refused.  An  interpretation  so  narrow 
would  seriously  maim  and  distort  the  obvious  purpose  of  the 
statute,  and  make  a  transfer,  in  contemplation  of  insolvency, 
good  the  day  before  a  note  matured  and  bad  the  day  after. 
As  against  the  creditor  the  transfer  to  the  Millerton  company 
was  illegal  and  in  fraud  of  his  rights.  The  assets  of  a  cor- 
poration are  a  trust  fund  for  the  payment  of  its  debts,  upon 
which  the  creditors  have  an  equitable  lien,  both  as  against  the 
stockholders  and  all  transferees,  except  those  purchasing  in 
good  faith  and  for  value:  Bartlett  v.  Drew,  57  N.  Y.  587;  Brum 
V.  Merchants*  Mut.  Ins.  Co.,  16  Fed.  Rep.  143;  Morawetz  on 


April,  1892.]      Cole  v.  Millerton  Iron  Co.  617 

Corporations,  sec.  791.  The  Millerton  company  was  not  such 
a  purchaser.  It  parted  with  nothing.  It  knew  and  partici- 
pated in  the  illegal  purpose  to  destroy  the  National  company, 
to  make  it  utterly  insolvent,  and  to  deprive  its  creditors  of  the 
trust  fund  upon  which  they  had  a  right  to  rely,  and  so  they 
were  at  liberty  to  set  aside  the  transfer  so  far  as  it  barred  their 
remedy,  and  to  enforce  their  equitable  lien  upon  the  property 
in  the  bands  of  the  transferee. 

It  is  not  a  sufficient  answer  to  say  that  the  transfer  was 
rather  formal  than  real,  because  before  its  occurrence  the 
Millerton  company,  having  the  same  stockholders  and  officers, 
managed  and  conducted  the  business  of  the  National  company 
before  the  transfer,  as  well  as  after,  and  that  what  occurred 
was  a  practical  consolidation.  Companies  may  consolidate, 
but  under  the  permission  and  safe-guards  of  the  statute,  all  of 
which  were  disregarded,  and  what  is  called  the  formal  trans- 
action cuts  oflF  and  destroys  the  right  of  the  creditor,  and  is 
being  used  for  that  exact  purpose. 

Neither  is  it  an  answer  to  say  that  the  creditor  is  not  harmed 
by  a  change  of  the  party  liable  to  pay,  unless  there  be  some 
disproportion  in  the  assets.  He  cannot  be  forced  to  change 
his  debtor  against  his  will,  and  it  appears  in  the  proof  that 
the  transfer  to  the  Millerton  company  was  followed  by  a  mort- 
gage sweeping  in  to  its  lien  and  peril  the  very  property  trans- 
ferred. 

We  are  satisfied,  therefore,  that  the  plaintiff  was  entitled  to 
judgment  of  sequestration  and  for  a  receiver,  and  so  the  order 
of  the  general  term  was  right.  The  judgment  obtained  by 
Chapman  is  not  a  bar  to  the  remedy.  It  is  not  relied  upon  for 
that  purpose,  and  the  appointment  of  the  receiver  was  without 
notice  to  the  attorney-general  as  the  law  required:  Laws  1883, 
o.  378.  In  the  present  case  the  plaintiff  must  give  such  no- 
tice when  he  applies  for  the  appointment. 

The  rights  of  the  mortgagee,  who  is  the  present  appellant, 
need  not  now  be  accurately  deterniined.  Whether  that  mort- 
gage was  valid  at  all  for  want  of  proper  consents,  or  whether 
any  of  the  bond-holders  have  acquired  equities  superior  to  those 
of  the  plaintiff,  may  or  may  not  become  questions  in  the  fu- 
ture. Enough  appears  to  show  that  some  of  them  do  not  stand 
in  the  attitude  of  bona  fide  creditors,  and  that  the  remedies  of 
all  may  be  confined  to  the  property  of  the  Millerton  com- 
pany not  derived  from  the  National  until  at  least  the  former  is 
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exhausted.     Those  questions,  however,  may  be  left  to  the  de- 
velopments consequent  upon  further  proceedings. 

The  order  of  the  general  term  should  be  affirmed,  and  judg- 
ment absolute  for  the  plaintiff  be  rendered  upon  the  stipula* 
tion,  with  costs.  

PoRFEiTCRK  OP  CoRPOiiATB  FRANCHISES:  See  note  to  State  v.  Atehinaon 
etc  R.  R.  Co.,  8  Am.  St.  Rep.  179-202,  and  especially  190,  as  to  forfeiture 
by  abandoning  business. 

Dissolution  or  Corporation  does  not  take  away  or  destroy  its  property 
or  annul  its  contracts:  People  v.  O'Brien,  111  N.  Y.  1;  7  Am.  St.  Rep.  684, 
and  extended  note,  showing  the  authority  for  the  doctrine  that  the  property 
of  a  dissolred  corporation  is  a  trust  fund  for  the  payment  of  its  creditors; 
Havemeyer  r.  Superior  Court,  84  Cal.  327;  18  Am.  St.  Rep.  192. 

Voluntary  Convbyances,  when  Fraudulent:  See  extended  note  to 
Hagerman  t.  Buchanan,  14  Am.  St.  Rep.  739-754.  Innocent  grantee  for 
valuable  consideration  under  a  conveyance,  fraudulent  as  to  creditors,  will 
be  protected  against  the  claims  of  the  latter:  Lyons  v.  Leahy,  15  Or.  8;  3  Am. 
St.  Rep.  133;  Tuieur  v.  Chase,  66  Miss.  476;  14  Am.  St.  Rep.  577.  But  a  gran- 
tee  with  knowledge  of  the  fraud  is  not  a  bona  Jicle  purchaser,  notwithstand- 
ing  the  fact  that  his  only  motive  was  to  secure  the  payment  of  his  owu  debts: 
Oarland  v.  Rives,  4  Rand.  282;  15  Am.  Deo.  756.  And  where  one  purchases 
property  from  a  debtor  whom  he  knows  to  be  insolvent,  with  notice  that  his 
object  in  selling  it  was  to  deprive  his  creditors  of  their  recourse  upon  it,  the 
sale  will  be  annulled:  Chaffe  v.  QUI,  43  La.  Ann.  1054.  A  vendee,  withoui 
notice  of  the  fraud  at  the  time  of  the  sale,  but  obtaining  knowledge  of  the 
fraud  after  making  partial  payments,  will  be  protected  only  to  the  extent  of 
such  partial  payments:  Work  v.  Ooverdale,  47  Kan.  307.  So  where  a  credi- 
tor, with  knowledge  of  the  insolvency  of  a  firm,  buys  its  property  for  a  sum 
greater  than  his  debt,  and  gives  hia  note  for  the  surplus,  the  sale  is  fraudu- 
lent as  to  creditors:  Segar  v.  Thomas,  107  Mo.  635.  But  if  the  value  of  the 
property  is  not  in  excess  of  the  debt,  the  conveyance  will  be  sustained:  Mov' 
rison  v.  Morris,  85  Ala.  196.  So  where  a  father,  who  was  insolvent,  conveyed 
his  land  to  his  three  sons,  upon  consideration  that  they  discharge  certain  of 
his  debts  amounting  to  the  full  value  of  the  land,  which  they  in  good  faith 
did,  the  conveyance  will  not  be  held  fraudulent  as  against  other  creditors 
whose  debts  the  sons  did  not  agree  to  assume:  Nichols  v.  Ellis,  98  Mo.  344. 

!SuB.STiTuriON  or  Debtors.  —  The  principle  that  creditors  cannot  be 
forced  to  submit  to  a  change  of  debtors  is  frequently  applied  to  canes  where 
the  personnel  of  a  firm  is  changed,  or  one  firm  transfers  its  business  to  another, 
the  new  firm  assuming  the  debt  of  the  old.  The  original  debtors  are  not 
discharged  without  an  express  agreement  to  that  efifect:  Carriere  v.  Labiche, 
14  La.  Ann.  211;  74  Am.  Dec.  428.  But  assumption  by  a  partnership  of  a 
debt  of  one  of  its  members  is  not  a  fraud  npon  the  partnership  creditors  if 
the  firm  is  solvent  and  able  to  pay  its  other  debts  at  the  time:  Hage  v.  Camp' 
bell,  78  Wis.  572;  23  Am.  St.  Rep.  422. 
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AsHTON  V.  City  op  Rochester. 

[133  New  York,  187.] 
JlTDOHKlTTS  —  PARTIES. — A  judgment  of  a  court  of  competent  jurisdiction 
•ometimes  operates  as  an  estoppel  against  persons  who  were  not  named 
in  the  proceedings  and  were  not  parties  to  the  record  by  name.  It  i* 
enough  that  they  were  represented  in  the  action  or  proceeding  which  re- 
sulted in  the  judgment,  or  were  entitled  to  be  beard  therein. 

JUDOMSNT3  AGAINST  MUNICIPAL  CORPORATIONS  OR  THEIR  OFFICERS.  — When 

»  judgment  is  rendered  against  a  county,  city,  or  town  in  its  corporate 
name,  or  against  a  board  or  officer  who  represents  the  municipality,  in 
the  absence  of  fraud  or  collusion,  it  will  bind  the  citizens  and  tax-payers, 
because  they  are  represented  in  the  litigation  by  agencies  authorized  to 
■peak  for  them  and  to  protect  their  interests. 

JUPOHBNT  AOAINST  THE   PROPER    OFFICERS  07  A   MUNICTPAt   CORPORATION, 

directing  a  writ  of  mandate  to  issue,  requiring  them  to  award  a  contract 
for  the  improvement  of  a  public  street,  ie  conclusive  against  the  owners 
of  property  liable  for  such  improvement,  though  they  are  not  parties  to 
the  record  that  such  officers  bad  authority  to  contract  for  the  execution 
of  the  work;  and  therefore  an  assessment  levied  after  the  contract  bad 
been  let  and  the  work  done  will  not  be  enjoined  at  a  suit  of  the  property 
owners,  though  but  for  such  suit  it  would  appear  that  facts  did  not  ez> 
ist  warranting  the  award  of  the  contract. 

Judgments  —  Parties. — The  Term  "Parties"  Includes  all  who  are  di- 
rectly interested  in  the  subject-matter,  and  who  have  a  right  to  make 
defense,  control  the  proceedings,  examine  and  cross-examine  wituessesi 
and  appeal  from  the  judgment. 

Pbactici.  —  Where  a  fact  is  found  by  the  trial  court,  and  the  finding  is  not 
excepted  to,  the  appellate  court  will  assume  that  the  evidence  upon 
which  the  finding  was  based  was  received  without  objection,  and  that  the 
absence  of  the  pleading  was  waived. 

Judgment,  Necessity  or  Pleading.  —  When  one  of  the  issues  in  an  action 
is  the  power  of  a  municipal  board  to  pass  a  resolution  and  enter  into  a 
contract,  a  former  adjudication  in  which  that  point  was  determined  ie 
evidence  for  the  defendant  on  that  issue  without  being  specially  pleaded. 

Judgments  —  Par'Hbs.  —  A  Municipal  Board  whose  duty  it  is  to  enter  into 
contracts  for  the  doing  of  work  upon  public  streets  of  a  city  necessarily 
represents  such  city,  and  judgments  against  such  board  compelling  it  to 
act  with  respect  to  awarding  a  contract  bind  the  city  and  the  property 
holders  to  be  affected  by  the  contract,  to  the  same  extent  as  if  the  judg- 
ments were  against  the  mayor  and  common  council  of  the  city. 

Oeorge  T.  Parker  and  John  Van  VoorhiSf  for  the  appellants. 

Henry  J.  Sidlivan,  for  the  respondent. 

O'Brien,  J.  The  plaintiffs  sought  to  enjoin  the  collection 
of  a  local  assessment,  alleged  to  be  apparently  valid  but  in 
fact  void,  imposed  by  the  municipal  authorities  of  the  city  of 
Rochester,  to  defray  the  cost  of  a  local  improvement.  The 
record  shows  that  the  plaintiffs  are  respectively  the  owners  of 
parcels  of  real  estate  situate  on  Lake  Avenue,  between  Vincent 
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Place  and  Lyel  Avenue  and  Driving  Park  Avenue,  which  have 
been  assessed  for  the  improvement.  They  brought  this  action 
in  their  own  behalf,  and  in  behalf  of  all  other  persons  having 
property  fronting  on  the  street  and  assessed  for  the  improve- 
ment, for  the  purpose  of  obtaining  a  judgment  declaring  the 
assessment  null  and  void,  and  enjoining  the  city  treasurer, 
who  is  also  made  a  defendant,  from  issuing  his  warrant  for 
the  collection  thereof.  The  courts  below  have  determined  the 
controversy  against  the  plaintiffs'  contention,  and  the  only 
question  here  is,  whether  there  is  any  legal  error  in  that  deter- 
mination. The  question  is  really  one  of  jurisdiction  in  the 
authorities  to  make  the  assessment.  Under  the  charter  of 
that  city  (Laws  1880,  c.  14),  the  common  council  has  power  to 
order  the  paving  and  improvement  of  any  street,  and  to  pass 
the  necessary  ordinances  requiring  the  same  to  be  done,  and 
to  determine  the  manner  and  cost  of  such  paving,  and  to  des- 
ignate the  portion  of  the  city  which  should  bear  the  expense 
thereof.  The  work,  when  authorized  and  determined  upon,  is 
to  be  performed  by  contract,  but  the  power  of  contracting  for 
the  execution  of  the  work  is,  by  the  charter,  devolved  upon 
another  separate  and  independent  body,  called  the  executive 
board.  The  power  of  this  board  to  let  and  supervise  the  exe- 
cution of  the  contract  commences  only  after  the  common 
council  has  authorized  the  work  and  designated  the  district 
upon  which  the  assessment  is  to  be  laid. 

When  the  common  council  has  authorized  the  particular 
improvement  and  described  the  district  upon  which  the  as- 
sessment is  to  be  imposed,  and  ascertained  the  expense  thereof, 
then  the  assessors  of  the  city  are  to  levy  the  amount  upon  the 
several  lots  and  parcels  of  real  estate  in  the  designated  terri- 
tory, in  proportion,  as  near  as  may  be,  to  the  benefit  which 
such  lot  or  parcel  shall  be  deemed  by  them  to  have  received 
by  reason  of  the  improvement,  subject  to  the  correction  and 
confirmation  of  the  common  council.  The  assessment,  when 
completed  and  confirmed,  becomes  a  lien  upon  the  several  lota 
designated  in  the  roll,  and  the  same  is  delivered  to  the  city 
treasurer,  whose  duty  it  is  to  collect  the  same.  On  the  11th 
of  December,  1888,  the  common  council  duly  adopted  a  reso- 
lution providing  for  paving  the  streets  and  avenues  above 
mentioned  with  asphalt  pavement,  and  therein  directed  the 
clerk  to  publish  notice  in  accordance  with  the  provisions  of 
the  charter  for  all  persons  directed  to  be  assessed  to  appear 
at  a  meeting  of  the  common  council  December  26,  1888,  at 
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which  time  all  persons  interested  could  be  heard.  At  this 
meeting,  after  hearing  all  parties  interested,  the  common 
council  adopted  the  final  resolution  for  the  improvement,  in 
which  the  work  is  particularly  specified,  and  the  whole  ex- 
pense thereof  directed  to  be  assessed  upon  the  property  therein 
described.  There  is  no  criticism  made  upon  the  form  or  suffi- 
ciency of  the  resolution  or  the  regularity  of  any  of  the  proceed- 
ings up  to  this  point.  The  resolution,  however,  did  not  become 
operative,  for  the  reason  that  it  was  vetoed  by  the  mayor,  till 
January  8,  1889,  when  it  was  again  unanimously  adopted, 
notwithstanding  such  veto. 

By  reference  to  title  7  of  the  charter,  it  will  be  seen  that  the 
executive  board  is  clothed  with  very  extensive  powers  and  in- 
trusted with  very  important  duties.  The  members  are  elected 
by  the  people,  are  required  to  devote  their  entire  time  to  the 
business  of  the  city,  and  are  compensated  by  a  fixed  salary. 
They  have  the  control  of  the  expenditure  of  the  funds  for 
street  purposes,  and  they  are  expressly  made  commissioners 
of  highways  of  the  city.  The  board  can  appoint  and  remove 
at  pleasure  the  superintendent  of  streets,  and  fix  his  compen- 
sation. It  is  plain,  from  reading  the  enumeration  of  the  va- 
rious powers  conferred  upon  the  board  by  the  charter,  that  the 
legislature  intended  to  strip  the  common  council  of  Rochester 
of  most  of  the  ordinary  functions  and  powers  that  such  a  body 
exercises  in  other  cities,  and  transfer  them  to  this  executive 
board.  The  common  council  has  very  little  to  do  with  respect 
to  the  care,  improvement,  and  superintendence  of  the  streets. 
The  most  important  exception  to  this  is  the  provision  that 
whenever  the  expenses  of  any  work  or  improvement  shall  be 
required  to  be  paid  for  by  a  local  assessment,  the  common 
council  alone  shall  have  power  to  pass  the  ordinance  therefor. 

But  when  the  common  council  has  passed  such  an  ordi- 
nance, then  the  judgment  and  discretion  with  respect  to  such 
an  improvement  which  the  charter  has  confided  to  the  board 
for  the  public  good  is  at  once  called  into  action.  The  ques- 
tion as  to  the  necessity  and  propriety  of  improving  a  street  by 
local  assessment  must  be  passed  upon  by  the  common  coun- 
cil in  the  first  instance,  but  when  that  body  maketi  its  decision, 
another  body,  intrusted  by  law  with  the  general  subject  of 
street  expenditures  and  improvements,  must  carry  it  out,  and 
the  latter  body  is  thereby  vested  with  jurisdiction  on  the  sub- 
ject. 

On  the  19th  of  March,  1889,  and  more  than  a  month  after 
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the  resolution  was  passed  and  sent  to  the  executive  board,  a 
motion  was  made  and  adopted  in  the  common  council,  "that 
action  on  the  final  ordinance  for  Lake  Avenue  ....  be  re- 
considered," and  at  a  subsequent  meeting,  on  March  28,  1889, 
another  resolution  was  passed,  "that  further  action  on  the 
pending  final  ordinance  for  Lake  Avenue  asphalt  improve- 
ment be  indefinitely  postponed,"  and  that  the  surveyor  be  or- 
dered to  prepare  a  new  first  ordinance  for  the  improvement. 
The  plaintiffs  claim  that  this  motion  and  resolution  had  the 
efiect  to  withdraw  from  the  board  all  authority  conferred  by 
the  original  resolution.  The  executive  board,  after  receiving 
the  copy  of  the  first  resolution,  proceeded  to  act,  and  adver- 
tised for  bids  and  received  the  same,  and  on  March  12,  1889, 
postponed  action  thereon  from  time  to  time  until  March  29, 
1889,  when  it  laid  the  matter  on  the  table.  On  the  25th  of 
April,  1889,  the  board  was  served  with  a  peremptory  writ  of 
mandamibs  from  the  supreme  court,  granted  after  a  full  hear- 
ing, requiring  them  to  award  the  contract,  and  to  show  to  the 
court,  on  a  day  subsequently,  in  what  manner  the  writ  was 
obeyed.  On  the  29th  of  April,  the  board  entered  into  a  writ- 
ten contract  for  the  work  in  accordance  with  the  first  ordi- 
nance. The  contract  was  performed,  and  on  the  18th  of 
October,  1889,  the  board  certified  the  cost  to  the  common 
council,  in  conformity  with  the  charter,  and  that  body  then 
directed  the  assessors  to  assess  the  amount  upon  the  parcels 
of  land  described  in  the  original  resolution.  The  assessors 
made  the  assessment  and  published  notice  of  a  hearing  for  all 
persons  aggrieved,  and  after  such  hearing,  certified  the  roll 
and  delivered  it  to  the  common  council.  That  body  also  pub- 
lished notice  for  a  hearing  before  them,  and  after  such  hearing, 
confirmed  the  assessment,  and  caused  the  roll  to  be  delivered 
to  the  city  treasurer  for  collection.  The  resolution  of  the  com- 
mon council  confirming  the  assessment  was  passed  some  time 
after  June  6,  1890. 

The  plaintifi*s'  claim  for  relief  is  based  upon  the  fact  that 
the  common  council  reconsidered  and  subsequently  postponed 
indefinitely  the  resolution  authorizing  the  improvement,  and 
that  consequently  all  subsequent  proceedings  were  invalid. 
If  the  question  as  to  the  legal  effect  of  the  action  of  the  com- 
mon council  in  resolving  to  reconsider  its  former  action  was 
still  open  to  the  plaintiffs,  we  would  be  inclined  to  hold  that 
the  resolution  was,  by  the  adoption  of  the  motion  to  recon- 
sider, brought  back  to  the  stage  in  which  it  was  before  the 
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final  vote  by  which  it  was  originally  passed.  The  vote  on  the 
resolution  was  reconsidered,  and  consequently  the  effect  wliich 
it  would  otherwise  have  was  lost:  Jefferson's  Manual,  sec.  43; 
Roberts's  Rules  of  Orders,  66. 

The  record  shows  that  upon  the  application  of  certain  of  the 
property  owners  on  the  street,  other  than  the  plaintiffs,  liable 
to  be  assessed  for  the  improvement,  the  supreme  court  at  spe- 
cial terra  awarded  a  mandamus  against  the  executive  board, 
commanding  it  to  proceed  upon  the  resolution  and  to  award  a 
contract  for  the  performance  of  the  work.  That,  acting  in 
obedience  to  this  command,  the  board  did  award  the  contract 
in  accordance  with  the  provisions  of  the  charter  prescribing 
the  powers  and  duties  of  the  board.  The  decision  upon  the 
application  for  the  mandamus  was  a  judgment  of  a  court  of 
competent  jurisdiction.  It  adjudged  that  the  resolution  of 
the  common  council  was  in  full  force,  notwithstanding  the 
motion  to  reconsider,  and  that  it  was  the  clear  legal  duty  of 
the  executive  board  to  proceed  and  let  the  contract.  This 
judgment  could  not  thereafter  be  questioned  collaterally  by 
any  of  the  parties,  nor  any  one  else  who  was  represented  in 
the  proceeding.  They  might  attack  it  directly  by  appeal  or 
motion  to  set  aside,  or  for  a  rehearing,  but  so  long  as  it  re- 
mained unreversed  and  not  set  aside,  it  bound  every  one  who 
was  a  party,  or  represented  in  any  subsequent  collateral  action 
or  proceeding.  It  is  quite  clear  that  it  bound  the  property 
owners  who  applied  for  the  writ,  the  executive  board,  and  the 
city.  The  only  question  is  whether  it  bound  these  plaintiffs 
who  were  not  parties  by  name.  But  the  judgment  of  a  court 
of  competent  jurisdiction  will  sometimes  operate  as  an  estop- 
pel and  a  former  adjudication  against  persons  who  were  not 
named  in  the  proceeding  and  who  were  not  parties  to  the  rec- 
ord by  name.  It  is  enough  if  they  were  represented  in  the 
action  or  proceeding  which  resulted  in  the  judgment,  or  were 
entitled  to  be  heard.  When  a  judgment  is  rendered  against  a 
county,  city,  or  town  in  its  corporate  name,  or  against  a  board 
or  officer  who  represents  the  municipality,  in  the  absence  of 
fraud  or  collusion  it  will  bind  the  citizens  and  tax-payers. 
This  is  upon  the  principle  that  they  are  represented  in  the 
litigation  by  agencies  authorized  to  speak  for  them,  and  to 
protect  their  interests:  1  Herman  on  Estoppel,  166;  Clark  v. 
Wolf,  29  Iowa,  197;  Lyman  v.  Faris,  53  Iowa,  498;  Tredway  v. 
Sioux  City  &  P.  Ry  Co.,  39  Iowa,  663;  Freeman  on  Judgments, 
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sec.  178;  Rohhins  v.  Chicago,  4  Wall.  657;  Chicago  v.  Robbin^!, 
2  Black,  418;  Preble  v.  Supervisors,  8  Biss.  358. 

When  a  judgment  is  rendered  by  a  competent  court  award- 
ing a  writ  of  mandarmbs  against  a  board  of  supervisors  or  other 
body  or  oflScer  having  power  to  audit  claims  against  a  county 
or  other  municipality,  commanding  them  or  him  to  audit  a 
claim  or  demand  against  the  county  or  municipality,  and  it 
is  audited  in  obedience  to  such  command,  the  validity  of  the 
claim  cannot  be  questioned  subsequently  by  the  tax-payers  in 
any  collateral  action  or  proceeding.  Their  remedy  is  to  ap- 
peal from  the  judgment  awarding  the  writ  or  move  for  a  re- 
hearing. So,  also,  a  receiver  of  a  corporation,  appointed  in  an 
action  by  the  people  for  dissolution,  represents  the  creditors, 
and  a  judgment  that  would  estop  him  estops  them  also:  Her- 
ring  v.  New  York  etc,  R.  R.  Co.,  105  N.  Y.  340. 

We  are  not  aware  of  any  reason  for  holding  that  the  princi- 
ple does  not  apply  to  the  plaintiffs  in  this  case.  True,  this  is 
not  a  general  tax,  but  a  special  and  local  assessment.  But  it 
is  nevertheless  an  exercise  of  the  taxing  power,  and  its  validity 
as  well  as  the  right  of  the  plaintiffs  to  question  or  assail  it  in 
the  courts  rests  on  the  same  principles  as  are  applicable  to  an 
assessment  or  tax  for  general  purposes.  If  the  expense  of  the 
improvement  was  to  be  paid  out  of  the  city  treasury,  there 
would  then  be  little  doubt  that  an  adjudication  upon  an  ap- 
plication for  a  mandamus,  involving  as  this  did  the  validity  of 
the  proceedings  up  to  that  time,  would  have  bound  all  the  tax- 
payers. Is  the  rule  any  different  when  a  small  part  or  even 
the  whole  of  the  expense  is  to  be  paid  by  the  property  owners 
within  a  certain  district?  Is  the  principle  changed  because 
the  area  over  which  the  tax  was  distributed  is  contracted? 
The  executive  board  laid  the  matter  on  the  table,  and,  in  ef- 
fect, refused  to  act,  treating  the  resolution  as  rescinded  by  th6 
common  council.  They  were  brought  into  court,  and  the  very 
question  involved  was,  whether  the  board  had  authority  to 
contract  for  the  execution  of  the  work,  and  the  court  held, 
upon  full  argument  and  against  the  contention  of  the  board, 
that  they  had.  The  question  was,  whether  they  had  power 
under  the  proceedings  to  make  a  contract  and  incur  an  ex- 
pense which  was  to  be  paid  by  the  property  owners,  and  it  was 
adjudged  that  they  had,  and  that  it  was  their  duty  to  do  so. 
When  the  executive  board  was  before  the  court  on  that  ap- 
plication, they  represented  and  spoke,  not  only  for  themselves 
and  the  city,  but  also  the  property  owners  who  were  to  be 


April,  1892.]     Ashton  v.  City  of  Rochester,  625 

bound  by  the  contract,  and  whose  property  was  to  be  assessed 
for  the  expenditure  which  the  work,  embraced  in  the  contract 
involved.  When  the  court  directed  the  board  to  make  the 
contract,  the  effect  of  its  judgment  was  to  direct  the  imposi- 
tion of  a  tax  upon  the  plaintiffs'  property.  On  that  question 
the  plaintiffs  could  have  been  heard,  and  on  their  application 
were  entitled  to  a  hearing,  and  to  be  made  parties  to  the  pro- 
ceeding, and  to  appeal  from  the  decision.  This  was  a  right 
that  no  court  would  have  denied  to  them  had  they  demanded 
it  The  code  (section  452)  provides  that  "where  a  person  not 
a  party  to  the  action  has  an  interest  in  the  subject  thereof,  or 
in  real  property  the  title  to  which  may  in  any  manner  be  af- 
fected by  the  judgment,  and  makes  application  to  the  court  to 
be  made  a  party,  it  must  direct  him  to  be  brought  in  by  the 
the  proper  amendment":  People  v.  Albany  etc.  R.  R.  Co..,  77 
N.  Y.  232. 

The  executive  board,  in  making  the  contract  and  supervis- 
ing the  work,  acted,  in  a  certain  sense,  as  the  agents  of  the 
property  owners:  Matter  of  Anderson.^  109  N.  Y.  654;  and 
therefore  the  judgment  of  the  court,  that  the  resolution  of  the 
common  council  was  still  in  force,  not  only  bound  the  agents, 
but  the  parties  they  represented  as  well.  There  are  cases 
where  an  order  of  a  court,  such  as  an  order  of  confirmation, 
is  a  part  of  the  statutory  proceedings  for  imposing  the  assess- 
ment. Such  an  order,  when  made  upon  the  application  of  the 
city,  might  not  be  conclusive  in  all  cases  upon  the  property 
owner  as  to  jurisdiction  or  the  validity  of  the  proceeding, 
especially  where  statutory  methods  of  review  are  provided. 
We  do  not  now  stop  to  point  out  cases  where  the  principle 
we  are  now  considering  would  not  apply.  All  we  hold  now 
is,  that  it  is  applicable  to  the  facta  of  this  case.  Grant- 
ing that  the  resolution  of  the  common  council  to  make 
the  improvement  was,  in  effect,  rescinded  by  the  motion  to  re- 
consider, still  8  competent  court  held  otherwise,  in  a  proceed- 
ing to  which  the  executive  board  was  a  party,  and  that  board 
was  compelled  by  the  judgment  in  that  proceeding  to  make 
the  contract  which  they  did.  The  plaintiffs  looked  on,  ne- 
glected to  intervene  in  the  application  for  the  mandamuf,  or  to 
appeal  from  the  order  granting  it.  They  knew  that  the  con- 
tract was  made,  and  the  work  on  the  street  in  front  of  their  prop- 
erty executed,  and  they  have  the  benefits  of  the  same.  They 
witnessed  the  proceedings  by  which  the  tax  was  assessed  and 
confirmed,  and  they  made  no  resistance  until  the  proceedings 
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were  completed  and  the  expense  incurred.  We  think  that 
under  such  circumstances  the  plaintiffs  are  estopped  from 
raising  the  question  now,  that  the  executive  board  was  with- 
out power  to  contract  for  the  work  by  reason  of  the  motion  to 
reconsider  the  resolution  in  the  common  council.  The  plain- 
tiffs had  the  statutory  notice  of  all  the  proceedings  under  the 
charter,  and  the  proceedings  before  the  court  were  of  such  a 
public  nature,  and  they  were  so  connected  with  the  interests 
of  the  plaintiffs,  that  we  must  assume  that  they  had  knowl- 
edge of  all  that  transpired.  This  court  has  sanctioned  the 
principle  stated  in  Bobbins  v.  Chicago,  4  Wall.  657,  that  "  per- 
sons notified  of  the  pendency  of  a  suit  in  which  they  are 
directly  interested  must  exercise  reasonable  diligence  in  pro- 
tecting their  interests,  and  if,  instead  of  doing  so,  they  will- 
fully shut  their  eyes  to  the  means  of  knowledge  which  they 
know  are  at  hand  to  enable  them  to  act  eflSciently,  they  can- 
not subsequently  be  allowed  to  turn  around  and  evade  the 
consequences  which  their  own  conduct  and  negligence  have 
superinduced  ":  Village  of  Port  Jervia  v.  First  National  Bank, 
96  N.  Y.  557. 

In  any  inquiry  with  respect  to  the  binding  force  of  a  former 
judgment,  the  term  "parties"  includes  all  who  are  directly 
interested  in  the  subject-matter,  and  who  have  a  right  to  make 
defense,  control  the  proceedings,  examine  and  cross-examine 
witnesses,  and  appeal  from  the  judgment:  Robbins  v.  Chicago, 
4  Wall.  657. 

There  is  a  stipulation  in  the  record  by  the  respective  attor- 
neys to  the  effect  that  none  of  the  plaintiffs  were  parties  or 
privies  to  the  proceeding  for  the  mandamus.  This,  of  course, 
was  not  intended  to  bind  the  court  upon  any  question  of  law 
arising  upon  undisputed  facts.  Its  only  effect  is  to  establish  a 
fact,  namely,  that  none  of  these  plaintiffs  were  parties  to  that 
proceeding  by  name,  nor  do  they  stand  in  the  place  of  any  of 
the  property  owners  who  applied  for  the  writ.  The  legal  con- 
clusions to  be  drawn  from  the  findings  and  the  proceedings 
contained  in  the  record  were  left  open.  While  we  have  not 
been  able  to  concur  in  the  reasons  for  the  decisions  given  by 
the  courts  below,  yet  we  think  that  the  judgment  was  right, 
and  should  be  aflBrmed,  with  costs. 

Upon  a  motion  for  a  reargument  the  following  opinion  was 
handed  down:  — 

O'Brien,  J.  We  have  considered  the  points  submitted  in 
support  of  this  motion,  and  we  are  of  the  opinion  that  it  should 
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be  denied.  A  former  adjudication  upon  the  question  at  issue 
is  conclusive  as  a  bar  or  as  evidence.  It  is  said  that  the  pro- 
ceedings  resulting  in  the  writ  of  mandamus  were  not  pleaded, 
and  therefore  are  not  available  to  the  defendant.  The  fact, 
however,  is  found  by  the  trial  court,  and  it  was  not  expected 
to.  Under  such  circumstances,  effect  must  be  given  to  the 
finding.  This  court  will  assume  that  the  evidence  upon  which 
the  fact  was  based  was  received  without  objection,  and  that  the 
absence  of  a  pleading  was  waived.  If  the  finding  had  been 
excepted  to,  the  plaintiffs  could  raise  the  point  now  that  it  was 
not  sustained  by  evidence  or  pleading,  but  as  no  such  exception 
appears,  they  are  in  no  position  to  attack  it:  Daniels  v.  Smithy 
130  N.  Y.  696.  But  clearly  one  of  the  issues  presented  by  the 
pleadings  was  the  power  of  the  executive  board  to  pass  the 
resolution  and  enter  into  the  contract.  A  former  adjudication 
in  which  that  point  was  determined  was  evidence  for  the  de- 
fendant on  that  issue,  and  the  judgment  upon  the  application 
for  a  mandamus  was  such  an  adjudication:  Culross  v.  GibbonSf 
130  N.  Y.  447. 

The  common  council  had  no  power  to  make  the  contract, 
but  the  executive  board  had.  Therefore,  in  entering  into  such 
contracts,  the  board  represents  the  city  in  the  same  sense  that 
the  mayor  and  common  council  would  represent  it  if  the  duty 
devolved  upon  them,  and  a  judgment  in  an  action  or  proceed- 
ing against  the  board  to  compel  them  to  act  with  respect  to 
the  awarding  of  the  contract,  in  which  it  is  decided  that  the 
board  has  the  power  and  it  is  their  duty  to  proceed,  estops 
the  city.  The  board,  in  such  matters,  represents  the  city  in 
the  same  way  that  the  board  of  supervisors  represents  the 
county  in  auditing  claims  against  it,  under  the  direction  of  a 
judgment.  It  is  true  that  this  point  was  not  argued,  but  the 
finding  necessarily  injected  it  into  the  case. 

Whether  the  plaintiffs  were  privies  or  not  depended  upon 
the  legal  conclusion  to  be  drawn  from  the  finding  of  the  court, 
and  not  from  any  designation  given  them  in  the  stipulation. 
That  is  satisfied  when  construed  to  mean  that  none  of  these 
plaintifis  were  parties  to  the  record,  or  stand  in  the  place  of 
any  person  who  was  by  succession  or  transfer. 

The  motion  should  be  denied,  with  costs. 


Rn  JoDiOATA:  Sm  notes  to  HiU  v.  Bnin,  15  R.  I.  76,  2  Am.  St  R«p.  87ft- 
878,  and  SauU  v.  Fiteman,  24  Fla.  209,  12  Am.  St.  Rep.  190,  where  instance* 
are  given  of  the  binding  effect  of  jndgmente  on  persons  who  are  not  forma)  par. 
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ties  to  the  record.  As  to  the  extent  to  which  indemnitors  are  concluded  by 
a  judgment  against  their  principal,  see  note  to  Robinson  r,  Baakina,  22  Am. 
St.  Rep.  204-207. 

The  Parties  to  Two  Sttits  must  be  Rbqarded  as  the  Same  when  the 
complainants  in  both  were  certain  tax-payers  of  a  municipality  suing  on  be* 
half  of  themselves  and  all  other  tax-payers,  and  the  defendants  in  both, 
though  consisting  of  dififerent  persons,  were  in  each  suit  representing  and 
acting  for  the  municipality  without  any  private  interest:  GallaJier  v.  Mounds- 
vUU,  34  W.  Va.  730;  26  Am.  St.  Rep.  942. 

PROPKRnr  Owner's  Right  to  a  Hearing:  See  Thomas  v.  Oain,  35  Mich. 
155;  24  Am.  Rep.  536.  Assessment  proceedings  are  not  void  because  no  no* 
tice  thereof  was  previously  given  by  the  committee  who  laid  out  the  street, 
if  the  charter  of  the  city  does  not  require  notice:  Nichols  v.  Bridgeport,  23 
Conn.  189;  60  Am.  Dec.  636.  And  where  the  statutory  requirements  as  to 
notice  have  been  complied  with,  want  of  notice  in  fact  furnishes  no  ground 
for  relief:  Meiliodist  P.  Church  v.  Baltimore,  6  Gill,  391;  48  Am.  Dec  640. 


Oakes  v.  Db  Lanobt. 

[133  New  York,  227.] 

Boundaries  —  Shore. — Where  the  courses  and  distances  designated  in  % 
conveyance  are  such  as  to  extend  the  property  conveyed  to  low-water 
mark  of  Long  Island  Sound,  it  will  include  all  the  shore  above  such 
mark,  though  one  of  the  calls  is  to  a  point  on  the  shore,  and  the  next  call 
is  "thence  running  along  said  shore  and  sound  as  the  same  bend  and 
tairn."  The  point  on  the  shore  called  for  in  the  description  may  be  any* 
where  upon  the  strip  lying  between  low  and  high  water,  and  where  ii 
is,  must,  therefore,  be  determined  from  the  courses  and  distances  girea 
in  the  conveyance. 

BouNDABiES  —  The  Words  "More  or  Less"  and  "About, "  used  in  a 
conveyance  in  connection  with  quantity  or  as  qualifying  distances,  are 
words  of  precaution  and  safety  intended  to  cover  some  unimportant 
inaccuracy,  and  they  do  not  weaken  or  destroy  such  indications  of  dia> 
tanoe  and  quantity,  when  no  other  guides  are  furnished. 

Action  to  recover  a  sura  of  money  claimed  to  be  an  over- 
payment for  a  tract  of  land  purchased  by  the  plaintiff  of  the 
defendant.  By  the  terms  of  an  auction  sale  the  land  was  de- 
scribed as  containing  22.57  acres,  but  the  plaintiff  insisted 
that  it  contained  only  18.734  acres.  To  sustain  the  conten- 
tion of  the  plaintiff,  it  was  necessary  for  him  to  establish  that 
the  tract  of  land  conveyed  to  him  did  not  extend  farther  than 
to  high-water  mark.  Judgment  in  the  trial  court  in  favor  of 
the  defendant  was  aflSrmed  at  the  general  term. 

Artemaa  H.  Holmes,  for  the  appellant. 

Martin  J.  Keogh,  for  the  respondent. 
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Finch,  J.  The  only  question  raised  by  this  appeal  is  over 
the  true  construction  of  the  deed  given  by  the  defendant. 
The  premises  were  described  as  "  Vergemere,"  and  bounded 
on  the  north  and  east  by  the  waters  of  Long  Island  Sound, 
and  the  dispute  is  whether  the  description  of  the  conveyance 
includes  or  excludes  the  strip  of  land  on  the  water-fronts  be- 
tween high  and  low  water,  and  which  constitutes  the  shore. 
The  description  is  thus  phrased:  "Beginning  at  a  point  in 
the  center  line  of  an  avenue  sixty  feet  wide,  known  as  De 
Lancey  Avenue,  which  point  bears  south  forty-two  degrees  and 
forty-seven  minutes  west,  thirty  feet  from  the  point  of  inter- 
section of  the  division  line  between  the  property  hereby  con- 
veyed and  the  land  conveyed  by  the  late  Peter  John  De  Lancey 
of  Geneva,  New  York,  to  James  J.  Burnett,  with  the  north- 
easterly line  of  said  De  Lancey  Avenue,  and  thence  running 
along  said  division  line  north  forty-two  degrees  and  forty- 
seven  minutes  east,  about  eight  hundred  and  sixty-five  feet  to 
a  point  on  the  shore  of  Long  Island  Sound;  thence  running 
along  said  shore  and  sound  as  the  same  bend  and  turn  east- 
erly and  then  southerly  to  their  intersection  with  the  center 
line  of  De  Lancey  Avenue  aforesaid,  and  thence  running  along 
said  center  line  of  said  De  Lancey  Avenue  forty-nine  degrees 
and  fifty-five  minutes  west,  about  twelve  hundred  and  eighty- 
eight  feet,  to  the  point  or  place  of  beginning,  containing  twenty- 
two  acres  and  fifty-seven  hundredths  of  an  acre  of  land,  be  the 
same  more  or  less." 

It  will  be  observed  that  the  starting-point  of  this  description 
is  fixed  with  accuracy  and  care,  and  the  surveys  show  that 
the  first  course,  if  run  in  obedience  to  the  distance  given,  will 
extend  to  low-water  mark,  and  that  the  last  course,  to  obey 
the  same  requirement  of  distance,  must  start  at  low-water 
mark  on  the  easterly  water-front.  The  surveys  also  show  that 
the  strip  between  high  and  low  water  must  be  included  in 
order  to  correspond  with  the  quantity  of  land  which  the  deed 
purports  to  convey.  The  courses  and  distances  and  the  quan- 
tity of  land  carry  the  description  to  low-water  mark,  and  can 
only  be  satisfied  by  including  the  area  of  the  shore. 

But  the  appellant,  relying  upon  the  rule  that  fixed  monu* 
ments  control,  :ind  distances  and  quantities  must  yield  to 
their  safer  and  superior  authority,  insists  that  the  shore  is 
such  a  monumetit,  and  by  the  shore  is  always  meant  the  line 
of  high  water  when  the  boundary  is  the  sea.  That  is  undoubt- 
edly true,  and  would  be  decisive  if  the  first  course  ran  simply 
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to  the  shore.  But  it  does  not.  It  goes  not  to  the  shore,  but 
"  to  a  point  on  the  shore."  That  point  may  be  anywhere  upon 
the  strip  lying  between  high  and  low  water,  and  where  it  is 
must  be  determined,  and  can  only  be  determined,  by  the  sole 
direction  furnished,  which  is  the  distance.  That  distance  fixes 
the  point  at  the  outer  or  low-water  line  of  the  shore,  and  so, 
and  only  so,  is  the  description  satisfied.  The  first  course  ends 
at  "  a  point  on  the  shore,"  and  about  eight  hundred  and  sixty- 
five  feet  from  the  fixed  starting-point.  Having  found  this 
"  point  on  the  shore,"  we  are  required  to  go  "  along  said  shore 
and  sound "  easterly  and  then  southerly.  Starting  thus  on 
the  line  of  low  water,  we  must  follow  that  line.  The  words  are 
not  only  "along  the  shore,"  but  also  "along  the  sound,"  and  a 
line  starting  at  low  water  and  then  running  away  from  it  on  a 
diagonal  to  the  line  of  high  water,  and  thence  easterly  on  that 
line,  is  neither  described  nor  intended.  It  would  fail  again 
when  the  return  course  to  the  starting-point  is  reached.  That 
calls  for  about  twelve  hundred  and  eighty-eight  feet,  and  can 
only  be  satisfied  by  beginning  the  course  at  low-water  mark. 
To  these  indications  of  the  intent  must  be  added  the  quantity 
of  land  stated  to  be  conveyed,  which  requires  the  inclusion  of 
the  shore,  and  is  seriously  defective  if  that  be  excluded.  The 
use  of  the  words  "  more  or  less  "  in  connection  with  the  quan- 
tity, and  the  use  of  the  word  "  about "  as  qualifying  the  dis- 
tance, do  not  alter  the  conclusion  to  be  drawn.  They  are  words 
of  safety  and  precaution,  and  intended  to  cover  some  slight  or 
unimportant  inaccuracy,  and  while  enabling  an  adjustment  to 
the  imperative  demands  of  fixed  monuments,  do  not  weaken 
or  destroy  the  indications  of  distance  and  quantity  when  no 
other  guides  are  furnished:  Belknap  v.  Sealey,  14  N.  Y.  143; 
67  Am.  Dec.  120. 

The  appellant  further  insists  that  the  title  to  the  shore  is 
presumably  in  the  state.  That,  with  us,  is  the  common-law 
rule,  but  does  not  exclude  the  possibility  of  title  in  the  grantor 
derived  from  the  sovereign  or  obtained  by  prescription.  There 
is  no  question  of  title  in  the  case,  and  we  know  nothing  about 
it.  Certainly  we  ought  not  to  presume  a  want  of  title  in  the 
grantor  in  order  to  construe  a  description  which  implies  such 
title. 

There  is  nothing  in  the  case  of  Storer  v.  Freeman,  6  Mass.  435, 
4  Am.  Dec.  155,  upon  which  the  appellant  mainly  relies,  adverse 
to  our  conclusion.  In  that  case  the  description  in  the  first 
deed  ran  "  to  the  shore,"  which  was  held  to  be  the  line  of  high 
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water.  In  the  second  deed  the  course  ended  at  a  heap  of  stones 
"  at  the  shore,"  and  ran  thence  "  by  the  shore."  That  heap  of 
stones  at  "  William  Elwell's  corner  "  was  treated  as  a  possible 
monument,  which,  if  found  at  the  line  of  low  water,  would  carry 
the  description  there,  and  thence  "  by  the  shore  "  would  follow 
the  line  of  low  water.  The  point  on  the  shore,  or  at  the  shore, 
fixed  in  that  case  at  low  water  by  a  monument  in  the  form  of 
a  heap  of  stones  at  a  corner,  is  fixed  here  without  a  monument 
by  the  sole  remaining  guides,  which  are  distance  and  quantity, 
at  a  point  on  the  shore  at  low-water  mark. 

We  think  the  judgment  is  right,  and  should  be  affirmed, 
with  costs.  

Meaning  or  Words  "More  ok  Less."  —  In  addition  to  the  caae  cited  by 
the  court  in  the  principal  case,  see  the  following:  Dow  v.  Jewell,  18  N.  fl.  340j 
4.")  Am.  Dec.  371;  Fredei-ick  v.  Youngblood,  19  Ala.  680;  54  Am.  Dec  209; 
Joim  V.  Plater,  2  Gill,  125;  41  Am.  Dec.  408;  TripUU  v.  Allen,  26  Gratt.  721; 
21  Am.  Rep.  320;  Paine  v.  U'pton,  87  N.  Y.  327;  41  Am.  Rep.  371;  Baynard 
T.  Eddings,  2  Strob.  374.  In  descriptions  of  the  quantity  of  land,  the  words 
"  more  or  less  "  import  that  quantity  does  not  enter  into  the  essence  of  the  con* 
tract  of  sale,  and  in  the  absence  of  fraud,  a  party  cannot  claim  relief  for  • 
deficiency  by  an  abatement  of  the  price:  Tyson  v.  Hardeaty,  29  Md.  805; 
Hunt  V.  Stull,  3  Md.  Ch.  24.  But  they  should  be  restricted  to  au  allowance 
for  a  slight  variation  of  instruments  and  small  errors  in  surveys.  The  word 
"about "  will  not  cover  a  large  deficiency,  and  a  grantee  should  not  be  com* 
pelled  to  accept  thirty-six  acres  where  the  deed  calls  for  sixty-five:  Baltimore 
etc  Soc.  v.  Smit/i,  54  Md.  187;  39  Am.  Rep.  374.  It  implies  simply  a  near 
approximation  to  the  actual  number  of  acres:  Stevens  v.  McKnight,  40  Ohio 
St.  341.  Where  it  is  used  to  qualify  a  distance,  it  should  be  rejected,  nnleu 
there  are  other  words  making  it  necessary  to  retain  it,  and  the  distance  taken 
positively:  Johnson  v.  Pannel,  2  Wheat.  206. 

The  Words  "  fkom  "  or  "  to  "  an  Object,  as  a  general  rule,  ezolade  the 
object:  Bonney  v.  Morrill,  52  Me.  252.  Bat  "  from  a  street "  does  not  neces- 
sarily mean  from  its  nearest  line:  Pittsburgh  v.  Cluley,  74  Pa.  St.  259.  And 
distances  called  for  between  corners  and  to  creeks  or  roads,  unless  specially 
designated  in  such  manner  as  to  show  the  intention  to  make  them  locative, 
are  not  locative,  and  will  not  ordinarily  have  precedence  over  a  call  for  course 
and  distance:  Jonea  t.  Andrews,  72  Tex.  6.  As  the  "shore  "  is  an  object  of 
appreciable  width,  it  seems  open  to  question  whether  the  statement  of  the 
court  in  the  principal  case,  that  the  words  "  to  the  shore  "  without  more  musk 
necessarily  mean  "to  the  side  of  the  shore  first  reached,"  is  not  somewhat 
too  sweeping.  The  only  reason  for  the  rule  that  fixed  monuments  control 
courses  and  distances  is,  that  instrumental  observations  and  chain  measure* 
ments  are  liable  to  error,  while  natural  or  artificial  marks,  in  the  absence  of  any 
evidence  that  they  have  been  moved,  must  indicate  unerringly  the  boundaries 
actnally  fixed.  The  "shore  "  is  such  a  monument,  and  as  a  general  rule,  it 
may  be  admitted  that  calls  for  course  and  distance  would  be  disregarded  if  il 
was  impossible  to  make  them  harmonize  with  a  call  for  the  "shore."  But  is 
this  a  general  rule  of  such  paramount  and  contrulling  force  that  it  should  be 
rigidly  applied  in  a  certain  manner,  whatever  the  character  and  width  of  the 
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object  used  as  a  moaument,  and  whatever  the  accuracy  of  the  surrey?  We 
venture  to  doubt  it.  The  figures  given  in  the  statement  of  the  facts  of  the 
principal  case  do  not  include  the  width  of  the  shore,  but  from  the  other  data 
given,  it  could  not  have  been  less  than  about  one  hundred  and  thirty  feet  on 
the  average.  It  certainly  seems  rather  too  strong  an  application  of  the  gen- 
eral rule  to  assume  that  one  and  only  one  aide  of  such  a  broad  strip  of  land 
can  be  meant,  in  the  face  of  the  fact  that  such  a  supposition  would  saddle  what 
was  evidently  a  very  careful  survey  with  two  independent  and  distinct  errors 
of  measurement,  amounting  to  about  fifteen  per  cent  on  one  side  of  the  tract, 
and  ten  per  cent  on  the  other.  Under  all  the  circumstances  of  the  case,  there- 
fore, we  are  inclined  to  think  that  the  decision  should  have  been  the  same, 
even  if  the  call  had  been  "  to  the  shore  "  simply,  and  that  the  theory  implied 
in  the  learned  judge's  dictum  as  to  the  point  is  untenable.  In  other  words, 
we  think  that  the  mention  of  a  strip  of  considerable  width  as  the  terminus 
of  a  carefully  measured  distance  should  allow  us  to  fix  the  point  actually 
measured  to  anywhere  within  the  two  edges  of  that  strip,  and  that  the  pre- 
sumption that  the  edge  first  reached  in  the  end  of  the  course  is  not  so  uncon- 
trollable as  to  overcome  reasonably  strong  evidence  that  it  extended  farfeh«>'i 
See  note  to  Allen  v.  Weber,  27  Am.  St.  Rep.  60-63. 


Palmeri  V.  Manhattan  Railway  Company. 

1133  Naw  YoEK,  261.] 

Common  Carriers  —  Liabilitt  of,  for  Tortious  Act  of  AaEUTS. — If  -a 
ticket  agent  of  a  railway  company,  after  the  purchase  by  a  woman  of  a 
ticket  from  him,  immediately  comes  upon  the  platform  of  the  station  and 
tliere  charges  her  with  giving  him  counterfeit  money,  and  insists  npou 
her  giving  him  another  piece  in  lien  of  that  received  by  him  from  her, 
and  upon  her  refusal  to  do  so,  places  his  hand  upon  her  shoulder,  tellu 
her  not  to  stir  until  he  has  procured  a  policeman  to  arrest  and  search 
her,  and  calls  her  a  counterfeiter  and  a  common  prostitute,  such  agent  ill 
acting  for  his  employers  in  an  endeavor  to  protect  or  recover  their  prop- 
erty, and  they  are  answerable  in  damages  for  what  he  does  and  says. 
Though  injury  and  insult  are  acts  in  departure  from  the  authority  con- 
ferred or  implied,  nevertheless  when  they  occur  in  the  coarse  of  the 
employment,  the  master  is  answerable  for  the  wrong  committed. 

Witness  —  Eyidenck  to  Discredit.  —  Refusal  of  a  court,  on  cross-examina- 
tion of  a  plaintiff  suing  for  damages  alleged  to  have  resulted  from  false 
imprisonment  and  defamation  of  character,  to  permit  defendant  to  prove 
that  plaintiff  was  an  habitual  litigant  was  proper. 

Brainard  Tolles,  for  the  appellant. 

James  D.  Bell,  for  the  respondent. 

Gray,  J.  Quite  recently  we  had  occasion  to  consider  a  case 
where  the  ticket  agent  of  a  railroad  company  directed  the  ar« 
rest,  by  police-officers,  of  a  person  in  the  railroad  station  whom 
he  suspected  of  being  a  counterfeiter,  and  the  company  was 
thereafter  sued  for  false  imprisonment.     In  that  case  the  facta 
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were,  briefly  stated,  that  the  ticket  agent  had  been  notified  by 
the  police  authorities  to  watch  for  men  of  a  certain  description 
suspected  of  passing  counterfeit  bills.  Upon  a  certain  occa- 
sion two  men  came  into  the  station,  and  one  of  them  tendered 
a  bill  in  payment  for  tickets.  The  agent  suspected  them  of 
being  the  counterfeiters  wanted  by  the  police,  and  thought  the 
bill  looked  "queer";  but  nevertheless  took  it  and  gave  back 
the  change  with  the  tickets,  saying  nothing  to  them.  He  then 
sent  for  a  police-officer,  to  whom  he  pointed  out  the  men,  wlio 
were  then  on  the  station  platform.  The  bill  was  subsequently 
pronounced  to  be  genuine,  and  the  man  was  discharged.  We 
held  that  the  company  was  not  responsible  in  damages,  be- 
cause the  agent  was  not,  in  what  he  did,  acting  within  the 
scope  and  line  of  his  duty.  His  acts  were  not  such  as  could 
be  deemed  to  be  performed  in  the  course  of  his  employment, 
or  such  as  were  demanded  for  the  protection  of  his  employer's 
interests,  but  rather  those  of  a  citizen  desirious  of  aiding  the 
police  in  the  detection  and  arrest  of  persons  suspected  of  being 
engaged  in  the  commission  of  a  crime.  His  duty,  as  the  par- 
ticular agent  of  the  company,  was  to  have  refused  to  accept 
and  change  the  bill  tendered  in  payment  for  passage  tickets, 
if  he  supposed  it  was  not  genuine,  and  when  he  did  accept  it, 
his  only  purpose  could  have  been  to  further  the  efforts  of  the 
police  authorities  by  such  a  step,  and  could  not  possibly  be 
considered  as  something  which  his  employers  or  his  employ- 
ment required  of  him.  I  refer  to  the  case  of  Mulligan  v.  New 
York  etc.  R'y  Co.,  129  N.  Y.  506;  26  Am.  St.  Rep.  539.  In  the 
present  case,  however,  the  acts  of  the  ticket  agent  were  of  a 
different  character. 

The  plaintiff  purchased  a  ticket  of  the  agent  at  the  elevated 
railroad  station,  and  passed  through  to  take  the  cars,  after 
some  altercation  about  the  amount  of  the  change.  The  ticket 
agent  immediately  afterwards  came  out  upon  the  platform  of 
the  station,  charged  her  with  having  given  him  a  counterfeit 
piece  of  money,  and  demanded  another  quarter  in  place  of  the 
one  given  him.  She  insisted  upon  her  money  being  genuine, 
and  refused  to  give  another  quarter  or  to  hand  back  the 
change.  He  became  angry,  and  called  her  a  counterfeiter  and 
a  common  prostitute.  He  placed  his  hand  upon  her,  and  told 
her  not  to  stir  until  he  had  procured  a  policeman  to  arrest  and 
to  search  her.  He  detained  her  in  the  station  for  a  while,  but 
let  her  go  when  he  failed  to  get  an  officer.  This  action  was 
then  brought  to  recover  damages  because  of  injury  sustained 
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from  the  unlawful  imprisonment,  or  the  restraint  imposed 
upon  the  plaintiff's  person,  accompanied  by  the  slanderouft 
words  publicly  spoken  concerning  her.  The  jury  believed  her 
story,  and  the  judgment,  whicli  she  has  recovered,  the  appel- 
lant seeks  to  avoid;  principally  upon  the  ground  that  the 
ticket  agent  was  acting  outside  of  the  scope  of  his  employment 
in  doing  the  acts  complained  of.  The  appeal  must  fail.  This 
is  not  like  the  Mulligan  case.  Here  the  agent  was  acting  for 
his  employers,  and  with  no  other  conceivable  motive,  losing  his 
temper  and  injuring  and  insulting  the  plaintiff  upon  the  occa- 
sion. He  believed  that  plaintiff  had  passed  a  counterfeit  piece 
of  money  upon  him,  and  thus  had  obtained  a  passage  ticket 
and  good  money  in  change.  What  he  did  was  in  the  endeavor 
to  protect  and  to  recover  his  employer's  property,  and  if,  in  his 
conduct,  he  committed  an  error  which  was  accompanied  by 
insulting  language  and  the  detention  of  the  person,  the  defend- 
ant, as  his  employer,  is  legally  responsible  in  an  action  for 
damages  for  the  injury.  For  all  the  acts  of  a  servant  or  agent 
which  are  done  in  the  prosecution  of  the  business  intrusted 
to  him  the  carrier  becomes  civilly  liable  if  its  passengers  or 
strangers  receive  injury  therefrom.  The  good  faith  and  mo- 
tives of  the  servant  are  not  a  defense  if  the  act  was  unlawful. 
Once  the  relation  of  carrier  and  passenger  entered  upon,  the 
carrier  is  answerable  for  all  consequences  to  the  passenger  of 
the  willful  misconduct  or  negligence  of  the  persons  employed 
by  it  in  the  execution  of  the  contract  which  it  has  undertaken 
towards  the  passenger.  This  is  a  reasonable  and  necessary 
rule,  which  has  been  upheld  by  this  court  in  many  cases,  of 
which  Weed  v.  Panama  R.  R.  Co.,  17  N.  Y.  362,  72  Am.  Dec. 
474,  Hamilton  v.  Third  Ave.  R.  R.  Co.,  53  N.  Y.  25,  Stewart  v. 
Brooklyn,  etc.  R.  R.  Co.,  90  N.  Y.  588,  43  Am.  Rep.  185,  and 
Dwinelle  v.  New  York  etc.  R.  R.  Co.,  120  N.  Y.  117,  17  Am.  St. 
Rep.  611,  are  sufficient  instances. 

What  materially  distinguishes  the  present  from  the  Mulli- 
gan  case  is,  that  there  the  servant  of  the  company  was  not  act- 
ing for  the  protection  of  the  company's  interests;  but  went 
quite  outside  the  line  of  his  duty,  to  perform  a  supposed  ser- 
vice to  the  community  by  procuring  the  arrest  of  criminalsi 
whom  he  knew  the  authorities  were  endeavoring  to  apprehend. 
That  did  not  enter  into  the  transaction  of  his  employer's  busi- 
ness; whereas  here  the  ticket  agent  clearly  was  engaged  about 
the  company's  affairs,  but  in  the  belief  of  the  jury,  unlaw- 
fully detained  the  plaintiff  and  insulted  her  by  slandering  her 
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character.  It  is  needless  to  consider  the  case  of  Mali  v.  Lord^ 
39  N.  Y.  381,  100  Am.  Dec.  448,  so  much  relied  upon  by  the 
appellant.  There  is  no  parallel  between  the  case  of  a  clerk  in 
a  store,  who  has  a  person  arrested  and  searched  upon  sus- 
picion of  a  theft,  and  whose  general  employment  could  not 
warrant  such  an  act,  and  the  present  case  of  an  agent,  who  is 
considered  to  be  invested  by  the  carrier  with  a  discretion  and 
a  duty  in  matters  of  his  employment,  from  which  an  authority 
is  inferable  to  do  whatever  is  necessary  about  it.  Though  in- 
jury and  insult  are  acts  in  departure  from  the  authority  con- 
ferred or  implied,  nevertheless,  as  they  occur  in  the  course  of 
the  employment,  the  master  becomes  responsible  for  the  wrong 
committed.  Judge  Andrews,  in  Rounds  v.  Delaware  etc.  R.  R. 
Co.,  64  N.  Y.  129,  21  Am.  Rep.  597,  points  out  the  distin- 
guishing principle  of  these  cases,  and  refers  to  Mali  v.  Lord,  39 
N.  Y.  381,  100  Am.  Dec.  448,  in  the  course  of  his  opinion. 

The  offer  by  defendant,  upon  plaintiff's  cross-examination,  to 
show  that  she  was  an  habitual  litigant,  was  properly  excluded. 
It  had  nothing  to  do  with  the  issue,  and  if  true,  would  not 
prove  her  unworthy  of  belief,  any  more  than  it  would  follow, 
from  her  admission  of  its  truth,  that  the  litigations,  which 
Buch  a  tendency  had  encouraged,  were  not  upon  meritorious 
grounds.  The  testimony  of  the  witness  Murphy,  a  by-stander 
upon  the  occasion,  as  to  the  ticket  agent's  conversation  with 
him,  I  think  was  admissible,  as  occurring  simultaneously  and 
as  illustrating  somewhat  the  transaction;  but  even  if  question- 
able, the  defendant  appears  to  have  objected  to  the  testimony 
after  it  was  in,  and  obtained  no  ruling  by  motion  to  strike  out. 
When,  subsequently,  upon  it  appearing  to  the  court  that  the 
plaintiff  did  not  hear  the  conversation,  an  objection  to  the 
testimony  continuing  was  made,  it  was  considered  proper  by 
the  judge  and  was  at  once  sustained. 

The  judgment  should  be  affirmed,  with  costs. 


LiABiLnr  07  Railroad  Compant  ton  Acts  or  EiiPLOTm.  —  A  railroad 
eompany  is  answerable  for  acts  of  its  servants  in  the  course  of  their  employ* 
ment,  whether  abasing  or  rightfully  pursuing  the  powers  conferred  on  them, 
•ud  whether  acting  within  or  in  direct  violation  of  their  instructions:  L<tk« 
Shore  etc  R.  R.  Co.  v.  Brown^  123  111,  1G2;  fi  Am.  St  Rep.  610;  Chicago 
«te.  R.  R.  Co.  r.  Wei^,  125  III.  320;  8  Am.  St.  Rep.  380.  Thus  a  com- 
pany is  liftble  in  exemplary  damages  in  case  of  injury  to  passenger  resulting 
from  a  violation  of  duty  by  one  of  its  employees  in  the  conduct  of  the  train, 
if  such  violation  of  duty  be  accompanieil  by  oppression,  fraud,  malice,  in- 
■alti  or  other  willful  misconduct,  evincing  a  reckless  disregard  of  conse- 
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quences:  Louisville  etc  R.  R.  Co.  v.  Ballard,  85  Ky.  307;  7  Am.  St  Rep.  600. 
But  in  Williams  v.  Pullman  Palace  Car  Co.,  40  La.  Ann.  417,  8  Am.  St.  Rep. 
538,  it  was  held  that  a  sleeping-car  company  is  not  liable  as  common  carrier 
for  injury  to  a  stranger,  who,  upon  entering  one  of  its  cars  to  ask  the  privilege 
of  washing  his  hands,  is  wantonly  and  without  provocation  assaulted  and 
beaten  by  the  porter  of  the  car.  In  such  a  case  there  is  no  contractual  re- 
lation between  the  parties. 

As  to  the  liability  of  street- car  companies  for  the  wrongful  treatment  of 
passengers  by  employees,  see  Savannah  St.  R.  R.  Co.  v.  Bryan,  86  Ga.  312; 
22  Am.  St  Rep.  464;  Central  R'y  Co.  v.  Peacock,  69  Md.  257;  9  Am.  St. 
Rep.  425.  Where  a  conductor  on  a  street-railway  car  procures  the  arrest 
of  a  disorderly  passenger,  such  act  not  being  within  the  scope  of  his  author- 
ity, and  the  company  does  not  adopt  his  action,  the  company  is  not  liable: 
Cunningham  v.  Seattle  etc  Co.,  3  Wash.  471;  LafitU  r.  New  Orleans  etc.  R.  R. 
Co.,  43  La.  34. 


Haynes  v.  Aldrich. 

ri33  N«W  Y«RK,  287.] 

Lakdlord.  —  From  Tenant's  holding  over  after  the  expiration  of  his  term, 
the  law  implies  an  agreement  to  hold  for  a  year  upon  the  terms  of  the 
prior  lease.  The  option  to  so  regard  it  is  with  the  landlord,  and  not  with 
the  tenant,  and  the  latter  holds  over  at  his  peril. 

Landlord  and  Tenant  —  Unintentionai.  Holding  Over. — The  fact  that 
a  tenant  informed  his  landlord  that  he  did  not  wish  to  renew  his  lease, 
and  that  he  intended  to  surrender  possession  at  its  termination,  but  was 
prevented  from  doing  so  for  a  couple  of  days  by  difficulty  in  procuring 
trucks  and  by  the  illness  of  a  boarder,  will  not  prevent  such  holding 
over  from  operating  as  a  renewal  of  the  lease  for  another  year  if  the  land, 
lord  elects  to  so  treat  it. 

Landlord  and  Tenant.  —  Lessor's  Election  to  Treat  a  Holding  Over 
AS  a  Renewal  of  the  Lease  for  another  year,  having  been  manifested 
in  direct  and  unequivocal  language,  is  not  avoided  by  evidence  that  he 
subsequently  visited  the  premises,  and  finding  them  deserted  by  his 
tenant,  had  some  repairs  attended  to,  and  tried  in  vain  to  rent  them  to 
another  tenant 

Henry  Galbraith  Ward,  for  the  appellant. 

Stephen  H.  Olin,  for  the  respondent. 

Finch,  J.  Judgment  was  ordered  against  the  defendant 
upon  the  trial  of  this  action  for  rent  accrued  after  the  expira- 
tion of  her  original  lease,  upon  the  ground  that  by  holding 
over  after  such  expiration  she  became  a  tenant  for  another 
year,  upon  the  terms  of  the  prior  written  lease.  The  facts  dis- 
closed were,  that  such  lease  ended  by  its  terras  on  May  1,  1889 
that  it  contained  a  provision  that  the  premises  should  be  oc- 
cupied as  a  private  dwelling,  and  a  covenant  not  to  sublet 
without  the  written  consent  of  the  lessor.     Both  stipulations 
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were  violated.  The  tenant,  without  permission,  rented  the 
premises  to  Mrs.  Coventry,  who  occupied  them  as  a  boarding- 
house,  and  received,  as  one  of  her  boarders,  a  lady  who  was  a 
chronic  invalid  and  continuously  ill.  On  the  4th  of  February, 
1889,  the  lessor  inquired  of  the  lessee  whether  she  desired  to 
renew  her  lease  for  another  year,  and  was  informed  that  she 
did  not.  The  first  day  of  May  was  a  holiday,  and  possibly 
the  tenant  had  until  noon  of  the  next  day  for  a  surrender  of 
possession.  But  the  possession  was  retained  by  the  tenant 
until  the  afternoon  of  May  4th,  when  the  keys  were  tendered, 
but  refused.  The  excuse  given  is,  that  on  the  second  day  of 
May,  there  was  difficulty  in  engaging  trucks;  that  the  removal 
began  on  the  3d,  but  the  sick  boarder  could  not  then  be  moved 
with  safety,  and  was  not  moved  until  the  4th. 

This  court  held  in  Commissioners  of  Pilots  v.  Clark,  33 
N.  Y.  251,  that  the  rule  is  too  well  settled  to  be  disputed  that 
where  a  tenant  holds  over  after  the  expiration  of  his  term  the 
law  will  imply  an  agreement  to  hold  for  a  year  upon  the  terms 
of  the  prior  lease;  that  the  option  to  so  regard  it  is  with  the 
landlord,  and  not  with  the  tenant,  and  that  the  latter  holds 
over  his  term  at  his  peril.  In  Conway  v.  Starkweather,  1 
Denio,  114,  the  tenant  had  notified  the  landlord  of  his  inten- 
tion not  to  remain  for  another  year,  as  was  the  fact  in  the 
present  case,  but  nevertheless  did  hold  over  for  a  fortnight, 
and  the  fact  of  the  notice  was  held  to  be  immaterial,  the  court 
saying:  "The  act  of  the  plaintiff  in  hoMing  over  has  given  the 
defendants  a  legal  right  to  treat  him  as  tenant,  and  it  is  not 
in  his  power  to  throw  off  that  character,  however  onerous  it 
may  be." 

The  appellant  does  not  deny  the  rule,  but  seeks  to  qualify  it 
BO  as  to  mean  that  it  is  only  where  the  tenant  holds  over  vol- 
untarily and  for  his  own  convenience  that  the  landlord's  riglit 
arises,  and  that  it  does  not  so  arise  when  the  tenant  holds  over 
involuntarily,  not  for  his  own  convenience,  but  because  he 
cannot  help  it.  I  am  averse  to  any  such  qualification.  It 
would  introduce  an  uncertainty  into  a  rule  whose  chief  value 
lies  in  its  certainty.  The  consequent  confusion  would  be  very 
great.  Excuses  would  always  be  fortlicoining,  and  their  sufli- 
ciency  be  subject  to  the  doubtful  conclusions  of  a  jury,  and  no 
lessor  would  ever  know  when  he  could  safely  promise  ]>osscs- 
sion  to  a  new  tenant.  The  cases  cited  by  the  appellant  do  not 
bear  out  his  contention.  In  Sviith  v.  Allt,  7  Daly,  492,  the 
holding  over  was  in  part  the  act  and  assent  of  the  landlord, 
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and  occasioned  by  pending  negotiations,  and  could  not  have 
been  said  to  be  the  sole  act  of  the  tenant.  In  Shanahan  v. 
Shanahan,  53  Jones  &  S.  344,  it  appeared  that  the  Ist  of  May 
was  Sunday,  that  the  tenant  began  to  move  on  the  afternoon 
of  the  2d,  that  the  removal  continued  during  the  3d,  and  for 
that  reason  the  tenant  was  held  liable.  The  court  did  interject 
the  remark  that  there  was  no  unavoidable  delay  in  moving, 
but  without  seeking  to  change  or  modify  the  rule.  In  McCahe 
V.  Evers,  30  N.  Y.  St.  Rep.  833,  decided  in  1890  in  the  New 
York  city  court,  it  appeared  that  the  tenant  moved  out  on  the 
let  of  May,  but  left  behind  hira  an  old  stove  and  some  rubbish, 
and  tendered  the  key  on  the  2d  of  May.  The  court  held  that 
the  evidence  of  a  holding  over  was  inconclusive  and  ambigu- 
ous, and  the  question  should  have  been  submitted  to  the  jury, 
In  Maney  v.  Clemens^  34  N.  Y.  St.  Rep.  833,  decided  by  the 
same  court,  the  terra  expired  on  February  2d,  at  noon;  the 
tenant  began  his  removal  in  the  morning  and  worked  till  mid- 
night. There  was  a  verdict  against  the  landlord,  which  the 
court  refused  to  set  aside. 

These  cases,  even  if  regarded  in  all  respects  as  correctly  de- 
cided, fall  very  far  short  of  establishing  the  appellant's  doc- 
trine, or  justifying  a  reversal  in  the  present  case.  There  is  no 
question  here  about  the  fact  of  a  holding  over,  and  no  question, 
therefore,  in  that  regard  for  the  solution  of  a  jury.  The  tenant 
remained  in  possession  voluntarily,  for  her  own  convenience 
and  that  of  her  sick  boarder.  If  it  was  unsafe  to  remove  the 
latter,  the  eituation  was  wholly  the  fault  of  the  tenant  who  sets 
up  as  an  excuse  for  one  violation  of  the  lessor's  rights  the  con- 
sequences of  her  own  earlier  violation  of  the  terms  of  the  lease. 
No  impossibility  of  removal  was  shown,  merely  difficulty  and 
inconvenience,  which  should  have  been  and  might  have  been 
foreseen  and  provided  against.  If  the  rule  in  this  case  seems 
to  involve  a  hardship,  that  is  sometimes  true  of  every  general 
rule,  however  just  and  wise,  but  doos  not  justify  its  abrogation. 
To  sustain  this  defense  would  open  the  door  to  a  destruction 
of  the  settled  doctrine,  and  tend  to  involve  the  rights  of  both 
lessor  and  lessee  in  uncertainty  and  confusion. 

I  do  not  mean  to  say  that  whether  there  has  been  a  holding 
over  at  all  may  not  sometimes  be  so  doubtful  upon  the  facts  as 
to  require  a  submission  to  the  jury.  I  mean  to  say  that  there 
is  no  such  doubt  in  the  present  case.  I  reserve  the  question, 
also,  whether  there  might  not  be  an  unavoidable  delay,  in  no 
manner  the  fault  of  the  tenant,  directly  or  indirectly,  which 
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would  serve  as  a  valid  excuse.  It  is  enough  that  here  was  a 
holding  over  not  unavoidable,  which  might  have  been  provided 
against,  and  where  the  chief  diflBculty  grew  directly  out  of  the 
tenant's  own  wrongful  act. 

It  is  claimed,  however,  that  the  further  question  whether  the 
lessor  exercised  the  permitted  option  or  took  possession  in  her 
own  right  should  have  been  submitted  to  the  jury.  I  think 
the  facts  admit  of  but  one  inference.  The  lessor  did  exercise 
her  option,  and  that  promptly  and  clearly.  When  the  keys 
were  tendered  to  her  mother  they  were  refused.  In  the  after- 
noon of  May  4th  the  lessor  went  to  the  house  to  see  what  was 
occurring.  She  found  it  deserted  and  the  windows  open;  her 
property  needed  protection.  Under  the  lease  she  had  a  right  to 
enter  and  relet  it  as  the  agent  of  the  tenant.  A  policeman  en- 
tered through  the  open  window.  Some  keys  were  found  on  the 
mantel  and  thereafter  used,  but  evidently  not  all,  for  others 
were  restored  much  later.  The  premises  were  somewhat  dacn- 
aged,  and  the  lessor  had  a  little  painting  and  some  plumbing 
done,  amounting  only  to  ordinary  and  needed  repairs.  She 
tried  to  rent  the  house,  but  failed,  and  went  to  Europe  during 
the  summer,  and  occupied  the  house  in  the  fall  under  a  stipu- 
lation which  expressly  reserved  her  existing  rights.  Upon 
these  facts  no  inference  was  justified,  except  that  drawn  by  the 
court.  There  was  a  clear  refusal  to  accept  the  surrender  of- 
fered, and  the  repairs  were  consistent  with  that  position,  and 
with  the  right  reserved  in  the  lease. 

We  think  the  judgment  was  correct,  and  should  be  affirmed, 
with  costs.  ^__ 

Holding  Over  bt  Tbxant.  — The  general  rale  is,  that  if  a  tenant  for  one 
or  more  years  holds  over  at  the  expiration  of  his  term,  the  landlord  may 
either  treat  him  as  a  trespasser  or  as  a  tenant  for  another  year,  upon  the 
terms  of  the  prior  leate,  as  far  as  applicable:  Schuyler  v.  Smi/h,  51  N.  Y.  309; 
JO  Am.  Rep,  609;  Providence  County  Savingn  Bank  v.  Hall,  16  R  I.  154. 
If  the  only  alteration  in  their  agreement  is  an  increase  of  rent,  the  same  rule 
prevails:  Z'rppar  T.  Rrppy,  15  Col.  260.  And  a  like  principle  controls  the 
cases  in  which  the  landlord  and  tenant  hold  title  as  tenants  in  common: 
Harry  7.  Harry,  127  Ind.  91.  If  the  landlord  takes  possession  after  a  sur> 
render  of  the  demised  premises,  and  relets  thetn,  he  will  be  deemed  to  have 
accepted  the  surrender,  unless  there  are  facts  rebutting  this  inference.  Sach 
rebutting  facts  are  a  refusal  to  accept  a  snrren<ler,  and  a  notification  to  the 
tenant  that  he  would  hold  him  for  the  rent:  UnderhiU  v.  CoUina,  132  N.  Y. 
269.  Mere  notice  by  the  tenant,  before  the  term  expires,  that  he  does  not 
wish  the  premises  for  another  year,  will  not  change  the  effect  of  his  holding 
over:  Smith  r.  Boll,  44  Minn.  524.  But  where  the  lessee's  household  goods 
remained  in  the  house,  packed  up  and  ready  for  removal,  for  three  days  after 
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the  expiration  of  the  term,  the  lessor  being  absent  from  home,  and  hia  agent 
having  declined  to  receive  the  key  of  the  house  and  the  rent  due,  and  having 
directed  the  lessee  to  await  the  lessor's  return,  but  the  key  was  promptly 
surrendered  to  the  lessor  on  hia  return  and  accepted  by  him,  it  was  held  that 
there  was  no  such  holding  over  as  would  render  the  leasee  liable  lu  a  tenant 
from  year  to  year:  Adler  v.  Mendelson,  74  Wis.  164. 


Matter  op  Board  of  Street  Opening. 

[133  Nbw  York,  329.] 

A  Cbmetert  19  NOT  Dbvoted  to  Public  Uses,  when  the  public  generally  never 
had  any  right  to  burial  therein,  and  no  burials  therein  could  be  made  ex* 
cept  by  permission  of  the  church  corporation  to  which  it  belonged. 

Eminent  Domain,  What  Subject  to  —  Cemeteries.  —  The  fact  that  lands 
have  been  previously  devoted  to  cemetery  purposes  does  not  place  them 
beyond  the  reach  of  the  power  of  eminent  domain.  That  is  an  absolute 
transcendent  power  belonging  to  the  sovereign,  which  can  be  exercised 
for  the  public  welfare  whenever  the  sovereign  authority  determines  that 
necessity  for  its  exercise  exists,  and  the  dwellings  of  the  living  and  the 
resting-places  of  the  dead  may  be  alike  condemned. 

S.  p.  Nash,  for  the  appellants. 

D.  J.  Dean,  for  the  respondent. 

Earl,  C.  J.  The  act,  chapter  320  of  the  Laws  of  1887,  pro- 
vides that  the  board  of  street  opening  and  improvement  of  tho 
city  of  New  York  "  is  authorized  and  empowered  to  select,  lo- 
cate, and  lay  out  such  and  so  many  public  parks  in  the  city  of 
New  York  south  of  One  Hundred  and  Fifty-fifth  Street  as  the 
board  may,  from  time  to  time,  determine,"  and  it  confers  upoa 
the  board  power  to  acquire  for  park  purposes,  by  condemnation 
proceedings  under  the  statute,  "  any  and  all  lands,  tenements, 
and  hereditaments  which  said  board  shall  deem  necessary  to 
be  surveyed,  used,  or  converted  for  the  laying  out,  surveying, 
and  monumenting  of  any  park  so  selected  as  aforesaid."  The 
board  instituted  this  proceeding  under  the  act  to  acquire  for 
park  purposes  the  title  to  land  below  One  Hundred  and  Fifty- 
fifth  Street,  known  as  St.  John's  cemet-ery,  which  belonged  to 
a  religious  corporation  in  the  city  of  New  York,  commonly 
called  Trinity  Church.  It  was  established  as  a  cemetery  as 
early  as  1801,  and  was  used  for  that  purpose  until  1839,  dur- 
ing which  time  about  ten  thousand  human  bodies  had  been 
buried  therein.  In  1839  an  ordinance  was  passed  by  the  city 
of  New  York  forbidding  interments  south  of  Eighty-sixth 
^tr.'et,  and  since  that  time  no  interments  have  been  made  in 
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the  cenielery,  but  Trinity  Church  has  preserved  and  kept  it  in 
order,  and  prevented  any  disturbance  thereof. 

It  is  contended  on  behalf  of  Trinity  Church  that  under  the 
general  authority  given  by  the  statute  of  1887,  this  land,  which 
had  been  devoted  to  cemetery  purposes,  could  not  be  taken  for 
a  park.  The  authority  conferred  upon  the  board  by  the  act 
is  broad  and  general.  It  is  authorized  to  take  for  park  pur- 
poses any  land  south  of  One  Hundred  and  Fifty-fifth  Street. 
It  is  undoubtedly  true  that  this  general  language  would  not 
be  sufficient  to  authorize  it  to  take  land  which  had  been  pre- 
viously taken  for,  and  was  then  devoted  to,  a  public  purpose: 
Matter  of  New  York  etc.  Ry  Co.,  99  N.  Y.  12;  Suburban  Rapid 
Transit  Co.  v.  Mayor  etc.,  128  N.  Y.  510.  But  this  was  not  a 
public  cemetery,  and  so  far  as  appears  in  this  record,  had 
never  been  devoted  to  a  public  use.  The  public  generally 
never  had  any  right  of  burial  therein.  No  burials  therein 
could  be  made  except  by  permits  given  by  Trinity  Church, 
and  all  the  interments  therein  had  been  made  by  its  authority. 
The  cemetery  land  was,  therefore,  devoted  to  a  private  and 
not  t>  a  public  use:  Matter  of  Deansville  Cemetery  Ass'n,  66 
N.  Y.  569;  23  Am.  Rep.  86. 

The  fact  that  lands  have  previously  been  devoted  to  ceme- 
tery purposes  does  not  place  them  beyond  the  reach  of  the 
power  of  eminent  domain.  That  is  an  absolute  transcendent 
power  belonging  to  the  sovereign,  which  can  be  exercised  for 
the  public  welfare  whenever  the  sovereign  authority  shall  de- 
termine that  a  necessity  for  its  exercise  exists.  By  its 
existence  the  homes  and  the  dwellings  of  the  living  and  the 
resting-places  of  the  dead  may  be  alike  condemned. 

It  seems  always  to  have  been  recognized  in  the  laws  of  this 
state,  that  under  the  general  laws  streets  and  highways  could 
be  laid  out  through  cemeteries,  in  the  absence  of  special  limi- 
tation or  prohibition.  So  it  is  provided  in  section  10  of  chap- 
ter 133  of  the  Laws  of  1847,  entitled  "An  act  authorizing  the 
incorporation  of  rural  cemetery  associations,"  that  "no  street, 
road,  avenue,  or  thoroughfare  shall  be  laid  through  such  ceme- 
tery, or  any  part  of  the  lands  held  by  such  association  for  the 
purposes  aforesaid,  without  the  consent  of  the  trustees  of  such 
association,  except  by  special  permission  of  the  legislature  of 
the  state."  The  act,  chapter  273  of  the  Laws  of  1886,  author- 
izing the  incorporation  of  associations  to  erect  monuments  to 
perpetuate  the  memory  of  soldiers  who  fell  in  defense  of  the 
Union,  contains  a  similar  provision.    The  act,  chapter  843  of 
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the  Laws  of  1868,  provides  that  no  private  or  public  road  shall 
be  laid  out  or  constructed  upon  or  through  any  graveyard  or 
burying-ground  in  this  state,  unless  the  remains  therein  con- 
tained are  first  carefully  removed  and  properly  reinterred  in 
some  other  burying-ground  at  the  expense  of  the  persons  de- 
siring such  road.  The  act,  chapter  203  of  the  Laws  of  1878, 
provides  for  the  incorporation  of  pipe-line  companies,  and  em- 
powers them  to  take  land  by  condemnation  proceedings,  and 
in  section  34  it  is  provided  that  "no  company  formed  under 
the  provisions  of  this  act  shall  locate  or  construct  any  line  of 
pipe  or  pipe-line  through  or  under  any  building,  door-yard, 
lawn,  garden,  or  orchard,  except  by  the  consent  of  the  owner 
thereof  in  writing,  duly  acknowledged  before  some  officer  au- 
thorized to  take  acknowledgments  of  deeds;  and  no  pipe-line 
shall  be  constructed  through  any  cemetery  or  burial-ground." 
It  is  the  necessary  implication  that  but  for  the  express  prohi- 
bitions contained  in  these  statutes,  under  the  general  provis- 
ions of  law  authorizing  the  construction  of  streets,  highways, 
and  pipe-lines,  cemetery  lands  would  not  be  exempt  from  in- 
vasion. 

We  have  not  overlooked  the  cases  in  which  the  general  lan- 
guage of  statutes  has  been  limited  and  curtailed  of  its  literal 
import  so  as  not  to  give  the  statutes  effect  beyond  the  intent 
of  the  law-makers.  But  here  we  can  find  no  sure  ground  for 
curtailing  the  scope  of  the  statute  which  we  have  to  construe. 
We  certainly  cannot  be  sure  that  the  law-makers,  if  they  had 
known  of  this  cemetery,  disused  for  burials  for  fifty  years  and 
never  more  to  be  used  for  that  purpose,  located  in  the  midst  of 
a  dense  and  teeming  population,  would  have  preferred  that  it 
should  remain  appropriated  for  the  resting-place  of  the  long 
since  dead,  rather  that  it  should  be  devoted  to  use  for  the 
comfort,  welfare,  and  health  of  the  living.  We  cannot  say 
that  the  taking  of  such  a  cemetery  for  such  a  use  is  such  an 
unreasonable,  unnatural,  impolitic,  or  unjust  thing  that  we 
ought  to  hold  that  the  general  language  of  the  statute  does 
not  authorize  it  to  be  done. 

We  have  examined  the  authorities  to  which  our  attention 
has  been  called  by  the  learned  counsel  for  Trinity  Church,  and 
none  of  them  in  the  least  degree  sustain  the  contention  that 
lands  devoted  to  private  cemeteries  owned  by  private  individ- 
uals or  a  private  corporation  cannot  be  condemned  under  the 
general  language  authorizing  their  condemnation  for  public 
use.     On  the  contrary,  the  following  authorities  give  strong 
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sanction  to  the  claim  that  such  lands  can  be  taken  under  gen- 
eral legislative  authority  for  a  public  use  unless  specially  pro- 
tected by  statute:  Wood  v.  Macon  etc.  R.  R.  Co.,  68  Ga.  639; 
In  re  Opening  of  Twenty-second  St.,  102  Pa.  St.  108;  Egypt  5f., 
2  Grant  Gas.  455;  4  Bradf.  503;  Schoonmaker  v.  Reformed 
Dutch  Church,  5  How.  Pr.  269;  In  the  Matter  of  Albany  St.,  11 
Wend.  149;  25  Am.  Dec.  618;  Windt  v.  German  Reformed 
Chnrch,  4  Sand.  Ch.  471. 

What  are  the  limits  of  the  doctrine  contended  for  on  behalf 
of  Trinity  Church  ?  If  a  cemetery  has  for  a  century  been  dis- 
used as  a  place  of  burial,  can  it  not,  if  the  welfare  of  the  pub- 
lic require  it,  be  taken  for  public  use?  Countless  millions  of 
the  human  race  have  been  interred  in  the  earth,  and  must 
their  remains  be  inviolably  left  where  they  are  found  so  long 
as  they  can  be  distingnished  from  the  earth  which  contains 
them?  There  is  no  law  which  prohibits  the  removal  of  human 
remains  from  a  cemetery  for  lawful  purpose  and  placing  them 
elsewhere.  On  the  contrary,  the  law  regulates  their  removal 
in  certain  cases:  Laws  1878,  c.  349;  Laws  1847,  c.  133,  sec. 
11,  as  amended  by  chapter  566  of  the  Laws  of  1880.  The  re- 
mains of  the  dead  in  this  cemetery  can  be  removed  without 
violating  any  law,  and  certainly  without  violating  the  law 
(Pen.  Code,  sec.  311)  against  body-stealing. 

Trinity  Church,  having  given  permits  for  burials  in  this 
cemetery  without  granting  any  interest  in  the  lots  in  which 
the  burials  are  made,  could  at  any  time  remove  the  remains 
of  the  dead  and  place  them  in  a  suitable  manner  in  some  other 
cemetery.  No  one  has  acquired  any  right  from  it  that  their 
remains  shall  forever  remain  there.  It  could  not  remove  them 
and  leave  them  exposed  in  the  street  or  elsewhere.  Such  an 
act  would  shock  public  sentiment,  and  could  probably  be 
restrained  by  action  in  the  name  of  surviving  relatives.  But 
that  it  could  decently  remove  them  and  place  them  in  some 
other  proper  place  cannot  be  doubted.  As  said  by  the  learned 
vice-chancellor  in  Windt  v.  German  Reformed  Church,  4  Sand. 
Ch.  471:  "The  only  protection  offered  to  the  remains  of  the 
dead  interred  in  a  cemetery  of  this  description  is  by  the  public 
laws  prohibiting  their  removal,  except  on  the  prescribed  terms, 
and  in  a  still  stronger  public  opinion.  Probably  these  furnish 
all  the  protection  which  is  consistent  with  the  exigencies  of  a 
large  city,  the  population  of  which  increases  with  marvelous 
rapidity,  and  whose  wants  leave  but  little  room  for  tlie  re- 
n)ains  of  the  dead  in  the  dense  and  crowed  haunts  and  thor- 
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ougli fares  of  the  living."  By  this  proceeding  the  city  of  New 
York  will  acquire  all  the  title  of  Trinity  Church,  and  it  will 
thus  be  clothed  as  owner  of  the  land  with  all  the  rights  Trin- 
ity Church  had,  and  thus  it  will  and  must  find  some  way  to 
dispose  of  the  remains  in  a  manner  that  will  not  shock  the  re- 
fined sensibilities  or  the  pious  sentiments  of  the  living.  It  is 
not  needful,  however,  to  determine  now  what  the  precise  duties 
and  obligations  of  the  city  will  be  in  reference  to  these  re- 
mains. It  is  enough  now  to  determine  that  there  is  no  obstacle 
in  the  way  of  the  condemnation  of  the  title  to  the  fee  of  the 
land  in  this  cemetery. 

The  order  should  therefore  be  affirmed,  with  costs. 

PtTBLio  Use.  — What  is  a  public  use  is  an  unsettled  qnestion;  Scudder  t. 
Trenton  Delatoare  Falls  Co.,  1  N.  J.  Eq.  694;  23  Am.  Deo.  756;  but  the  general 
principle  is,  that  public  use  and  public  benefit  are  convertible  terms:  Aldridge 
V.  Tuacumbia  R.  R.  Co.,  2 Stew,  &  P.  199;  23  Am.  Dec.  307;  Olmsieady.  Camp, 
33  Conn.  532;  89  Am.  Dec.  221.  See  also  notes  to  Beekman  v.  Saratoga  etc 
R.  R.  Co.,  22  Am.  Dec.  686-707;  Fellowes  v.  New  Haven,  26  Am.  Rep.  457- 
462.  The  legislature  is  not  the  exclusive  judge  of  what  is  a  public  use  ia 
such  cases,  but  its  determination  in  that  respect  is  subject  to  the  control  of 
the  judiciary:  Scudder  v.  Trenton  Delaioire  Falls  Co.,  1  N.  J.  Eq.  694;  23 
Am.  Dec.  756.  Accordingly  a  statute  authorizing  certain  rural  cemetery  asso- 
ciations to  acquire  land  by  exercising  right  of  eminent  domain  was  held  to 
be  unconstitutional  and  void,  for  the  reason  that  the  use  was  a  private  one: 
JUaUer  of  DeansvilU  Cemetery  Ass'n,  66  N.  Y.  569;  23  Am.  Rep.  86. 

Eminent  Domain,  What  Subject  to.  — No  property  is  exempt  from  the 
power  of  eminent  domain,  and  therefore  property  already  devoted  to  pnblio 
uses  may  be  taken:  See  pp.  139  and  142  of  note  to  Appeal  of  Sharon  Railvxiy 
Co.,  9  Am.  St.  Rep.  This  principle  is  frequently  applied  where  the  property  of 
one  railroad  is  taken  for  the  benefit  of  another:  Toledo  etc.  R'y  Co.  v.  Detroit 
etc.  R.  R.  Co.,  62  Mich.  564;  4  Am.  St.  Rep.  876;  Appeal  of  Pittsburg  Junc- 
tion R.  R.  Co.,  122  Pa.  St.  511;  9  Am.  St.  Rep.  128;  and  numerous  cases  cited 
in  the  note  to  Appeal  of  Sharon  R'y  Co.,  9  Am.  St.  Rep.  143.  But  land 
already  devoted  to  a  public  use  cannot  be  taken  without  express  statutory 
authority:  See  note  to  Orand  Rapids  etc  R.  R.  Co.  v.  Grand  Rapids  and  In- 
diana  R.  R.  Co.,  24  Am.  Rep.  551,  and  to  Appeal  of  Sharon  R'y  Co.,  9  Am. 
St.  Rep.  143;  unless  the  appropriation  is  such  as  will  not  essentially  injure 
or  interfere  with  the  public  use  to  which  the  property  is  devoted:  See  note  to 
last-named  case,  page  144.  In  Evergreen  Cemetery  Ass'n  v.  City  of  New  Haven, 
43  Conn.  234,  21  Am.  Rep.  643,  it  was  held  that  a  municipal  corporation 
cannot,  without  special  authority  given  by  statute,  or  by  necessary  and  rea- 
sonable implication,  take  for  a  highway  the  lands  of  a  cemetery;  but  as  the 
cemetery  in  that  case  was  a  public  one,  and  the  taking  was  not  necessary  for 
the  purposes  of  the  improvement,  it  does  not  in  any  way  conflict  with  the 
principal  case. 
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Imsurancs.  —  Thk  Powers  Possessed  by  Agents  of  Insurance  Companies, 
like  those  of  agents  of  any  other  corporations  or  of  an  individual  prin* 
cipal,  are  to  be  interpreted  in  accordance  with  the  general  rule  of  agencies. 
No  other  or  different  rule  is  to  be  applied  to  a  contract  of  insurance  than 
is  applied  to  other  contracts.  An  agent  of  an  insurance  company  pos- 
Besses  such  powers  only  as  have  been  conferred  verbally  or  by  instrument 
of  authorization,  or  such  as  third  persons  have  a  right  to  assume  that  ha 
possesses. 

Principal  and  Agent.  —  If  one  who  is  dealing  with  an  agent  knows  that 
be  ia  acting  under  circumscribed  and  limited  authority,  and  that  his  act 
is  outside  of  and  transcends  the  authority  conferred,  the  principal  is  not 
bound,  whether  the  agent  is  general  or  special,  because  principals  may 
limit  the  authority  of  one  as  well  as  of  the  other. 

Insurance  —  Limitation  upon  the  Power  of  Agents.  — If  a  policy  of  in- 
surance declares  that  no  officer  or  agent  shall  have  power  to  waive  any 
provision  or  condition  embraced  in  a  printed  and  authorized  policy,  but 
may  waive  certain  added  conditions,  provided  such  waiver  is  written 
npon  or  attached  to  the  policy,  an  attempte  I  waiver  by  an  agent  of  one 
of  the  conditions  which  the  policy  declares  be  shall  not  have  power  to 
waive  is  inoperative  and  void. 

Insurance.  —  The  Failure  of  the  Assured  to  Read  his  Policy,  or  his 
Absence  of  AcruAL  Knowledge  of  the  limitations  on  the  power  oJf 
agents  contained  therein,  is  immaterial.  The  limitations  and  conditions 
in  the  policy  are  part  of  the  contract  which  the  assured  is  bound  to  take 
notice  of,  and  his  ignorance  of  them  cannot  be  excused  on  the  ground 
that  he  had  made  arrangements  with  an  agent  of  the  insurer  to  take 
charge  of  his  insurance  interests. 

Insurance  Conditions,  Waiver  of  Breach  of.  —  A  breach  of  condition 
contained  in  a  policy  of  insurance,  requiring  the  assured  to  give  notice 
of  sny  suit  to  foreclose  a  mortgage  or  of  any  loss,  and  to  make  pmofs  of 
loss  within  a  specified  time,  is  not  waived  when  the  agent  of  tlie  iii^ur* 
ance  company,  having  knowledge  of  the  facts,  informs  t)ie  insured,  after  a 
loss  has  been  sustained,  that  the  company  is  attending  to  it  and  that  it 
can  be  collected,  if  the  policy  declares  that  no  agent  or  officer  shall  have 
power  to  waive  a  breach  of  such  conditions. 

Action  upon  a  policy  insuring  the  dwelling-house  of  the 
plaintiff  against  loss  by  fire.  The  i^olicy  was  issued  by  one 
Kelsey,  then  an  agent  of  the  defendant,  with  power  to  counter- 
sign and  issue  policies.  The  policy  was  in  the  standard  form 
containing  the  printed  conditions  prescribed  by  the  act  of  1886, 
and  was  dated  July  12,  1887,  and  it  contained  the  conditions 
and  limitations  referred  to  in  the  syllabus.  In  May,  1880,  a 
suit  was  commenced  for  tlie  purpose  of  foreclo.sing  a  mort- 
gage made  by  the  plaintiff  after  the  issuing  of  the  policy,  and 
about  twenty  days  after  the  institution  of  this  suit,  the  prem- 
ises were  destroyed  by  fire.    The  defendant  was  not  given  ai  y 
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notice  of  the  foreclosure  suit.  In  August,  1888,  some  ten 
months  before  the  fire,  Kelsey  had  ceased  to  be  the  agent  of 
the  defendant.  On  July  19,  1889,  thirty-three  days  after  the 
fire,  Kelsey  wrote  a  letter  to  the  defendant,  advising  it  of  the 
existence  of  the  risk  upon  the  property,  to  which  the  defend- 
ant replied  that  the  matter  already  "  had  our  attention."  Kel» 
sey's  letter  was  not  written  on  behalf  of  the  plaintiff,  nor  with 
his  knowledge,  but  a  month  after  it  was  written  he  was  in- 
formed of  it  by  Kelsey,  and  of  the  reply  which  the  company 
had  made,  and  Kelsey  also  said  "  he  thought  it  would  be  all 
right;  that  he  could  collect  it."  Proofs  of  loss  were  not  re- 
ceived by  the  company  until  January  8,  1890,  seven  months 
after  the  fire,  though  the  policy  contained  a  provision  that  in 
case  of  fire  the  "  insured  shall  give  notice  of  any  loss  thereby 
in  writing  to  the  company,  and  within  sixty  days  after  the 
fire,  unless  such  time  is  extended  in  writing  by  this  company, 
shall  render  the  statement  to  this  company  in  writing,  signed 
and  sworn  to  by  the  assured,"  which  statement  shall  contain 
certain  particulars  enumerated  in  the  policy.  The  company 
refused  to  accept  proofs  of  the  loss  when  received.  The  plain- 
tiff testified  that  he  did  not  read  the  policy  nor  did  he  have 
any  knowledge  of  its  conditions.  Evidence  was  offered  on  be- 
half of  the  plaintiff  tending  to  show  that  Kelsey  knew  of  the 
commencement  of  the  foreclosure  proceedings,  and  told  plain- 
tiff that  no  harm  could  come  to  him  thereby,  but  this  evidence 
was  rejected  by  the  court,  which  at  the  close  of  the  case  directed 
that  a  nonsuit  be  entered. 

D.  G.  Griffin,  for  the  appellant. 

A.  H.  Sawyer,  for  the  respondent. 

Andrews,  J.  If  the  rights  of  the  parties  depend  upon  the 
contract  of  insurance  as  expressed  in  the  policy,  there  can  be 
no  hesitation  in  affirming  the  judgment  of  nonsuit. 

The  provision  as  to  the  commencement  of  foreclosure  pro- 
ceedings, the  requirement  that  the  insured,  in  case  of  loss^ 
shall  give  immediate  notice  in  writing  to  the  company,  and 
the  other  requirement,  that  within  sixty  days  after  a  fire  he 
shall  render  to  the  company  a  sworn  statement  of  the  partic- 
ulars specified,  are  conditions  precedent  to  a  right  to  recover 
on  the  policy,  and  each  of  the  three  conditions  mentioned  was 
violated.  Foreclosure  proceedings  were  commenced,  to  the 
knowledge  of  the  insured,  before  the  fire;  no  notice  of  loss 
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was  served  at  any  time  by  him,  and  the  letter  of  Kelsey  to 
the  company,  written  thirty-three  days  after  the  fire,  even  if  it 
could  be  treated  as  having  been  written"  in  behalf  of  the  in- 
sured, was  not  immediate  notice;  and  finally,  the  proofs  of  loss 
were  not  served  until  months  after  the  sixty  days'  limitation 
in  the  policy  had  expired.  The  authorities  are  conclusive  that 
the  non-performance  of  these  conditions,  or  any  one  of  them, 
constituted  a  complete  defense  to  a  claim  to  recover  on  the 
policy  as  printed:  Inman  v.  Western  Fire  Ins.  Co.,  12  Wend. 
460;  Blossom  v.  Lycoming  F.  Ins.  Co.,  64  N.  Y.  162;  Titua  v. 
Glenn  Falls  Ins.  Co.,  81  N.  Y.  411. 

The  plaintifiF  was  driven  to  the  claim  that  the  company 
had  waived  the  right  to  insist  upon  the  conditions  of  the  con- 
tract as  contained  in  the  policy,  or  had  consented  to  be  bound, 
notwithstanding  the  violation  of  the  conditions.  He  relied, 
to  establish  this  contention,  upon  certain  transactions  between 
himself  and  Kelsey,  the  agent  who  acted  for  the  company  in 
making  the  contract  of  insurance  and  issuing  the  policy,  fully 
recited  in  the  statement  of  facts.  It  is  to  be  assumed  that 
Kelsey  learned  of  the  commencement  of  the  foreclosure  pro- 
ceedings, and  thereupon  assured  the  plaintifiF  that  his  rights 
under  the  policy  would  not  be  prejudiced  thereby;  also  that 
he  knew  of  the  fire  when  it  occurred,  and  after  writing  the 
company  the  letter  of  July  19,  1889,  informed  the  plaintifiF  that 
he  had  done  so,  and  that  he  need  take  no  further  steps  towards 
giving  notice  or  securing  proofs  of  loss,  and  it  is  to  be  admit- 
ted also  that  the  plaintifiF  had  not  read  the  policy,  and  did  not 
know  what  conditions  it  contained. 

It  is  insisted  that,  upon  the  whole  evidence,  a  question  was 
presented  for  the  jury,  whether  the  company  had  waived  the 
conditions  relied  upon  to* defeat  a  recovery  or  had  consented 
to  be  bound  notwithstanding  their  violation.  The  transactions 
and  interviews  between  Kelsey  and  the  plaintiff  took  place 
after  Kelsey  had  ceased  to  act  as  the  agent  for  the  defend- 
ant; but  it  is  claimed  that  the  plaintifiF  did  not  know  that  his 
agency  had  terminated,  and  we  shall  consider  the  case  upon 
the  assumption  that  the  company  was  bound  by  his  acts  to 
the  same  extent  as  if  there  had  been  no  change  in  his  relation 
to  the  defendant.  The  substance  of  the  claim  made  by  the 
plaintiff  is,  that  the  agent  of  the  company,  invested  with  the 
power  to  make  contracts  of  insurance  and  issue  and  counter- 
sign policies,  may  subsequently  change  or  modify  conditions 
therein   and    waive  forfeitures;   in    short,  that  in  respect  to 
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policies  issued  by  him  he  stands  in  place  of  the  company,  and 
may  do  whatever  the  company  itself  might  do  in  the  premises. 

The  powers  possessed  by  agents  of  insurance  companies,  like 
those  of  agents  of  any  other  corporations  or  of  an  individual 
principal,  are  to  be  interpreted  in  accordance  with  the  general 
law  of  agency.  No  other  or  different  rule  is  to  be  applied 
to  a  contract  of  insurance  than  is  applied  to  other  contracts. 
The  agent  of  an  insurance  company  possesses  such  powers, 
and  such  powers  only,  as  have  been  conferred  verbally  or  by 
the  instrument  of  authorization,  or  such  as  third  persons  have 
a  right  to  assume  that  he  possesses.  Where  the  act  or  repre- 
sentation of  the  agent  of  an  insurance  company  is  alleged  as 
the  act  of  the  principal,  and  therefore  binding  upon  the  lat- 
ter, the  test  of  the  liability  of  the  principal  is  the  same  as  in 
other  cases  of  agency.  No  principle  is  better  settled  in  the 
law,  nor  is  there  any  founded  on  more  obvious  justice,  than 
that  if  a  person  dealing  with  an  agent  knows  that  he  is  acting 
under  a  circumscribed  and  limited  authority,  and  that  his  act 
is  outside  of  and  transcends  the  authority  conferred,  the  prin- 
cipal is  not  bound,  and  it  is  immaterial  whether  the  agent  is 
a  general  or  special  one,  because  a  principal  may  limit  the 
authority  of  the  one  as  well  as  that  of  the  other;  Walsh  v. 
Hartford  Fire  Ins.  Co.,  73  N.  Y.  10. 

The  limitations  upon  the  authority  of  Kelsey  were  written 
on  the  face  of  the  policy.  It  declared  that  "  no  officer,  agent, 
or  representative  of  the  company  should  have  power  to  waive 
any  provision  or  condition  "  embraced  in  the  printed  and  au- 
thorized policy,  but  power  is  given  to  agents  to  waive  added 
provisions-  or  conditions,  provided  such  waiver  is  written  upon 
or  attached  to  the  policy.  Where  a  policy  permits  an  agent 
to  exercise  a  specified  authority,  but'  prescribes  that  the  com- 
pany shall  not  be  bound  unless  the  execution  of  the  power 
shall  be  evidenced  by  a  written  indorsement  on  the  policy,  the 
condition  is  of  the  essence  of  the  authority,  and  the  consent  or 
act  of  the  agent  not  so  indorsed  is  void:  Walsh  v.  Hartford 
Fire  Ins.  Co.,  73  N.  Y.  10;.  Marvin  v.  Universal  Life  Ins.  Co., 
85  N.  Y.  278;  39  Am.  Rep.  657.  The  conditions  violated  in 
this  case  were  contained  in  the  authorized  blank,  and  as  to 
these,  the  agent  had  no  power  in  any  manner,  in  writing  or 
otherwise,  to  waive  them. 

In  determining  the  question  of  liability  in  this  case,  it  is  im- 
material whether  the  plaintiff  read  the  policy  or  not,  or  that 
he  had  no  actual  knowledge  of  the  conditions  or  of  the  limi- 
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tatioas  of  the  power  of  Kelsey.  The  conditions  and  limita- 
tions were  a  part  of  the  contract,  and  he  was  bound  to  take 
notice  of  them,  and  is  not  excused  upon  the  plea  that  he  omit- 
ted to  acquaint  himself  with  the  provisions  of  the  policy,  and 
his  arrangement  with  Kelsey  to  take  charge  of  his  insurance 
interests  was  a  matter  with  which  the  defendant  had  no  con- 
cern. 

The  act  (chapter  486  of  the  laws  of  1886),  providing  for  a 
uniform  policy  known  as  the  standard  policy,  and  w^hich  makes 
its  use  compulsory  upon  insurances  companies,  marks  a  most 
important  and  useful  advance  in  legislation  relating  to  con- 
tracts of  insurance.  The  practice  which  prevailed  before  this 
enactment,  whereby  each  company  prescribed  the  form  of  its 
contract,  led  to  great  diversity  in  the  provisions  and  condi- 
tions of  insurance  policies,  and  frequently  to  great  abuse. 
Parties  taking  insurance  were  often  misled  by  unusual  clauses 
or  obscure  phrases  concealed  in  a  mass  of  verbiage,  and  often 
80  printed  as  almost  to  elude  discovery.  Unconscionable  de- 
fenses based  upon  such  conditions  were  not  infrequent,  and 
courts  seem  sometimes  to  have  been  embarrassed  in  the  at- 
tempt to  reconcile  the  claims  of  justice  with  the  law  of  con- 
tracts. Under  the  law  of  1886  companies  are  not  permitted 
to  insert  conditions  in  policies  at  their  will.  The  policies 
they  now  issue  must  be  uniform  in  their  provisions,  arrange- 
ment, and  type.  Persons  seeking  insurance  will  come  to  un- 
derstand to  a  greater  extent  than  heretofore  the  contract  into 
which  they  enter.  Now,  as  heretofore,  it  is  competent  for  the 
parties  to  a  contract  of  insurance,  by  agreement  in  writing  or 
by  parol,  to  modify  the  contract  after  the  policy  has  been 
issued,  or  to  waive  conditions  or  forfeitures.  The  power  of 
agents,  as  expressed  in  the  policy,  may  be  enlarged  by  usage 
of  the  company,  its  course  of  business,  or  by  its  consent,  ex- 
press or  implied.  The  principle  that  courts  lean  against  for- 
feitures is  unimpaired,  and  in  weighing  evidence  tending  to 
show  a  waiver  of  conditions  or  forfeitures,  the  court  may  take 
into  consideration  the  nature  of  the  particular  condition  in 
question,  whether  a  condition  precedent  to  any  liability,  or 
one  relating  to  the  remedy  merely,  after  a  loss  has  been  in- 
curred. But  where  the  restrictions  upon  an  agent's  authority 
appear  in  the  policy,  and  there  is  no  evidence  tending  to  show 
that  his  powers  have  been  enlarged,  there  seems  to  be  no  good 
reason  why  the  authority  expressed  should  not  be  regarded  as 
the  measure  of  his  power;  nor  is  there  any  reason  why  courts 
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Bhould  refuse  to  enforce  forfeitures  plainly  incurred,  which 
have  not  been  expressly  or  impliedly  waived  by  the  company. 

The  acts  and  representations  of  Kelsey,  upon  which  tho 
plaintiff  relies,  were  in  excess  of  his  authority  as  expressed  la 
the  policy,  and  did  not  bind  tlie  defendant,  there  being  no 
evidence  upon  which  it  can  be  held  that  the  company  had 
enlarged  his  powers  or  waived  the  violated  conditions. 

These  views  lead  to  an  affirmance  of  the  judgment. 


Powers  of  Insurance  Aoknts.  —  The  extent  of  the  authority  of  insurance 
agents  is  to  be  determined  by  the  same  rules  that  control  in  respect  to  other 
agencies;  and  if  the  insured  has  notice  that  the  authority  is  limited,  under 
no  circumstances  can  the  company  be  bound  beyond  its  actual  limits:  Weid' 
ert  V.  State  Ins.  Co.,  19  Or.  261;  20  Am.  St.  Rep.  809. 

The  Assured  mcst  be  Presumed  to  have  Notice  of  the  restrictions 
in  the  policy:  Cleaver  v.  Traders'  Co.,  65  Mich.  527;  8  Am.  St.  Rep.  908; 
Burlington  Ins.  Co.  v.  Oibbons,  43  Kan.  15;  19  Am.  St.  Rep.  118.  An  insur- 
ance company  cannot  limit  its  capacity  to  contract  by  general  stipulations 
against  waiver  of  conditions:  Farnum  v.  Phoenix  Ins.  Co.,  83  Cal.  246;  17 
Am.  St.  Rep.  233,  and  cases  cited  in  the  opinion.  So  a  condition  in  a  policy 
that  no  act  of  any  agent  of  the  company,  other  than  its  president  or  secre- 
tary, shall  be  construed  as  a  waiver  of  a  full  and  strict  compliance  with  all 
the  provisions  of  the  policy  is  ineflfectual:  German  Ins.  Co.  v.  Gray,  43  Kan. 
497;  19  Am.  St.  Rep.  150. 

Power  of  Agents  to  Waive  Forfeitures.  — On  this  snbject  the  authori- 
ties are  quite  irreconcilable:  See  note  to  Wheatonv.  North  British  etc.  Ins, 
Co.,  9  Am.  St.  Rep.  234.  This  conflict  of  opinion  is  obviously  due  to  the 
fact  that  courts  "lean  against  forfeitures"  in  the  case  of  insurance  poli- 
cies as  well  as  of  other  contracts:  Springfield  etc.  Ins.  Co.  v.  McLimnns,  28 
Neb.  846;  and  from  the  application  of  so  vague  a  principle  it  is  hopeless  to 
expect  anything  but  inconsistency  and  confusion  in  this  part  of  our  jurispru- 
dence. Some  order  might  be  introduced  into  this  chaos  by  the  interference 
of  the  legislature,  and  in  many  of  the  states  tentative  efforts  have  been 
made  in  this  direction.  Unfortunately,  the  policy  of  these  statutes  has  been 
diflferent,  —  some  of  them  favoring  the  companies,  others  the  insured.  The 
"standard  policy  "prescribed  in  New  York,  while  it  undoubtedly  serves  the 
beneficial  purpose  of  enabling  the  assured  to  understand  more  clearly  the  pre- 
cise nature  of  his  contract,  must  also  have  the  effect  of  limiting  the  number 
of  cases  in  which  agents  can  be  held  to  have  the  power  of  waiving  forfeitures. 
The  opposite  tendency  is  exemplified  in  the  insurance  laws  of  Maine,  which 
render  null  and  void  a  condition  in  a  fire  insurance  policy  that  no  act  of  any 
agent  of  the  company,  other  than  its  president  or  secretary,  shall  be  con- 
strued as  a  waiver  of  a  full  and  strict  compliance  with  all  the  provisions  of  the 
policy:  Day  v.  Dwelling  House  Ins.  Co.,  81  Me.  244. 

Another  Obstacle  to  Securing  Uniformity  in  this  department  of  our 
jurisprudence  is  the  diflSculty  of  deciding  who  is  a  general  and  who  a  spe- 
cial agent,  under  all  the  infinitely  various  combinations  of  facts  which  are 
presented  for  review.  Clearly,  to  call  an  agent  "general"  will  not  necessa- 
rily make  him  so  for  all  purposes:  Marvin  v.  Universal  etc.  Ins.  Co.,  85  N.  Y. 
278;  39  Am.  Rep.  657.     The  most  reasonable  rule  would  seem  to  be  that  the 
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power  to  waive  performance  of  a  provision  in  a  policy  can  only  be  exercised 
in  the  mode  prescribed,  unless  it  can  be  shown  that  the  agent,  whose  acts 
are  alleged  to  amount  to  a  waiver,  possesses  actually  or  apparently  the 
power  of  his  principal  in  respect  to  the  provision  alleged  to  have  been 
waived,  and  that  the  assured,  who  alleges  that  the  condition  ha«  been 
waived  in  some  way  not  specified  in  the  policy,  must  show  that  the  agent 
had  power  to  make  such  a  waiver:  Messelback  v.  Norman,  122  N.  Y.  578. 
Compare  Putnam  T.  Co.  v.  Fitchburg  etc.  Inn.  Co.,  145  Mass.  265.  By  snch  a 
rule,  the  rights  of  both  the  parties  to  the  contract  are  adequately  protected. 
But  in  no  case  will  an  agent,  who  has  no  knowlege  of  the  breach  of  the  con- 
dition  of  a  policy,  be  deemed  to  have  waived  the  forfeiture  by  statements  not 
intended  to  have  that  effect,  nnless  conditions  exist  which  constitute  an 
estoppel:  St.  Paul  etc.  Ins.  Co.  v.  Parsons,  47  Minn.  352. 

The  rule  stated  in  the  note  to  Wheaton  r.  North  British  etc  Ina.  Co.,  9  Am. 
St.  Rep.  234,  regarding  the  validity  of  a  policy  where  the  breach  of  oondi* 
tions  has  occurred  before  its  issue,  is  further  recognized  in  the  following  cases: 
Continental  Ins.  Co.  v.  Ruckman,  127  III.  364;  11  Am.  St.  Rep.  121;  BartleU  v. 
Firemen's  Fund  Ins.  Co.,  77  Iowa,  155;  Spi-ingfield  etc,  Ina.  Co.  r.  McLimans^ 
28  Neb.  846;  Cross  v.  National  etc  Ins.  Co.,  132  N.  Y.  133.  As  to  oral  waiver 
of  the  proofs  of  loss  by  an  adjusting  agent,  see,  in  addition  to  the  cases 
given  in  the  note  just  mentioned,  East  l^exas  Ina.  Co.  v.  Brown,  82  Tex.  631; 
C/rubbsv.  North  Carolina  Home  Ina.  Co.,  108  N.  C.  472;  23  Am.  St.  Rep.  62; 
Phcenix  Ins.  Co.  v.  Bowdre,  67  Miss.  620;  19  Am.  St  Rep.  326. 
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[133  Nkw  York,  408.J 
Insurance,  Lite  —  Interest  op  Child  ok  the  Assured.  —  Under  a  policy 
of  insurance  on  the  life  of  the  insured,  "for  the  sole  nse  of  his  wife  if 
living,  and  if  not  living,  to  her  children  or  their  guardian,"  no  interest 
vested  in  the  children  during  the  life  of  their  mother,  but  upon  her 
death,  in  the  lifetime  of  the  assured,  all  her  children  then  living  acquired 
an  interest  in  the  policy,  and  upon  the  sabsequent  death  of  the  assured, 
the  persons  entitled  to  the  insurance  are  the  children  living  at  the  death 
of  the  mother,  and  in  the  event  of  the  death  of  any  of  them  after  her 
death  and  before  that  of  the  father,  the  heirs  of  the  child  so  dying  ar* 
entitled  to  his  or  her  portion  of  such  insurance. 

Franklin  M.  Danaher,  for  the  appellant. 

Julien  T.  Daviea,  for  the  respondent. 

Gray,  J.  The  complaint  sets  forth  the  issuance  by  the  de- 
fendant of  a  policy  of  insurance,  whereby  it  insured  the  life  of 
Traub,  for  the  sole  use  of  his  wife  Rica,  in  a  sum  named,  and 
promised  to  pay  the  amount  to  her,  as  the  assured,  "  if  living, 
in  conformity  with  the  statute,  and  if  not  living,  to  her  chil- 
dren or  their  guardian,"  etc.  It  further  showed  these  facts^ 
namely,  that  at  that  time  the  Traubs  had  three  children  living; 
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that  Bessie,  a  daughter,  died  first,  intestate,  and  leaving  a 
husband  and  children;  then  the  wife  died;  then  Solomon,  a 
eon,  died  intestate,  and  leaving  a  widow  and  children;  and 
finally,  Traub  died.  Carrie,  a  daughter,  alone  survived,  and 
one  third  of  the  policy  was  paid  by  the  company  to  her.  An- 
other third  was  paid  to  the  administratrix  of  Solomon,  who 
had  died  intermediate  his  mother  and  father.  The  plaintiff 
took  an  assignment  from  Carrie  and  from  Solomon's  adminis- 
tratrix of  their  interests  in  the  policy  and  claims,  as  their 
assignee,  to  be  entitled  to  the  remaining  one  third  of  the  pol- 
icy. The  defendant  demurred  to  the  complaint,  for  insuffi- 
ciency of  facts  to  constitute  a  cause  of  action,  and  the  question 
presented  is,  Did  Bessie,  the  first  child  who  died,  have  such  an 
interest  in  this  policy  as  survived  her  decease,  and  upon  the 
mother's  death,  vested  in  her  personal  representatives  ?  or  did 
all  interest  in  the  policy,  upon  the  death  of  the  wife  of  Traub, 
vest  at  once  in  the  two  children  surviving  her?  Another  as- 
pect of  the  question  which  the  plaintiff  presented  is  this: 
assuming  that  all  interests  settled  in  the  two  surviving  chil- 
dren upon  their  mother's  death,  was  it,  nevertheless,  condi- 
tional upon  their  both  surviving  their  father,  so  that  by  Solo- 
mon's death  his  interest  was  lost,  and  Carrie,  who  survived  all, 
had  the  sole  claim  to  the  insurance  moneys? 

At  the  special  term  the  judgment  went  for  the  plaintiff;  but 
at  the  general  term  the  decision  was  the  other  way,  and  two 
of  the  learned  justices  thought  that  Bessie,  who  had  pre-de- 
ceased  her  mother,  had  an  interest  in  the  policy,  which,  upon 
her  death,  passed  to  her  personal  representatives.  We  feel 
constrained  to  differ  with  the  learned  general  term  justices 
and  to  uphold  the  plaintiff's  appeal.  If  we  were  at  liberty  to 
treat  this  question  at  first  hand  and  as  altogether  an  original 
one  in  this  court,  I  should  say  that  the  arguments  to  sustain 
the  judgment  of  the  general  term  are  cogent,  and  not  easily 
overcome.  Certainly  they  have  a  moral  support  in  equitable 
considerations.  But  if  we  are  to  be  guided  in  the  dis^wsition 
of  the  cases  which  come  before  us  by  the  principle  stare  deci- 
eis,  then  we  must  adhere  to  views  which  have  been  held  and 
assented  to  within  recent  decisions.  In  the  case  of  United 
States  Trust  Co,  v.  Mutual  Benefit  Life  Ins.  Co.,  115  N.  Y.  152, 
the  plaintiff  sued  as  the  guardian  of  certain  grandchildren  of 
the  assured.  The  policy  was  upon  the  life  of  Finn  for  the  sole 
use  of  his  wife,  and  in  case  she  should  die  before  him,  the 
amount  was  payable  to  their  children  or  to  their  guardian. 
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The  wife  first  died,  and  their  three  children  survived  her;  but 
two  of  thera  pre-deceased  Finn,  their  father.  The  plaintiff 
claimed  that  the  children  of  a  child  who  had  died  after  the 
mother  were  entitled  to  receive  among  them  an  equal  one 
third  of  the  policy.  The  decision  was  against  their  right  to 
take  anything  under  the  policy.  It  was  held  that  as  grand- 
children were  not  named  in  the  contract,  for  that  reason  they 
could  not  be  regarded  as  having  been  assured.  Judge  Earl, 
in  the  opinion,  with  respect  to  the  nature  of  the  interests 
which  settled  in  the  assured  under  such  a  policy,  spoke  in 
such  wise  as  to  cover  this  case.  He  said:  "  When  she  [refer- 
ring to  Mrs.  Finn]  died  before  her  husband,  the  only  persons 
interested  in  the  policy  were  her  children  then  living,  and  the 
whole  policy,  as  a  chose  in  action,  belonged  to  them.  They 
held  vested  interests  therein,  as  they  could  in  any  other  chose 
in  action  payable  at  a  future  time."  This  expression  seems 
very  authoritative;  for  although  the  question  presented  and 
decided  was  whether  grandchildren  could  acquire  any  inter- 
est, and  although  all  the  children  in  that  case  happened  to 
survive  the  wife,  nevertheless,  the  learned  judge  passed  upon 
the  nature  of  the  interest  of  children  in  such  a  policy,  and 
used  very  precise  and  exclusive  language  in  that  respect. 
With  that  opinion  all  the  members  of  the  court  concurred. 

While  referring  to  the  opinion  in  that  case,  I  may  add  that 
the  concluding  remarks  of  the  learned  judge  need  not  embar- 
rass our  conclusion  here.  He  said :  "  If  we  are  wrong  in  this 
construction,  ....  then  ....  the  policy  was  payable  to  her 
children  as  a  class,  and  those  of  the  class  would  take  who  were 
in  being  at  the  time  when  the  policy  became  payable."  That 
was  not  the  decision,  and  it  was  not  intended  to  be  the  expres- 
sion of  an  opinion  upon  the  case,  otherwise  than  that  in  no 
event  could  grandchildren  take,  inasmuch  as,  upon  an  as- 
sumption that  the  court  was  in  error  in  what  had  been  held, 
the  only  alternative  was  the  proposition  stated.  It  was  at 
once  illustrative  of  the  unsoundness  of  the  plaintiff's  claim, 
and  at  the  same  time,  reasoning  deductively,  in  further  exclu- 
sion of  the  possibility  of  any  interest  having  vested  in  the 
children  at  the  time  the  policy  issued.  Previously,  in  Ander- 
son V.  Goldsmidt,  103  N.  Y.  617,  the  same  judge  had  delivered 
the  opinion  of  the  court;  a  case  where  wife  and  husband  had 
joined  in  an  assignment  of  a  policy  issued  in  her  favor,  and 
in  case  of  her  death  before  him,  making  the  amount  of  insur- 
ance payable  to  her  children.     The  wife  defended  against  the 
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suit  of  the  assignee,  on  the  ground  that  she  was  a  married 
woman,  with  children  having  an  interest  in  the  policy.  The 
plaintiflF's  recovery  was  upheld,  and  it  was  there  said  that  the 
interest  of  the  children  was  contingent,  and  that  the  contin- 
gency did  not  arise  which  gave  them  any  interest  whatever  in 
the  policy.  We  have,  therefore,  in  these  two  recent  cases,  au- 
thoritative opinions  that  children  have  none  other  than  a  con- 
tingent interest  in  a  policy  issued  in  such  a  case,  and  do  not 
become  actually  vested  with  an  interest,  unless  the  wife  die 
before  the  termination  of  the  life  insured  against,  and  they 
survive  her;  and  as  the  contract  then  is  one  with  her  chil- 
dren, only  those  who  answer,  at  that  time,  that  description 
acquire  an  interest  in  the  policy.  Only  in  such  an  event 
would  there  arise  a  distinct  class  of  beneficiaries  under  the 
contract  of  insurance. 

Some  stress  is  laid  upon  the  remarks  of  Judge  Finch  in  the 
case  of  Whitehead  v.  New  York  Life  Ins.  Co.,  102  N.  Y.  143, 
55  Am.  Rep.  787,  decided  very  shortly  before  the  Anderson 
case. 

That  was  a  case  where  the  insurance  was  upon  the  hus- 
band's life,  and  in  favor  of  his  wife,  or  her  personal  representa- 
tives, with  a  provision  that  in  case  she  died  before  him,  the 
insurance  should  vest  in  the  children  of  the  insured.  The 
wife  died,  and  the  husband  surrendered  the  policy  to  the  com- 
pany in  consideration  of  sums  paid  to  him  for  the  surrender. 
The  children  then  sought  to  have  the  surrender  set  aside  and 
the  policies  reinstated  as  subsisting  obligations  of  the  defend- 
ant company.  Their  action  was  sustained.  Judge  Finch,  in 
hia  opinion,  speaks  of  the  interest  in  the  policy  as  one  which 
was  vested  in  the  wife,  '*  and  one  also  in  the  children."  What 
he  meant,  however,  is  explained  by  his  subsequent  observation 
that  it  was  an  interest  which  vested  in  wife  and  children,  "as 
the  assured,  under  the  provisions  of  the  statute  ";  referring  to 
the  act  of  1840  (Laws  1840,  c.  80),  which  was  passed  as  a  pro- 
vision for  orphanage  and  widowhood,  and  authorized  the  issu- 
ance of  policies  insuring  a  man's  life  in  favor  of  his  wife,  and 
also  to  provide,  by  their  terms,  for  the  payment  of  the  insur- 
ance moneys  to  children  in  case  of  her  decease  before  that  of 
her  husband.  The  opinion  is  not  authority  for  the  proposition 
that  an  interest  vested  in  the  children  upon  the  issuance  of 
the  policy  in  favor  of  the  wife  which  could  not  be  lost  or  di- 
vested by  their  death  before  their  mother  as  the  assured.  It 
decided  that  by  force  of  the  act  of  1840,  such  a  policy,  in 
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favor  of  the  wife,  and  in  case  of  her  death  made  payable  to 
her  children,  vested  an  interest  in  the  children,  which,  upon 
the  happening  of  the  contingency  named,  conferred  upon  them 
the  rights  of  ownership,  and  without  their  assent  it  could  not 
be  surrendered  nor  released.  That  was  the  decision  called  for 
by  the  case  before  the  court.  In  a  certain  sense,  upon  the 
issuance  of  the  policy,  such  an  interest  in  or  right  to  its  con- 
tinuance as  an  obligation  did  vest,  or,  more  properly,  inure  to 
her  children.  It  did  not  vest  in  the  technical  sense  of  the 
term,  as  it  is  used  in  connection  with  estates  created  under 
testamentary  devises;  but  the  interest  was  such  as  that  when 
the  contractual  relation  with  the  mother  ceased  by  her  death, 
they  who  were  her  children  could,  by  the  terms  of  the  con- 
tract with  the  company,  as  authorized  by  the  statute,  assert 
and  enforce  it  for  their  protection  as  substituted  parties  in 
the  place  of  the  first  assured.  That  such  a  meaning  is  to  be 
attached  to  Judge  Finch's  remarks  seems  evident  from  the 
fact  that  Judge  Earl,  in  his  opinion  in  the  United  States  Trust 
Company's  case,  supra,  cites  the  Whitehead  case  as  an  au- 
thority, and  had  the  opinion  fresh  in  his  mind  when  delivering 
the  opinion  in  the  Anderson  case.  In  a  case  recently  decided 
by  the  supreme  court  of  Pennsylvania,  where  the  policy  was 
issued  by  a  New  York  company,  and  was  in  favor  of  the  wife, 
and  in  case  of  her  death,  the  insurance  was  payable  to  her 
children,  the  court  construed  the  policy  to  be  an  obligation 
which  made  the  insurance  money  payable  to  her  if  she  sur- 
vived her  Imsband,  "but  if  she  did  not,  it  was  payable  to  her 
children  then  living." 

That  case  was  decided  in  1889,  the  same  year  as  was  the 
trust  company's  case,  eupra,  and  seems  a  strong  illustration 
of  the  force  of  the  proposition  as  to  the  contingent  nature  of 
the  children's  interest  in  the  policy,  in  that  it  impressed  itself 
similarly  upon  the  minds  of  the  members  of  the  two  courts. 

I  do  not  think  there  is  any  reason  for  or  that  we  should 
resort  to  the  rules  which  obtain  in  cases  where  the  question 
relates  to  the  vesting  of  estates  created  by  will,  and  depends 
upon  the  construction  of  the  language  of  the  testamentary  de- 
vise. A  will  is  in  no  sense  a  contract,  and  an  insurance  policy 
is:  St.  John  v.  American  Mut.  L.  Ins.  Co.,  13  N.  Y.  31;  64  Am. 
Dec.  529;  Olmsted  v.  Keyes,  85  N.  Y.  593.  In  the  endeavor 
to  effectuate  the  intention  of  ia  testator,  courts  are  allowed  a 
greater  latitude  of  action,  within  settled  rules,  than  when  the 
subject  of  their  consideration  is  a  contract  between  parties. 
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In  the  one  case  courts  will  go  far  to  avoid  a  construction  which 
defeats  an  intention,  apparent  from  a  consideration  of  the 
whole  will  and  of  the  circumstances  surrounding  its  making, 
that  tlie  issue  of  children  who  may  have  pre-deceased  the  tes- 
tator, or  an  event  mentioned  for  the  determination  of  some 
suspension  of  the  estate,  shall  share  in  a  generaf  provision  for 
the  testator's  family.  Presumptions  of  an  intention,  that  all 
who  could  naturally  be  regarded  as  objects  of  his  regard  are 
comprehended,  will  be  permitted  to  influence  and  guide  con- 
struction, whenever  possible,  without  conflict  with  plain  pro- 
visions in  the  will.  But  in  the  case  of  a  contract,  where  the 
minds  of  the  contracting  parties  have  met,  and  which  is  sup- 
posed to  resume  their  purposes  and  to  contain  their  agreements, 
construction  may  not  be  so  liberal  as  to  permit  a  departure 
from  a  precise  and  strict  conformity  with  its  terms,  if  compli- 
ance is  possible.  Mr.  Story,  in  his  work  on  contracts  (sec.  639), 
laid  down  this  rule  of  construction:  "  If  its  language  is  neither 
tincertain  nor  ambiguous,  it  is  to  be  expounded  according  to 
its  apparent  import,  and  is  not  to  be  warped  from  the  ordinary 
meaning  of  its  terms,  in  order  to  harmonize  with  uncertain 
suppositions,  in  regard  to  either  the  probable  intention  of  the 
parties  contracting,  or  to  the  probable  changes  which  they 
would  have  made  in  their  contract  bad  they  foreseen  certaio 
contingencies." 

As  a  contract,  then,  the  provisions  of  this  policy  are  to  be 
construed  as  contracts  ordinarily  are  construed.  They  should 
be  read  and  enforced,  if  unambiguous,  according  to  the  plain 
meaning  of  the  words  used.  This  policy,  in  the  respect  we  are 
considering,  used  clear  and  definite  words.  The  defendant 
contracted  with  the  wife  of  Traub,  and  assured  her  thereby  of 
a  certain  payment,  in  the  event  that  she  survived  her  husband, 
and  the  parties  further  agreed  that  if  she  failed  to  live  till 
then,  the  payment  was  to  be  made  to  her  children  or  their 
guardian.  The  ordinary  meaning  of  the  word  "  children  "  is  in- 
disputable, and  the  more  reasonable  ambiguity  to  be  supposed 
would  consist  in  whether  it  was  only  that  child  or  those  chil- 
dren who  should  survive  the  father  who  would  be  entitled  to 
claim  payment  under  the  policy.  But  this  difficulty  is  re- 
moved by  authority  and  upon  reasoning.  If  others  than  her 
children  were  to  benefit  by  the  insurance,  it  was  quite  possible 
to  write  them  into  the  contract;  but  here  definite  parties  are 
named  as  substitutive  beneficiaries.  The  instant  the  mother 
died,  those  who  answered  the  description  of  her  children  be- 
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came  the  parties  assured  by  the  policy.  The  personal  repre- 
sentatives of  the  child,  who  had  pre-deceased  the  wife,  could 
not  be  substituted  as  parties  to  a  contract,  which  expressly 
describes  "  children."  At  any  rate,  by  parity  of  reasoning,  if 
grandchildren,  in  the  trust  company's  case,  could  not  take  be- 
cause not  named  in  the  policy,  how  can  executors  or  admin- 
istrators take  if  they  are  not  named  7  and  upon  the  authority 
of  those  cases  which  declare  the  interest  of  children  to  be  con- 
tingent during  their  mother's  lifetime,  how  could  the  child 
who  had  pre-deceased  Mrs.  Traub  have  possessed  an  interest 
which  she  could  transmit  to  her  personal  representatives,  and 
which  they  could  assert  under  such  a  contract?  I  think  the 
conclusion  must  be  reached,  that,  upon  the  death  of  Traub's 
wife,  her  children  living  at  that  time  became  vested  with  every 
right  and  interest  in  the  policy. 

In  the  case  supposed  by  one  of  the  learned  justices  at  the 
general  term,  of  the  death  of  all  of  the  children  before  the 
mother,  and  then  of  her  pre-deceasing  her  husband,  we  have 
authority  for  suggesting  that  the  obligation  of  the  insurer 
would  be  enforceable  by  the  personal  representatives  of  the 
husband,  if  he  had  not  administered  upon  it:  Olmsted  v.  Keyea, 
85  N.  Y.  593. 

In  such  a  case,  if  all  the  children  had  died  before  their 
mother,  their  interest  in  the  policy  would  be  solely  in  her,  and 
upon  her  death,  like  any  other  chose  in  action,  would  pass  to 
her  husband.  If  he  should  not  make  any  disposition  of  it 
with  the  company  during  his  lifetime,  his  personal  representa- 
tives would  have  the  right  to  administer  upon  it. 

It  is  needless,  however,  to  discuss  or  decide  upon  the  sup- 
posed case.  It  is  sufficient  to  say  that  such  an  obligation  of 
the  insurance  company  could  not  fail  for  the  want  of  a  payee, 
in  any  contingency  that  I  can  conceive  of. 

The  views  expressed  lead  to  the  conclusion  that  the  judg- 
ment of  the  general  term  should  be  reversed,  and  the  judg- 
ment entered  upon  the  interlocutory  judgment  at  the  special 
term  should  be  affirmed,  with  costs  at  the  general  term  and  in 
this  court.  

A  PouoT  or  Insurance  upon  the  Li*i  of  a  haiband  for  the  benefit  of 
hii  wife  if  she  turrives  hiin,  or  of  his  children  if  ahe  die*  before  him,  create* 
no  vested  intereat  in  the  wife,  and  therefore  ahe  cannot  a*aign  the  policy, 
either  alone  or  in  oonj unction  with  her  hnsband.  so  as  to  give  an  assignee 
a  valid  claim  to  its  proceeds:  Conneetleut  ele.  Inn.  Co.  v.  Burroughs,  34 
Conn.  305;  91  Am.  Deo.  T25;  Broion'i  Appeal,  123  Pa.  St  303;  11  Am.  St. 
AM.  ST.  Rar.,  Vol.  XXVllL-U 
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Rep.  900.  Where  a  policy  is  made  payable  to  the  wife  and  children  with- 
out any  conditioa  added,  it  is  an  irrevocable  settlement  in  favor  of  all  of 
them,  and  the  wife  and  husband  cannot  assign  a  greater  interest  than  the 
wife's  proportionate  share:  Connecticut  etc.  Ins.  Co.  ▼.  Baldwin,  15  R.  L  106. 
Nor,  a  fortiori,  can  the  husband  alone  assign  such  a  policy  to  the  preju* 
dice  of  the  beneficiaries:  Robinson  v.  DuvaLl,  79  Ky.  83;  42  Am.  Rep.  208. 
As  to  the  creation  of  a  vested  interest  in  the  beneficiaries  designated  by  the 
policy,  see  Hooker  v.  Sugg,  102  N.  0.  115;  11  Am.  St  Rep.  717,  and  extended 
note  thereto.  Further  illustrations  of  the  same  principle  will  be  found  in  the 
recent  cases:  Putnam  v.  New  York  Life  Ins.  Co.,  42  La.  Ann,  739  (a  wife);  Heuh- 
lett  V.  McElroy,  74  Md.  350  (daughters).  The  character  of  the  interest  acquired 
by  the  beneficiary,  however,  depends  to  a  great  extent  on  statutory  provisions 
regulating  this  class  of 'life  insurances.  Thus  in  Wisconsin,  in  the  absence  of  a 
statute,  it  is  held  that  oae  who  has  procured  a  policy  of  insurance  on  his  own 
life  for  the  benefit  of  another,  and  paid  the  premiums  thereon  as  they  become 
due,  may  dispose  of  the  insurance  money  by  will,  to  the  exclusion  of  the  ben- 
eficiary  named  in  the  policy,  daring  the  lifetime  of  snob  beneficiary:  EttaU 
ofBreitung,  78  Wis.  83. 


SoHiLD  V.  Central  Park,  North  and  East  Rivbb 
Railroad  Company. 

[m  New  Yokk,  446.] 

Stbbets.  —  Railroad  Company  Authorizbd  to  Pot  doww  its  Raiu  upon 
a  street  is  under  obligation  to  so  construct  and  maintain  its  track  as  that, 
by  the  exercise  of  reasonable  care  and  supervision  with  respect  to  them, 
no  damage  might  be  occasioned  to  the  public  in  the  use  of  the  highway. 
The  street  must  be  maintained  as  nearly  as  possible  as  fit  for  the  use  of 
the  public  who  travel  on  foot  or  in  vehicles  as  it  was  before,  having  due 
regard  to  the  necessity  for  rails  being  there. 

Jury  Trial  —  Question  vor  the  Jury.  —  Whether  rails  in  a  public  street 
are  so  laid  as  to  constitute  neglect  on  the  part  of  the  corporation  main- 
taining them  of  proper  conditions  for  the  public  safety  is  a  question  of 
fact  for  the  jury,  and  not  one  of  law  for  the  court  to  pass  upon. 

Street-railway  Company's  Liability  to  Person  Stumbling  upon  its 
Rails.  —  Where  there  is  evidence  tending  to  show  that  the  rails  main- 
tained in  a  public  street  by  a  street-railway  corporation  were  maintained 
at  a  dangerous  elevation  above  the  surface  of  the  street,  in  consequence 
of  which  a  foot-passenger  tripped  and  fell,  and  therefrom  suffered  personal 
injury,  it  is  for  the  jury  to  determine  whether  the  corporation  had  been 
neglectful  of  the  right  of  the  public  to  as  safe  and  unobstructed  a  use  of 
the  street  as  was  reasonably  possible  under  the  circumstances,  and  if  the 
jury  finds  that  the  corporation  was  neglectful  of  such  rights  to  the  injury 
of  the  plaintiff,  he  is  entitled  to  recover. 

Action  to  recover  for  injuries  suffered  by  plaintiff  from 
stumbling  and  falling  when  crossing  defendant's  track  at  the 
intersection  of  Wall  and  Front  streets  in  the  city  of  New  York. 
The  evidence  on  behalf  of  the  plaintiff  tended  to  show  that  his 
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fall  was  the  result  of  his  tripping  against  a  rail  of  the  track. 
There  was  a  depression  ia  the  flagstone  at  the  crossing  inside  of 
this  rail,  and  a  claim  was  made  on  behalf  of  the  defendant  that 
plaintiff 's  fall  was  occasioned  by  his  stumbling  into  this  hole. 
The  judge  instructed  the  jury  that  if  the  fall  was  solely  attrib- 
utable to  the  presence  of  this  hole,  the  defendant  was  not  an- 
swerable, because  the  duty  rested  primarily  upon  the  city  to 
see  that  its  streets  were  kept  safe  and  secure,  but  that  if  the 
condition  of  the  rail  was  the  cause  of  the  plaintiff's  fall,  or  the 
rail  was  improperly  maintained,  then  the  jury  would  be  jus- 
tified in  imputing  negligence  to  the  defendant,  though  the  hole 
may  also  have  contributed  to  produce  the  injury  to  the  plain- 
tiff. A  verdict  was  returned  by  the  jury  in  favor  of  the  plain- 
tiff, upon  which  a  judgment  was  entered  in  the  trial  court, 
and  this  judgment  on  appeal  to  the  general  term  was  by  it 
afBrmed. 

Henry  ThompsoUf  for  the  appellant. 

Charles  J,  Patterson,  for  the  respondent. 

Gray,  J.  I  think  the  instructions  given  by  the  trial  judge 
were  correct,  and  fairly  left  it  to  the  jury  to  pronounce,  upon 
the  evidence,  what  they  believe  to  have  been  the  obstruction 
to  plaintiff's  passage  over  the  track.  Their  verdict  must  be 
taken  as  establishing,  conclusively  for  us,  that  the  plaintiff 
stumbled  over  the  rail,  and  not  because  of  the  hole  in  the 
flagging.  The  question,  therefore,  becomes  one  which  relates 
to  the  rights  of  the  defendant,  and  to  the  duty  resting  upon  it 
with  respect  to  the  laying  and  maintenance  of  its  rails  upon 
the  street  surface.  The  evidence  for  the  plaintiff  and  for  the 
defendant  conflicts  as  to  the  height  of  the  rail  above  the  sur- 
face of  the  street.  It  was  either  one  inch  and  an  eighth  of  an 
inch,  or  upwards  of  two  inches.  There  was  evidence  for  the 
defendant  that  the  track,  when  laid  some  ten  years  previously, 
was  level  with  the  street;  but  the  rails  certainly  were,  at  the 
timo  of  this  occurrence,  at  some  height  above  the  street  sur- 
face, and,  to  some  extent,  constituted  an  obstruction  in  the 
highway. 

.  The  defendant  was  authorized  and  had  the  right  to  put 
down  its  rails  in  and  upon  the  street,  and  was  under  no  lia- 
bility, by  reason  of  anything  in  the  grant  from  the  common 
council,  to  keep  the  street  pavement  between  its  tracks  in 
repair.     But  it  was  under  an  obligation,  which  is  necessarily 
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implied  as  to  every  use  of  a  highway,  so  to  construct  and  to 
maintain  its  tracks  as  that,  by  the  exercise  of  a  reasonable  care 
and  supervision  with  respect  to  them,  no  danger  might  be 
occasioned  to  the  public  in  its  use  of  the  highway. 

From  the  case  of  Rex  v.  Kerrison,  3  Maule  &  S.  526,  upon 
which  the  decision  in  Oliver  v.  North  Eastern  R'y  Co.,  L.  R.  9  Q» 
B.  409,  was  rested,  the  principle  may  be  deemed  to  have  been 
established,  that  a  railroad  corporation  having  its  rails  in  a 
public  highway  must  lay  and  keep  them  so  as  to  cause  as  lit- 
tle injury  as  possible.  The  highway  or  street  used  for  the 
rails  must  be  maintained,  as  nearly  as  possible,  as  fit  for  the 
use  of  the  public,  who  travel  on  foot  or  in  vehicles,  as  it  was 
before,  having  due  regard  to  the  necessity  for  the  rails  being 
there.  Whether  the  rails  are  so  laid  as  to  constitute  on  its 
part  a  neglect  of  proper  conditions  for  the  public  safety  is  a 
question  of  fact  for  the  jury,  and  not  one  of  law  for  the  court 
to  pass  upon.  It  was  the  province  of  the  jury  to  decide,  in 
such  a  case,  whether  the  defendant  was  negligent.  It  is  not  a 
question  of  the  right  of  the  defendant  to  be  there  with  its  rails 
in  the  street;  there  was  only  the  question  whether,  in  the  way 
or  in  the  condition  in  which  it  suffered  its  rails  to  remain,  it 
was  not  neglectful  of  the  right  of  tbe  public  to  as  safe  and 
unobstructed  a  use  of  the  street  as  was  reasonably  possible 
tinder  the  circumstances. 

That  the  evidence  showed  that  no  complaint  had  ever  been 
made,  lodged,  or  recorded,  to  the  knowledge  of  the  defendant, 
or  with  the  public  authorities,  does  not  affect  the  question  of 
liability.  It  was  something  for  the  jury  to  consider  in  ren- 
dering a  verdict.  It  may  or  may  not  have  seemed  singular. 
Many  may  have  fallen  from  the  same  cause  without  injury 
ensuing;  or,  if  injured,  without  complaining  or  suing. 

This  discussion  sufficiently  covers  the  points  presented  for 
the  appellant,  and  there  being  no  errors  calling  for  a  reversal^ 
the  judgment  should  be  affirmed,  with  costs. 

Railroad  Companies  must  Kebp  Street  or  Highway  Crossings  in  a 
Safb  Condition,  whea  they  have  changed  or  altered  them  to  suit  their  own 
convenience:  Louisville  etc  R.  R.  Co.  v.  Phillips,  112  Ind.  59;  2  Am.  St.  Rep. 
155;  Terre  Haute  etc  R.  R.  Co.  v.  Clew,  123  Ind.  15;  18  Am.  St.  Rep.  303; 
Missouri  P.  R'y  Co.  v.  Bridges,  74  Tex.  520;  15  Am.  St.  Rep.  856.  In  Tethe- 
row  V.  St  Joseph  etc  R'y  Co.,  98  Mo.  74,  14  Am.  St.  Rep.  617,  this  rule  was 
applied  to  a  case  where  the  rails  had  been  left  several  inches  above  the  road- 
bed and  traveled  way  of  the  street,  and  a  person  attempting  to  cross  in  » 
wagon,  and  using  due  care,  was  thrown  out  and  killed. 
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"Weonkow  V.  Oaklet. 

[ISS  New  Yobk,  505.] 
HCSBAHD    AHD  WlFE.  —  A  WiFB    MAT   APPOINT    HKR    HuSBAND    HKB    At- 
TORNKT  IN  Fact  if  the  statate  aathorizes  her  "to  execute,  ackaowledgoi 
and  deliver  her  power  of  attoraey,  with  like  force  aad  effect,  and  in  the 
same  manner,  as  if  she  were  a  single  woman." 

HOSBAMD  AND   WlFE  —  POWKS   OF  ArrORXST,    WHEN   ACTH0RIZK3   ReLEASI 

OF  Dower.  —  A  power  of  attorney  from  a  wife  to  her  husband,  purport* 
ing  to  authorize  him  to  grant,  bargain,  sell,  and  convey  all  lands  belong* 
ing  to  her  individually  and  jointly  with  others,  and  for  the  purpose 
aforesaid,  and  in  her  name  to  execute  and  deliver  all  necessary  convey* 
ancee,  releases  of  dower  and  thirds,  or  right  of  dower  and  thirds,  or  other 
inatruments  for  conveying,  surrendering,  or  relinquishing  all  or  any  part 
of  her  estate,  right,  title,  or  interest,  whether  rested  or  contingent, 
eboate  or  inchoate,  empowers  him  to  execute  in  the  name  of  his  wife  a 
conveyance  of  lands  owned  by  himself,  and  therein  and  thereby  to  re* 
lease  her  right  of  dower. 
loDOMENT  Lien. — When,  bt  Proceedings  itpon  Appeal,  the  lien  of  a 
judgment  is  suspended,  such  lien  is  released  as  to  all  property  upon 
which  the  judgment  could  otherwise  operate,  including  property  ac- 
quired during  the  pendency  of  the  appeal  until  the  court  orders  the 
lien  to  be  restored  by  redocketing. 

Application  by  a  purchaser  at  a  foreclosure  sale  to  be  re- 
lieved from  his  purchase  on  the  ground  that  the  interest  of  the 
wife  of  Moritz  Bauer  had  not  been  conveyed.  The  property 
purchased  had  at  one  time  belonged  to  Bauer,  who  had  exe- 
cuted a  conveyance  thereof  in  his  own  behalf  and  in  the  name 
of  his  wife,  acting  as  her  attorney  in  fact,  and  it  was  claimed 
that  the  power  was  not  sufficient  to  authorize  Bauer  to  release 
his  wife's  right  of  dower.  The  material  portion  of  the  power 
appears  in  the  syllabus.  The  trial  court  refused  to  release  the 
purchaser,  but  its  action  was  reversed  by  the  general  term  on 
appeal. 

Henry  A.  Forster,  for  the  appellant 

Richard  S.  Sweezy,  for  the  respondent. 

Peckham,  J.  In  relation  to  the  questions  arising  upon  this 
application  of  the  purchaser  Wolf  to  be  relieved  from  his  bid 
at  the  judicial  sale,  on  the  ground  that  the  interest  of  the  wife 
of  Bauer  had  not  been  duly  conveyed  by  virtue  of  her  power 
of  attorney  to  her  husband,  we  are  of  the  opinion  that  the  or- 
der of  the  general  term  is  erroneous,  and  for  the  reasons  stated 
in  the  dissenting  opinion  of  Mr.  Justice  Andrews  at  the  gen- 
eral term. 

The  limitation  sought  to  be  imposed  upon  such  power  of 
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attorney,  that  it  only  authorized  Mrs.  Bauer's  husband  to  sign 
her  name  to  conveyances  of  lands  belonging  to  her,  is  not,  we 
think,  sustained  by  the  language  of  the  instrument.  Indeed, 
the  learned  judge  who  so  held  in  his  opinion  at  the  general 
term,  in  order  to  arrive  at  his  conclusion,  rejects  as  surplusage 
the  language  of  the  power  which  authorizes  the  husband  to 
convey  for  her  and  in  her  name,  and  as  her  act  and  deed  to 
sign,  seal,  execute,  acknowledge,  and  deliver  all  necessary  re- 
leases of  dower  and  thirds.  He  construes  the  language  used 
in  the  first  part  of  the  power  as  confining  its  application  to 
the  execution  of  a  conveyance  of  any  and  all  lands  belonging 
to  Mrs.  Bauer,  and  he  says  the  words  "releases  of  dower,"  sub- 
sequently used,  have  no  relation  to  the  power  actually  granted, 
and  hence  are  surplusage. 

We  think,  however,  that  the  language  as  to  "releases  of 
dower"  was  used  for  the  very  purpose  of  authorizing  the  hus- 
band to  do  as  he  has  done,  and  that  the  language  of  the  first 
part  of  the  power,  when  speaking  of  lands,  etc.,  belonging  to 
the  wife,  does  not  limit,  and  was  not  intended  to  limit,  the  op- 
eration of  the  words  "releases  of  dower  and  thirds,"  so  as  to 
make  them  of  no  meaning  or  importance;  but  on  the  contrary, 
it  was  intended  by  their  use  to  confer  authority  on  the  hus- 
band to  release  her  inchoate  right  of  dower  in  lands  belonging 
to  him.  Indeed,  she  continues  the  statement  of  her  purpose 
by  inserting  in  the  instrument  a  power  to  execute  other  in- 
struments for  the  conveyance,  surrendering,  and  relinquishing 
all  or  any  part  of  her  estate,  right,  title,  and  interest,  whether 
vested  or  contingent,  choate  or  inchoate  therein.  The  lan- 
guage used  in  the  first  part  of  the  power  should  not  be  held  to 
operate  all  through  it,  and  limit  the  otherwise  plain  meaning 
of  the  paper. 

We  think  there  is  no  objection  to  the  title  arising  out  of  the 
power  of  attorney  given  by  the  wife  to  the  husband.  She  had 
the  right  to  execute  a  power  of  attorney  under  the  act  (chap- 
ter 300  of  the  Laws  of  1878),  and  in  executing  such  power  she 
could  appoint  her  husband  her  agent  or  attorney  in  fact. 

As  to  the  objection  that  certain  creditors  by  judgment 
against  Bauer  were  not  made  parties,  nor  the  sureties  on  cer- 
tain appeal  bonds,  we  think  a  sufficient  answer  is  made  by 
the  fact  of  the  entry  of  the  memorandum  by  virtue  of  section 
1256  of  the  Code  of  Civil  Procedure,  "lien  suspended  on  ap- 
peal." We  think  the  meaning  and  purpose  of  the  legislature 
in  the  enactment  of  that  and  the  succeeding  sections  were  to 
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release  the  lien  of  the  judgment  so  suspended  on  appeal  In  re- 
gard to  all  property  upon  which  it  otherwise  would  become  a 
lien  until  the  court  orders  that  it  be  restored  by  a  redocket. 
The  sureties,  upon  the  first  appeal  to  the  general  term,  con- 
sented to  the  entry  of  the  order,  which  did  not,  in  terms,  pro- 
vide as  to  subsequently  acquired  property,  but  if  we  are  right 
in  our  construction  of  the  statute,  it  was  not  necessary  to  so 
state  it  in  the  order.  The  law  itself  provided  for  the  fact. 
The  sureties,  upon  a  further  appeal  taken  to  the  court  of  ap- 
peals, consented  in  terms  to  the  order  suspending  the  lien,  in- 
cluding after-acquired  property.  Upon  the  aflBrmance  of  the 
judgment  by  the  latter  court,  the  sureties  on  the  last  appeal 
bond  took  an  assignment  of  the  judgments,  and  in  their  hands 
there  was  no  longer  any  liability  on  the  part  of  the  sureties  on 
the  first  appeal.  Such  sureties  became,  on  the  giving  of  the 
second  undertaking  to  pay  the  judgments,  sureties  for  the 
second  sureties,  and  when  the  second  sureties  paid  or  dis- 
charged their  obligation  to  the  owner  of  such  judgments  and 
took  an  assignment  of  them,  they  could  not  enforce  them 
against  the  first  sureties.  Under  these  circumstances  there  is 
no  reason  on  this  ground  for  releasing  the  purchaser  from  his 
bid. 

The  respondent  here  does  not  insist  upon  the  objection  that 
these  questions  were  doubtful,  and  a  purchaser  ought  not  to 
be  required  to  take  such  a  title;  but  as  we  understand,  if  the 
questions  above  discussed  should  be  decided  in  favor  of  the 
title,  he  is  willing  to  take  it,  although  those  who  are  not  parties 
here  would  not  be  legally  barred  by  our  decision  from  here- 
after raising  the  question.  As  our  decision  depends  upon  the 
construction  of  statutes,  the  rule  of  stare  decisis  would  be  effec- 
tual as  an  answer  to  any  further  claim,  and  we  think  the  pur- 
chaser entirely  justified  in  his  waiver. 

Our  conclusion  is,  that  the  order  of  the  general  term  should 
be  reversed,  and  that  of  the  special  term  affirmed,  with  cost« 
in  all  courts.  

Husband  and  Witb.  —  Wif«  may  appoint  her  hnsband  her  agent,  by  her 
power  of  attorney,  to  convey  her  inchoate  interest  in  hia  real  estate:  WiUcin. 
ton  T.  XlUoU,  43  Kan.  S90;  19  Am.  St.  Rep.  158.  So  a  power  granted  by  a 
wife  to  her  husband  "  to  execute  and  acknowledge,  sign,  seal,  and  deliver  any 
deed  or  deeda  for  the  oouTeyance  or  assurance  of  all  my  right,  title,  and  in- 
terest in  and  to  any  lands  and  tenements  the  title  to  which  is  in  the  said  D. 
8.  Mnnger,  and  in  which  I  have  any  interest  as  being  the  wife  of  hhn,"  is 
sufficient  to  authorise  the  conveyance  of  her  interest  in  any  lands  then  owned 
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by  D.  S.  Manger  within  the  connty  where  the  power  was  recorded:  Murder 
r.  Baldridge,  41  Kan.  236;  13  Am.  St  Rep.  273. 

A  Wm  HAS  A  Takoiblk  and  Valuable  Interkst  in  thi  Estate  or 
HKB  Husband:  Niehoh  ▼.  Nichob,  61  Vt.  426.  Where  a  married  woman 
joina  her  basband  aa  grantor  in  conreying  landa  in  which  ahe  has  no  estate 
except  a  contingent  right  of  dower,  the  deed,  although  it  contains  no  clause 
relinquishing  dower,  will  bar  her  right  thereto,  if  she  acknowledges  it  in 
proper  form:  Johnson  v.  Parker,  51  Ark.  419.  A  quitclaim  deed  to  the  heir* 
by  the  widow,  when,  by  the  law  of  the  state,  she  is  entitled  to  dower  in  the 
lands  of  her  deceased  husband,  operates  as  a  release  of  the  dower  tight: 
Dobberttdm  r.  Murphp,  44  Minn.  626. 
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Watson  v.  Smith. 

[110  North  Cabolima,  «.] 

WiLU  —  ExEODTOBT  DiviSB  —  RxuAiNDBB.  —  A  dispositton  of  property  by 
will  is  never  constraed  ai  an  executory  devise  when  it  is  possible  to  give 
it  effect  as  a  remainder. 

Wills  —  Conourbknt  Contxnosnt  Rbhainder3. — When  property  is  de- 
vised to  one  for  life,  and  at  his  death  to  hia  issue  then  living,  or  in  default 
of  such  issne  to  a  third  person,  concurrent  contingent  remainders  are 
created  for  the  use  of  such  issue  and  such  third  person,  the  latter  limita* 
tion  to  take  effect  only  on  the  failure  of  the  foruier  to  vest. 

Thb  Assignment  or  a  Contingent  Rkhaindkr  or  an  Executort  Dxvisb, 
free  from  fraud  or  imposition  and  for  a  valuable  consideration,  will  b« 
upheld  in  equity,  though  void  at  law. 

Aqreed  case  involving  the  construction  of  a  clause  in  the 
will  of  J.  0.  Watson,  which  read  as  follows:  "Lastly,  all  the 
rest  and  residue  of  ray  estate,  real  and  personal,  not  herein 
and  hereby  disposed  of  with  effect,  I  do  hereby  devise  and  be- 
queath as  follows:  After  paying  all  of  my  just  debts,  legacies, 
and  funeral  expenses,  and  the  charges  for  settling  my  estate 
and  executing  this  will,  I  give  the  whole  unto  my  nephew, 
John  W.  B.  Watson,  to  have  and  to  hold  to  him  and  his  use 
for  and  during  the  term  of  his  life,  and  at  his  death  the  said 
estate,  both  real  and  personal,  shall  belong  to  such  child  or 
children  of  the  said  John  W.  B.  Watson  as  may  be  living  at 
his  death,  or  the  issue  of  any  child  who  may  pre-decease  him. 
And  if  the  said  John  W.  B.  Watson  should  die  without  issue 
living  at  his  death,  then  the  said  estate,  both  real  and  per- 
sonal, shall  belong  in  fee-simple  and  be  equally  divided 
amongst  George  W.  Watson,  William  11.  Watson,  Henry  B. 

•Oft 
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Watson,  and  Owen  L.  Dodd,  and  their  heirs  forever."    Judg- 
ment for  the  plaintiff,  from  which  the  trustee  appealed, 

Gf.  F.  Strong^  for  the  plaintiflt 

F.  H.  Busbee,  for  the  defendant. 

Shepherd,  J.  The  particular  provision  in  the  will  of  J.  0. 
Watson,  the  construction  of  which  is  involved  in  this  contro- 
versy, is  by  no  means  a  stranger  to  this  court.  In  Watson  v. 
Watson,  3  Jones  Eq.  400,  the  court  declared  that  the  land,  be- 
ing limited  by  way  of  contingent  remainder  to  persons  not  in 
esse,  it  had  no  power  to  order  a  sale  for  the  purpose  of  convert- 
ing it  into  more  beneficial  property.  In  Watson  v.  Dodd,  6S 
N.  C.  528,  it  was  held  that  the  contingent  interest  of  one  of 
the  devisees,  expectant  upon  the  death  of  the  life  tenant  with- 
out issue,  could  not  be  subjected  to  the.  payment  of  his  debts. 
The  question  now  presented  is,  whether  the  interests  of  such 
devisees  are  assignable  by  deed,  either  in  law  or  equity.  The 
limitation  was  to  John  W.  B.  Watson  for  life,  and  at  hia  death 
to  such  child  or  children  of  the  said  John  as  might  then  be 
living;  but  should  he  die  without  issue  living  at  his  death, 
then  to  be  equally  divided  between  George  W.  Watson,  Wil- 
liam H.  Watson,  Henry  B.  Watson,  and  Owen  L.  Dodd,  and 
their  heirs  forever.  What  interests  did  these  last-named  per- 
sons take  under  the  will?  In  the  first  of  the  cases  above  cited, 
it  was  said  that  the  limitation  was  to  John  for  life,  with  a  con- 
tingent remainder  to  such  of  his  children  as  might  be  living  at 
his  death,  and  that  the  persons  above  mentioned  were  to  take 
by  way  of  executory  devise  in  the  event  of  a  failure  of  issue 
upon  the  death  of  the  life  tenant. 

In  the  latter  case  it  was  suggested,  though  not  decided,  that 
the  limitation  to  these  persons  was  a  contingent  remainder. 
In  this  view,  we  entirely  concur.  An  executory  devise  is 
strictly  such  a  limitation  of  a  future  estate  or  interest  in  lands 
as  the  law  admits  in  the  case  of  a  will,  though  contrary  to  the 
rules  in  limitations  in  conveyances  at  common  law,  but  it  is 
never  construed  to  be  such  if  it  is  possible  that  it  should  take 
effect  as  a  remainder:  Fearne  on  Contingent  Remainders,  368, 
393.  The  limitation  in  question  does  not  take  effect  after  the 
limitation  to  the  expectant  issue,  but  upon  the  regular  deter- 
mination of  the  particular  life  estate,  and  therefore  must  be  a 
remainder.  It  is  true  that  the  limitation  to  the  issue  is  also  a 
remainder  in  fee,  and  it  is  a  rule  of  law  that  no  remainder  can 
be  limited  after  a  fee,  but,  as  we  have  seen,  the  other  limita- 
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lion  is  not  expectant  upon  the  determination  of  the  estate  lim- 
ited to  the  issue,  but  upon  the  determination  of  the  estate  of 
the  life  tenant  without  issue. 

In  Goodright  v.  Dunham^  1  Doug.  265,  the  will  was  in  these 
words:  "  I  give  my  messuage,  etc.,  to  my  son  J.  S.  for  life,  and 
after  his  death  unto  all  and  every  his  children  equally,  and  to 
their  heirs;  and  in  case  he  dies  without  issue,  I  give  the  said 
premises  unto  my  two  daughters  and  their  heirs,  equally  to  be 
divided  between  them."  It  was  determined  that  "  both  de- 
yises  were  contingent  remainders  in  fee."  See  also  Lodding' 
tpn  V.  Kyme^  1  Ld.  Raym.  203j  Bannister  v.  Carter^  3  Bro.  P. 
C.  64.  The  case  of  Goodright  v.  Dunham,  1  Doug.  265,  is  ex- 
actly in  point.  As  in  our  case,  the  limitation  is  of  two  con- 
current fees  by  way  of  remainder  as  substitutes  or  alternatives, 
one  for  the  other,  the  latter  to  take  effect  in  case  the  prior  one 
should  fail  to  vest  in  interest,  and  it  is  called  a  limitation  by 
way  of  remainder  on  a  contingency  with  a  double  aspect. 

In  deference  to  the  discussion  of  counsel,  and  in  view  of  the 
apparently  conflicting  judicial  utterances  upon  the  subject,  we 
have  deemed  it  best  to  determine  the  precise  character  of  the 
limitation,  but  we  really  do  not  see  how  it  is  essential  to  a 
proper  disposition  of  this  case.  Taking  the  limitation  to  be 
either  a  contingent  remainder  or  an  executory  devise,  we  are 
of  opinion  that  the  interest  of  George  W.  Watson  and  others 
was  at  least  "a  possibility  coupled  with  an  interest":  Watson 
v.  Doddj  68  N.  C.  628;  and  its  assignment  for  a  valuable  c  n- 
sideration  and  free  from  fraud  or  imposition,  while  void  in  law, 
will  be  upheld  in  equity.  In  the  above  case,  Pearson,  C.  J., 
seems  to  consider  that  it  is  an  executory  contract,  which  will 
be  specifically  enforced  upon  the  happening  of  the  contingency 
upon  which  the  remainder  is  to  vest.  It  is  possible  that  he 
had  in  mind  the  assignment  of  a  mere  possibility,  such  as  the 
expectancy  of  an  heir  at  law,  as  in  McDonald  v.  McDonald,  5 
Jones  Eq.  211;  75  Am.  Dec.  434.  In  Bodenhamer  v.  Welch,  89 
N.  C.  78,  it  is  held  that  such  an  interest  may  be  assigned  (we 
suppose  that  an  equitable  assignment  is  meant),  and  we  are 
of  the  same  opinion;  but  even  if  this  were  not  so,  it  is  clear 
that  the  assignment  in  question,  if  treated  as  an  executory 
contract,  may  be  specifically  enforced  against  the  assignors 
and  their  heirs,  should  the  life  tenant  die  without  issue,  and 
this  is  all  that  is  necessary  (according  to  the  stipulations  ia 
the  case  agreed)  to  entitle  the  plaintiff  to  the  relief  he  ask?. 

The  plaintifif,  the  life  tenant,  has,  by  the  assignment,  acquired 
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an  equitable  right  to  the  interest  of  the  said  remaindermen. 
He  is  a  single  gentleman,  about  eighty  years  of  age,  and  the 
defendant  is  willing  to  take  the  risk  of  his  marrying  and  leav- 
ing issue,  provided  the  assignment  of  the  remaindermen  is 
eflFectual  to  bind  them  and  their  heirs.  We  have  seen  that 
euch  is  its  effect,  and  the  judgment  must  be  affirmed. 


ExscoTORT  Devise  —  Remainder,  —  If  a  devise  can  take  effect  as  a  re> 
maiuder,  it  will  never  be  construed  as  an  executory  devise:  Manderaon  v, 
Lukens,  23  Pa.  St.  31;  62  Am.  Dec.  313;  Roach  v .  Martin,  1  Harr.  (Del)  548: 
27  Am.  Dec.  746. 

ExECDTORT  Devisk  —  AssTONMXNT.  —  An  executory  device  is  aasignabla: 
Kean  v.  Hofecker,  2  Harr.  (DeL)  103;  29  Am.  Dec.  336. 


Maxwell  v.  Barrinqeb. 

[110  NoBTH  Carolina,  76.] 

Trusts  —  Power  to  Sell.  —  Where  a  deed  expressly  declares  on  its  back 
that  the  grantee  holds  the  land  conveyed  thereby  for  the  joint  benefit  of 
himself  and  another  person  named,  and  that  it  is  to  stand  as  security 
for  certain  notes  and  for  the  balance  of  the  purchase- money  paid  by  such 
other  person,  and  that  the  profits  realized  above  these  sums  shall  be 
equally  divided  between  the  grantee  and  such  other  person,  such  dec- 
laration  creates  an  express  trust  in  the  land  for  the  benefit  of  such  other 
person,  or  in  the  event  of  his  dying  intestate  before  the  land  is  sold,  for 
the  benefit  of  his  heirs  at  law;  but  it  does  not  create  a  power  of  sale  in 
the  trustee,  or  impose  such  duties  as  could  not  be  performed  without 
such  power,  and  a  sale  of  the  land  by  the  trustee  after  the  death  of  such 
intestate  is  void  as  against  his  heirs  at  law. 

CJo-tenancy  —  Interests  OF  Co-tenants  in  Profits  oi  Land  Descendiblb 
TO  Heirs  until  Conversion.  —  Co-tenants  of  land  may  agree  that  the 
profits,  either  before  or  after  a  sale  of  the  land,  shall  be  equally  divided, 
subject  to  any  charges  that  they  may  impose  upon  their  respective  in- 
terests; but  until  there  has  been  a  conversion,  either  legal  or  equitable, 
their  interests  retain  the  characteristics  of  real  property,  and  as  such  is 
descendible  to  their  heirs. 

Trusts  —  Co-tenancy.  — Statute  or  Limitations  does  not  begin  to  run  in 
favor  of  the  trustee  of  an  express  trust  in  land,  or  in  favor  of  a  co-tenant, 
nutil  there  has  been  a  demand  for  possession  by  the  co-tenant  or  the 
cestui  que  trust,  or  those  claiming  under  him,  and  a  refusal  to  deliver  by 
the  co-tenant  or  the  trustee  in  possession. 

Appeal  by  the  defendant  from  a  judgment  in  favor  of 
plaintiffs. 

C.  W.  Tillett,  for  the  plaintiffs. 

P.  D.  Walker^  for  the  defendant. 
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Shepherd,  J.  The  plaintiffs  are  suing  as  the  heirs  at  law  of 
F.  H.  Maxwell,  and  they  pray  that  an  account  be  stated,  that 
certain  land  be  sold,  and  that  the  proceeds  be  divided  between 
them  and  the  defendant  according  to  their  respective  interests. 

It  is  insisted  by  the  defendant  that  the  said  F.  H.  Maxwell 
had  no  interest  in  the  land  that  was  descendible  to  the  plain- 
tiffs as  his  heirs  at  law,  and  that  if  he  had  such  an  interest  it 
was  converted  into  personalty  by  virtue  of  an  alleged  sale 
made  by  the  defendant,  and  that  he  has  fully  accounted  and 
settled  with  the  administrator  of  said  Maxwell  for  the  proceeds 
of  the  same. 

1.  We  will  first  consider  the  nature  of  the  interest  which 
F.  H.  Maxwell  acquired  by  virtue  of  the  writing  indorsed  un- 
der the  hand  and  seal  of  the  defendant  on  the  back  of  the 
sheriff's  deed.  It  is  there  expressly  declared  that  the  defend- 
ant holds  the  land  for  the  joint  benefit  of  himself  and  Max- 
well, but  it  is  "  to  stand  as  a  security  "  for  a  note  of  $1,486.69 
and  interest,  given  by  Maxwell  to  the  defendant,  and  also  "to 
secure  a  note  of  $300  to  J.  H.  Wilson  of  this  date,  and  then 
the  land  to  stand  for  the  balance  of  the  purchase-money  so 
paid  and  receipted  for  by  said  Maxwell." 

We  are  very  decidedly  of  the  opinion  that  this  vested  an 
equitable  ebtate  in  common  in  Maxwell,  the  land  being  charged 
with  the  payment  of  the  indebtedness  mentioned.  It  is  true 
that  it  is  provided  that  "if  any  profits  are  realized  over  and 
above  these  sums,  the  same  are  to  be  equally  divided  between 
[the  defendant]  and  F.  H.  Maxwell,"  but  we  are  unable  to 
perceive  how  the  addition  of  these  words  can  have  the  effect 
of  changing  the  character  of  such  equitable  estate.  In  view 
of  the  context,  the  word  "  profits "  may  well  be  construed  to 
mean  such  surplus  as  may  remain,  should  it  be  necessary  to 
make  a  sale  to  satisfy  the  said  indebtedness.  The  case  of 
Smith  V.  WaUer,  2  Barn.  &  C.  401,  cited  by  counsel,  is  not  in 
point.  There  A,  a  merchant,  and  B,  a  broker,  agreed  that  the 
latter  should  purchase  goods  from  the  former,  and  in  lieu  of 
brokerage. should  receive  for  his  trouble  a  certain  proportion 
of  the  profits  arising  from  the  sale,  and  should  bear  a  propor- 
tion of  the  losses.  It  was  held  that  this  did  not  vest  in  B  any 
share  in  the  property  purchased  or  in  the  proceeds  of  it. 
Bailey,  J.,  remarked  that  if  A  had  agreed  that  B  should  have 
"  that  portion  of  the  property  itself,  it  would  no  doubt  have 
become  the  joint  property  of  the  two."  In  our  case,  the  land 
seems  to  have  been  purchased  by  the  defendant  Maxwell,  and 
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and  there  is,  as  we  have  seen,  a  declaration  of  trust  that  the 
defendant  is  to  hold  the  land  for  their  joint  benefit. 

Neither  does  the  case  of  Sprague  v.  Bond,  108  N.  C.  382, 
apply.  There,  a  grantee  of  an  absolute  deed  orally  agreed 
to  sell  the  land  and  divide  the  profits  with  the  grantor.  The 
grantee  sold  the  land,  and  it  was  held  that  oral  testimony  was 
admissible  to  prove  the  agreement  in  an  action  by  the  grantor 
for  an  account  of  the  profits.  The  court  at  the  same  time  de- 
clared that  such  an  agreement  could  not,  under  the  circum* 
stances,  be  enforced  as  a  trust  against  the  land,  because  it 
was  within  the  statute  of  frauds;  but  the  sale  having  been 
voluntarily  made  by  the  grantee,  a  recovery  was  permitted 
because  it  related  to  the  consideration  only.  The  argument 
which  assimilates  this  case  to  the  one  before  us  improperly 
assumes  that  Maxwell  had  no  enforceable  trust  against  the 
land,  whereas  we  have  seen  that  he  had  an  equitable  estate 
therein. 

Parties  owning  land  in  common  may  agree  that  the  profits, 
either  before  or  after  a  sale,  shall  be  equally  divided,  subject 
to  any  charges  that  they  may  impose  upon  their  respective 
interests,  but  until  there  has  been  a  conversion,  either  equi- 
table or  legal,  their  interests  must  necessarily  retain  the  char- 
acteristics of  real  property,  and  as  such  be  descendible  to  their 
heirs.  There  is  certainly  nothing  in  the  declaration  of  trust 
that  amounts  to  an  equitable  conversion;  for  even  if  a  power  of 
Bale  had  been  conferred  upon  the  defendant  trustee,  there  is 
nothing  in  the  language  used  which,  either  expressly  or  by 
implication,  makes  it  his  imperative  duty  to  sell,  and  "  the 
equitable  ought  must  exist  before  there  can  be  any  room  for 
the  operation  of  the  maxim  that  equity  regards  that  as  done 
which  ought  to  be  done":  3  Pomeroy's  Eq.  Jur.,  sec.  1160; 
Mills  V.  Harris,  104  N.  C.  626. 

2.  It  is  insisted,  however,  that  there  has  been  a  legal  con- 
version by  reason  of  a  sale  made  by  the  defendant.  We  think 
that  his  honor  was  warranted  in  instructing  the  jury  that  there 
was  no  sale  to  Jarvis  Maxwell.  First,  we  are  of  the  opinion 
that  the  agreement  did  not  vest  in  the  defendant  a  power  of 
sale.  It  is  very  evident  that  shortly  after  the  transaction  the 
parties  did  not  themselves  conceive  that  such  a  power  existed, 
as  they  both  joined  in  a  deed  conveying  a  part  of  the  land 
which  they  had  sold  to  one  Selby.  This,  however,  does  not 
determine  the  legal  question,  but  is  only  referred  to  as  show- 
ing the  natural  construction  that  should  be  put  upon  such 
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very  general  language  as  that  from  which  the  power  is  said  to 
be  implied.  It  is  true,  as  stated  in  Perry  on  Trusts,  766,  that 
no  particular  form  of  words  is  necessary  to  create  a  power  of 
eale.  "Any  words  which  show  an  intention  to  create  such 
power,  or  any  form  of  instrument  which  imposes  duties  upon 
a  trustee  that  he  cannot  perform  without  it,  will  necessarily 
create  a  power  of  sale  in  the  trustee."  We  find  no  words  here 
which  show  such  an  intention  or  impose  such  a  duty.  All 
that  is  said  is,  that  "  if  any  profits  are  realized  over  and  above 
these  sums,  the  same  are  to  be  equally  divided,"  etc.  Noth- 
ing is  said  about  a  sale,  the  time  when  it  is  to  be  made,  or  the 
terms  thereof;  and  if  we  are  correct  in  our  construction,  that 
Maxwell  acquired  an  equitable  estate  charged  with  certain 
indebtedness,  it  would  be  analogous  to  a  mortgage  or  trust  to 
pay  debts  which  clearly,  in  this  state,  could  not  be  foreclosed 
under  such  vague  language,  but  would  require  a  decree  of 
court.  The  cases  of  Council  v.  Averett^  95  N.  C.  131,  and  Fos- 
ter V.  Craige,  2  Dev.  &  B.  Eq.  209,  cited  by  counsel,  do  not,  in 
our  opinion,  sustain  the  contention  of  the  defendant  in  favor 
of  a  power  of  sale. 

Another  reason  in  support  of  the  ruling  of  the  court  may  be 
found  in  the  fact  that  there  was  really  no  sale  to  Jarvis  Max- 
well, as  it  is  plain  from  the  testimony  that  he  bought  the  land 
under  the  direction  and  as  the  agent  of  the  defendant;  and  if 
it  be  conceded  that  there  was  a  delivery  of  the  deed  by  the 
defendant  to  the  said  Jarvis  (which  is  not  at  all  free  from 
doubt),  and  if  the  naked  legal  title  vested  for  an  instant  in 
him  before  he  reconveyed  to  the  defendant,  the  latter  would 
etill  take  the  land  charged  with  the  trusts.  Even  if  a  stran- 
ger had  acquired  the  legal  title  with  notice,  he  would  take  it 
subject  to  the  trusts;  o /ortiori  would  the  trusts  be  binding  on 
the  trustee  who  purchased  indirectly  at  his  own  sale:  Howell 
V.  Tyler,  91  N.  C.  207;  Froneherger  v.  Leicis,  79  N.  C.  426; 
Sumner  v.  Sessoms,  94  N.  C.  371;  Gibson  v.  Barbour,  100  N.  C. 
197. 

"  3.  It  is  further  contended  that  although  the  defendant  may 
have  purchased  at  his  own  sale,  it  was  only  voidable,  and  that 
as  the  proceeds  would  be  personalty,  the  administrator  could 
ratify  the  sale,  and  that  such  ratification  and  subsequent  settle- 
ment are  a  bar  to  the  plaintiffs  claim.  If,  as  we  hold,  an 
equitable  estate  in  the  land  descended  to  the  plaintiffs,  it 
cannot  be  seen  how  the  administrator  was  entitled  to  the  pro- 
ceeds.    It  is  sufficient  to  say,  however,  in  answer  to  the  propo- 


672  Maxwell  v.  Babblnqeb.         [N.  Caroliaa, 

eition,  that  there  being  no  power  to  sell,  the  sale  was  void  and 
not  merely  voidable,  and  therefore  insusceptible  of  ratification 
by  any  one. 

4.  The  defendant  finally  insists  that  the  plaintiffs  are  barred 
by  the  statute  of  limitations.  The  defendant  was  the  trustee 
of  an  express  trust,  and  also  an  equitable  tenant  in  common 
with  the  plaintiffs.  His  possession  was  not  inconsistent  with 
his  relation  to  the  plaintiffs,  and  there  was  no  actual  ouster  or 
exclusive  possession  for  twenty  years:  Gilchrist  v.  Middleton^ 
107  N.  0.  681.  Treating  him  either  as  a  trustee  or  a  tenant 
in  common,  the  statute  would  not  be  put  in  operation  until  a 
demand  and  refusal,  and  there  was  none  on  the  part  of  the 
plaintiffs  or  their  ancestor:  Wright  v.  Cain,  93  N.  C.  296; 
Davia  v.  Gotten,  2  Jones  Eq.  430;  Huntly  v.  Huntly,  8  Ired.  Eq. 
250;  Bruner  v.  Treadgill,  88  N.  C.  361. 

5.  Under  the  view  which  we  have  taken,  the  presence  of  the 
administrator  of  P.  H.  Maxwell  was  not  necessary  to  the  de- 
termination of  the  issues  submitted  to  the  jury.  If,  however, 
his  presence  is  deemed  essential  to  a  proper  adjustment  of  the 
equities  arising  upon  the  accounting,  he  should,  upon  the  motion 
of  either  the  plaintiffs  or  defendant,  be  made  a  party:  Code, 
sec.  189.  So  far  as  we  are  able  to  see,  there  appears  to  be  no 
error  in  the  directions  given  to  the  referee;  but  the  defendant 
is  not  precluded  from  renewing  his  exceptions  to  these  upon 
the  coming  in  of  the  report. 

Upon  a  consideration  of  all  of  the  exceptions  presented  by 
the  defendant,  we  are  of  the  opinion  that  there  is  no  error. 

Limit ATioM  of  Actions  —  Co-tenancy.  — The  statnte  of  limitations  does 
not  run  in  favor  of  a  tenaut  in  common  against  his  co-tenant,  until  the  former 
has  done  something  to  make  his  po^ession  of  the  common  estate  adverse: 
Qrunhill  ▼.  Bigga,  85  Ky.  155;  7  Am.  St  Rep.  579,  and  note. 

Limitations  of  Actions  —  Trcsts.  —  As  to  the  application  of  the  statute  of 
limitations  to  express  trusts,  see  note  to  Landis  v.  Saxton,  24  Am.  St.  Rep. 
406,  407;  note  to  Bell  v.  Hudson,  2  Am.  St.  Rep.  799-801.  The  rights  of  a 
cestui  que  trust  under  an  express  trust  cannot  be  barred  by  the  statute  of  limi- 
tations so  long  as  the  trust  exists:  Pratt  v.  Thornton,  28  Me.  355;  48  Am.  Dec. 
492;  Lexington  etc.  Ins.  Co.  v.  Page,  17  B.  Mon.  412;  66  Am.  Dec.  165,  and 
note;  Smith  v.  Glover,  44  Minn.  260;  Boach  v.  Caraffa,  85  Cal.  436. 

Trusts — Trustee's  Power  to  Sell.  — A  trustee  is  presumed  to  hold 
property  for  administration,  and  not  for  sale:  Marhury  v.  E/ilen,  72  Md.  206; 
20  Am.  St.  Rep.  467.  Trustees  have  no  power  of  sale  over  trust  property 
nnlesa  it  is  given  them  expressly  or  by  implication:  Note  to  Bankin  v.  Ban' 
kin,  87  Am.  Dec.  209.  A  trustee's  power  with  respect  to  trust  property  is 
limited  by  the  instrument  creating  the  trust,  and  he  must  be  governed  strictly 
by  its  provisions:  Atkinson  v.  Beckett,  34  W.  Va.  584. 
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PiONBEB    Manufacturing    Company   v.   Phcenix 
Assurance  Co^MPANr. 

[110  North  Carolina,  176.] 

Ihsuraitcs  — Whbn  Sbvkrablk.  —  When  a  policy  of  insurance  classifies  and 
specifies  numeroas  items  of  property  and  the  sums  of  money  for  which 
they  are  sererally  insured,  the  contract  ia  not  single,  and  the  insured 
may  sue  and  recover  for  loss  or  damage  to  any  of  the  several  items,  al» 
though  he  alleges  a  total  loss  of  the  property  insured. 

Insvbancb — Recovery  under  Severable  Contract — Arbitratioic. — 
Where  a  severable  policy  of  insurance  upon  distinct  items  of  property 
provides  that  all  differences  as  to  loss  or  damage  shall  be  submitted  to 
arbitration,  and  the  insured  sues  to  recover  for  a  total  loss,  he  may  file 
an  abandonment  as  to  so  much  of  the  cause  of  action  aa  is  embraced  in  a 
demand  that  certain  differences  be  submitted  to  arbitration,  and  recover 
for  the  remainder  of  the  loss. 

Insdrancx — Pleadinq  —  Waiver.  —  When  the  insured  relies  upon  a  waiver 
of  material  conditions  in  the  policy  of  insurance,  he  must  plead  it;  but  if 
on  the  trial  it  becomes  necessary  for  him  to  show  a  waiver  of  some  im- 
material condition  in  the  policy,  he  may  prove  it  without  having  pleaded 
it,  or  he  may  amend  bis  pleadings  so  as  to  admit  the  necessary  proof. 

Action  to  recover  on  a  policy  of  insurance  covering  a  hard- 
wood factory,  together  with  its  fixtures  and  material  on  hand. 
The  policy  classified  and  specified  the  numerous  items  of 
property  covered  by  it,  and  stated  the  sura  of  money  for  which 
each  of  them  was  severally  insured.  The  remaining  facts  are 
stated  in  the  opinion.  Judgment  for  plaintiff,  and  defendant 
appealed. 

.B.  H.  Battle  and  S.  F.  Mordecai^  for  the  plaintiflf. 

/.  W.  Hinsdahy  for  the  defendant. 

Mebrimon,  C.  J.  The  court  properly  declined  to  submit  to 
the  jury  the  issues  of  fact  proposed  by  the  defendant  in  re- 
spect to  "the  engine,  two  boilers,  with  inspirator  and  connec- 
tions." These  things  had  been  eliminated  from  the  complaint 
before  the  trial  began,  for  reasons  that  will  presently  be  stated. 
They  were  not  in  question,  and  hence  all  such  issues  were  im- 
material. Indeed,  it  would  have  been  improper  to  submit 
them,  because  they  would  have  tended,  more  or  less,  to  mis- 
lead Ad  confuse  the  jury  as  to  tlio  inquiries  they  were 
charged  to  make. 

The  plaintiflf  alleged  in  its  complaint  the  total  loss  by  fire 

of  the  property  insured  by  the  policy  sued  upon,  except  an 

engine  and  two  boilers,  which  were  greatly  damaged.     Before 

the  trial  began  the  court  allowed  the  plaintiflf  to  enter  on  the 
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record  that  it  abandoned  so  much  of  its  claim  and  demand  as 
had  reference  to  and  embraced  "  the  engine,  two  boilers,  in- 
spirator, and  connections."  The  defendant,  insisting  that  the 
cause  of  action  was  single,  and  not  divisible,  excepted.  This 
exception  is  not  tenable.  The  policy  of  insurance  sued  upon 
embodies  a  single  contract  of  insurance,  but  it  does  not  insure 
the  several  articles  and  kinds  of  property  specified  and  classi- 
fied in  it  as  constituting  a  single  item  and  subject  of  insur- 
ance. It  plainly,  and  of  purpose,  classifies  and  specifies 
numerous  items  of  property  and  the  sum  of  money  for  which 
they  are  severally  insured,  the  purpose  being  to  make  order, 
convenience,  and  in  part,  at  least,  to  enable  the  insured  on  the 
one  hand  to  sue  for  and  recover  damage  as  to  any  of  the  sev- 
eral items,  and  on  the  other  hand  to  the  end  the  insurer  may 
the  more  readily  protect  himself  by  showing  that  certain  items 
were  not  destroyed,  or  were  not  wholly  so,  or  were  not  injured 
at  all.  Although  the  plaintiff  alleged  a  total  loss  of  the  prop- 
erty, if  on  the  trial  he  could  not  prove  such  loss,  he  might 
prove  a  partial  loss,  that  certain  items  specified  were  wholly 
lost,  that  others  were  injured  and  rendered  valueless  or  par- 
tially so,  and  the  defendant  might  show  as  a  matter  of  defense 
that  certain  items  or  pieces  of  property  were  not  destroyed,  or 
only  slightly  damaged.  The  nature  and  terms  of  the  contract 
of  insurance  in  this  case,  and  the  purpose  of  the  action,  con- 
template and  intend  that  the  plaintiff  may  recover,  and  the  de- 
fendant may  make  defense,  as  just  indicated.  The  formal  entry 
of  abandonment  of  claim  as  to  the  particular  things  mentioned 
was  really  not  necessary,  but  it  did  no  harm  or  prejudice  to 
the  defendant;  indeed,  it  served  the  good  purpose  of  putting 
controversy  as  to  them  out  of  the  case;  and  thus  out  of  the 
case,  all  issues  as  to  them  and  all  evidence  bearing  upon  and 
in  respect  to  them  were  unnecessary,  irrelevant,  and  improper. 
The  plaintiff  formally  ceased  to  claim  damages  under  the  con- 
tract on  account  of  them. 

The  policy  of  insurance,  among  other  things,  provides  that 
"if  at  any  time  differences  shall  arise  as  to  the  amount  of  loss 
or  damage,  or  as  to  any  question,  matter,  or  thing  arr  ing  out 
of  this  insurance,  every  such  difference  shall,  at  the  written 
request  of  either  party,  be  submitted,  at  equal  expense  to  each 
of  the  parties,  to  two  competent  and  impartial  persons,"  etc. 
Differences  arose  as  to  the  extent  of  loss  and  damage  as  to 
*'the  engine  and  two  boilers,  with  the  inspirator  and  connec- 
tions," and  the  defendant  demanded  in  writing  that  these  dif- 
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ferences  be  submitted  as  above  provided.  The  plaintifiF  de- 
clined to  so  submit  the  same.  Afterwards,  in  this  action,  it 
was  decided  that  the  plaintiff  could  not  maintain  its  actioa 
until  such  submission  had  been  made:  See  Pioneer  Mfg.  Co. 
V.  Phoenix  Assurance  Co.f  106  N.  C.  28.  The  defendant  insists 
that  although  the  plaintiff  abandons  its  claim  as  to  the  things 
last  mentioned,  it  cannot  maintain  this  action,  because  it  so 
refused  to  submit  the  difference  mentioned.  But  the  policy 
does  not  so  provide,  nor,  as  we  have  seen,  is  there  anything  in 
the  nature  and  purpose  of  the  contract  embodied  in  it  that 
prevents  the  plaintiff  from  maintaining  his  action  as  to  so 
much  of  the  cause  of  action  alleged  as  is  not  embraced  by  the 
defendant's  demand  that  certain  specified  differences  be  sub- 
mitted to  arbitration.  This  action  was  not  founded  solely 
upon  the  latter  account, — its  compass  and  purpose  extended 
to  all  damages  sustained  by  the  plaintiff  on  account  of  all 
loss  insured  against  by  the  policy.  If  the  plaintiff  could  not 
for  any  cause  recover  as  to  loss  sustained  on  a  particular  ac- 
count, he  might,  nevertheless,  recover  as  far  as  the  merits  of 
the  case  in  his  favor  would  allow.  The  failure  to  maintain 
the  action  successfully  as  to  damages  sustained  on  a  single 
account,  among  many,  did  not  necessarily  put  an  end  to  it. 
It  continued  for  all  proper  purposes.  Nor  did  this  court  de- 
cide otherwise  when  this  case  was  before  it  by  a  former  appeal. 
For  the  present  purpose  it  decided  no  more  than  that  the  ac- 
tion could  not  be  maintained  as  to  so  much  of  the  cause  of 
action  as  was  embraced  by  the  defendant's  demand  that  cer- 
tain differences  be  submitted  to  arbitration.  We  cannot  con- 
ceive of  any  just  or  even  plausible  reason  why,  as  to  a  second 
cause  of  action,  or  other  separate  item  of  damage  sustained, 
the  action  might  not  be  made  available.  Indeed,  it  ought  to 
be  continued  until  it  completes  its  purpose  as  nearly  as  prac- 
ticable. We  are  not  called  upon  to  decide  whether  the  plain- 
tiff could  in  any  case  maintain  a  second  action  upon  the  same 
policy  as  to  items  of  loss  not  embraced  by  this  action,  but 
embraced  by  the  policy. 

The  defendant  alleged  in  its  answer  that  the  plaintiff  had 
failed  upon  demand  to  furnish  it  "  with  plans  and  specifica- 
tions of  the  building  destroyed,"  and  '•  with  plans  and  speci- 
fications of  the  one-story  frame,  tin-roof,  main  factory  building, 
with  shed  and  engine-room";  and  that  it  also  failed  to  fur- 
nish "the  duly  verified  certificate  of  some  reliable  and  re- 
flponsible  builder  as  to  the  actual  cash  value  of  the  building; 
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insured  immediately  before  the  fire."  The  plaintiff  on  the 
trial  produced  evidence  tending  to  prove  that  it  had  furnished 
proof  of  its  loss  as  required  by  the  policy,  except  in  the  re- 
spects above  mentioned,  and  it  also  offered  evidence  tending 
to  prove  that  it  had  furnished  specifications  of  the  buildings 
mentioned  as  far  as  it  could  by  reasonable  diligence  do.  It 
further  produced  evidence  to  prove  that  the  defendant  had 
waived  the  demands  above  mentioned.  The  court  admitted 
evidence  tending  to  prove  such  waiver,  and  submitted  perti- 
nent issues  to  the  jury  in  that  respect.  The  defendant  ob- 
jected to  this  evidence  and  the  submission  of  such  issues, 
because  there  was  no  allegation  of  such  or  any  waiver  in  the 
complaint,  and  further  upon  the  ground  that  there  was,  as  it 
insisted,  no  evidence  of  a  waiver.  Where  a  party  relies  upon 
a  waiver  of  something  required  to  be  done  incident  to  a  cause 
of  action,  particularly  in  respects  material  and  important,  he 
should  allege  the  same  in  proper  connection  in  the  pleadings, 
and  it  would  be  safer  and  better  to  do  so  in  all  cases.  But 
where  on  the  trial  in  the  action  he  fails  to  prove  sufficiently 
his  compliance  with  some  requirement  that  does  not  affect 
the  real  and  substantial  merits  of  the  matter  in  controversy, 
there  is  no  sufficient  reason  why  he  may  not  at  once  suggest 
and  prove  the  waiver  if  he  can,  and  thus  help  out  his  defect- 
ive proofs.  If  the  party  offering  such  proof  had  been  negli- 
gent, the  court  might  decline  to  admit  the  same,  and  if  the 
opposing  party  should  be  surprised,  it  might  in  a  proper  case 
allow  a  mistrial  on  just  terms  as  to  costs.  The  court  might 
also  allow  appropriate  amendments  of  the  pleadings.  Such 
practice  can  do  no  harm,  and  in  many  cases  it  might  promote 
the  ends  of  justice.  It  is  quite  in  harmony  with  the  liberal 
spirit  of  the  Code  of  Civil  Procedure,  made  manifest  in  many 
of  its  provisions.  In  such  case  it  is  not  necessary  that  a  per- 
tinent issue  be  submitted  to  the  jury,  but  the  court  may  do  so 
in  its  discretion,  with  a  view  to  convenience  and  the  more  dis- 
tinctive and  intelligent  ascertainment  of  the  fact,  unless  where 
in  possible  cases  a  party  might  suffer  prejudice  from  it. 

The  defendant's  counsel  insisted  earnestly  on  the  argument 
that  there  was  no  evidence  on  the  trial  of  such  waiver  sug- 
gested by  the  plaintiff.  We  have  carefully  examined  the 
evidence  sent  to  this  court,  and  are  clearly  of  opinion  there 
was  such  evidence,  as  well  as  evidence  to  the  contrary.  The 
jury  acting  upon  the  whole,  rendered  their  verdict  upon  the 
material  issues  favorable  to  the  plaintiff. 
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The  defendant  propounded  to  the  plaintifif,  as  it  might  do 
under  a  provision  of  the  policy,  certain  questions,  which  it 
failed  to  answer.  It  is  insisted  that  such  failure  is  fatal  to  the 
plaintiff's  recovery.  This  contention  is  unfounded.  The  evi- 
dence and  information  intended  to  be  elicited  by  these  ques- 
tions were  not  pertinent  or  material  on  the  trial.  They  related 
to  the  "  engine  and  two  boilers,  including  inspirator  and  con- 
nections." As  we  have  seen,  these  things  were  eliminated 
from  the  action,  and  all  inquiry  concerning  them  was  imma- 
terial and  irrelevant. 

There  are  numerous  exceptions,  several  of  which  were  prop- 
erly abandoned  on  the  argument.  The  others  are  disposed  of 
by  what  we  have  said,  except  such  as  are  unimportant  and 
plainly  without  merit. 

Afl&rmed.  ^ 

Insurancb  Contbact,  DrvisiBiLiTT  OT.  — Upon  tbe  question  of  the  en- 
tirety or  divisibility  of  contracts  of  insurance  covering  different  kinds  of 
property,  each  separately  valued,  where  the  premium  is  paid  in  gross,  there 
■eems  to  be  a  variance  of  authorities:  McQueeny  v.  Phoenix  Im.  Co.,  52  Ark. 
257;  20  Am.  St.  Rep.  179;  LocmU  v.  Rockford  Ina.  Co.,  77  Wis.  87;  20  Am. 
St.  Rep.  96;  State  his.  Co.  v.  Schreck,  27  Neb.  527;  20  Am.  St.  Rep.  696; 
MeniU  v.  Agricultural  Int.  Co.,  73  N.  Y.  452;  29  Am.  Rep.  184;  HaveM  v. 
Home  Ins.  Co.,  Ill  Ind.  90;  60  Am.  Rep.  689;  Oeias  v.  Franklin  Ins.  Co.,  123 
Ind-  172;  18  Am.  St  Rep.  324;  Pkenix  Ins.  Co.  v.  Piekel,  119  Ind.  155;  12 
Am.  St.  Rep.  393,  in  all  of  which  cases  the  authorities,  both  pro  and  con,  are 
collected  and  commented  upon.  In  Pratt  v.  Dwelling 'house  etc  Ins.  Co.,  130 
N.  Y.  206,  a  contract  of  insurance  upon  different  kinds  of  property,  each  sepa- 
rately  valued,  was  considered  as  severable,  notwithstanding  the  fact  that 
only  one  premium  was  paid,  and  tbe  amount  insured  constituted  the  sam 
total  of  the  valuations. 

Insuramck  —  Waiver — Plkadtnq. — Where  an  assured  relies  upon  a 
waiver  of  compliance  with  conditions  contained  in  his  policy,  he  must  plead 
the  waiver:  East  Texas  Ins.  Co.  v.  Brown,  82  Tex.  631;  Eiseman  v.  Hawkeys 
Ins.  Co.,  74  Iowa,  11;  and  such  a  waiver  may  be  set  up  by  way  of  a  replica* 
4ion:  Brown  r.  Oommereial  Fire  Ins.  Co.,  86  Ala.  189. 
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[110  NOBTH  Cabolima,  193.] 

Ihsurakcb  —  Time  to  Sce  —  Waiver  by  Aqent.  —  When  an  insurance 
adjuster  has  a  right  under  the  policy  sued  on  to  insist  upon  the  produc< 
tion  of  further  proofs  of  loss  in  addition  to  those  furnished,  such  power 
necessarily  involves  authority  to  waive  a  requirement  of  the  policy  that 
action  must  be  brought  within  a  certain  time  after  loss,  if  the  additional 
proofs  required  cannot  be  obtained  within  that  time. 

IxsuRAKCE  —  Time  to  Sue  —  Waiver  bt  Agent.  —  When  an  adjuster  for 
an  insurance  company  persistently  demands  further  proofs  of  loss  in  ad* 
dition  to  those  already  furnished,  with  full  notice  that  they  cannot  be 
obtained  until  long  after  the  time  within  which  suit  is  required  to  be 
brought  under  a  condition  in  the  policy,  such  condition  will  be  deemed 
to  have  been  waived  by  the  insurer,  and  he  will  be  estopped  from  insist* 
ing  on  its  enforcement. 

Insurance  —  Condition  as  Contract  —  Waiver  —  Estoppel.  —  A  condi- 
tion in  an  insurance  policy  that  a  failure  to  bring  suit  within  a  certain 
time  after  loss  shall  constitute  a  forfeiture  is  a  contract,  and  not  a  stat- 
ute of  limitations,  and  may  be  waived  by  the  insurer,  or  he  may  be  es- 
stopped  by  his  acts  from  insisting  upon  its  enforcement. 

Iksurancb  —  Conditions — Waiver.  —  A  stipulation  in  a  policy  of  insurance 
that  no  agent  of  the  company  is  authorized  to  change  its  terms  and  con- 
ditions, and  that  they  shall  not  be  waived  except  in  writing  indorsed  on 
the  policy,  does  not  apply  to  conditions  to  be  performed  after  the  loss  is 
incurred,  nor  invariably  to  the  warranties  of  the  contract  if  any  fraud  be 
practiced. 

Iksurakob  —  Conditions  —  Waiver  bt  Aqent.  —  When  the  insured  is  led 
by  the  conduct  of  an  agent  of  the  insurer,  acting  within  the  scope  of  hia 
authority,  to  believe  that  one  stipulation  in  the  policy  will  not  be  in- 
sisted on,  or  such  agent  insists  upon  the  performance  of  another  stipula- 
tion inconsistent  with  the  enforcement  of  the  first,  the  latter  is  deemed 
to  be  waived  without  indorsement  on  the  policy. 

Action  to  recover  on  a  policy  of  fire  insurance.  Judgment 
for  plaintiffs,  and  defendant  appealed. 

A.  C.  Zollicoffer^  for  the  plaintiffs. 

J.  W,  Hinsdale^  for  the  defendant. 

Avery,  J.  (after  stating  the  case).  In  his  first  interview 
with  the  plaintiffs,  soon  after  the  fire,  which  occurred  July  31, 
1888,  the  adjuster  of  the  defendant  told  them  that  their  "books 
were  not  straight,  but  he  would  give  them  time  to  straighten 
them,  and  would  (then)  adjust  the  loss."  Inside  of  the  sixty 
days'  limit  fixed  in  the  policy,  the  plaintiffs  forwarded  proofs 
of  loss,  which  seem  now  to  have  been  sufficient,  as  no  further 
objection  is  urged  to  them.  After  waiting  for  an  acknowledg- 
ment of  the  receipt  of  proof  of  loss,  or  for  some  further  state- 
ment of  the  objection  to  their  books,  until  May,  1889,  the 


March,  1892.]     Dibbbell  v.  Georgia  Home  Ins.  Ca        679 

plaintiffs  seem  to  have  determined  upon  aggressive  action  for 
the  recovery  of  their  demand  against  defendant.  Meantime, 
Spencer,  the  adjuster,  says  that  he  made  no  objection  to  the 
proof  of  loss,  because  it  was  not  incumbent  on  him  to  do  so. 

So  soon  as  the  plaintiffs  began  to  move,  first,  by  insisting 
upon  knowing  the  adjuster's  objection  to  a  settlement,  and 
then,  on  May  10,  1889,  by  demanding,  through  their  attorneys, 
of  the  president  of  the  company,  the  immediate  payment  of 
one  thousand  dollars,  with  interest  from  October  1,  1888,  the 
adjuster  seemed  to  feel  it  incumbent  on  him  to  meet  them 
with  counter-demands  for  duplicate  bills  of  all  of  the  tobacco 
received  at  the  warehouse  in  January,  1887.  When  the  plain- 
tiffs had  sent  for  these  bills  and  met  Spencer  again,  they  were 
informed  that  he  insisted,  according  to  the  stipulations  in  the 
policy,  that  he  should  have  for  examination  duplicate  bills  of 
all  tobacco  received  at  the  warehouse  from  January  1,  1887, 
till  July  31, 1888.  As  the  policy  covered  tobacco  in  the  ware- 
house that  was  owned  absolutely  by  plaintiffs,  as  well  as  that 
consigned  to  them  to  sell  on  commission,  he  contended  that 
he  had  the  right  to  compare  the  books  and  the  duplicate  bills. 
When  told  by  the  plaintiffs,  on  June  1,  1889  (eleven  months 
after  the  loss  was  sustained),  that  it  would  then  take  them  six 
months  to  comply  with  his  new  demand  for  duplicate  bills  for 
eighteen  months  instead  of  for  the  month  of  January,  1887, 
only,  Spencer  replied  that  plaintiffs  must  do  the  best  they 
could,  and  inform  him  when  they  should  get  the  bills,  and  he 
would  adjust  the  loss.  The  plaintiffs,  taking  him  at  his  word, 
began  to  get  up  duplicate  bills;  but,  according  to  the  uncon- 
tradicted testimony  of  R.  L.  Dibbrell,  found  it  impossible  to 
finish  the  work  before  January  1,  1890.  When  they  did  in- 
form the  adjuster  of  their  readiness  to  comply  with  his  de- 
mand, they  could  not  induce  him  to  answer  even  a  registered 
letter  communicating  the  fact.  He  then  claimed  that  while 
the  plaintiffs  were  engaged  in  the  vain  effort  to  comply  with 
a  demand  performed  in  accordance  with  one  stipulation  of  the 
policy,  they  had  forfeited  their  right  of  action  under  another 
stipulation,  which  restricted  them  in  its  exercise  to  twelve 
calendar  months  after  the  loss  occurred.  The  adjuster  had 
felt  it  incumbent  on  himself  to  warn  them  of  the  Scylla  of 
defective  proofs,  but  had  carefully  refrained  from  suggesting 
that,  in  avoiding  that,  they  would  be  stranded  on  the  Charybdia 
of  delay  in  initiating  suit.  If  they  had  brought  their  action 
when  their  counsel  proposed  to  issue  summons,  on  the  12th  of 
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May,  1889,  the  defendant  would  have  resisted  their  recovery, 
upon  the  ground  that  they  had  failed  when  "  required "  to 
"furnish  original  or  properly  certified  invoices  of  all  property 
insured."  The  original  bills  of  tobacco  bought  by  them  or 
cent  by  customers  for  sale  were  destroyed,  and  duplicates 
could  not  be  gotten  in  less  than  six  months. 

The  enforcement  of  both  conditions  of  the  policy  at  the 
same  time  was  not  possible,  and  the  question,  therefore,  natu- 
rally arises,  whether,  by  demanding  compliance  with  the  one 
stipulation,  the  agent  of  the  company  did  not  waive  the  right 
to  insist  upon  the  performance  of  any  other,  the  enforcement 
of  which  was  inconsistent  with  his  own  demand.  It  seems  to 
us  that  if  the  adjuster  had  a  right  to  insist  upon  the  produc- 
tion of  the  vouchers,  or  to  waive  such  proof  as  he  deemed  hett 
for  the  company,  such  power  necessarily  involved  the  authoj  •• 
ity  also  to  waive  the  requirement  that  the  action  should  li  i 
brought  before  such  papers  could  be  obtained.  Wherever  x 
company  empowers  an  agent  specially  to  do,  or  the  scope  <if 
his  agency  permits  him  to  do,  any  act  inconsistent  with  th| 
idea  that  the  company  will  insist  upon  a  forfeiture  under ;» 
given  condition  in  the  policy,  then  such  act  when  done  by  hiijk 
must  be  construed  as  a  waiver  of  the  right  to  demand  its  en« 
forcement:  2  May  on  Insurance,  sees.  497,  505.  This  prin  • 
ciple  has  been  distinctly  recognized  by  this  and  other  courtu 
of  the  country  so  often  that  it  ought  not  to  be  deemed  neces- 
sary to  cite  authority  in  support  of  it.  In  the  case  of  Gruhhw 
v.  North  Carolina  Home  Ins.  Co.,  108  N.  C.  477,  23  Am.  St. 
Rep.  62,  this  court  held  that  where  an  adjuster  required  tho 
insured  to  furnish  invoices  of  goods  destroyed,  proofs  of  loss, 
or  plans  and  specifications  of  buildings  burned,  or  to  appear 
for  examination,  such  act  amounted  to  a  waiver  of  the  righi 
to  insist  upon  a  forfeiture  for  failure  to  comply  with  a  condi- 
tion of  the  policy  relieving  the  company  from  the  contract,  in 
case  of  subsequent  insurance  of  the  same  property  without  the 
written  consent  of  the  company  indorsed  on  the  policy.  Thijf 
view  is  sustained  by  the  decisions  of  other  courts,  some  ol' 
which  have  emanated  from  the  most  eminent  jurists  of  th<i 
country:  Pennsylvania  Fire  Ins.  Co.  v.  Kittle,  39  Mich.  51j 
Titus  V.  Olens  Falls  Ins.  Co.,  81  N.  Y.  410;  Cannon  v.  Honrn 
Ins.  Co.,  53  Wis.  585;  Webster  v.  Phoenix  Ins.  Co.,  26  Wis.  67; 
17  Am.  Rep.  479.  In  Grubbs's  case  the  adjuster  made  the 
demand,  as  in  this  case,  for  duplicate  invoices  in  place  of  those 
destroyed  by  the  fire,  and  the  ruling  of  the  court  rested  on  the 
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very  substantial  reason  that  if  the  adjuster,  acting  in  the 
scope  of  his  authority,  insisted  that  the  insured  s-hould  incur 
the  expense  of  collecting  these  invoices,  such  a  demand  was 
inconsistent  with  the  idea  that  the  policy  was  forfeited.  A  per- 
sistent demand  for  proofs,  with  full  notice  that  they  could  not 
be  gotten  till  six  months  after  the  expiration  of  the  limit  of 
twelve  calendar  months  (and  then  by  incurring  expense  and 
performing  much  labor),  was  an  act  in  the  scope  of  the  ad- 
juster's authority,  but  utterly  inconsistent  with  the  present 
contention  of  the  company  that  the  right  of  action  was  for- 
feited by  failure  to  issue  a  summons  before  July  31,  1889, 
Speaking  through  its  adjuster,  the  corporation  said,  in  effect, 
at  the  end  of  eleven  months  after  the  fire:  If  you  sue  now,  the 
company  will  resist  recovery  on  the  ground  that  you  have 
failed  to  furnish  duplicate  invoices  on  the  demand  of  its  au- 
thorized agent,  in  accordance  with  the  conditions  of  the  pol- 
icy: Indiana  Ins.  Co.  v.  Capehart,  108  Ind.  270.  When,  by 
this  shrewd  device,  the  insured,  who  has  paid  the  premiums 
and  complied  with  his  contract,  is  induced  to  engage  in  the 
laborious  and  expensive  work  of  collecting  duplicate  invoices 
of  tobacco  received  for  eighteen  months  before  the  fire,  and  to 
allow  twelve  calendar  months  to  elapse,  while  so  occupied, 
without  instituting  suit,  the  adjuster,  having  played  bis  part, 
is  relegated  to  the  background,  and  the  company,  by  its  coun- 
sel, comes  into  court  and  says:  "It  is  true,  the  adjuster  had  the 
right  to  insist  upon  further  proofs  of  loss  under  the  condition 
of  the  policy,  but  in  fact,  sufficient  proof  had  already  been 
furnished  him  by  the  insured,  though  it  was  not  incumbent 
on  him  to  admit  it,  and  he  had  a  right  to  insist,  as  he  did, 
upon  the  insufficiency  of  the  proof  sent  on  September  25, 1888; 
but  the  adjuster  was  only  a  special  agent  as  to  the  stipulation 
limiting  the  time  bringing  the  action."  By  the  terms  of  the 
policy  the  insured  was  bound  to  furnish  proofs  of  loss  within 
eixty  days  after  the  fire  occurred,  and  it  was  not  on  argument, 
and  we  suppose  will  not  now  be  denied,  that  the  adjuster,  or 
other  agent  of  a  conjpany  intrusted  with  the  duty  of  receiving 
and  passing  upon  the  statement  of  the  loss,  has,  by  implica- 
tion arising  out  of  the  authority  given  him,  the  power  to  extend 
the  time  for  furnishing  the  proofs:  Lycoming  Co.  MvU.  Ins.  Co. 
T.  Schollenbergery  44  Pa.  St.  259. 

So  it  is  well  settled,  that  if,  instead  of  extending  the  time 
for  filing  proofs  of  loss,  the  adjuster,  who  is  charged  with  the 
duty  of  examining  them,  informs  the  assured  before  the  ex- 
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piration  of  the  sixty  days  that  he  denies  the  justice  of  hi» 
claim  and  will  not  pay  it,  such  conduct,  by  implication,  ren- 
ders it  unnecessary  to  make  out  a  statement  of  loss,  and  is 
held  to  be  a  waiver  of  the  requirement  to  furnish  it,  as  well 
as  of  the  condition  that  suit  shall  not  be  brought  within  that 
time:  Georgia  Home  Ins.  Co.  v.  Jacobs,  56  Tex.  366;  2  May  on 
Insurance,  sec.  504.  As  a  general  rule,  if  the  insurer,  through 
the  conduct  of  any  agent  acting  within  the  scope  of  his  author- 
ity, lead  the  insured  into  an  infraction  of  one  of  the  conditions 
of  a  policy  by  insisting  upon  the  performance  of  a  duty  en- 
joined by  another  clause  of  the  policy,  and  inconsistent  with 
the  observance  of  such  condition,  the  insurer  will  be  estopped 
from  insisting  upon  a  forfeiture:  2  May  on  Insurance,  p.  1144, 
and  notes  2,  3,  sees.  497,  499.  And  it  has  been  expressly  held, 
that  "  statements  by  a  local  insurance  agent  that  the  plain- 
tiff's loss  was  all  right,"  and  that  the  company  would  pay  the 
amount,  constitutes  a  waiver  by  the  company  of  the  clause 
in  the  policy  requiring  formal  proof  of  loss,  and  also  "  the  one 
barring  suits  not  brought  within  one  year":  Ide  v.  Insurance 
Co.,  2  Burr.  235;  2  May  on  Insurance,  sec.  504.  The  author- 
ities cited,  and  many  others,  recognize  the  power  of  even  a 
local  agent,  while  acting  within  the  scope  of  his  authority,  to 
waive  the  forfeiture  prescribed  for  the  infraction  of  a  givea 
condition  in  a  policy  by  leading  him  into  the  reasonable  be- 
lief that  it  will  not  be  insisted  on,  and  they  also  lay  down  the 
principle  that  the  company  is  estopped  in  such  cases  from 
taking  advantage  of  the  breach  of  the  condition,  because  it 
would  be  fraudulent  to  do  so.  In  Muse  v.  London  Assurance 
Co.,  108  N.  C.  242,  it  is  declared  that  such  stipulations,  operat- 
ing as  forfeitures,  are  construed  strictly,  and  comparatively 
slight  evidences  of  waiver  have  been  held  sufficient  to  prevent 
their  enforcement:  Ripey  v.  JEtna  Ins.  Co.,  29  Barb.  552;  Amet 
V.  New  York  Union  Ins.  Co.,  14  N.  Y.  253. 

Counsel  for  defendant  seem  to  have  overlooked  the  fact  that, 
the  plaintifiFs  are  not  insisting  that  the  defendant  company, 
by  the  conduct  or  the  words  not  reduced  to  writing  of  its  au- 
thorized agents,  could  extend  the  operation  of  a  statute  of 
limitations,  but  that  it  could,  by  language  uttered  and  acts 
done  by  such  agents  while  in  the  line  of  duty,  waive  the  ex- 
action of  a  forfeiture,  which  is  not  favored  by  the  court.  Says 
Judge  Christiancy,  in  Peoria  etc.  Ins.  Co.  v.  Hall,  12  Mich. 
211,  in  referring  to  a  stipulation  similar  to  that  under  consid- 
eration: "  If  valid  at  all,  it  was  valid  as  a  contract,  not  as  a 
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Blatute.  A  limitation  fixed  by  statute  is  arbitrary  and  per- 
emptory, admitting  of  no  excuse  for  delay  beyond  the  period 
fixed,  unless  such  excuse  be  recognized  by  the  statute  itself. 
But  a  limitation  by  contract  (if  valid)  must,  upon  the  princi- 
ple governing  contracts,  be  more  flexible  in  its  nature,  and 
liable  to  be  defeated  or  extended  by  an}'  act  of  the  defendant 
which  has  prevented  the  plaintiff  from  bringing  his  action 
within  the  prescribed  period."  In  that  case  it  was  held  that 
the  condition  was  waived  by  furnishing  no  opportunity  to 
plaintiff  to  serve  process  just  before  the  expiration  of  the 
twelve  months.  A  case  directly  in  point  is  Ames  v.  New  York 
Union  Ins.  Co.,  14  N.Y.  253,  wherein,  discussing  the  waiver  of 
a  similar  condition  that  suit  must  be  brought  within  six 
months,  the  court  said :  "  The  defendants  had  it  in  their  power, 
by  objecting  to  the  proofs  of  loss  and  neglecting  or  refusing  to 
file  them,  to  extend  the  time  in  which  they  were  required  to 
pay  beyond  the  period  of  six  months  after  the  occurrence  of 
the  loss,  and  in  such  case  clearly  it  could  not  be  pretended 
that  the  insured  had  stipulated  away  his  right  of  action,  but 
the  defendants  would  be  deemed  to  have  waived  the  twelfth 
condition.  In  this  case  the  proofs  of  loss  were  delivered  tc 
the  defendant  some  nine  days  after  the  fire.  They  were  re- 
tained without  objection  eighty-five  days,  or  within  five  days 
of  the  time  when  the  loss  was  due  and  payable  by  the  ninth 
condition.  It  was  then  first  suggested  by  the  secretary  that 
the  proofs  were  incomplete  in  not  setting  forth,  as  required, 
whether  or  not  the  insured  property  was  encumbered.  Seven 
days  thereafter,  and  on  the  14th  of  October,  the  plaintiff  trans- 
mitted an  affidavit  to  the  company  supplying  the  alleged 
defect.  No  further  objection  was  heard  from  the  defendants, 
but  they  had  secured  all  that  was  probably  desired,  —  an  ex- 
tension of  time  for  ninety  days  from  the  14th  of  October,  and 
put  it  out  of  the  power  of  the  plaintiff  to  successfully  maintain 
an  action  commenced  within  six  months  after  the  Ipss  oc- 
curred. He  was  told,  in  effect,  that  the  defendants  would  in- 
sist on  the  terms  of  the  ninth  condition  (which  provided  that 
suit  could  not  be  brought  for  ninety  days  after  filing  proof  of 
loss),  as  to  the  time  when  the  loss  was  due  and  payable,  and 
that  if  he  commenced  an  action  to  avoid  the  bar  prescribed 
by  the  twelfth  condition,  they  should  interpose  the  defense 
that  by  the  contract  the  insurance  money  was  not  yet  due  and 
payable.  It  cannot  be  doubted  that  the  defendants  intended 
to  and  did  waive  the  limitation  stipulated  by  the  twelfth  con- 
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dition."  This  opinion  is  cited  with  approval  by  leading  text- 
writers  and  many  of  the  courts.  Says  2  May  on  Insurance, 
sec.  605:  "  Thus  the  insured  is  estopped  to  object  to  a  failure 
to  bring  suit  within  the  time  limited  by  an  offer  to  pay  the 
loss  afterwards  or  when  such  failure  is  induced  by  the  conduct 
of  the  insurer  ";  citing  Ames's  case  to  sustain  the  position. 

In  Muse  v.  London  Assurance  Co.,  108  N.  C.  242,  this  court, 
following  the  current  of  authority,  held  that  the  stipulation 
that  there  should  be  a  forfeiture  unless  suit  should  be  brought 
within  twelve  months  after  the  loss  operated  as  a  contract 
which  might  be  waived,  and  not  as  a  statute  of  limitation. 
Indeed,  in  that  case  it  was  declared  that  plaintiff  might  have 
submitted  to  judgment  of  nonsuit,  and  brought  a  new  action 
within  a  year  after  such  judgment,  though  after  the  expiration 
of  twelve  months  from  the  fire,  if  the  limit  had  been  imposed 
by  a  statute  instead  of  by  contract.  When  the  rights  of  Muse 
were  declared  lost,  because  the  principles  applicable  to  the 
statute  of  limitations  did  not  apply  to  a  contract,  we  are  at  a 
loss  to  understand  how  counsel  can  contend  that  in  the  case 
under  consideration  the  plaintiffs  have  lost  their  right  of  action 
because  the  bar  of  the  statute  of  limitations  cannot  be  extend- 
ed except  by  an  agreement  in  writing  and  upon  consideration, 
or  at  any  rate  a  direct  promise  not  to  plead  it.  Neither  Joyner 
V.  Maasey,  97  N.  C.  148,  nor  any  of  the  class  of  cases  to  which  it 
belongs,  applies  to  that  at  bar.  We  might  concede  the  law  in 
its  application  to  statutes  of  limitation  to  be  just  what  counsel 
insisted  that.it  was,  and  still  the  plaintiffs  would  be  protected 
by  the  well-established  principle  that  contracts  providing  for 
forfeitures  are  more  "  flexible  "  than  statutes  of  limitation,  and 
may  be  waived  by  very  slight  circumstances:  Muse  v.  London 
Assurance  Co.,  108  N.  C.  242;  Peoria  etc.  Ins.  Co.  v.  Hall,  12 
Mich.  211;  Ames  v.  New  York  Union  Ins.  Co.,  14  N.  Y.  253;  2 
May  on  Insurance,  sec.  505.  The  usual  stipulation  in  a  policy 
that  no  agent  of  the  company  is  authorized  to  change  its  terms 
or  conditions,  and  that  they  shall  not  be  waived  except  in  writ- 
ing indorsed  on  the  policy,  does  not  apply  to  conditions  to  be 
performed  after  the  loss  is  incurred,  nor  invariably  even  to  the 
warranties  of  the  contract,  if  any  fraud  be  practiced:  Carson  v. 
Jersey  City  Ins.  Co.,  43  N.  J.  L.  300;  39  Am.  Rep.  584;  Whited 
V.  Germania  F.  Ins.  Co.,  76  N.  Y.  421;  32  Am.  Rep.  330;  In- 
diana Ins.  Co.  V.  Capehart,  108  Ind.  270;  Fishbeck  v.  Phoenix 
Ins.  Co.,  54  Cal.  422;  Day  v.  Dwelling  House  Ins.  Co.,  81  Me. 
244;  Universal  Mut.  F.  Ins.  Co.  v.  Weiss,  108  Pa.  St.  20;  Horn- 
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thai  V.  Western  Ins.  Co.,  88  N.  C.  71;  Dupree  v.  Virginia  Home 
Ins.  Co.,  92  N.  C.  422;  93  N.  C.  240;  Gruhbs  v.  North  Carolina 
Home  Ins.  Co.,  108  N.  C.  477;  23  Am.  St.  Rep.  62;  Follette  y. 
United  States  Mut.  Ace.  Ass'n,  107  N.  C.  240;  22  Am.  St.  Rep. 
878;  Lamherton-  v.  Connecticut  Fire  Ins.  Co.,  39  Minn.  129. 
Where,  as  in  our  case,  the  insured  is  led  by  the  conduct  of 
an  agent  of  the  company,  acting  within  the  scope  of  his  au- 
thority, to  believe  that  the  stipulation  will  not  be  insisted  on, 
or  such  agent  insists  upon  another  stipulation  inconsistent 
with  its  enforcement,  the  condition  is  deemed  waived  without 
the  indorsement  on  the  policy. 

The  plaintiffs*  counsel,  on  May  10,  1889,  demanded  a  set 
tlement  of  the  president,  and  the  secretary  replied  referring 
them  to  the  adjuster,  who  had  "the  matter  in  hand"  and 
would  treat  with  them,  thus  waiving  directly  their  right  to 
arrange  the  matters  in  controversy,  if  such  authority  woull 
otherwise  have  been  exclusively  in  them,  and  holding  the  a'l- 
juster  out  to  the  plaintiffs  as  armed  with  full  power  to  reprr- 
sent  the  company  and  treat  with  the  plaintiffs,  or  their  attor- 
neys in  their  stead,  as  fully  as  they  or  either  of  them  could 
do.  The  facts  in  our  case,  therefore,  present  a  peculiar  aspect, 
in  that  the  adjuster  is  expressly  clothed  with  plenary  power 
in  the  conduct  of  the  settlement,  as  far  as  the  president  and 
the  secretary  of  the  company  could  confer  such  authority. 
Considering  Spencer,  then,  as  the  representative  of  the  presi- 
dent, and  so  held  out  by  his  letter,  he  had  authority,  either 
directly  or  by  implication,  as  a  general  agent  of  the  company, 
in  the  language  of  Chief  Justice  Smith  in  Hornthal  v.  Western 
Ins.  Co.,  88  N.  C.  71,  '*  to  waive  a  forfeiture,  and  dispense  with 
what  would  otherwise  cause  it." 

We  are  aware  that  it  is  possible  to  find  authority  in  support 
of  a  different  view  of  this  case  from  that  taken  by  us,  but  we 
prefer,  as  between  conflicting  opinions,  to  follow  that  line  of 
authorities  that  does  not  leave  an  ignorant  individual  who 
has  made  an  honest  effort  to  perform  his  contract  at  the  mercy 
of  shrewd  agents  of  corporations  because  of  stipulations  with 
which  he  has  been  bound  hand  and  foot.  We  have  no  sym- 
pathy with  any  construction  of  contracts  which  would  leave 
the  courts  powerless  in  the  presence  of  an  acknowledged  fraud, 
though  it  be  perpetrated  by  hedging  one  about  with  restrictive 
conditions  and  forfeitures,  so  that,  pursue  what  course  he  will, 
he  runs  counter  to  a  stipulation  which,  if  strictly  enforced,  is 
fatal  to  his  recovery  of  the  money  justly  due  to  him  in  consid- 
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eration  of  the  fact  that  he  has  paid  his  premiums  and  comes 
before  the  court  with  clean  hands.  Under  such  circumstances 
technical  defenses  should  be  disregarded  upon  slight  evidence 
of  a  waiver  of  rights  under  them,  in  order  to  do  substantial 
justice. 

We  think,  for  the  reasons  given,  that  there  was  no  error  in 
the  charge  of  the  court  below  of  which  the  defendant  had  just 
cause  of  complaint.  His  honor  put  upon  the  plaintiffs  the  bur- 
den of  showing  that  the  adjuster  made  the  promise  to  pay  for 
the  purpose  of  inducing  delay,  and  then  taking  advantage  of  it 
underthe  limitation  stipulation,  though  we  consider  the  demand 
of  the  adjuster  for  the  performance  of  any  condition  that  he 
had  a  right  to  insist  on,  and  which  was  inconsistent  with  the 
bringing  of  the  action  within  the  limited  time  a  waiver  of  that 
stipulation:  Ames  v.  New  York  Union  Insurance  Co.,  14  N.  Y. 
253.  It  seems  to  us,  also,  that  the  judge  might  have  told  the 
jury  that  if  the  stipulation  was  waived  by  the  conduct  and 
language  of  the  adjuster,  then  the  plaintiffs  were  left  free  from 
any  restriction  as  to  the  time  of  bringing  suit,  except  such  as 
was  imposed  by  the  statute  of  limitations.  The  waiver,  which 
jury  the  found  was  made  by  the  adjuster,  grew  out  of  his  insist- 
ing upon  proofs  which  it  required  an  indefinite  time  to  procure 
and  furnish,  and  it  must  be  construed  to  have  been  absolute 
and  unconditional,  not  an  extension  of  its  operation  while  the 
proofs  were  being  produced.  If  the  right  to  demand  the  for- 
feiture was  waived  at  all,  it  was  by  such  conduct  on  the  part  of 
the  adjuster  as  made  it  inequitable  for  the  company  to  insist 
upon  the  stipulation,  or  in  other  words,  it  was  because  the  de- 
fendant was  estopped  by  its  conduct  from  enforcing  that  clause 
of  the  contract  then  or  afterwards:  2  May  on  Insurance,  sec. 
505,  and  other  authorities  cited  supra.  If  the  defendant  was 
estopped  from  enforcing  the  forfeiture  by  matter  in  pais,  such 
as  the  conduct  of  its  agent,  inconsistent  with  the  right  to  de- 
mand a  compliance  with  it,  it  is  difficult  to  understand  how 
the  estoppel  could  operate  to  defer  the  enforcement  instead 
of  destroying  the  right  to  insist  upon  it  entirely. 

Affirmed.  

Merbimon,  C.  J.,  dissented,  and  expressed  the  opinion  that  in  riew  of  the 
facts  in  the  case  and  the  express  stipulations  in  the  policy,  no  waiver  or  es- 
toppel was  raised  against  the  insurer,  while  the  insured  by  his  laches  had 
lost  all  right  to  maintain  any  action  on  the  policy.  After  quoting  the 
stipulations  contained  in  the  policy,  to  the  effect  that  no  action  should  be 
■astained  thereon  unless  commenced  within  twelve  months  next  after  the  loss. 
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and  that  no  agent  or  representative  of  the  insurer  shonld  be  held  to  have 
waived  any  of  the  terms  or  conditions  of  the  policy,  unless  such  waiver  was 
indorsed  thereon  in  writing,  Judge  Merrimou  said:  "  It  is  not  pretended  that 
the  defendant  or  its  agent  waived  the  agreement  that  the  plaiutitf  in  case  of 
loss  should  bring  his  action  within  twelve  months  next  after  it  accrued  by  writ- 
ing or  indorsement  on  the  policy,  or  in  writing  at  all.  Tlie  plaintiffs  knew  of 
this  agreement;  it  is  presumed,  and  must  be  taken,  that  they  had  knowledge 
of  it;  it  is  not  contended  that  they  did  not.  It  was,  therefore,  their  laches 
if  they  allowed  more  than  twelve  months  to  elapse  after  their  loss  before  they 
brought  their  action  without  having  a  waiver  as  to  the  lapse  of  time  indorsed 
on  the  policy.  In  the  face  of  the  express  stipulation  above  recited,  and  the 
absence  of  an  indorsement  of  such  waiver  on  the  policy,  and  in  the  absence 
of  all  agreement  of  such  waiver,  I  cannot  see  any  just  or  valid  reason,  legal 
or  other,  why  the  agreement  of  the  parties  shall  not  be  enforced  according 
to  its  plain  terms  and  purpose.  It  is  not  alleged  that  the  defendant  or  its 
agent  fraudulently  induced  the  plaintiflfs  to  delay  the  bringing  of  their  action, 
but  simply  that  they  were  induced  to  do  so  by  the  defendant's  "actions  and 
proudses."  It  appears  that  the  plaintiffs  furnished  their  proof  of  loss.  The 
defend  mt's  agent  (the  adjuster)  insisted  that  they  should  furnish  certain 
other  evidence  of  the  extent  of  their  loss.  But  the  plaintiffs  did  not  ask  the 
agent  of  the  defendant  to  waive  the  lapse  of  time  in  writing  on  the  policy  or 
otherwise,  as  they  might  have  done;  they  said  nothing  on  that  subject,  nor 
did  the  defendant  or  its  agent  intimate  that  be  had  any  authority  to  do  so, 
nor  did  he  promise  to  do  so.  There  was  no  evidence  sufficient  to  go  to  the 
Jury  to  prove  such  a  waiver  by  act  or  promise  in  writing  or  otherwise.  The 
evidence  relied  upon,  fairly  interpreted,  gives  rise  to  no  more  than  conjecture 
or  the  merest  inference,  that  ought  not  to  be  allowed  to  prevail  to  destroy 
a  plain  and  express  stipulation.  If  evidence  of  the  waiver,  other  than  a 
waiver  in  writing  indorsed  on  the  policy,  could  be  competent  at  all,  it  should 
have  been  clear  and  distinct,  not  such  as  gave  rise  to  mere  inference  or  possi. 
Ue  implication.  Moreover,  it  was  in  evidence,  without  contradiction,  that 
the  adjuster  had  no  authority  to  waive  any  stipulation  of  the  policy.  In  my 
judgment  there  is  error,  and  there  ought  to  be  a  new  trial" 

Firs  Insubanck  —  Tim«  to  Sub  —  Waiver  bt  Aoknt.  —  A  condition  in 
a  policy  requiring  suit  to  be  brought  within  a  certain  time  may  be  waived  by 
such  conduct  on  the  part  of  the  company's  general  agent  as  encourages  and 
authoiizes  the  insured  to  believe  that  his  claim  will  be  adjusted  ami  paid, 
until  after  the  limited  time  has  elapsed:  LittU  v.  Pluxnix  In$.  Co.,  123  Mass. 
380;  25  Am.  Rep.  96. 

FiBB  Insubancb  —  TiMB  TO  ScE  —  Waivbr.  —  Upon  the  question  of  a 
waiver  of  a  condition  in  a  policy  requiring  suit  to  be  brought  for  the  loss 
within  a  certain  time,  generally,  consult  Stale  Ina.  Go.  v.  Meeaman,  2  Wash. 
459;  26  Am.  St.  Rep.  870,  and  note  875-877;  Matt  v.  Iowa  Mut.  Aid  Asin,  81 
Iowa,  135;  25  Am.  St.  Rep.  483,  and  note;  AUemania  F.  Ina,  Co.  v.  Peck, 
133  111.  220;  23  Am.  St.  Rep.  610,  and  note. 

Insuranck.  — Waiver  of  Forfkitdrb  by  requiring  further  proofs  of  Ioh: 
See  note  to  Wheaton  v.  North  Britiah  etc.  Ina.  Co.,  9  Am.  St.  Rep.  236,  237. 

Fire  In8i;rancb.  — Conditions,  to  the  effect  that  no  agent  can  waive  any 
of  the  conditions  of  a  policy  unless  such  waiver  is  specially  authorized  in 
writing  over  the  signature  of  the  president,  etc.,  do  not  apply  to  conditions 
to  be  performed  after  a  loss  occurs:  TruveUra  Ina.  Co.  v.  Ilari'^,  82  Va.  949; 
Phcenix  Ina.  Co.  v.  Boiodre,  67  Miss.  620:  19  Am.  St.  Rep.  326;  nor  to  condi- 
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tions  to  be  entered  into  and  performed  prior  to  the  issaance  of  the  policy: 
Continental  Ina.  Co.  v.  Ruckman,  127  111.  364;  11  Am.  St  Rep.  121;  Farnurn 
r.  Phcenix  Ins.  Co.,  83  Cal.  246;  17  Am.  St.  Rep.  233. 

FiKB  Insurance  —  Waivers  by  Agents.  — Concerning  provisions  in  pol- 
icies  limiting  the  power  of  agents  to  waive  forfeitures  or  conditions  except 
in  writing,  see  note  to  WhecUon  v.  North  British  etc.  Ins.  Co.,  9  Am.  St.  Rep. 
234-236.  See  also  note  to  Farnurn  v.  P/uxnix  Ins.  Co.,  17  Am.  St.  Rep.  248.  An 
insurance  agent  may  waive  forfeiture  where  a  claim  for  loss  has  been  placed 
in  his  hands  for  adjustment;  for  he  will  be  presumed  to  be  authorized  to  do 
whatever  may  be  required  to  be  done  in  adjusting  the  loss:  Brown  v.  State 
Int.  Co.,  74  Iowa,  428;  7  Am.  St.  Rep.  495.  An  agent  with  authority  to  re- 
ceive applications  for  insurance  has  no  apparent  authority  to  waive  forfeitures 
for  reinanrancet  American  Int.  Co.  v.  Hampton,  54  Ark.  7S. 
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SuBXTTSHtP  —  Sttbbtt  WHEN  DISCHARGED.  —  When  a  creditor  eaten  into 
any  valid  contract  with  the  principal  debtor,  without  the  assent  of  the 
surety,  by  which  the  rights  or  liabilities  of  the  surety  are  injuriously  af- 
fected,  such  contract  discharges  the  surety. 

SvKBTTSHiP  —  Contract  Discharging  Surety.  —  An  agreement  entered 
into  between  the  payee  and  the  principal  debtor  in  a  note,  without  the 
consent  of  the  surety,  by  which  the  time  for  its  payment  is  extended 
npon  the  payment  of  interest  thereon  semi-annually,  instead  of  annually 
as  stipulated  for  in  the  note,  is  based  upon  a  8u£5cient  consideration,  and 
so  changes  the  contract  of  suretyship  as  to  discharge  the  surety. 

IXTXBKST  —  CoNTBACfr  FOR  —  COMPUTATION.  —  When  a  note  contains  an 
agreement,  made  either  before  or  after  maturity  thereof,  for  the  payment 
of  interest  annually  or  semi-annually,  the  maker  is  chargeable  with  in- 
terest at  a  like  rate  upon  each  deferred  payment  of  interest;  and  an  in- 
dependent action  may  be  maintained  for  its  recovery,  in  like  manner  as 
if  the  maker  had  given  bis  note  for  the  same  amount. 

Action  against  a  surety  to  recover  the  amount  of  a  note  exe- 
cuted by  J.  S.  Fisher  as  maker,  E.  L.  Fisher  as  surety,  and  A. 
C.  Scott  as  payee,  due  one  day  after  date,  with  interest  at  eight 
per  cent  per  annum.  The  defense  relied  upon  by  the  surety 
was,  that  the  payee,  without  his  consent,  had  entered  into  a 
valid  agreement  with  the  maker  to  forebear  and  extend  the 
collection  of  the  note.  It  appeared  that  some  time  after  the 
execution  of  the  note,  the  maker  met  the  payee  and  offered  to 
pay  the  note,  when  the  payee  remarked  that  he  did  not  need 
the  money,  and  that  if  the  maker  would  pay  him  the  interest 
Bemi-annually,  he  might  keep  the  money,  to  which  the  latter 
replied  "All  right,"  and  kept  the  money;  and  that  this  agree- 
ment was  entered  into  by  the  maker  and  payee  of  the  note 
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without  the  knowledge  or  consent  of  the  surety  thereon.  The 
court  below  instructed  the  jury  that  such  an  agreement  was 
not  such  a  contract  to  forebear  to  collect  the  note  as  would 
discharge  the  surety.  Judgment  for  plaintiff,  and  defendant 
appealed. 

H.  8.  PuryeaVf  for  the  plaintiflF. 

W.  J.  Montgomery,  for  the  defendant. 

Shepherd,  J.  "  It  is  well  settled  that  if  a  creditor  enter 
into  any  valid  contract  with  the  principal  debtor  without  the 
assent  of  the  surety,  by  which  the  rights  or  liabilities  of 
the  surety  are  injuriously  affected,  such  contract  discharges 
the  surety.  A  familiar  instance  of  this  is  where  a  creditor 
binds  himself  not  to  sue  or  collect  the  debt  for  a  given  time, 
and  thereby  puts  it  out  of  the  power  of  the  surety  to  pay  the 
debt  and  sue  the  principal  debtor  ":  Deal  v.  Cochran,  66  N.  C. 
269;  Forbes  v.  Sheppard,  98  N.  C.  Ill;  Hollingiworth  v.  Tonv- 
linson,  108  N.  C.  245. 

His  honor  held  that  there  was  no  valid  contract  of  forbear- 
ance BO  as  to  bring  the  present  case  within  the  principles 
above  stated,  and  the  ruling  is  based  upon  the  idea  that  the 
promise  on  the  part  of  the  principal  debtor  to  pay  the  interest 
semi-annually  did  not  amount  to  a  sufficient  consideration  to 
support  the  agreement.  A  valuable  consideration  is  "  any 
benefit  to  the  person  making  the  promise,  or  any  loss,  trouble, 
or  any  inconvenience  to  or  charge  upon  the  person  to  whom 
it  is  made;  ....  and  provided  there  be  some  benefit,  etc., 
....  the  courts  are  not  willing  (in  the  absence  of  fraud)  to 
enter  into  the  question  whether  the  consideration  be  adequate 
in  value  to  the  thing  which  is  promised  in  exchange  for  it ": 
Smith  on  Contracts,  166,  168. 

Tested  by  this  rule,  we  are  of  the  opinion  that  the  alleged 
promise  conferred  a  benefit  upon  the  plaintiff,  in  that  it  worked 
a  material  change  in  the  contract  in  respect  to  the  payment 
of  interest.  The  note  stipulates  for  the  payment  of  interest  at 
the  rate  of  eight  per  cent  per  annum,  and  although  it  may  nut 
be  paid  until  several  years  after  it  falls  due,  the  payee  is  not 
entitled  to  interest  upon  the  interest  which  has  accrued  at  the 
date  of  maturity.  The  reason  is,  that  the  parties  having,  by 
acquiescence,  extended  the  credit,  the  interest,  which  is  an  in- 
cident  of  the  debt,  goes  with  it  and  is  not  due  at  the  maturity 
of  the  debt,  so  that  an  independent  action  for  its  recovery  can 
be  maintained.     It  is  otherwise  when  the  note  contains  an 
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express  promise  to  pay  interest  at  specified  times.  At  each 
time  there  is  a  certain  sum  of  money  due,  for  which  an  action 
lies.  **  When  there  is  an  agreement  set  out  in  the  note  for  the 
payment  of  interest  annually  or  semi-annually,  the  maker  is 
chargeable  with  interest  at  a  like  rate  upon  each  deferred  pay- 
ment of  interest,  in  like  manner  as  if  he  had  given  a  prom- 
issory note  for  the  same  amount By  this  mode  of 

computation  compound  interest  is  not  given,  but  a  middle 
course  is  taken  between  simple  and  compound  interest": 
Bledsoe  v.  Nixon,  69  N.  C.  89;  12  Am.  Rep.  642;  Knight  v. 
Braewellf  70  N.  C.  709;  King  v.  Phillips,  95  N.  C.  245;  59  Am. 
Rep.  238;  Cox  v.  Broohshire,  76  N.  0.  3i4. 

Such  an  agreement  may  be  made  either  before  or  after  the 
maturity  of  the  debt,  and  when  the  principal  debtor  in  this 
case  agreed  to  pay  the  interest  semi-annually,  it  so  changed 
the  original  contract  as  to  charge  him  with  interest  upon  the 
interest  accruing  every  six  months  thereafter,  and  this  surely 
was  such  a  benefit  to  the  plaintifi',  the  payee,  as  would  sup- 
port his  promise  to  forbear. 

It  is  insisted  in  this  court,  though  not  distinctly  passed 
upon  below,  that,  granting  the  consideration  to  be  suflScient, 
the  contract  is  nevertheless  void  because  of  its  indefiniteness. 
It  is  true,  as  argued  by  counsel,  that  there  must  be  a  definite 
time  fixed  for  the  extension  of  credit;  that  is  to  say,  there 
must  be  a  time  fixed  before  which  the  creditor  cannot  proceed 
against  the  principal  debtor,  but  we  think  this  is  fully  com- 
plied with  by  the  agreement  to  pay  the  interest  semi-annually. 
However  indefinite  it  may  be  after  the  first  six  months,  it 
certainly  amounts  to  an  agreement  to  forbear  for  that  period 
at  least,  and  this  is  all  that  is  necessary  under  our  decisions 
to  discharge  the  surety.  In  this  we  are  sustained  by  the  fol- 
lowing authorities:  "An  agreement  to  extend  the  time  for 
twenty  or  thirty  days  is  definite  as  to  twenty  days,  and  there- 
fore discharges  a  surety  ":  2  Daniel  on  Negotiable  Instruments, 
sec.  1319.  And  so  in  Pipkin  v.  Bond,  5  Ired.  Eq.  91,  the 
surety  was  discharged,  although  the  precise  time  fixed  by  the 
agreement  could  not  be  ascertained,  the  court  remarking  that 
"  as  men  of  common  sense,  with  even  a  very  slight  acquaint- 
ance with  the  common  course  of  dealing,  we  are  obliged  to 
perceive  that  the  parties  understood  that  no  suit  should,  at 
all  events,  be  brought  before  the  next  terra  of  court." 

In  consideration  of  the  foregoing  reasons,  we  are  of  the 
opinion  that  the  court  erred  in  instructing  the  jury  that  the 
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testimony  did  not  warrant  an  aflBrmative  finding  on  the  third 
issue. 

As  this  disposes  of  the  appeal,  it  is  unnecessary  to  pass  upon 
the  question  raised  on  the  argument  as  to  the  effect  of  the  al« 
leged  tender  by  the  principal  debtor.  It  is  sufficient  to  say 
that  the  point  is  not  raised,  either  by  the  answer  or  the  issues. 

Error.  

SuRtTTSHip  —  What  will  Relbasb  or  Discharob  a  Surkty.  — The  ol>. 
ligatioa  of  a  surety  U  not  to  be  extended  beyond  the  terma  of  his  contract 
atrictly  interpreted:  Firtt  Nat.  Bank  v.  Oerke,  68  Md.  449;  6  Am.  St.  Rep. 
453;  People  v.  Baehu,  117  N.  Y.  196;  ATtierican  Tel  Co.  v.  Lenmg,  139  Pa.  St. 
594;  Robinson  v.  Epping,  24  Fla.  237;  and  any  intentional  material  change  in 
the  terma  of  the  contract  by  the  original  parties  will  discharge  the  surety: 
Stevens  v.  Pendleton,  83  Mich.  342;  but  the  change  in  the  terms  of  the  original 
contract  mast  be  material:  Black  v.  De  Camp,  78  Iowa,  718.  However,  the  rule 
may  become  inapplicable  by  reason  of  an  apparent  intention  of  the  surety  to 
come  under  a  more  enlarged  obligation  than  a  strict  interpretation  of  the 
terms  of  hit  contract  indicates:  McElroy  v.  Mumford,  128  N.  Y.  303.  One 
who  is  not  a  surety  at  the  time  cannot  claim  a  discharge  on  account  of  deaU 
inga  between  his  principal  and  the  creditor:  DaUon  v.  Rainey,  75  Tex.  516. 
In  Schaeffer  v.  Bond,  72  Md.  501,  where  a  person  entered  into  an  agreement 
to  restore  property  destroyed  by  fire  in  consideration  of  the  insurance  money 
being  paid  to  him,  the  court  held  that  his  sureties  were  not  released  when,  by 
reason  of  his  failure  to  perform  his  contract  in  the  agreed  time,  the  applica« 
tion  of  the  insurance  money  was  made  by  the  property  owner  to  the  restora* 
tion  of  the  building. 

So  sureties  of  a  contractor  for  the  erection  of  a  building  are  bound  only  ia 
the  manner  and  to  the  extent  of  their  contract,  and  any  changes  made  in  the 
contract  between  the  original  parties  either  discharges  them  or  affects  their 
liability  more  or  less:  Bennan  r.  Clark,  29  Neb.  383;  but  such  changes  most 
be  material,  in  some  way  infringing  upon  the  rights  of  the  sureties,  as  deter- 
mined by  the  original  contract:  Dorsey  v.  McOee,  30  Neb.  657;  Steffu  t. 
Lemk',  40  Minn.  27. 

Material  alterations  in  an  instmment  after  the  signing  thereof  by  a  snrety 
will  operate  to  discharge  him  from  any  liability  thereunder:  WyUe  v.  Hiqh' 
tower,  74  Tex.  306;  Starr  v.  Blatner,  76  Iowa,  356. 

A  creditor,  by  a  valid  and  binding  agreement,  without  the  assent  of  the 
■Qrety,  giving  an  extension  of  time  for  payment  to  the  principal,  thereby  dis- 
charges the  surety:  Home  Nat.  Bank  v.  Waterman,  134  ill.  461;  WyUe  v. 
Hiijluower,  74  Tex.  307;  Price  v.  Dime  Sav.  Bank,  124  III.  317;  7  Am.  St 
Rep.  367;  note  to  Okie  v.  Spencer,  30  Am.  Dec.  257,  258;  but  this  is  not 
true  when  the  surety  consents  to  the  extension  of  time:  Saioyer  v.  Senn,  27 
S.  C.  251;  RocJcvilU  Nat.  Bank  v.  Holt,  58  Conn.  526;  18  Am.  St.  Rep.  293, 
and  note;  or  where  the  contract  for  extension  of  time  is  void  for  want  of  con- 
•ideration  or  otherwise:  Davis  v.  Stout,  126  Ind.  12;  22  Am.  St  Rep.  565, 
and  note;  Case  v.  O'Brien,  66  Mich.  289;  or  where  the  surety  is  fully  secured 
by  property  in  his  hands:  Home  Nat.  Bank  v.  Waterman,  134  111.  461.  In 
Rochester  Sap.  Bank  v.  Chick,  64  N.  H.  410,  a  stipulation  in  a  note  that  "all 
the  signers  agree  to  be  holden  should  the  time  of  payment  be  extended,"  was 
held  not  to  bind  a  surety  to  an  indefinite  extension  o(  the  time  of  payment, 
Dor  to  more  than  one  extension.      Au  extension  of  time  for  completing  a 


692  Scott  v.  Fishee.  [N.  Carolina, 

bailding  does  not  affect  the  obligation  of  the  contractor's  laretiea;  Steffu  n 
Lemke,  40  Minn.  27.  Mere  indulgence  to  the  principal  by  a  creditor,  there  be> 
ing  no  binding  agreement  for  the  extension  of  time,  etc.,  will  not  release  a  sur> 
•ty:  Powera  v.  Silberstein,  108  N.  Y.  169;  Eduxirds  v.  Dargan,  30  S.  C.  177. 

Where  the  creditor  releases  the  principal,  or  surrenders  to  him  secnrities 
taken  from  him  for  the  debt,  the  surety  is  discharged,  or  at  least  released 
from  liability  to  the  extent  of  the  securities  surrendered:  Wilbur  v.  WilUamSt 
16  K  L  242;  Bank  of  Monroe  v.  Oifford,  79  Iowa,  300;  unless  the  surety  ha» 
knowledge  of  the  facts,  and  assents:  Crim  v.  Fleming,  123  lud.  438;  or  is  fully 
indemnified  against  loss  by  reason  of  having  become  a  surety:  Joiies  v.  Ward, 
71  Wis.  152.  Transfers  or  disposals  of  collateral  securities  by  a  creditor  do 
not  release  the  debtor's  sureties:  Wilbur  v.  Williama,  16  R.  I.  242;  Bryan  r, 
Henderson,  88  Tenn.  23.  But  in  New  England  etc  Ins.  Co.  r.  Randall,  42 
La.  Ann.  260,  it  was  decided  that  where  a  creditor  received  property  from  a 
debtor  for  the  payment  of  a  debt  for  which  security  had  been  given,  he  had 
no  right  to  dispose  of  it  or  to  appropriate  it  without  the  surety's  consent. 

A  surety  is  discharged  when  the  means  of  protecting  himself  are  fraudn- 
lently  taken  from  him  by  the  creditor:  Mathews  v.  Everett,  84  Ga.  472;  but 
fraud  of  the  principal,  without  participation  of  the  creditor,  will  not  releas* 
a  surety:  Bank  v.  Buchanan,  87  Tenn.  32;  10  Am.  St.  Rep.  617. 

For  a  discussion  of  the  release  of  sureties  by  the  creditor's  acceptance  of 
the  non-negotiable  note  of  the  principal,  see  Lindeman  v.  Rosenfield,  67  Ind. 
246;  33  Am.  Rep.  79,  and  particularly  note  85,  86.  The  acceptance  of  a  new 
security  which  is  void  in  discharge  of  a  prior  obligation  will  not  release  a 
surety  on  the  original  contract:  Godfrey  v.  Crisler,  121  Ind.  203.  In  Indiana,, 
under  the  acts  of  1851,  relating  to  official  bonds,  the  acceptance  by  the  county 
commissioners  of  a  new  bond  of  a  county  clerk,  did  not  release  the  sureties 
on  the  original  bond:  SulUran  v.  State,  121  Ind.  342. 

For  the  release  of  sureties  by  a  change  in  the  duties  or  obligations  of  their 
principals,  see  note  to  First  Nat.  Bank  v.  Gerke,  6  Am.  St.  Rep.  458-460; 
also  consult  American  TeL  Co.  v.  Lennig,  139  Pa.  St.  594. 

A  surety  will  he  discharged  if  a  creditor  fails  to  preserve  unimpaired 
all  his  rights  against  the  debtor:  New  England  etc  Ins.  Co.  v.  Randall,  42 
La.  Ann.  260;  or  does  anything  which  is  calculated  to  increase  the  surety's 
risk  or  expose  him  to  greater  liability:  Marchman  y.  Robertson,  77  Ga.  40. 
But  mere  negligence  or  passive  inactivity  in  calling  the  principal  to  account 
does  not  necessarily  discharge  a  surety:  Mayor  v.  Stout,  52  N.  J.  L.  35; 
Smith  V.  Smithson,  48  Ark.  261;  Harrison  Machine  Works  v.  Templeton,  82 
Tex.  443.  A  creditor  does  not  lose  his  right  to  hold  the  surety  by  inac- 
tion or  passiveness,  until  the  surety  has  complied  with  the  statutory  pro- 
visions as  to  notifying  the  creditor  to  proceed  against  the  principal:  Bame* 
V.  Mowry,  129  Ind.  568.  In  Huddlesion  v.  Francis,  124  111.  195,  it  was  de- 
cided that  under  the  act  of  March  4,  1869,  the  failure  of  the  payee  of  a  joint 
note  to  present  the  same  against  the  maker's  estate  within  two  years  after 
the  grant  of  letters  of  administration  operated  as  a  discbarge  of  the  sureties 
absolutely.  In  Smith  v.  Smithson,  48  Ark.  261,  however,  in  an  action  against 
a  surety  on  a  deceased  guardian's  bond  for  a  defalcation,  the  failure  of  the 
plaintiff  to  present  his  claim  for  allowance  against  the  decedent's  estate 
within  two  years  after  grant  of  letters  of  administration  was  held  no  defense 
for  the  surety. 

The  release  of  a  levy  of  an  execution  upon  a  surety's  property  will  not  re- 
lease his  co-surety,  for  they  are  joint  obligors  with  respect  to  each  other  and 
their  principal:  Alexander  v.  Byrd,  85  Va.  690. 
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brsuRANCi  —  Knowledqb  or  Aqent  whkn  Iscputed  to  Imsdrbr.  — When 
the  local  agent  of  an  insurance  company  has  actual  knowledge  of  the 
falsity  of  an  answer  to  a  question  in  the  application  for  insurance  which 
he  writes  for  the  insured,  the  knowledge  of  the  agent  will  \ye  imputed  to 
the  company,  and  it  will  not  be  allowed  to  avoid  the  policy  on  the 
ground  of  a  false  warranty  in  relation  to  such  answer. 

Iksdrancs  —  Khowlbdok  or  Aobnt  —  Afplication.  —  An  accident  insnr- 
ance  company  cannot  escape  liability  under  a  policy  issued  by  it,  on  the 
ground  that  the  insured,  who  was  deaf,  signed  an  application  stating 
that  he  was  free  from  bodily  infirmity  when  the  company's  agent  who 
filled  out  the  application  bad  full  knowledge  of  the  physical  condition  of 
the  iusored  at  the  time. 

Action  on  a  policy  of  accident  insurance.  Judgment  for 
plaintiff,  and  the  defendant  appealed. 

W.  W.  Fuller  and  J.  Parker,  for  the  plaintiff. 

J.  S.  Manning,  for  the  defendant. 

Avery,  J.  Though  in  some  of  its  features  there  are  slight 
differences  between  the  case  presented  by  this  appeal  and  that 
considered  when  a  new  trial  was  awarded  to  the  plaintiff  at 
September  term,  1890  (107  N.  C.  240;  22  Am.  St.  Rep.  878), 
the  main  question  involved  is  the  same.  Under  the  guise  of 
A  second  appeal,  the  defendant  company  insists  that  this  court 
shall  review  and  overrule  its  former  decision,  as  if  it  were  a 
rehearing. 

There  is  no  branch  of  the  law  as  to  which,  in  all  of  its 
ramifications,  there  is  so  much  conflict  in  the  rulings  of  the 
Tarious  courts  of  appeal,  and  so  great  a  diversity  of  opinion 
amongst  respectable  text-writers,  as  that  governing  the  rights 
and  liabilities  of  insurers. 

When  the  universal  custom  was  that  the  underwriter  sat  in 
his  city  office  and  issued  policies  of  insurance,  relying  solely 
upon  the  representations  of  the  applicant  for  information, 
whether  as  to  his  own  physical  state  or  as  to  the  value,  condi- 
tion, and  surroundings  of  his  buildings,  the  insurer  would 
have  dealt  at  a  great  disadvantage  with  the  unreliable  class 
of  his  customers,  if  a  contract  procured  by  false  representa- 
tions had  not  been  declared  fraudulent  and  void,  or  if  the  dis- 
regard of  stipulations  intended  to  insure  the  observance  of 
ordinary  care  in  the  habits  of  a  person  or  the  use  of  a  build- 
ing had  not  been  held  sufficient  to  defeat  a  recovery  upon  the 
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death  of  the  person  or  the  destruction  of  the  property  insured. 
But  when,  in  the  new  order  of  things,  the  active  competition 
between  companies  brought  to  every  man's  door  a  soliciting 
agent,  furnished  with  instruction  and  advised  as  to  his  duty 
by  the  best  trained  business  men  and  ablest  lawyers  in  the 
country,  the  shrewdest  and  most  unscrupulous  of  applicants 
could  hope  to  get  no  advantage,  and  the  untrained  or  unedu- 
cated among  the  number  labored  under  a  decided  disadvan- 
tage in  answering  questions,  not  always  comprehended  in  all 
of  their  bearings,  and  in  receiving  subsequently  from  its  chief 
oflBce,  in  a  distant  city,  the  contract  of  the  company,  limiting 
its  own  liability  and  imposing  new  duties  upon  the  insured  by 
means  of  conditions  never  heard  of  before  the  issuing  of  the 
policy,  and  often  never  read,  or  imperfectly  understood  after- 
wards. Ubi  eadam  ratio,  ibi  idem  jus.  When  custom  reverses 
the  position  of  the  parties,  it  would  be  strange  if  the  law 
should  undergo  no  modification. 

The  local  agent  of  the  defendant  company  testifies  that 
with  a  knowledge  of  the  deafness  of  the  plaintiff,  he  filled  out 
his  application  for  an  accident  policy,  signed  his  own  name 
on  the  back  of  it,  and  forwarded  it  to  the  principal  office  in 
New  York.  The  policy  came  in  due  course  of  time  and  was 
delivered  to  the  plaintiff^,  who  paid  all  of  the  premiums  as- 
sessed against  him,  until  he  was  so  seriously  wounded  in  his 
arm  by  the  accidental  discharge  of  a  gun,  in  the  hands  of  a 
friend,  as  to  make  amputation  necessary.  The  company  took 
a  receipt  by  way  of  compromise,  which,  under  the  findings  of 
the  jury,  is  not  evidence  of  payment,  and  as  there  was  no  ex- 
ception to  the  rulings  or  charge  involving  the  question  of  pay- 
ment or  satisfaction,  we  are  brought  to  the  consideration  of 
the  leading  point.  In  the  application  for  membership  is  th& 
following  paragraph:  "I  have  never  had,  nor  am  I  subject  to, 
fits,  disorders  of  the  brain,  ....  or  any  bodily  or  mental  in- 
firmity, except  had  an  attack  of  rheumatism  six  years  ago." 

The  defendant  now  contends  that  the  representation  by  tho 
plaintiff  that  he  was  free  from  bodily  infirmity  was  false  and 
fraudulent,  and  constituted  a  material  inducement  to  the  de- 
fendant to  issue  the  policy.  Ordinarily,  the  defendant  could 
avoid  the  performance  of  the  contract  by  showing  the  falsity 
of  a  material  statement  in  the  application.  But  the  plaintiff^ 
where  representations  contained  in  the  application  are  admit- 
ted to  be  untrue,  may  rebut  the  presumption  of  fraudulent  in- 
tent arising  from  such  admission,  by  showing  that  the  local 
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agent  of  the  company,  with  full  knowledge  of  the  falsity  of  the 
Btatement,  entered  the  answers  of  the  insured  and  forwarded 
the  application,  approved  by  his  own  indorsement.  We  can- 
not give  the  sanction  of  this  court  to  the  doctrine  that  a  local 
agent  may  scream  into  the  ear  of  a  deaf  person  solicitations  to 
apply  for  an  accident  policy,  write  for  him  an  answer,  which 
he  knows  at  the  time  to  be  untrue,  to  a  question  in  the  appli- 
cation, procure  the  policy,  receive  the  premiums  as  they  fall 
due,  and  when  the  insured  becomes  prostrate  from  a  wound, 
stand  aside  at  the  bidding  of  the  principal  and  allow  it,  with 
the  premiums  in  its  coffers,  to  avoid  the  contract  on  account  of 
a  statement  known  by  the  agent  to  be  false  when  he  prepared 
it  for  the  applicant's  signature.  The  reason  which  induced  the 
courts  to  guard  the  underwriter  against  misrepresentations  as 
to  facts  within  the  peculiar  or  exclusive  knowledge  of  applicants 
no  longer  exists,  when  the  agent  of  the  insurer,  on  the  ground, 
has  as  full  knowledge  of  the  truth  or  falsity  of  an  application 
prepared  by  him  as  has  the  insured.  Cessante  rationed  cessat 
et  ipsa  lex.  Where  the  local  agent  of  a  company  has  actual 
knowledge  of  the  falsity  of  an  answer  to  a  question  in  the  ap- 
plication which  he  writes  for  the  insured,  the  knowledge  of  the 
agent  will  be  imputed  to  the  company,  and  it  will  not  be  al- 
lowed to  avoid  the  contract  on  the  ground  of  false  warranty:  1 
Am.  &  Eng.  Ency.  of  Law,  333;  1  May  on  Insurance,  sees.  140- 
143;  2  May  on  Insurance,  sees.  497-501;  Dupree  v.  Virginia 
Home  Ins.  Co.,  92  N.  C.  417;  93  N.  C.  240;  Hornthal  v.  Western 
Ins.  Co.,  83  N.  C.  73;  Fishheck  v.  Phcenix  Ins.  Co.,  54  Cal.  422; 
Eggleston  v.  Council  Bluffs  Ins.  Co.,  65  Iowa,  308;  Andes  Ins. 
Co.  v.  Fish,  71  ill.  620;  Mullin  v.  Vermont  etc.  Ins.  Co.,  58  Vt. 
113;  Shafer  v.  Phoenix  Ins.  Co.,  53  Wis.  361;  American  Cent. 
Ins.  Co.  V.  McCrea,  8  Lea,  513;  41  Am.  Rep.  647. 

It  is  not  material  whether  we  say  that  the  conduct  of  the 
local  agent  amounts  to  a  waiver  or  works  an  estoppel  on  the 
insurer,  as  the  authorities  are  in  conflict  upon  the  point:  1  May 
on  Insurance,  sec.  143;  2  May  on  Insurance,  sec.  498.  Certain 
it  is,  that  in  such  cases  the  knowledge  of  the  agent  is  imputed 
to  the  principal,  and  "  to  deliver  a  policy  with  a  full  knowledge 
of  facts,  upon  which  its  validity  may  be  disputed,  and  then 
insist  upon  those  facts  as  a  ground  of  avoidance,  is  to  attempt  a 
fraud":  2  May  on  Insurance,  sec.  497.  The  agent  necessarily 
discovered,  while  negotiating  with  the  plaintiff,  that  the  latter 
was  deaf;  and  it  would  be  as  unreasonable  to  presume  that  both 
the  agent  and  the  applicant  intended  to  aflirm  that  to  be  true 
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which  they  knew  to  be  false,  as  that  such  a  patent  defect  as 
the  loss  of  an  eye  in  a  horse  did  not  exist:  Leslie  v.  Knicker- 
bocker L.  Ins.  Co.f  5  Thomp.  &  C.  193;  American  L.  Ins.  Co.  v. 
Mahone,  21  Wall.  152;  Brown  v.  Gray,  6  Jones,  103;  72  Am. 
Dec.  563;  Fields  v.  Rouse,  3  Jones,  72. 

We  do  not  propose  to  go  behind  the  verdict  and  the  instruc- 
tion upon  which  it  was  founded,  and  avoid  the  reaffirmation 
of  the  principles  announced  on  the  former  hearing  of  this  case, 
by  determining  what  is  a  bodily  infirmity,  since,  conceding 
deafness  to  come  under  such  designation,  we  think  that  there 
was  no  error  in  the  rulings  of  the  court  below.  As  already  in- 
timated, it  is  immaterial  whether  we  declare  that  the  agent,  by 
his  conduct,  waived  objection  to  the  inaccurate  statement,  or 
that  by  writing  it  down,  or  having  full  knowledge  of  the  real 
truth  of  the  matter,  his  conduct  operated  to  estop  the  company, 
since,  in  view  of  what  occurred  when  the  application  was  made 
out,  and  before,  the  avoidance  of  liability  under  the  contract, 
because  of  the  infirmity  known  by  the  agent  to  exist,  would  be 
fraudulent  and  unjust.    There  is  no  error. 

Affirmed.  

Insttkanob  —  NoTicK  TO  Agent  when  Imputed  to  the  Insurer.  — 
Where  an  agent,  with  full  knowledge  of  all  the  facts,  induces  an  applicant 
for  insurance  to  make  untrue  answers  in  his  application,  or  himself  makes 
false  answers  to  appear  in  the  written  application,  after  having  been  correctly 
informed  of  the  real  facta  by  the  applicant,  notice  of  the  circumstances  is  im- 
puted to  the  insurer,  who  will  be  estopped  to  seek  an  avoidance  of  the  contract: 
Note  to  FoUette  ▼.  United  States  M.  A.  Asa'n,  22  Am.  St.  Rep.  883.  As  to 
when  an  insurance  company  is  bound  by  notice  to  or  knowledge  obtained  by 
its  agents,  aee  Hagan  v.  Merchants'  etc  Ins.  Co.,  81  Iowa,  321;  25  Am.  St. 
Rep.  493,  and  note;  Butz  v.  Ohio  Farmers'  Ins.  Co.,  76  Mich.  263;  15  Am.  St. 
Rep.  316,  and  note;  Menk  v.  Home  Ins.  Co.,  76  Cal.  51;  9  Am.  St.  Rep.  158, 
and  note;  note  to  Beal  v.  Park  Fire  Ins.  Co.,  82  Am.  Dec.  722,  723;  Morrison 
▼.  Insurance  Co.  of  N.  A.,  69  Tex.  353;  5  Am.  St.  Rep.  63;  Farnum  v.  Phce- 
nix  Ins.  Co.,  83  Cal.  246;  17  Am.  St.  Rep.  233;  Deitz  v.  Insurance  Co.,  31  W. 
Vau  851;  13  Am.  St.  Rep.  909,  and  note;  note  to  Wheaion  v.  North  British  etc. 
Ins.  Co.,  9  Am.  St.  Rep.  229-234;  KareUen  v.  Sun  Fire  Office,  122  N.  Y.  545; 
Hanover  F.  Ins.  Co.  v.  Ames,  39  Minn.  150.  The  company  cannot  be  charged 
with  knowledge  of  facts  ascertained  by  its  agent  in  matters  in  no  manner  con- 
nected with  his  agency:  St.  Paul  etc  Ins.  Go.  v.  Parsons,  47  Minn.  352;  nor 
with  knowledge  of  things  learned  by  an  insurance  broker,  while  he  was  acting 
as  the  agent  of  the  assured:  East  Texas  Ins.  Co.  v.  Brown,  82  Tex.  631. 

Imsdbahox  —  Fraud  or  Mistake  of  Agent  with  Respect  to  the  Appli- 
cation:  See  note  to  Wheaton  v.  North  British  etc  Ins.  Co.,  9  Am.  St.  Rep.  229- 
234.  A  policy  will  not  be  avoided  by  misrepresentations  contained  in  the 
application  for  insurance,  for  which  the  company's  agent,  by  reason  of  fraud 
or  mistake,  is  responsible,  the  assured  being  guilty  of  no  fraud  or  bad  faith: 
Sprott  V.  New  Orleans  Ins.  Ass'n,  53  Ark.  215;  Rogers  v.  Phenix  Ins.  Co.,  121 
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Ind.  570;  PJwenixInt.  Co.  v.  Starh,  120  lad.  444;  Hanover  P.  Ins.  Co.  v,  A  met, 
39  Mian.  150;  State  Ins.  Co.  v.  Jordan,  29  Neb.  514;  Centennial  L.  Ass'n  ▼. 
Parham^  80  Tex.  518;  Tarhell  v.  Vermont  Ins.  Co.,  63  Vt.  53.  But  one  must 
be  held  to  the  terms  of  his  policy  after  he  baa  received  it  into  his  possession: 
Centennial  etc  Ats'n  v.  Parham,  80  Tex.  518.  The  mere  knowledge  of  an  in* 
surance  agent,  through  whom  the  policy  was  procured,  at  the  time  the  appli* 
cation  was  made,  that  answers  of  the  applicant  therein  written  were  false, 
will  not  prevent  the  company  from  setting  up  the  breach  as  a  defense  to  aa 
action  upon  the  policy:  CUmana  r.  Supreme  Ataembly,  131  N.  Y.  485. 


Turner  v.  Mebane. 

[110  North  Cjlrouna,  413.] 
MoRTOAOss — Libit  —  Movixo  Houskotf  Mortoaqkd  Propertt.  —  Remor- 
ing  a  bouse  from  mortgaged  premises  does  not  impair  the  lien  on  the 
house,  and  when  it  is  sold  in  its  new  ailua,  under  a  decree  foreclosing  the 
mortgage,  the  purchaser  may  again  remove  it. 

FoRELOsURE  of  mortgage.  Judgment  for  plaintiff,  and  de- 
fendant appealed. 

/.  W.  Graham^  for  the  plaintiff. 

C.  D.  Turner y  for  the  defendant. 

Clark,  J.  The  defendant  mortgagor  moved  the  house  from 
the  mortgaged  premises  across  the  road  to  another  tract,  also 
belonging  to  him,  but  not  covered  by  the  mortgage.  This  cer- 
tainly could  not  impair  the  mortgage  lien  upon  the  house.  If 
it  could,  in  these  days  when  house-moving  machinery  has  been 
80  greatly  perfected,  there  would  be  a  serious  impairment  of  the 
security  of  all  mortgages  on  improved  real  estate.  The  coort 
decreed  a  sale  of  the  house  in  its  new  sitxis  under  the  mort* 
gage,  with  leave  to  the  purchaser  to  remove  or  roll  the  build* 
ing  off  again.  We  can  perceive  no  grounds,  legal  or  equitable, 
upon  which  the  defendant  can  object  to  this.  The  plaintiff 
does  not  ask  for  more,  and  the  rights  of  third  parties  are  not 
involved. 

It  does  not  appear  that  the  building  was  attached  to  the 
freehold,  and  it  is  unnecessary  to  discuss  the  effect  of  such 
attachment  in  this  case,  if  any. 

No  error.  

The  Principal  Casb  lays  down  the  rule  that  the  removal  of  a  building 
from  mortgaged  land  to  other  land  owned  by  the  mortgagor  does  not  im« 
pair  the  lien  of  the  mortgage  upon  the  house,  because,  says  Mr.  Justioe 
Clark,  "if  it  could,  in  these  days  when  house-moving  machinery  has  beea 
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■o  greatly  perfected,  there  woald  be  a  serions  impairment  of  the  secnrity  ol 
all  mortgages  on  improved  real  estate."  The  opinion  is  meager,  citing  no 
anthorities  whatever,  but  nevertheless  enunciates,  we  think,  the  correct  doc- 
trine, inasmuch  as  the  severed  house  did  not  pass  into  the  hands  of  an  inno- 
cent third  party,  but  remained  the  property  of  the  mortgagor:  Parh-idge  v. 
Htmenway,  89  Mich.  454;  ante,  p.  322,  and  note.  This  case  is  perhaps  dis- 
tinsuishable  from  Verner  v.  Betz,  46  N.  J.  Eq.  256,  19  Am.  St.  Rep.  387, 
where  the  severed  building  was  sold  to  a  bona  fide  purchaser  by  the  mort- 
gagor, thereby  exonerating  the  house  from  the  liea  of  tbo  mortgage. 


State  v,  Kittellb. 

1110  North  Carolina,  560.] 
Iktoxicatiho  Liqttom  — Salk  to  M1N0R.S  —  LiABiLiTT  o»  Principal  wb 
Salk  BT  Agent.  —  A  licensed  liquor  dealer  is  criminally  liable  for  the 
unlawful  sale  of  intoxicating  liquor  to  a  minor  by  his  clerk  or  agent, 
and  the  fact  that  the  sale  was  made  without  his  knowledge  and  contrary 
to  his  instructions  is  no  defense. 

Indictment  for  selling  intoxicating  liquor  to  a  minor.  The 
defendant,  Kittelle,  a  licensed  retail  liquor  dealer,  employed 
two  clerks  in  his  bar-room,  both  of  whom  were  indicted  with 
him.  The  prosecuting  witness  testified  that  he  purchased 
beer  from  one  of  the  clerks, — he  did  not  remember  which  one; 
that  Kittelle  was  not  present  at  the  time,  and  that  he  (the 
witness)  was  unmarried  and  under  twenty-one  years  of  age. 
The  defendant,  Kittelle,  testified  that  he  had  given  his  clerks 
special  and  express  instructions  not  to  sell  liquors  to  minors, 
or  on  Sunday,  and  in  every  manner  to  comply  with  the  law; 
that  he  had  closely  scrutinized  the  conduct  of  his  clerks,  and 
if  liquor  had  been  sold  to  any  minor,  it  was  done  without  his 
knowledge,  and  contrary  to  his  instructions  and  expressed 
wishes.  Verdict  of  conviction,  and  judgment  thereon,  from 
which  defendant  appealed. 

Theodore  F.  Davidson,  attorney-general,  for  the  state. 

Burwell  and  Walker,  H,  C,  Jones,  and  Osborne  and  Maxwell 
for  the  defendant. 

Clark,  J.  The  Code,  sections  1077  and  1078,  makes  it  a 
misdemeanor  for  any  dealer  in  intoxicating  liquor  to  sell,  di- 
rectly or  indirectly,  or  give  away  such  liquor  to  any  unmar- 
ried person  under  twenty-one  years  of  age,  knowing  such  per- 
son to  be  under  that  age,  and  that  such  sale  or  giving  away 
shall  be  prima  facie  evidence  of  such  knowledge;  and  further,. 
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that  the  father,  mother,  guardian,  or  employer  of  a  minor  to 
whom  intoxicating  liquor  shall  be  sold  or  given  away  may 
maintain  an  action  for  exemplary  damages,  and  that  in  no 
case  can  the  jury  award  the  plaintifiF  a  less  sum  than  twenty- 
five  dollars. 

The  defendant  contends  that  no  one  can  be  held  criminally 
liable  for  an  act  which  is  done  without  his  knowledge  or  con- 
sent. This  is  the  strength  of  his  contention.  It  is,  in  sub- 
stance, that  guilt  cannot  be  attributed  to  him  in  this  matter, 
because  guilt  consists  in  the  intention,  and  that  he  had  no 
intention  to  violate  the  law,  because  he  neither  knew  of  nor 
consented  to  the  sale.  There  is,  however,  a  well-defined  dis- 
tinction between  those  acts  which  are  criminal  only  by  reason 
of  the  intent  with  which  they  are  done,  and  those  in  which 
the  intent  to  commit  the  forbidden  act  is  itself  the  criminal 
intent.  As  to  this  very  matter  of  the  sale  of  spirituous  liquor 
to  minors,  it  has  often  been  held  that  the  lack  of  intention  to 
violate  the  law  did  not  exculpate,  if,  in  fact,  the  defendant  did 
the  act,  or  authorized  it  to  be  done,  which  constituted  a  breach 
of  the  law:  State  v.  Wool,  86  N.  C.  708;  State  v.  McBrayer,  98 
N.  C.  619;  State  v.  Scojgins,  107  N.  C.  959;  State  v.  Lawrence, 
97  N.  C.  492;  Farrell  v.  State,  32  Ohio  St.  456;  30  Am.  Rep, 
614,  and  numerous  cases  cited  in  the  note  thereto. 

A  principal  is  prima  facie  liable  for  the  acts  of  his  agents 
done  in  the  general  course  of  business  authorized  by  him,  as 
where  a  bar-keeper  sells  liquor,  or  a  clerk  sells  a  libel,  or  prints 
one  in  a  newspaper:  1  Wharton's  Grim.  Law,  247,  341,  2422. 
And  a  vendor  of  spirituous  liquors  is  indictable  for  the  unlaw- 
ful sale  by  his  agent  employed  in  his  business,  because  all 
concerned  are  principals:  2  Wharton's  Grim.  Law,  1503.  Id 
Carroll  v.  State,  63  Md.  551,  it  is  held  that  if,  in  the  conluct 
of  the  business  of  selling  liquors,  a  prohibited  sale  is  made  by 
the  agent  to  a  minor,  the  principal  cannot  shield  himself  from 
liability  on  the  ground  that  his  agent  violated  his  general  in- 
structions, and  did  not  inquire  or  was  deceived  by  the  pur- 
chaser as  to  his  age;  tliat  while  deriving  profit  from  the  sale, 
the  principal  cannot  delegate  his  duty  to  know  that  the  pur- 
chaser is  a  lawful  one  to  the  determination  of  an  agent  and  be 
excused  by  the  agent's  negligence  or  error;  that  intention  not 
being  an  essential  ingredient  of  the  ofiense,  the  principal  is 
held  bound  for  the  acts  of  his  agent  in  violation  of  law  while 
pursuing  his  ordinary  business  as  such  agent;  b(M*ng  engaged 
io  business  where  it  is  lawful  to  sell  only  to  such  persons  as 
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are  not  excepted  by  law,  it  is  his  duty  to  know  when  a  sale  is 
made  that  it  is  to  a  properly  situated  person,  and  therefore  it 
is  his  duty  to  trust  nobody  to  do  his  work  but  some  one  whom 
he  can  safely  trust  to  discharge  his  whole  duty,  and  if  he  does 
not  do  so,  the  law  holds  him  answerable.  The  same  is  held 
in  State  v.  Denoon,  31  W.  Va.  122;  State  v.  Dow,21  Vt.  484; 
and  to  the  same  effect  are  numerous  other  decisions:  11  Am. 
&  Eng.  Ency.  of  Law,  718. 

The  same  principle  of  the  principal  being  criminally  liable 
for  the  misconduct  of  his  agents  applies  to  many  other  offenses. 
In  the  leading  case  of  Rex  v.  Outch,  Moody  &  M.  433,  cited  in 
1  Taylor  on  Evidence,  827,  which  was  a  prosecution  for  libel, 
Lord  Tenterden  said:  "  A  person  who  derives  profit  from,  and 
who  furnishes  the  means  for  carrying  on,  the  concern,  and  in- 
trusts the  business  to  one  in  whom  he  confides,  may  be  said 
to  have  published  himself  and  ought  to  be  answerable." 

In  Redgate  v.  Hayes,  L.  R.  1  Q.  B.  Div.  89,  the  defendant 
was  charged  with  suffering  gaming  to  be  carried  on  upon  her 
premises.  She  had  retired  for  the  night,  leaving  the  house 
in  charge  of  the  hall  porter,  who  withdrew  his  chair  to  another 
part  of  the  hotel  and  did  not  see  the  gaming.  It  was  held  that 
the  landlady  was  responsible.  The  same  principle  was  main- 
tained in  Mullins  v.  Collins^  L.  R.  9  Q.  B.  292,  where  the 
servant  of  a  licensee  supplied  liquor  to  a  constable  on  duty, 
and  the  court  held  the  licensee  answerable,  though  he  had 
no  knowledge  of  the  act  of  his  agent. 

In  the  present  case,  had  the  defendant  himself  sold  the 
liquor  to  the  minor,  he  would  be  fixed  'prima  facie  with  the 
knowledge  that  the  purchaser  was  a  minor.  The  contention 
of  the  defendant  that  such  'prima  facie  knowledge  is  rebutted 
by  the  fact  that  he  was  not  personally  present  omits  consid- 
eration of  the  fact  that  the  knowledge  of  the  agent  is  the 
knowledge  of  the  principal.  This  is  always  true,  though  the 
intent  of  the  agent,  when  material,  is  not  necessarily  the  in- 
tent of  the  principal.  The  law  requires  the  county  commis- 
sioners to  issue  license  to  retail  liquor  only  to  persons  whom 
they  shall  find  properly  qualified.  This  is  construed  in  Mid- 
ler V.  Covimissioners,  89  N.  C.  171,  to  mean,  that,  among  other 
things,  the  applicant  must  possess  a  good  moral  character.  It 
would  be  a  vain  thing  to  require  the  commissioners  to  take  the 
pains  and  trouble  to  ascertain  whether  the  applicant  is  prop- 
erly qualified,  and  to  reject  him  if  he  is  not,  if  the  licensee  may 
immediately  upon  opening  his  bar  set  up  as  his  clerk  another 
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applicant  who  has,  perhaps,  just  been  rejected  by  the  county 
commissioners,  after  due  inquiry,  as  not  properly  quiilified,  and 
may  claim,  upon  a  violation  of  tlie  law  by  such  clerk,  that  he, 
the  licensee,  is  not  liable,  because  he  had  instructed  his  clerk 
when  he  employed  him  not  to  violate  the  law,  had  often  visited 
his  bar-room  without  seeing  any  sales  made  to  minors,  and  no 
one  had  informed  him  that  such  sales  were  being  made.  If 
such  were  law,  the  safeguard  intended  to  be  obtained  by 
placing  the  licensing  power  in  the  hands  of  the  county  com- 
missioners, who  shall  issue  license  only  to  those  whom  they 
find  "properly  qualified,"  would  be  a  delusion  and  a  sham. 
If  the  only  safeguard  is  an  indictment  of  the  person  actually 
selling,  that  exists  against  the  principal,  and  there  would  be 
no  need  of  requiring  a  license  of  any  one. 

The  defendant's  clerks  had  no  license  to  retail  liquor. 
Every  sale  by  them  to  any  one  is  indictable,  and  the  defend- 
ant is  indictable  with  them  as  co-principal  (there  being  no  ac- 
cessaries in  misdemeanors)  for  aiding  and  abetting  them  in 
their  illegal  traffic,  unless  it  is  true  that  their  sales  are  hia 
Bales.  If  it  is  valid  to  protect  such  sales  by  them  under  au- 
thority of  the  license  to  him,  then  their  sale  is  also  his  sale  to 
make  him  liable  if  the  terms  of  the  license  are  not  complied 
with.  The  licensee  cannot  put  his  clerks  in  his  shoes,  give 
them  the  benefit  of  the  license  issued  to  him  upon  the  confi- 
dence reposed  in  his  moral  character,  and  not  be  held  respon- 
sible for  their  violations  of  the  law  in  the  scope  of  such 
employment.  He  cannot  set  up  his  bar,  receive  its  profits, 
and  abdicate  his  duties.  The  duty  is  imposed  on  him  that 
the  law  shall  not  be  violated  by  a  sale  to  a  minor.  Here  the 
sale  was  to  a  minor.  The  defendant  put  it  in  the  power  and 
authority  of  the  clerk  to  sell.  It  was  the  defendant's  own 
risk  and  peril  that  he  was  not  present,  and  that  he  did  not 
make  the  sale  himself.  That  his  agent  did  not  obey  his  in- 
structions, and  negligently  or  purposely  violated  the  law,  does 
not  exculpate  the  defendant.  The  law  has  been  violated.  It 
looks  to  the  man  it  authorized  to  sell,  —  the  licensee, — this 
defendant.  The  sale  by  the  clerk  was  in  law  a  sale  by  the 
principal,  and  the  violation  of  the  law  must  be  laid  upon  the 
defendant,  who  gave  the  clerk  the  means  and  the  authority  to 
sell,  but  did  not  take  proper  care  in  selecting  his  agent,  or  use 
means  sufficient  to  prevent  illegal  sales  by  him.  It  will  not 
do  for  the  defendant  to  say  that  he  authorized  legal  sales  and 
the  clerk  made  illegal  sales.     The  law  authorized  the  defend- 
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ant  to  sell.  Whether  his  sales  are  legal  or  illegal  is  at  hii 
peril,  and  it  can  make  no  difiference  whether  he  sells  by  his 
own  hands  or  through  an  agent  whom  he  improperly  selected 
or  insufficiently  supervised.  The  violation  of  the  law  is  at  the 
door  of  the  man  whom  alone  the  law  authorized  to  sell.  The 
agent  or  clerk  (if  identified)  is  also  liable  as  aiding  and 
abetting  in  the  illegal  sale:  State  v.  Wallace,  94  N.  C.  827. 

Either  the  licensee  is  responsible  for  illegal  sales  by  the 
clerk  {State  v.  McNeeley,  60  N.  C.  232),  or  the  licensee  has  no 
authority  under  his  license  to  sell  through  the  medium  of  a 
clerk,  and  all  sales  must  be  by  the  person  himself  whom  the 
commissioners  have  found  *' properly  qualified,"  and  have 
licensed  to  sell.  Any  other  view  of  the  matter  would  be 
illogical,  and  would  be  a  virtual  repeal  of  the  law.  It  would 
empower  the  bar-keeper  to  appoint  others  as  bar-keepers, 
whom,  perhaps,  the  county  commissioners  would  have  refused 
to  license.  However  well  "  qualified  "  the  commissioners  may 
find  the  party  whom  they  license,  there  is  no  guaranty  that 
he  will  select  clerks  who  are  so,  or  that  he  has  the  energy,  the 
judgment,  or  the  skill  to  prevent  violations  by  them.  The 
law  will  look  to  the  man  it  licenses,  and  he  must  select  his 
clerks  and  be  responsible  for  them  at  his  peril. 

In  Carroll  v.  State,  63  Md.  551,  the  supreme  court  of  Mary- 
land, upon  a  state  of  facts  and  a  statute  almost  identical,  comes 
to  the  same  conclusion;  it  says:  "When  the  agent,  as  in  this 
case,  is  set  to  do  the  very  thing  which,  and  which  only,  the 
principal's  business  contemplates,  namely,  the  dispensing  of 
liquors  to  purchasers,  the  principal  must  be  chargeable  with 
the  agent's  violation  of  legal  restrictions  on  the  business.  His 
gains  are  increased,  and  he  must  bear  the  consequences.  The 
fact  that  he  has  given  orders  not  to  sell  to  minors  only  shows 
a  bona  fide  intent  to  obey  the  law,  which  all  the  authorities 
say  is  immaterial  in  determining  guilt.  The  court  may  re- 
gard such  fact,  in  graduating  punishment,  when  it  has  a  dis- 
cretion. The  cases,  therefore,  which  hold  that  such  orders 
will  exculpate  the  principal  are  inconsistent  with  the  rule  that 
in  such  cases  the  intent  is  immaterial.  If  intent  is  not  an  in- 
gredient in  the  offense,  it  logically  follows  that  it  must  be  im- 
material whether  such  orders  are  given  or  not,  for  he  who  does 
by  another  that  which  he  cannot  lawfully  do  in  person  must 
be  responsible  for  the  agent's  acts.  In  fact,  it  is  his  act.  It 
cannot  be,  that  by  setting  another  to  do  his  work  and  occupy- 
ing himself  elsewhere  and  otherwise,  he  can  reap  the  benefit 
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of  his  agent's  sales,  and  escape  the  consequences  of  the  agent's 
conduct.  It  would  be  impossible  to  effectually  enforce  a  etat- 
nte  of  this  kind  if  that  were  allowed,  and  it  would  speedily 
become  a  dead  letter."  This  case  cited  also  McCiUcheon  v. 
People^  69  111.  606,  in  which  it  is  said:  "It  is  immaterial 
whether  the  sale  was  made  by  an  appellant  or  an  agent.  The 
agent  had  no  license  to  sell  to  any  one,  and  it  is  only  lawful 
for  him  to  do  so  in  the  name  and  by  the  authority  of  his  prin- 
cipal, and  the  presumption  is  conclusive  that  the  agent  or  ser- 
vant acted  within  the  scope  of  his  authority  in  making  the 
sale."  This  latter  case  is  cited  and  expressly  followed  in 
Noecker  v.  People,  91  111.  494.  To  the  same  purport,  that 
"  when,  in  the  absence  of  a  saloon-keeper,  a  sale  of  liquor  ia 
made  by  his  bar-tender,  the  directions  of  the  former  not  to  sell 
to  minors  will  not  exempt  him  from  liability  for  the  sale,"  are 
Mogler  v.  State,  47  Ark.  110;  Edgar  v.  State,  45  Ark.  356; 
Waller  v.  State,  38  Ark.  656;  Loeb  v.  State,  75  Ga.  258;  Snider 
V.  State,  81  Ga.  753;  12  Am.  St.  Rep.  350;  Whitton  v.  State, 
37  Miss.  379;  Riley  v.  State,  43  Miss.  397;  Dudley  v.  Sauthine, 
49  Iowa,  650;  31  Am.  Rep.  165;  and  many  others,  though  in 
these  cases  the  statute  varies  somewhat  from  that  in  this  state. 
In  People  v.  Rohy,  52  Mich.  577, 50  Am.  Rep.  270,  and  People 
T.  Blake,  52  Mich.  566,  it  is  held  thafr"  the  owner  of  a  saloon 
whose  clerk,  without  his  knowledge  or  consent,  but  while  he 
was  on  the  premises,  opened  it  on  Sunday  morning  to  clean  it 
out,  and  sold  a  drink  to  a  customer,  may  properly  be  convicted 
of  keeping  a  saloon  open  on  Sunday."  The  opinion  in  the 
first-named  case  is  delivered  by  Cooley,  C.  J.,  the  eminent 
writer  on  constitutional  limitations,  and  in  the  course  of  it  he 
Bays:  "  As  a  rule,  there  can  be  no  crime  without  a  criminal 
intent,  but  this  is  by  no  means  a  universal  rule.  One  may  be 
guilty  of  the  high  crime  of  manslaughter  when  his  only  fault 
is  gross  negligence,  and  there  are  many  other  cases  where  mere 
neglect  may  be  highly  criminal.  Many  statutes  which  are  in 
the  nature  of  police  regulations,  as  this  is,  impose  criminal 
penalties,  irrespective  of  any  intent  to  violate  them,  the  pur- 
pose being  to  require  a  degree  of  diligence  for  the  protection 
of  the  public  which  shall  render  violation  impossible";  and 
numerous  incidents  and  precedents  are  cited  to  support  the 
proposition.  Bona  fides  was  held  also  to  be  no  defense  in  an 
indictment  for  extortion:  State  v.  Dickens,  2  N.  C.  468  (407); 
nor  for  unlawful  voting:  State  v.  Boyett,  10  Ired.  330;  Slate  v. 
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Hart,  6  Jones,  389;  nor  generally  in  statutory  offenses:  State 
▼.  Presnell,  12  Ired.  103. 

The  defendant  relies  on  State  v.  Privett,  4  Jones,  100.  There 
the  court  charged  the  jury  that  if  the  principal  instructed  his 
clerk  not  to  sell,  he  would  not  be  liable  for  the  sale  by  the 
clerk  unless  such  instructions  had  been  abrogated  expressly, 
or  by  a  course  of  conduct  which  would  tacitly  amount  to  the 
same.  The  appeal  by  the  defendant,  of  course,  could  not  bring 
up  for  review  this  charge  which  had  been  made  in  his  favor- 
but  Nash,  C.  J.,  takes  occasion  to  say:  "The  defendant  has; 
as  we  think,  no  cause  to  complain  of  his  honor's  charge;  it 
was  as  favorable  to  him  as  it  could  have  been."  And  he  adds: 
"  As  to  the  effect  of  general  instructions  in  such  a  case  as  this, 
it  is  not  necessary  for  us  to  give  an  opinion.  But  we  can  say 
that  if  they  are  to  have  the  effect  given  to  them  by  the  charge 
in  this  case,  and  in  the  argument  of  the  defendant's  counsel, 
the  act  under  which  this  prosecution  is  had  will  be  very  easily 
evaded."  This  is  a  strong  intimation,  we  take  it,  that  if  the 
correctness  of  the  charge  had  been  before  the  court  it  would 
have  been  reversed.  Accordingly  in  State  v.  McNeeley,  60  N.  C. 
232,  it  is  held  that  a  licensee  many  have  a  clerk  or  agent, 
"  he  remaining  responsible  for  the  good  conduct  of  his  agent." 
The  defendant  also  relied  upon  State  v.  Divine,  98  N.  C.  778, 
in  which  it  is  held  that  a  statute  making  one  railroad  officer 
criminally  responsible  for  the  act  of  another  was  unconstitu- 
tional. We  do  not  see  the  analogy.  If  the  statute  had  for- 
bidden the  doing  of  a  certain  act  by  a  railroad  company,  and 
provided  that  if  it  was  done  by  any  of  the  officers  or  agents  of 
the  company  in  the  scope  of  their  employment,  the  corpora- 
tion, being  the  principal,  should  be  indictable,  the  case  would 
have  been  on  "all  fours"  with  the  present,  and  the  act  con- 
stitutional. Indeed,  it  is  pointed  out  in  that  very  case  that 
the  principal  might  be  held  criminally  liable  for  the  acts  of 
the  agent,  but  a  co-employee  could  not.  Without  any  express 
statute,  corporations  have  been  repeatedly  indicted  for  the 
negligence,  or  nonfeasance,  and  misfeasance  of  their  agents, 
when  neither  the  corporation  nor  its  managing  officers  had  any 
intention  to  violate  the  law,  and,  in  fact,  had  given  instruc- 
tions forbidding  such  acts.  The  corporation  is  held  criminally 
liable,  such  instructions  being,  as  in  the  present  case,  held  not 
a  matter  of  defense,  but  in  mitigation  of  punishment.  It  is 
needless  to  cite  cases.     The  doctrine  is  settled  law. 

The  retailing  of  liquor  is  not  a  matter  of  natural  right,  and 
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the  whole  subject  is  within  the  police  power  of  the  state,  which 
can  leave  it  unrestricted  or  hedge  it  about  with  regulations,  or 
forbid  it  entirely:  Mugler  v.  Kansas,  123  U.  S.  623,  and  count- 
less other  cases.  When  regulations  are  imposed,  as  in  this 
OBse,  the  licensee  is  criminally  liable  for  their  non-observance. 
The  defendant  was  found  by  the  county  commissioners  "  quali- 
fied," and  a  license  was  issued  to  him  upon  the  personal  trust 
that  he  would  conduct  the  business  according  to  the  regulations. 
The  sale  here  made  to  a  minor  was  a  violation  of  that  trust,  and 
a  violation  of  law.  It  is  no  defense  that  the  defendant  had  no 
intention  to  violate  the  law.  "  Good  intentions  "  are  said  by 
the  proverb  to  be  the  pavement  of  another  place,  but  they  are 
not  a  sound  one  for  a  bar-room.  The  law  has  been  violated. 
It  looks  to  the  man  it  intrusted  with  the  management  of  this 
business,  and  holds  him  liable.  It  is  immaterial  whether  his 
liability  is  based  upon  his  negligence  in  permitting  the  sale, 
or  upon  the  principle  of  agency,  or  upon  both,  for  the  defend- 
ant is  liable  for  a  negligent  sale  from  insufficient  supervision 
of  an  agent,  as  much  as  if  he  had  ordered  the  sale.  If  the 
clerk,  as  Judge  Cooley  says  supra,  being  in  possession  of  the 
keys,  opened  the  saloon  on  Sunday  for  traffic,  the  licensee 
could  not  excuse  himself  from  liability  by  his  absence  or  ig- 
norance, nor  can  he  do  so  in  the  present  case  of  a  sale  to  the 
minor  by  being  temporarily  absent  from  the  room.  The  de- 
fendant chose  to  seek  for  and  assume  the  liabilities  of  the  call- 
ing of  a  saloon-keeper  that  he  might  enjoy  its  profits.  He 
cannot  be  allowed  to  enjoy  its  profits  and  assign  its  duties 
and  liabilities  to  another. 

The  elaborate  argument  for  the  defendant  is  based  on  the 
fallacy  that  our  statute  requires  a  scienter  to  be  proven.  This 
would  be  so,  if  the  section  was  abruptly  cut  in  two.  But  taken 
as  it  stands,  when  the  state  has  proven  an  illegal  sale  as  to  a 
minor,  the  case  is  made  out.  The  statute  only  permits  the  de- 
fendant to  withdraw  himself  from  liability  by  showing  that 
the  actual  seller  did  not  know  that  the  purchaser  was  a  minor, 
This  was  not  done  in  this  case.  The  argument  made  for  the 
defendant,  that  a  merchant  might,  on  the  same  grounds,  be 
convicted  of  a  larceny  by  his  clerks,  is  not  very  complimentary 
to  the  defendant,  and  it  is  as  little  beneficial  to  him.  If,  how- 
ever, the  law  forbade  larceny,  except  upon  a  license  (if  it  is 
possible  to  conceive  such  a  thing),  granted  after  examination, 
and  theft  by  all  not  so  licensed,  or  even  by  them  from  minors, 
were  indictable,  and   the   clerks,  without  being  themselves 
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licensed,  committed  a  theft  by  virtue  of  the  defendant's  license, 
from  a  minor,  then  only  would  the  case  be  analogous. 

The  evidence  is  uncontradicted  that  the  sale  was  to  an  un- 
married person  who  was  a  minor.  No  exception  was  made  as 
to  the  charge  in  regard  to  the  purchaser  being  unmarried,  and 
hence  we  cannot  pass  upon  a  point  not  raised,  and  about  which, 
indeed,  there  was  no  controversy.  Neither  the  whole  of  the 
charge  nor  of  the  evidence  is  stated  to  have  been  sent  up,  only 
so  much  as  is  necessary  to  present  the  exceptions  made. 

The  fact  that  the  clerks  were  acquitted  because  it  could  not 
be  determined  which  one  sold  to  the  minor  is  a  strong  argu- 
ment against  the  defendant.  If  the  principal  were  not  liable 
for  all  illegal  sales  made  under  his  license,  he  could,  by  hav- 
ing several  clerks,  or  changing  them  often,  easily  evade  punish- 
ment for  illegal  sales.  The  law  looks  to  the  responsible  party 
— the  licensee — who  has  been  permitted  to  carry  on  the  call- 
ing, and  who  is  held  for  its  proper  exercise.  He  is  to  receive 
the  money  from  the  illegal  sales,  and  he  can  always  be  identi- 
fied. 

The  amount  of  supervision  exercised  by  the  defendant  here 
is  a  matter  in  mitigation,  to  be  considered  by  the  court  in  pass- 
ing judgment.  It  was  not  enough  to  prevent  the  illegal  sale, 
and  hence  is  not  a  defense. 

No  error.  ^_^ 

AvBRT,  J.,  concurred  in  a  lengthly  opinion,  of  which  the  following;  is  a 
synopsis.  He  qnoted  section  1077  of  the  North  Carolina  code,  which  provides 
that  it  shall  be  unlawful  for  any  dealer  to  sell  or  give  away  intoxicating 
drinks  or  liquors,  either  directly  or  indirectly,  to  any  unmarried  person  under 
the  age  of  twenty-one  years,  knowing  his  age,  and  providing  that  such  sale 
or  giving  away  shall  be  prima  facie  evidence  of  such  knowledge;  and  then 
said,  in  effect,  that  in  construing  section  1076  of  the  same  code,  making  a  sale 
"by  the  small  measure,  in  any  other  manner  than  as  prescribed  by  law,"  a 
misdemeanor,  the  courts  have  never  hesitated  to  look  behind  specious  eva* 
nons,  in  order  to  determine  the  real  quality  of  the  act.  "  Whether  there  waa 
direct  or  positive  proof  of  the  actual  criminal  purpose  of  the  dealer,  or  such 
testimony  as  raised  a  presumption  only  of  his  unlawful  intent  to  evade,  or  to 
carelessly  permit  his  agents  to  evade,  its  provisions,"  instructions  to  juries 
that  such  evidence  if  believed  would  warrant  a  conviction  have  always  beea 
upheld:  State  v.  McMinn,  83  N.  0.  668;  State  v.  Kirkham^  1  Ired.  384;  Slate 
V.  Poteet,  86  N.  C.  612. 

"  Conceding,  for  the  sake  of  argument,  as  has  been  contended  on  behalf  of 
the  defendant,  that  where  a  legislative  act,  in  unqualified  terms,  makes  a 
guilty  intent  of  the  essence  of  the  offense,  the  burden  is  on  the  state  to  prove 
the  swnter,  the  peculiar  proviso  to  our  statute  would  involve  a  novel  ques- 
tion, not  presented,  as  far  as  my  investigations  have  extended,  in  any  of  the 
cases  involving  the  construction  of  liquor  laws  that  have  been  cited.     It  is 
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too  clear  and  well  settled  to  admit  of  argument,  that  tlie  mere  proof  of  th« 
sale  to  a  minor  by  a  clerk  raised  a  presumption  of  knowledge  on  the  part  of 
the  clerk  that  the  purchaser  was  under  twenty-one  yean  of  age,  notwith< 
standing  the  express  requirement  that  the  act  should  be  done  'knowingly': 
State  V.  Scoggins,  107  N.  C.  959.  If  the  artificial  force  of  this  prima  Jade 
proof  extends  both  to  agent  and  principal,  and  the  guilt  of  the  servant  is 
thereby  imputed  to  the  employer,  the  presumption  of  the  willful  violation  of 
the  statute  by  the  former  can  be  rebutted  only  by  showing  a  want  of  knowl. 
«dge  of  the  age  of  the  purchaser  on  the  part  of  the  actual  seller,  not  by  proof 
that  the  owner  was  absent,  in  no  wise  participated  in  the  act,  and  had  ex- 
pressed bis  disapproval  of  such  conduct,  as  in  this  case.  The  clerk  who  made 
the  sale,  if  the  testimony  had  identified  him,  and  he  had  chosen  to  risk  his 
case  upon  the  credibility  of  evidence  offered  to  identify,  might  have  been 
convicted  under  the  statute  making  guilty  knowledge  of  the  essence  of  the 
offense,  by  the  force  of  the  presumption,  when,  in  fact,  he  honestly  believed 
the  purchaser  was  an  adult.  The  proviso  makes  '  such  sale  to  a  minor  prima 
facie  evidence  of  such  guilty  knowledge,'  not  solely  against  the  active  agent 
who  conducted  it,  but  against  any  one  who  might  have  been  convicted  upon 
the  evidence  adduced,  if  both  the  word  '  knowingly '  and  the  peculiar  quali* 
fying  proviso  by  which  it  is  followed  had  been  omitted  by  the  legislature. 
In  that  case  it  would  have  been  unnecessary  to  prove  the  scienter  at  all,  while, 
ander  the  statute  as  it  is,  it  is  essential  to  do  so  but  «u&  modo,  viz.,  by  proof 
■afficient  to  raise  a  presumption  of  guilty  knowledge,  and  that  presumption 
arises  when  the  fact  of  being  a  minor  is  proved.  Is  the  guilty  knowledge  of 
selling  to  the  minor,  the  presumption  of  which  arose  on  proof  of  the  age,  im* 
puted  by  the  artificial  effect  of  the  statute  to  the  dealer  as  well  as  to  the 
clerk  ?  If  such  is  the  proper  interpretation  of  its  language,  it  is  needless  to 
discuss  the  question  of  applying  the  doctrine  of  respondeat  superior  to  crimi* 
nal  prosecutions."  In  Illinois  the  statute  provides  that  "whoever,  by  him- 
self,  clerk,  or  servant,  shall  sell  intoxicating  liquor,  etc.,  shall  be  liable"; 
and  it  has  been  there  decided  that  evidence  to  show  that  the  sales  to  a  minor 
were  made  by  the  dealer's  clerk  was  properly  excluded:  Noecker  v.  People,  91 
UL  494.  In  Georgia  the  statute  provides  that  "no  person,  by  himself  or 
another,  shall  sell,  etc.,  or  furnish  any  minor  or  minors  spirituous,  intoxicating, 
or  malt  liquors,"  etc.;  and  it  was  there  determined  that  a  conviction  of  a 
dealer  for  a  sale  by  his  clerk  in  his  absence,  and  without  his  knowledge  or 
oonsent,  was  valid:  Loeb  v.  State,  75  6a.  258;  Snider  v.  State,  81  Ga.  753;  12 
Am.  St.  Rep.  350. 

The  Arkansas  statute  makes  it  a  misdemeanor  to  be  "interested"  in  the 
sale  of  liquor  to  a  minor  without  the  written  consent  or  order  of  the  parent  or 
guardian,  and  it  was  there  decided  that  the  dealer's  absence  when  his  bar- 
tender  sold  liquor  to  a  minor  was  no  defense:  MogUr  v.  State,  47  Ark.  108; 
Waller  v.  State,  38  Ark.  656;  3lgar  v.  State,  45  Ark.  356. 

In  connection  with  these  authorities,  Judge  Avery  said:  "I  think  that  the 
purpose  of  the  legislature  in  inserting  the  words  'directly  or  indirectly '  in 
the  statute  was  not  needlessly  to  notify  the  people  that  the  court  would  toU 
erate  no  attempts  at  evasion  by  resorting  to  artifice,  but  to  meet  the  very 
difficulty  which  seems  to  have  suggested  itself  to  law-makers  in  other  states, 
and  express  the  same  idea  conveyed  in  Illinois  by  using  the  words  '  by  him- 
■elf,  clerk,  or  servant, 'in  Georgia  'by  himself  or  another, '  and  in  Arkansas  by 
•itending  the  criuiiual  liability  to  every  one  who  might  be  interested  in  the 
sale  to  a  minor.  If,  therefure,  the  words  'directly  or  indirectly 'are  suscepti- 
ble of  two  interpretations,  and  might  be  construed  to  have  been  aimed  either 
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at  eraslont  by  artifice  or  at  violations  perpetrated  through  agents  negligently 
selected,  we  should  adopt  that  construction  which  harmonizes  with  other 
legislation  upon  the  same  subject,  and  which  manifestly  looks  to  the  end  of 
intrusting  the  business  which  had  required  so  much  legal  supervision  ta 
men  whose  characters  would  be  a  guaranty  that  the  power  would  not  b» 
abused.  This  guaranty  would  be  worthless,  if  they  could  shift  the  responsi* 
bility  upon  agents  who  could  carelessly  or  purposely  override  all  laws  impos* 
ing  safeguards  on  the  business.  It  would  seem  an  unaccountable  oversight 
if  intelligent  representatives  in  our  legislatures  had  attempted  to  protect  the 
public  against  nuisance  by  requiring  that  all  persons  applying  for  license,  a» 
an  essential  prerequisite  to  obtaining  the  privilege,  should  satisfy  the  county 
commissioners  that  they  had  established  good  moral  characters,  and  for  a 
generation  past  had  left  them  at  liberty  to  employ  the  most  immoral  men  in 
the  community  to  conduct  the  business  without  incurring  liability  for  sucb 
flagrant  violations  of  the  liquor  laws  by  these  agents  in  selling  to  minors. 
Why  require  the  solemn  mockery  of  proof  of  moral  character  by  the  appli* 
cant,  if,  in  an  hour  after  the  license  is  issued,  he  can  constitute  the  worst 
man  in  the  community  his  chief  clerk,  exhort  him  to  ob  y  the  laws  of  the 
land,  bow  himself  out,  and  leave  the  employee  free  from  oversight  to  tell  oa 
commission  till  the  term  of  license  expires." 

In  People  v.  Utter,  44  Barb.  172,  the  court  said  "  that  in  order  to  convict, 
proof  must  be  made  on  the  part  of  the  defendant  of  an  intent  to  violate  th* 
statute.  Where,  as  in  this  case,  the  sale  is  not  made  by  the  defendant  per- 
sonally or  in  his  presence,  the  presumption  is  not  overcome  by  merely  show- 
ing  that  the  sale  was  made  on  his  premises  by  his  bar-tender. 

Criticising  this  case,  Mr.  Justice  Avery  said:  "But  if  that  were  a  correct 
statement  of  the  law,  in  our  case  the  presumption  of  innocence,  which  the 
law  raises  in  favor  of  the  accused,  is  rebutted  by  force  of  the  proviso,  the 
effect  of  which  is  intended  to  be  felt,  not  simply  against  the  servant,  but 
against  one  who  has  proved  unmindful  of  the  high  trust  contided  to  him  by 
society  in  employing  unreliable  agents.  The  law,  which  looks  so  closely  to 
his  character,  does  not  intend  that  he  shall  reap  the  profits  of  illicit  sales  and 
escape  the  responsibility  for  the  consequent  injury  to  society.  This  questioa 
does  not  depend  upon  analogies  drawn  from  the  construction  given  to  stat* 
utes  of  other  states  widely  different  from  our  own.  It  is  the  duty  of  thie 
court  to  give  a  construction  to  our  own  act,  which  is  peculiar  in  two  impor* 
taut  respects:  1.  In  the  use  of  the  words  'directly'  and  'indirectly,*  in 
order  to  put  the  dealer  into  the  shoes  of  the  agent  or  servant;  and  2.  In  nea« 
tralizing,  by  certain  evidence,  the  force  of  the  word  '  knowingly '  by  the  pro- 
viso following  immediately  after  it,  and  imposing  upon  the  employee,  as  welt 
as  upon  the  employer,  who  is  is  acting  '  indirectly '  through  him,  the  bar- 
den  of  showing  that  the  former  did  not  have  knowledge  of  the  fact,  proved 
otherwise  to  be  true,  that  the  purchaser  was  a  minor.  Where  the  presump- 
tion of  the  scienter  may  be  raised  by  proving  other  facts,  upon  adducing  the 
requisite  proof  the  burden  may  be  shifted  so  as  to  dispense  with  the  necessity 
of  offering,  in  behalf  of  the  state,  any  direct  evidence  to  show  intent  at  alU 
Just  as  soon  as  the  presumption  of  the  scienter  is  raised,  then  the  prosecution^ 
until  rebutting  proof  is  offered,  stands  in  the  same  position  as  if  the  stat- 
ute had  been  silent  as  to  proof  of  intent." 

Under  a  statute  providing  that  it  shall  constitute  a  misdemeanor  for  per- 
sons to  neglect  to  keep  and  repair  their  fences  during  crop  time  in  the  man- 
ner provided  by  law,  it  has  been  expressly  decided  that  a  foreman  acting 
under  direction  of  his  employer  is  not  liable  under  the  statute,  but  that  the 
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absent  employer  is:  Stale  v.  Taylor,  69  N.  C.  543;  State  v.  Bell,  3  Ired.  506; 
Bex  V.  Gutch,  1  Moody  &  M.  437.  "Tliia  is  a  direct  recognition  of  the  princi- 
ple that  where  no  proof  of  unlawful  intent  is  required,  or  where  the  presump* 
tion  of  guilty  knowledge  is  raised  in  a  way  provided  by  statute,  a  defendant, 
who  was  not  present  wlien  the  act  was  done  or  the  duty  omitted  by  another, 
the  doing  or  omission  of  which  constitutes  in  law  the  criminal  offense,  may 
nevertheless  be  convicted  of  it.  So  long  as  the  presumption  of  guilty  knowl- 
edge on  the  part  of  the  employee  who  made  the  sale  remains  unrebutted, 
the  testimony,  if  believed  by  the  jury,  must  be  considered  pn'ma  ylicie  proof 
of  the  guilt  of  the  absent  hotel-keeper,  just  as  the  neglect  of  the  overseer  to 
repair  fences  is  imputed  to  the  absent  planter,  or  as  the  criminal  conduct  of 
an  employee  was  imputed  to  another,  assumed  by  law  to  act  through  him, 
in  the  cases  of  indictment  for  sales  to  minors,  cited  above.  The  fact  that  our 
statute  by  its  express  terms  makes  the  dealer  responsible  for  the  act  of  un- 
lawful selling  done  indirectly  through  hia  servant,  and  imputes  to  him  the 
purpose  or  neglect  of  the  subordinate,  easily  distinguishes  our  case  from  those 
arising  under  statutes  which  contain  neither  this  provision,  that  requiring 
express  proof  of  intent,  nor  that  specifying  certain  evidence  that  may  raise 
•  presumption  of  guilty  knowledge." 

Such  are  the  statutes  of  Michigan,  Mississippi,  Maryland,  Iowa,  and 
other  states,  the  decisions  in  many  of  which  distinctly  recognize  the  principle 
contended  for  in  this  opinion.  Mr.  Justice  Avery  did  not  contend  that  hia 
view  was  sustained  by  the  decisions  of  all  uf  the  American  courts,  and  he 
cited  Anderson  v.  SUUe,  22  Ohio  St.  305,  and  Barnes  v.  State,  19  Conn.  393, 
as  being  plainly  in  conflict  with  it.  The  Missouri  statute,  however,  expressly 
fails  to  prohibit  sales  made  by  another,  and  the  case  of  Slate  v.  S/iorlell,  93 
Mo.  123,  was  decided  upon  tliat  ground,  thus  distinguishing  it  from  the 
present  case  at  bar. 

The  cases  of  People  v.  Schoffer,  4  Hun,  23,  People  v.  Mahoney,  4  Hun,  26, 
«nd  State  v.  Hayca,  Gil  Iowa,  27,  approve  the  principle  contended  for,  and 
maintain  that  proof,  which,  according  to  the  terma  of  the  statute,  raises  a 
presumption  of  guilty  knowledge,  dispenses  with  the  necessity  of  further 
evidence  of  intent.  •'  Following  the  general  current  of  more  modern  author- 
ity, and  the  f(\ving  to  the  law  under  which  the  indictment  is  drawn  the  con- 
struction of  which  it  seems  so  clearly  susceptible,  I  have  eliminated  the 
questions  tiiat  have  given  rise  to  the  most  serious  controversy.  It  the  legis- 
lature had  the  power  to  declare  that  a  sale  made  by  a  clerk  should  be  deemed 
to  have  been  made  by  his  employer,  and  the  words  of  the  statate  can  be  fairly 
oonstrued  to  mean  that  it  has  so  declared,  then  the  necessity  for  discussing 
the  general  doctrine  of  the  criminal  responsibility  of  principals  for  the  acts 
of  agents  done  in  the  absence  of  the  principals  would  seem  to  be  obviated. 
If  we  were  compelled  to  fall  back  uuon  );eneral  principles,  we  would  find 
that  after  taking  a  survey  of  all  the  convicting  authorities,  Wharton  (2  Crim. 
Law,  sea  1503)  states  his  conclusion  as  to  the  general  liability  of  principals 
to  indictment  for  unlawful  sales  by  agents  as  follows:  'A  shop  or  hotel 
keeper  is  indictable  for  ao  unlawful  sale  of  spirituous  liquors  by  a  servant 
employed  in  bis  business,  as  all  concerned  are  principals;  nor  in  such  a  case 
is  it  any  defense  that  the  agent  was  directed  by  the  principal  not  to  make 
the  particular  sale  complained  of.  Where  the  sale  is  not  in  the  immediate 
line  and  direction  of  the  principal's  business,  the  fact  of  agency  is  only  prima 
farie  evidence  of  the  principal's  f^uilt.'  The  implication  being,  as  is  declared 
by  other  writers,  titat  if  the  sale  is  made  at  a  hotel  bar  by  a  clerk  employed 
4o  attend  to  it  in  the  regular  course  of  the  business,  it  will  be  deemed,  for 
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all  purposes,  the  act  of  the  principal  himself,  who  can  avail  himself  of  no 
defense  that  would  not  exculpate  the  agent I  see  no  cause  to  appre- 
hend danger  from  giving  to  our  statute  a  reasonable  interpretation,  and  one 
that  will  afford  to  society  the  protection  that  necessarily  grows  out  of  the 
consciousness  of  responsibility  by  dealers  in  intoxicating  liquors  for  acts  of 
their  agents  done  in  the  line  of  that  business.  We  will  be  following  in  the 
wake  of  our  sister  states  of  Arkansas,  Iowa,  and  Georgia  in  construing  our 
statute  80  as  to  carry  out  the  manifest  legislative  intent,  and  at  the  same 
time  we  will  reach  such  a  conclusion  as  will  be  in  harmony  with  the  manifest 
purpose  of  the  legislature  in  passing  other  kindred  laws." 

Mr.  Justice  Shepherd  dissented  from  the  opinion  delivered  by  the  majority 
of  the  court,  on  the  ground  that  it  involved  a  radical  departure  from  well- 
settled  legal  principles,  as  illustrated  by  the  current  of  authority,  and  estab- 
lished a  most  dangerous  precedent,  the  effects  of  which  cannot  be  well 
estimated  in  nnsettling  the  old  and  well-defined  safeguards  of  personal  lib- 
erty. In  his  opinion,  the  conviction  in  the  case  at  bar  could  only  be  sus- 
tained on  the  ground  of  the  liability  of  the  principal  for  the  acts  of  his  agent; 
and  while  the  doctrine  of  respondeat  stiperior  has  been  applied  in  some  crim- 
inal cases,  it  has  never  been  stretched  so  as  to  cover  a  case  like  the  pretsent 
one.  Many  statutes  "  in  the  nature  of  police  regulations  impose  criminal 
penalties,  irrespective  of  any  intent  to  violate  them,  the  purpose  being  to  re- 
quire a  degree  of  diligence  for  the  protection  of  the  public  which  shall  render 
violation  Impossible."  Under  such  statutes,  the  principal  has  been  held  con- 
clusively liable  for  the  act  of  his  agent  in  the  unlawful  sale  of  liquor  to 
minors  in  a  very  few  of  the  states,  while  in  others  this  rule  has  been  ex- 
pressly denied,  necessitating  amendments  to  the  statutes,  and  it  is  only  under 
the  amended  acts  that  the  decisions  cited  in  the  opinion  adopted  were  made. 
The  law  is  directly  opposite  M'hen  a  statute  makes  the  criminal  intent  or 
knowledge  an  essential  element  of  the  crime,  and  "  it  is  in  the  failure  to  ob- 
serve this  all-important  distinction  that  the  fundamental  error  of  the  court 
is  to  be  found.  All  that  has  been  so  well  said  about  the  policy  of  the  law  in 
dispensing  with  the  element  of  intent  or  scienter,  and  the  consequent  liability 
of  the  principal,  is  applicable  to  the  class  of  cases  mentioned  by  Judge 
Cooley,  and  clearly  has  no  relation  to  the  class  to  which  the  present  case 
belongs,  in  which  scienter  is  an  indispensable  requisite  to  a  conviction.  It  is 
not  a  little  remarkable  that  this  very  distinction  is  to  be  found  in  the  author- 
ities cited  in  the  opinion  of  the  court."  This  is  instanced  by  the  case  of 
Farrell  v.  Slate,  32  Ohio  St.  456,  30  Am.  Rep.  614,  and  the  note  thereto, 
which  contains  the  following  propositions:  "  1.  When  to  an  offense  knowl- 
edge of  certain  facts  is  essential,  then  ignorajice  of  these  facts  is  a  defense. 
2.  When  a  statute  makes  an  act  indictable,  irrespective  of  guilty  knowledge, 
then  ignorance  if  fact  is  no  defense  ";  and  places  McCutcheon  v.  People,  69 
111.  601,  one  of  the  leading  cases  in  support  of  the  present  decision,  under  the 
second  proposition. 

In  State  v.  McBrayer,  98  N.  C.  621,  it  was  said:  "  It  is  only  when  the  pos- 
itive willful  purpose  to  violate  a  criminal  statute,  as  distinguished  from  a 
mere  violation  thereof,  is  made  an  essential  ingredient  of  the  offense,  that 
honest  mistake  and  misapprehension  excuses  and  saves  the  alleged  offender 
from  guilt ";  and  to  the  same  effect  is  State  v.  King,  86  N.  C.  603;  State  v. 
Wool,  86  N.  O.  708.  *'  Having  fully  established  the  distinction  above  men- 
tioned, I  will  now  proceed  to  an  investigation  of  the  other  authorities  upon 
which  the  decision  is  based.  The  case  of  Farrell  v.  State,  32  Ohio  St.  456,  30 
Am.  Hep.  614,  so  far  from  sustaining,  seems  to  be  in  direct  conflict  with  the 


April,  1892.]  State  v.  Kittelle.  711 

view  of  the  court,  as  it  is  there  held,  even  under  a  statute  which  did  not 
require  any  scienter  or  intent,  that  the  defendant  could  show  in  his  defense 
that  the  liquor  he  sold  was  represented  to  him  as  free  from  alcoholic  proper- 
ties, and  that  he  sold  it  with  that  understanding  and  belief."  The  cases  of 
Carroll  v.  State,  63  Md.  551,  People  v.  Jic^y,  52  Mich.  577,  and  in  the  cases 
from  Illinois,  Arkansas,  Georgia,  West  Virginia,  Mississippi,  and  England,  it 
is  disclosed  that  the  statutes  involved  do  not  require  the  existence  of  guilty 
intent  or  knowledge.  The  only  case  in  any  way  sustaining  defendant's  guilt 
is  that  of  Redgate  ▼.  Hayne$,  L.  R.  1  Q.  B.  D.  89.  In  this  case  "Blackburn, 
J.,  however,  used  the  following  language:  'I  agree  that  the  mere  fact  that 
gaming  was  carried  on  on  her  premises  would  not  render  her  liable  to  be  con- 
victed, because  that  is  not  "  su£fering  "  the  gaming  to  be  carried  on,  and  if 
the  justices  were  of  a  different  opinion,  they  were  wrong;  but  I  think  if  she 
purposely  abstained  from  ascertaining  whether  gaming  was  going  on  or  not, 
or  in  other  words,  connived  at  it,  that  this  would  be  enough  to  make  her 
liable.'  Of  the  same  opinion  was  Lush,  J.,  the  other  sitting  judge,  who  said: 
'The  only  question  here  is  whether  there  was  any  evidence  of  such  conniv- 
ance, and  I  think  there  was.'" 

In  the  case  of  WhUton  v.  State,  37  Miss.  379,  the  statute  did  not  require 
guilty  knowledge  or  intent,  and  the  indictment  was  for  selling  liquor  to  an 
intoxicated  person;  the  court  said  that  "it  was  certainly  necessary  that  the 
defendant  should  either  have  known,  or  have  had  good  reason  to  believe, 
that  the  person  to  whom  the  liquor  was  sold  was  intoxicated  at  the  time  of 
the  sale.  ....  The  passages  cited  from  Wharton's  Criminal  Law  are  broad 
enough  to  sustain  the  position  of  the  state,  but  I  find  that  they  are  all  based 
upon  statutes  which  make  the  forbidden  act  indictable,  irrespective  of  a  guilty 
knowledge  or  intent,  and  that  in  some  of  the  statutes  it  is  expressly  provided 
(as  in  West  Virginia  and  Illinois)  that  a  sale  to  minors  by  any  person,  *by 
agent  or  otherwise,'  is  an  ofifense  against  the  criminal  law.  In  West  Virginia 
it  is  also  provided  that  a  sale  '  by  one  person  for  another  shall,  in  any  prose* 
eution  for  such  sale,  be  taken  and  deemed  a  sale  by  both,'  etc." 

In  MtKjlfr  V.  State,  47  Ark.  110,  it  was  expressly  stated  that  the  case  was 
determined  upon  a  statute  changing  the  law  to  avoid  the  efifect  of  the  pre- 
vious case  of  Cloud  v.  State,  36  Ark.  151,  holding  that  a  bar-keeper  was  not 
criminally  liable  for  a  sale  of  liquor  made  by  his  clerk  in  his  absence  and 
without  his  authority. 

"In  Carroll  v.  State,  63  Md.  531,  the  court  said  that  'it  is  not  necessary  to 
allege  icienter,  because  it  is  not  made  an  ingredient  by  the  statute  that  the 
thing  shall  be  knowingly  and  willfully  done  to  make  the  violation  of  the 
statute  an  offense.'  It  is  manifest  that  if  the  statute  had  required  such  an 
ingredient,  the  court  would  not  have  held  the  principal  criminally  liable.  la 
Barnet  v.  Stale,  19  Conn.  398,  the  defendant  was  indicted  for  selling  liquor 
to  a  common  drunkard,  and  it  appeared  that  the  sale  was  made  by  the  clerks 
of  the  defendant,  and  it  was  held  to  be  error  to  exclude  evidence  that  the 
d»;fendant  had  given  his  clerks  specific  directions  to  sell  no  liquor  to  common 
drunkards." 

In  State  v.  Wool,  88  N.  C.  708,  the  defendant  was  indicted  for  unlawfully 
selling  liquor  himself,  and  not  by  his  agent,  without  the  prescription  of  a 
physician,  and  no  knowledge  or  intent  is  required  by  the  statute  to  consti- 
tute the  crime,  nor  is  the  liability  of  the  principal  for  the  act  of  his  agent 
involved  in  the  case. 

The  cases  of  Stale  v,  MeBrayer,  98  N.  C.  619,  State  v.  Seo^gint,  107  N.  C. 
959,  Stale  v.  Latorence,  97  N.  C.  492,  are  all  plainly  distinguishable  from  the 
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ease  at  bar,  because  they  do  not  involve  the  sale  of  liquor  by  an  agent,  and 
because  they  do  not  involve  the  guilty  knowledge  or  intent  of  the  principal 
as  to  the  acts  done  by  himself  or  his  agent.  And  the  case  of  State  v.  Neely, 
Winst.  334,  "only  decides  that  a  licensee  may  employ  an  agent,  aad  that  the 
latter  will  be  protected,  but  that  his  assignee  will  not  be  protected.  This 
ease  had  no  reference  to  any  statute  similar  to  the  one  in  dispute  here,  aa 
none  was  in  existence  at  that  time." 

The  cases  sustain  the  proposition  that  "the  master  is  never  liable  orimi- 
nally  for  the  act  of  his  servant,  done  without  his  consent  and  against  his 
express  orders":  1  Bishop's  Crim.  Law,  219;  Rex  v.  Qutch,  1  Moody  &  AL 
433;  and  "  the  master  may  avoid  the  effect  of  the  sale  by  showing  that  he  was 
not  privy  nor  assenting  to  it,  nor  encouraging  it":  Rex  v.  Almon,  6  Burr. 
2686;  and  to  the  same  effect,  Rex  v.  Waiter,  3  Esp.  21;  General  v.  Siddon,  1 
Cromp.  &  J.  220. 

In  Mullina  v.  Collins,  9  Q.  B.  292,  cited  in  the  opinion  adopted  by  the  court, 
"  the  distinction  I  have  been  endeavoring  to  draw  is  clearly  recognized.  The 
defendant  was  indicted  for  supplying  liquor  to  a  constable  on  duty,  and  it 
was  held  that  the  licensee  was  liable,  although  he  had  no  knowledge  of  the 
act  of  his  servant.  Archibold,  J.,  said  that  'section  16  is  one  of  a  series  of 
clauses,  headed  offenses  against  the  public  order,  and  must,  therefore,  be 
construed  in  the  way  most  effective  for  maintaining  public  order.  It  con- 
tains three  subsections,  the  first  of  which  creates  offenses  which  must  be 
'  knowingly '  committed,  but  the  appellant  has  been  convicted  under  the  sec- 
ond subsection,  where  the  word  *  knowingly '  is  omitted.  This  seems  to 
point  to  the  conclusion  that  the  licensed  victualer  will  be  liable  for  the  act 
of  his  servant,  although  he  himself  has  not  knowingly  committed  an  offense 
against  the  second  subsection.'  In  view  of  these  authorities,  chiefly  cited  in 
the  opinion,  it  would  seem  unnecessary  to  produce  any  others  to  sus  thetain 
position,  that  where  the  statute  makes  the  guilty  knowledge  of  the  dealer  aa 
essential  ingredient  of  the  offense,  the  principal  without  such  knowledge  can- 
not be  convicted  by  the  act  of  his  servant.  Not  a  single  authority  has  been 
produced  where,  under  a  similar  statute,  a  conviction  has  ever  been  sustained 
under  such  circumstances,  while  most  of  the  cases  cited  by  the  court  abun> 
dantly  sustain  the  opposite  view.  Mr.  Bishop  says  (Bishop's  Statutory 
Crimes,  1022;  1  Bishop's  Crim.  Law,  522,  523):  '  Where  the  statute  is  silent 
as  to  the  defendant's  intent  or  knowledge,  the  indictment  need  not  allege,  or 
the  government's  evidence  show,  that  he  knew  the  fact;  his  being  misled  con- 
cerning it  is  a  matter  for  him  to  set  up  in  defense  and  prove.  Quite  different 
are  the  law  and  procedure  where  the  statute  has  the  word  "  knowingly,"  or 
the  like;  knowledge  there  is  an  element  in  the  crime,  the  indictment  must 
allege  it,  and  the  evidence  against  the  defendant  must  affirmatively  establish 
its  existence.'"  To  the  same  effect,  1  Wharton's  Crim.  Law,  297.  The  fol- 
lowing  cases  sustain  the  proposition  that  where  an  unlawful  sale  of  liqnor  is 
made  by  a  servant  without  the  knowledge  of  his  master,  and  in  real  opposition 
to  his  will,  proof  on  his  part  that  he  in  no  way  participated  in,  approved,  or 
countenanced  such  unlawful  act  is  sufficient  to  relieve  him  of  any  criminal 
liability  therefor,  and  to  justify  his  acquittal:  1  Bishop's  Crim.  Law,  220; 
State  V.  Dawson,  2  Bay,  360;  Ewing  v.  Thompson,  13  Mo.  132;  Caldwell  v. 
Sacra,  Litt.  Sel.  Cas.  118;  Commonwealth  v.  Nichols,  10  Met.  259:  43  Am. 
Dec.  432;  Commonvtxalth  v.  Stevens,  153  Mass.  421;  25  Am.  St.  Rep.  647; 
Hqyp  V.  State,  2  Blackf.  149;  Commonwealth  v.  Briant,  142  Mass.  463;  56 
Am.  Rep.  707;  Commomoealth  v.  Putnam,  4  Gray,  16;  Commonwealth  v. 
Dunbar,  9  Gray,  298;  Byington  v.  Simpson,  134  Mass.   169;  45  Am.  Rep. 
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314;  Commonwealth  v.  Hayes,  145  Mass.  289.  The  following  text  is  found 
in  2  AnuA;  Eng.  Ency.  of  Law,  711  et  seq. :  "  'A  licensee  to  sell  intoxicat- 
ing liquors  is  bound,  at  his  peril,  to  see  that  the  conditions  of  the  license 
«re  complied  with  by  his  servants  or  agents,  but  to  render  a  defendant  liable 
for  sales  made  by  agents  or  servants,  a  defendant's  knowledge  or  consent 
must  be  shown.*  To  the  same  effect  are  the  cases  of  Pe9ple  v.  Utter,  44  Barb. 
170;  Anderson  v.  State,  22  Ohio  St.  305;  Commonwealth  v.  Nichols,  10  Met. 
259;  43  Am.  Dec.  432;  Wetzler  v.  State,  18  Ind.  35;  Wreidt  v.  State,  48  Ind. 
679;  State  v.  Hayes,  67  Iowa,  27;  State  v.  Shortell,  93  Mo.  123;  Commonwealth 
▼.  Waclieiidorf,  141  Mass.  270.  In  the  last  case  the  court  said:  'It  would 
require  a  clear  expression  of  the  will  of  the  legislature  to  justify  a  construc- 
tion of  a  penal  statute  which  would  expose  an  innocent  man  to  a  disgraceful 
punishment  for  an  act  of  which  he  had  no  knowlege,  which  he  did  not  in  any 
way  take  part  in  or  authorize,  but  which  he  had  forbidden.'" 

Mr.  Justice  Shepherd,  in  conclusion,  expressed  himself  as  follows:  "  When 
we  consider  that  the  cases  cited  are  upon  statutes  which,  like  those  referred 
to  in  the  opinion,  do  not  require  a  guilty  knowledge  or  intent,  and  that  they 
indicate  very  clearly  that  the  great  weight  of  authority,  even  upon  snch  stat> 
ates,  is  against  the  contention  of  the  state,  and  when  we  further  consider,  aa 
I  have  already  observed,  that  not  one  decision  has  been  produced  which  dis- 
penses with  a  guilty  knowledge  or  intent  where  the  law  expressly  requires 
it,  I  think  it  must  be  apparent  that  the  doctrine  of  rapondeat  superior  has, 
in  this  case,  been  extended  beyond  the  limits  of  precedent,  and  with  all  defer- 
ence I  will  add,  beyond  the  well-settled  principles  of  the  criminal  law.  It 
is  said  that  any  other  ruling  would  lead  to  an  evasion  of  the  law  in  many 
instances,  and  that  the  principil  should  be  held  to  such  an  accountability 
because  of  the  trust  reposed  in  him  by  reason  of  his  selection  by  the  county 
commissioners  as  a  fit  person  to  retail  intoxicating  liquor.  It  must  be  re< 
membered  that  the  public  is  not  without  protection,  as  the  agent  or  servant 
who  makes  an  unlawful  sale  is  liable  to  be  indicted  and  punished:  State  v. 
Wallace,  94  N.  C.  829.  The  possible  evils  resulting  from  a  failure  to  hold  an 
innocent  principal  guilty  is  a  matter  which  should  be  addressed  to  the  law- 
makers; and  if  they  see  fit  to  do  so,  they  may  enact  laws  similar  to  those  in 
West  Virginia,  Arkansas,  Maine,  Illinois,  and  other  states,  under  which  the 
principal  is  held  to  be  chargeable  with  the  guilty  knowledge  of  the  parent. 
It  was  because  of  the  existence  of  the  principle  I  am  insisting  upon  that  such 
laws  were  made,  and  that  legislation  was  deemed  necessary  in  this  state  in 
order  to  fasten  a  criminal  liability  upon  the  principal.  Public  policy  may  have 
much  to  do  with  the  interpretation  of  statutory  laws,  but  I  do  not  see  how 
it  can  control  language  which  is  pot  only  free  from  ambiguity  and  doubt,  but 
has  universally  been  held  to  be  susceptible  of  but  one  meauiui^  when  used  in 
criminal  ofTenses.  If  the  policy  to  be  subserved  requires  a  conviction  in  a 
case  like  the  present,  it  is  very  strange  that  such  great  pains  should  have 
been  taken  to  defeat  its  object  by  explicitly  requiring  that  the  unlawful  act 
should  be  accompanied  with  a  guilty  knowledge.  The  position  of  the  state 
cannot  rest  npou  public  policy  alone,  but  it  must  b«  based  upon  some  other 
principle,  and  this  principle  must  necessarily  be  that  in  criminal  cases  the  ao« 
tual  or  constructive  knowledge  of  the  agent  is  the  knowledge  of  the  principaL 
It  is  further  argued  that  the  act  of  the  agent  in  selling  to  a  minor  makes  ont 
•  prima  facie  case  of  knowledge,  and,  there  being  no  evidence  on  the  part  of 
the  agent  in  rebuttal,  the  principal  must  therefore  be  guilty.  This  is  very 
true  as  to  the  agent,  but  it  is  a  petitio  jirtncipii  to  say  that  such  constructive 
knowledge  is  the  knowledge  of  the  principal,  as  that  Im  the  very  question  we 
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are  called  upon  to  determine.  It  is  plain,  from  our  statute,  that  the  pre- 
sumption of  scienter  arises  only  as  against  the  person  who  does  the  selling,. 
and  the  law  has  been  careful  to  provide  that  such  a  person  may  rebut  the 
presumption  and  show  the  truth  of  the  transaction.  If  the  law,  then,  is  so 
careful  as  to  the  actual  vendor,  it  would  be  strange,  indeed,  if  it  did  not  dis- 
play some  so]icitude<for  one  who  had  no  knowledge  whatever  of  the  particular 
transaction.  It  must  be  evident  that  the  legislature  never  intended  that 
any  one  should  be  convicted  under  this  law  without  being  permitted  to  show 
his  innocence,  and  if  the  agent  who  does  the  selling  could  rebut  the  prima 
facie  case  of  guilty  knowledge  which  is  raised  by  his  own  act,  it  would  be  a 
hard  measure  indeed  to  deny  the  same  privilege  to  one  who  is  admittedly  in- 
nocent both  of  the  unlawful  act  and  the  guilty  knowledge.  In  providing  that 
the  unlawful  sale  should  be  "prima  facie  evidence  of  knowledge,  the  law  did  not 
intend  to  dispense  with  the  element  of  tcienter  as  an  ingredient  of  the  crime. 
It  simply  shifted  the  burden  of  proof,  reserving  to  the  defendant  the  right  to 
show  his  innocence.  It  was  never  intended,  I  think,  to  extend  the  prima 
fade  case  to  one  who  did  not  commit  the  act,  and  at  the  same  time  put  it  in 
the  power  of  the  person  who  committed  the  act,  either  by  neglect  or  conniv. 
ance,  to  shut  out  all  testimony  whatever  tending  to  show  the  absolute  inno- 
cence of  the  party  charged.  I  am  very  sure  that  the  prima  facie  case  applies 
only  to  the  person  making  the  sale;  but  if  this  is  not  true,  and  it  is  extended 
to  the  principal,  why,  pray,  does  not  the  right  to  rebut  the  pn'nui /ar»e  case 
go  along  with  it?  It  is  said  that  the  defendant  has  such  a  right,  but  it  is  to 
be  restricted  to  the  rebuttal  of  the  guilty  knowledge  of  the  agent  alone,  and 
that  however  innocent  in  fact  the  principal  may  be,  he  is  precluded  from  show- 
ing  it.  Thus  we  have,  as  a  result,  the  naked  proposition  that  there  can  be  such 
an  anomaly  as  what  may  be  termed  an  irrebuttable  constructive  scienter,  when 
the  plain  language  of  the  statute  requires  that  the  dealer  shall  not  be  con- 
victed if  he  shows  that  he  is  without  guilty  knowledge.  It  may  be  observed 
that  the  incongruity  of  the  position  is  further  illustrated  by  the  fact  that  the 
record  discloses  that  both  of  the  clerks,  who  were  indicted  and  tried  with  the 
defendant,  were  acquitted;  and  thus  we  have  the  case  of  a  principal  being 
convicted  for  the  act  of  an  agent  who  himself  has  been  declared  innocent. 
Now,  it  may  be  that  a  person  can  be  convicted  who  commands  two  others  to 
commit  an  ofifense,  and  the  proof  shows  that  it  must  necessarily  have  been 
committed  by  one  of  them,  although  both  must  be  acquitted  because  of  the 
inability  of  the  jury  to  find  which  of  the  two  committed  the  crime;  but  where 
the  principal  is  absent,  and  the  offense  is  committed  contrary  to  his  wishes 
and  commands,  and  his  guilt  is  asserted  solely  on  the  ground  of  agency,  it 
would  seem  to  present,  at  least,  a  novel  groundwork  upon  which  to  build  a 
case  of  constructive  crime,  it  being  impossible  for  the  defendant  to  ascertain 
upon  which  agent  the  prima  facie  case,  which  he  is  required  to  rebut,  has 
been  imposed.  The  genius  of  free  and  constitutional  government  is  opposed 
to  constructive  crime,  and  while  I  do  not  say  it  may  not  be  warranted  in  cases 
of  this  character,  where,  in  the  interest  of  good  morals,  a  great  evil  should 
be  suppressed,  I  cannot  sanction  such  a  doctrine,  when,  as  in  this  instance, 
the  legislature  has  not  only  failed  to  authorize,  but,  in  my  opinion,  has  ex- 
pressly forbidden  it.  Ingenuity  may  be  able  to  construct  a  plausible  ar- 
gument in  support  of  the  conviction,  but  I  think  it  must  be  attended  with 
difficulty,  and  especially  must  this  be  so  when  the  rule  which  requires  all 
penal  statutes  to  be  construed  strictly  has  always  been  considered  in  this  state 
to  be  something  more  than  a  mere  idle  expression.  The  rule  is  founded  upon 
the  great  principles  of  the  criminal  law,  and  must  be  followed  in  this  as  weli 
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M  in  other  cases.  I  can  see  no  reason  why  the  principle  of  the  conviction  in 
this  case  may  not,  as  I  have  indicated,  be  extended  to  offenses  of  a  more  seri- 
ous character,  and  it  is  chiefly  because  of  this  possible  evil  that  I  have  felt  it 
my  duty  to  state  the  grounds  of  my  dissent  at  such  length." 

Judge  Shepherd  was  also  of  opinion  that  the  defendant  was  entitled  to  a 
new  trial,  on  the  ground  that  the  jury  were  erroneously  instructed  that  if  i% 
were  believed  that  the  prosecuting  witness  bought  liquor  of  one  of  the  clerks, 
the  defendant,  their  master,  was  guilty.  No  prima  facie  case  existed  agamsfe 
any  one  until  the  fact  of  the  minority  of  the  prosecuting  witness,  as  well  as 
the  fact  that  he  was  unmarried,  was  found,  as  these  are  essential  elements  of 
the  crime  under  the  statute.  In  the  absence  of  proof  or  admission  of  theso 
facts,  the  court  had  no  right  to  assume  their  existence,  and  instruct  the  jury 
on  that  hypothesis. 

The  case  of  Snider  r.  State,  81  Oa.  753,  maintaining  the  doctrine  adopted 
by  the  majority  of  the  court  in  the  principal  case,  is  re-reported  in  12  Am. 
St.  Rep.  350,  with  a  note  appended  thereto  at  pages  353,  354,  citing  the  lata 
cases  on  this  subject.  The  case  of  Commonwealth  v.  Stevens,  153  Mass.  421, 
maintaining  the  contrary  rule  cited  in  the  dissenting  opinion,  tuprOf  is  ro> 
reported  in  25  Am.  St.  Rep.  647;  and  see  the  note  thereto,  651. 
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(no  North  Ca.roli.sa,  609.] 

MuwiciPAL  Corporations—  Power  Which  mat  bb  Delkoatbd  to.  —  Tho 
legislature  may,  by  direct  enactment,  restrict  an  individual  in  the  exer* 
cise  of  such  dominion  and  control  over  his  own  house  or  premises  as  may 
result  in  injury  to  others,  provided  the  prohibitory  or  restraining  statute 
does  not,  upon  its  face,  discriminate  in  favor  of  one  person  or  class  of  per- 
sons over  others;  and  the  legislature  may  delegate  such  power  to  muni, 
cipal  corporations. 

MoNiciPAL  Corporations  —  Ordinano  —  Discrimination.  —  A  municipal 
ordinance  which,  upon  its  face,  restricts  the  right  of  dominion  which  the 
individual  might  otherwise  exercise  without  question,  not  according  to 
any  general  or  uniform  rule,  but  so  as  to  make  the  absolute  enjoyment 
of  his  own  depend  upon  the  arbitrary  will  of  the  governing  authorities 
of  the  town  or  city,  is  unconstitutional  and  void,  as  failing  to  furnish  a 
aniform  rule  of  action,  and  as  leaving  the  right  of  property  subject  to  the 
despotic  will  of  the  city  council,  who  may  exercise  it  so  as  to  give  exclu- 
sive profits  or  privileges  to  particular  persons. 

Municipal  Corporations  —  Ordinances  —  Discriminations.  —  A  muni- 
cipal ordinance  providing  that  no  person  shall  erect  any  house  or  build* 
ing  within  the  city,  or  add  to,  improve,  or  change  any  building  therein, 
without  having  first  obtained  permission  from  the  city  council,  is  uncon- 
stitutional and  void,  as  it  does  not  furnish  a  uniform  rule  of  action  for 
the  exercise  of  discretion  in  granting  permits,  and  leaves  the  rights  of 
property  subject  to  the  arbitrary  discretion  of  the  city  connciL  A  sub- 
sequent ordinance,  containint;  « he  same  provisions,  providing  penalties, 
and  adopted  to  enforce  thd  tirnt  ordinance,  is  void  upon  the  same  grounds. 
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Indictment  for  the  violation  of  a  city  ordinance.  Verdict 
of  guilty,  and  judgment  thereon,  from  which  defendant  ap- 
pealed, 

Theodore  F.  Davidson,  attorney-general^  and  T.  H.  Cobb,  for 
the  state. 

W.  W.  Jone8  and  F.  A.  Sondley,  for  the  defendant. 

AvEBY,  J.  The  legislature  is  empowered  under  the  organic 
law  to  restrict  an  individual  by  direct  enactment  in  the  exer- 
cise of  such  dominion  and  control  over  his  own  house  or  prem- 
ises as  may  result  in  injury  to  others,  provided  the  prohibitory 
or  restraining  statute  does  not  upon  its  face  discriminate  in 
favor  of  one  person  or  class  of  persons  over  others.  And  though 
the  law-making  power  can  unquestionably  create  a  municipal 
corporation  and  delegate  legislative  authority  to  it,  it  cannot 
clothe  the  creature  with  power  to  do  what  the  constitution  pro- 
hibits the  creator  from  doing:  Cooley  on  Constitutional  Limi- 
tations, 4th  ed.,  198;  Weith  v.  Wilmington,  68  N.  C.  24.  Police 
power  may  be  exercised  by  the  sovereign  state  through  the 
general  assembly,  in  derogation  of  the  absolute  right  of  the  in- 
dividual, only  for  the  general  benefit,  and  by  means  of  statu- 
tory provisions  that  upon  their  face  operate  indiscriminately 
upon,  and  are  enforceable  by  the  same  species  of  process  against, 
all  persons  and  classes:  State  v.  Moore,  104  N.  C.  721;  17  Am. 
St.  Rep.  696;  State  v.  Chambers,  93  N.  C.  600;  Stat.e  v.  Stovall, 
103  N.  C.  416;  Dent  v.  West  Virginia,  129  U.  S.  114;  Mugler  v. 
Kansas,  123  U.  S.  623.  "Towns  and  cities  cannot  use  their 
power  to  create  monopolies  for  the  benefit  of  private  individ- 
uals, nor  can  they  pass  by-laws  imposing  penalties  that  do  not 
operate  equally  upon  all  citizens  of  the  state  who  may  come 
or  live  within  the  corporate  limits":  State  v.  Pendergrass,  106 
N.  C.  664;  State  v.  Summerfield,  107  N.  C.  898;  1  Dillon  on 
Municipal  Corporations,  sec.  380  (313). 

It  is  equally  clear  that  if  an  ordinance  is  passed  by  a  muni- 
cipal corporation,  which,  upon  its  face,  restricts  the  right  of 
dominion  which  the  individual  might  otherwise  exercise  with- 
out question,  not  according  to  any  general  or  uniform  rule, 
but  so  as  to  make  the  absolute  enjoyment  of  his  own  depend 
upon  the  arbitrary  will  of  the  governing  authorities  of  the 
town  or  city,  it  is  unconstitutional  a.id  void,  because  it  fails 
to  furnish  a  uniform  rule  of  action,  and  leaves  the  right  of 
property  subject  to  the  despotic  will  of  aldermen  who  may 
exercise  it  so  as  to  give  exclusive  profits  or  privileges  to  par- 
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ticular  persons:  Newton  v.  Belger,  143  Mass.  598;  City  of 
Richmond  v.  Dudley,  129  Ind.  112;  ante,  p.  180;  Yick  Wo  v. 
Hopkins,  118  U.  S.  356;  May  v.  People,  Col.,  Oct.  26,  1891; 
27  Pac.  Rep.  1010;  Mayor  etc.  v.  Rodecke,  49  Md.  217;  33  Am. 
Rep.  239;  Anderson  v.  City  of  Wellington,  40  Kan.  173;  10  Am. 
St.  Rep.  175;  In  re  Frazee,  63  Mich.  396;  6  Am.  St.  Rep.  310; 
Tugman  v.  Chicago,  78  111.  405;  Village  of  Braceville  v.  Doherty^ 
30  111.  App.  645;  Barthet  v.  City  of  New  Orleans,  24  Fed.  Rep. 
564;  Bills  v.  City  of  Goshen,  117  Ind.  221;  Lake  View  v.  Letz^ 
44  111.  81;  Horr  and  Bemis  on  Municipal  Police  Ordinances, 
sec.  13;  Evansville  v.  Martin,  41  Ind.  145. 

The  first  ordinance  relied  upon  to  support  the  indictment 
provides:  "That  no  person,  firm,  or  corporation  shall  build 
or  erect  within  the  limits  of  the  city  of  Asheville  ....  any 
building  of  any  kind  or  character,  or  otherwise  add  to,  build 
upon,  or  generally  improve  or  change  any  building,  without 
having  first  applied  to  the  aldermen  and  obtained  a  per- 
mission for  such  purpose."  Whether  the  land-owner  proposes 
to  erect  on  his  premises  a  storehouse,  opera-house,  dwelling, 
stable,  kitchen,  hen-house,  and  whether  he  proposes  to  use 
fire-proof  or  combustible  material  in  the  structure,  he  is  re- 
quired to  apply  to  the  aldermen  of  Asheville  for  a  permit; 
and  if  the  ordinance  is  valid,  he  incurs  liability  for  violation 
of  it  the  moment  he  begins  the  work  of  building.  Moreover, 
if  he  should  add  a  porch,  a  tower,  or  improve  by  digging  a 
cellar  the  dwelling-house  occupied  by  him,  he  would  subject 
himself  to  like  danger,  though  he  should  use  no  material  in 
making  the  improvement  not  generally  considered  fire-proof. 
But  while  the  right  to  prohibit  the  erection  of  a  building  with- 
out regard  to  the  material  to  be  used  in  constructing  it  has 
been  held  unreasonable,  the  most  objectionable  feature  of  the 
ordinance  is  the  reservation  by  the  aldermen  of  the  right  to 
refuse  the  application  of  one  land-owner  and  grant  that  of  an- 
other, arbitrarily  and  despotically,  when,  for  all  material  pur- 
poses, the  two  apply  for  precisely  the  same  privilege. 

We  concede  that  the  constitutionality  of  an  ordinance  pro- 
hibiting the  erection  of  wooden  buildings,  or  buildings  with 
wooden  or  shingle  roofs,  in  the  thickly  settled  portions  of 
towns,  and  requiring  a  license  before  beginning  to  build  such 
structures,  has  been  usually,  if  not  universally,  sustained 
where  the  ordinance  laid  down  a  general  rule  that  precluded 
the  possibility  of  discrimination  and  favoritism  in  granting 
the  license  so  a^  to  limit  the  privilege  to  certain  persons: 
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€ordes  v.  Miller,  39  Mich.  581;  33  Am.  Rep.  330;  Tiedeman 
on  Police  Power,  439,  440.  We  admit,  also,  that  there  are 
authorities  which  maintain  the  doctrine  that  even  where  con- 
tracts have  been  made  with  builders  for  the  erection  of  such 
wooden  buildings,  before  the  passage  of  a  valid  ordinance,  the 
builder  is  considered  as  having  entered  into  a  contract,  sub- 
ject to  the  right  of  the  municipality  to  enact  a  prohibitory  by- 
law and  annul  his  contract  at  any  time  before  he  begins  to 
build  and  expend  money,  that  he  may  lose,  if  prohibited  from 
finishing:  Knoxville  v.  Bird,  12  Lea,  121;  47  Am.  Rep.  326. 

In  Yich  Wo  v.  Hopkins,  118  U.  S.  356,  the  court  held  that 
it  was  a  violation  of  the  Fourteenth  Amendment  (in  withhold- 
ing the  equal  protection  of  the  law)  to  pass  and  enforce  ordi- 
nances in  the  city  of  San  Francisco,  which  forbade  persona 
to  erect  scaffolds  on  roofs,  or  carry  on  laundries  in  that  city, 
without  license  or  the  consent  of  the  supervisors,  because  it 
conferred  upon  the  municipal  authorities  arbitrary  power,  at 
their  will  and  without  regard  to  the  competency  of  the  person 
applying,  or  the  propriety  of  the  place  selected  for  carrying 
on  the  business.  No  matter,  therefore,  if  the  circumstances 
of  a  particular  case  were  such  that  an  applicant  seemed  about 
to  create  a  nuisance,  he  could  not  be  punished  under  a  void 
ordinance,  or  one  which  prescribed  no  rule  for  the  exercise  of 
discretion  on  the  party  of  city  aldermen  in  restricting  persons 
in  the  enjoyment  of  their  rights  of  property  or  person:  State 
V.  Wehher,  107  N.  C.  962;  22  Am.  St.  Rep.  920;  State  v.  Hunter^ 
106  N.  C.  796. 

In  the  case  of  Newton  v.  Belger,  143  Mass.  598,  not  only  is 
the  same  principle  enunciated,  but  the  ordinance  is  almost 
identical  with  that  under  consideration  in  the  case  at  bar. 
The  prohibiting  portion  was  as  follows:  "  No  person  shall 
erect,  alter,  rebuild,  or  essentially  change  any  building,  or  any 
part  thereof,  for  any  purpose  other  than  a  dwelling-house, 
•without  first  obtaining,  in  writing,  a  permit  from  the  board 
of  aldermen."  The  court  said:  "  It  does  not  merely  forbid 
the  erection  of  any  building  which  is  hazardous,  and  which 
exposes  other  persons  or  property  to  danger;  ....  on  the 
contrary,  it  gives  them  the  power,  by  refusing  a  permit,  to 
prevent  the  erection  of  any  building,  except  a  dwelling-house, 
for  any  reason  which  may  be  satisfactory  to  them.  Under  the 
ordinances  they  may  refuse  a  permit  because,  in  their  opinion, 
it  is  desirable  that  certain  parts  of  the  city  shall  be  used  for 
handsome  dwelling-houses,  and  that  all  buildings  for  the  pur- 
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pose  of  trade  shall  be  excluded,  though  in  no  sense  danger- 
ous." What  is  there  in  the  ordinance  under  consideration  to 
prevent  the  aldermen,  if  they  were  so  inclined,  from  prohibit- 
ing the  construction  of  any  houses,  in  a  defined  boundary, 
except  costly  dwellings,  and  thereby  enhancing  the  value  of 
the  property  in  which  they  have  a  personal  interest?  We 
have  no  idea  that  any  such  purpose  exists,  but  we  cannot 
sanction  the  enforcement  of  an  ordinance  by  means  of  which 
the  aldermen  may  at  any  time  not  only  entertain  but  act  upon 
such  an  improper  motive. 

Upon  the  principle  which  we  have  announced,  an  ordinance 
fixing  the  amount  of  city  tax  on  theaters,  roller-skating  rinks, 
etc.,  at  such  sum  of  money  as  the  council  should  determine 
in  each  particular  case,  was  held  void,  because  it  gave  power 
to  discriminate  "between  persons  engaged  in  like  business": 
Bills  v.  City  of  Goshen,  117  Ind.  221.  An  ordinance  aimed  at 
the  Salvation  Army,  which  forbade  any  persons  or  society  to 
parade  a  street  singing  or  beating  drums,  etc.,  without  having 
first  obtained  the  consent,  in  writing,  of  the  mayor,  or  in  his 
absence  of  the  president  of  the  city  council,  was  declared  void 
upon  the  same  ground:  Anderson  v.  City  of  Wellington,  40  Kan. 
173;  10  Am.  St.  Rep.  175. 

In  Horrand  Bemis  on  Municipal  Police  Ordinances,  sec.  263, 
the  rule  as  to  the  proper  form  of  ordinances  in  reference  to 
granting  license  is  laid  down  as  follows:  "As  has  already 
been  stated,  no  discretionary  powers  should  be  vested  in  offi- 
cers whose  duty  it  is  to  execute  the  provisions  of  ordinances, 
and  the  rule  is  applicable  to  this  class  of  ordinances.  The 
ordinance  itself  should  specify  every  condition  of  the  license, 
and  the  officer  should  be  merely  intrusted  with  the  duty  of 
issuing  licenses  to  all  who  comply  with  the  prescribed  condi- 
tions." In  State  v.  Hunter,  106  N.  C.  796,  this  court  held  an 
ordinance  unconstitutional  because  it  clothed  a  policeman 
with  an  arbitrary  discretion  to  determine  what  was  a  reason- 
able time  to  wait  for  persons  to  move  ofif  the  sidewalk  before 
making  an  arrest. 

The  case  of  State  v.  Yopp,  97  N.  C.  477,  2  Am.  St.  Rep.  305, 
stands  upon  a  very  different  principle.  While  the  legislature 
has  no  right  to  enact  a  law  forbidding  all  men  in  a  certain 
section  from  building  houses  of  any  kind  on  their  own  land, 
it  unquestionably  is  empowered  to  forbid  riding  bicycles 
on  a  particular  road  or  street  altogether,  because  the  lives  of 
other  persons  and  the  safoty  of  the  property  of  others  are  im- 
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periled  by  their  use,  on  account  of  the  danger  of  frightening 
horses  attached  to  vehicles.  Sic  utere  tuo  ut  non  alienum  laedas. 
Having  power  to  prohibit  using  bicycles  on  the  road  entirely, 
the  legislature  had  the  same  power  to  authorize  a  person  or 
tribunal  to  grant  a  license,  when  the  road  should  be  clear  of 
vehicles,  that  it  has  to  provide  for  licensing  the  sale  of  'spirit- 
uous liquors. 

"  Where  the  nuisance  consists,  not  in  the  building  itself,  but 
in  the  use  to  which  it  is  put,  the  building  cannot  be  destroyed"; 
Tiederaan  on  Police  Power,  441.  *'If  a  house  is  used  for  the 
purpose  of  a  trade  or  business  by  which  the  health  of  the  pub- 
lic is  endangered,  the  nuisance  may  be  abated  by  removing 
whatsoever  may  be  necessary  to  prevent  the  exercise  of  such 
trade  or  business":  Tiedeman  on  Police  Power,  441,  The 
same  principle  must  necessarily  apply  to  construction  as  to 
destruction  of  buildings  on  account  of  health.  So  that  if  the 
ordinance,  instead  of  being  void  for  want  of  a  rule  governing 
the  exercise  of  discretion  by  aldermen,  had  provided  in  plain 
terms  that  no  person  or  corporation  should  be  allowed  to  erect 
a  building  without  a  license  at  any  point  within  the  city,  if  it 
were  understood  that  the  person  or  corporation  proposed  to 
use  the  house  for  a  hospital  for  the  infirm  or  sick,  and  that 
the  same  individual  or  corporation  had  admitted  a  patient  suf- 
fering from  typhoid  fever  into  a  hospital  under  their  manage- 
ment on  another  portion  of  the  same  lot,  the  ordinance  would 
have  allowed  an  unreasonable  interference  with  the  rights  of 
land-owners,  because  it  is  not  necessary,  in  order  to  protect 
health,  to  prohibit  a  person  from  building  a  house  according 
to  any  plan  on  his  own  land,  but  the  end  may  be  reached  by 
prohibiting  the  reception  of  patients  who  are  sufifering  from 
infectious  or  contagious  diseases.  The  act  incorporating  the 
Asheville  Mission  Hospital,  with  which  the  defendant  con- 
tracted to  build,  empowered  the  corporation  to  erect  one  or 
more  hospitals  "  for  unfortunate  and  destitute  persons,"  and 
invested  it  with  authority  to  make  by-laws,  etc.:  Private  Laws 
of  1891,  c.  306,  sees.  3,  4.  So  that  the  officers  might,  while 
the  building  was  in  the  course  of  erection,  have  enacted 
a  by-law  providing  that  only  aged  and  infirm  persons  who 
were  destitute  should  be  admitted.  Instead  of  using  their 
authority  to  prevent  the  spread  of  disease,  the  ordinance  leaves 
it  in  the  power  of  unprincipled  officers  to  locate  hospitals  en- 
tirely with  a  view  to  enhancing  the  value  of  certain  property. 
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The  erection  of  the  hospital  in  a  section  where  there  were  only 
tenement  houses  might  enhance  values  of  property  in  the  vicin- 
ity, while  if  located  in  a  more  fashionable  quarter  it  might  be 
considered  an  eyesore. 

It  seems,  however,  that  the  corporation  in  the  case  at  bar 
have*already  a  building  on  the  same  lot,  which  had  been  used 
as  a  hospital,  and  had  asked  a  permit  to  add  another,  and 
thereby  furnish  additional  accommodation  for  the  sick,  and 
had  passed  a  by-law  forbidding  the  reception  of  patients  suf- 
fering from  contagious  or  infectious  diseases,  except  by  special 
arrangement  with  the  managers,  tinder  the  -advice  of  the 
physician.  But  cases  of  typhoid  fever  had  been  admitted  to 
that  hospital.  We  do  not  know,  judicially,  whether  that  dis- 
ease is  infectious  or  not;  but  if  the  city,  instead  of  the  Mission 
Hospital,  will  enact  just  such  a  prohibitory  by-law  applicable 
to  all  hospitals  within  the  corporate  limits,  that  question  can 
be  determined  in  the  appointed  way:  Arkadelphia  v.  Clark,  52 
Ark.  23;  20  Am.  St.  Rep.  154.  After  the  license  to  build  was 
refused,  the  work  of  building  was  commenced  and  prosecuted 
for  some  time  under  a  contract  previously  made  by  the  defend- 
ant with  the  Mission  Hospital.  Subsequently  (August  28, 
1891),  the  ordinance  providing  that  a  further  prosecution  of 
such  work,  after  notice,  should  subject  all  mechanics,  con- 
tractors, etc.,  to  a  penalty,  was  passed,  and  the  warrant,  which 
charges  specifically  a  violation  of  the  said  ordinance  of  August 
28,  1891,  was  issued  on  October  5,  1891.  If  it  be  conceded 
that  the  first  ordinance  was  void  because  it  prescribed  no  gen- 
eral rule  for  the  exercise  of  discretion  in  granting  permits,  the 
ordinance  passed  after  the  contractor  had  expended  money  in 
disregard  of  the  void  by-law,  and  providing  simply  that  all 
persons  engaged  in  erecting  such  building  should  be  subject 
to  a  penalty  for  failure  of  the  owner  of  the  property  to  get  a 
permit  under  the  old  arbitrary  law,  would  be  subject  to  the 
same  objection,  if  not  to  others  equally  as  fatal  to  its  enforce- 
ment against  the  defendant. 

There  was  error  in  the  ruling  of  the  court  that  the  defendant 
was  guilty,  and  a  new  trial  must  be  granted. 


MunioiPAl.  CoRPORATioivs—  Ordinancis.  —  A  mnnieipal  ordlnanM  placing 

restriction   npoa   lawful   conduct  or  tha  lawful  use  of   property  must,  ia 

•rder  to  b«  Talid,  specify  the  rules  and  oonditiona  to  be  observed  in  such 

conduct  or  business,  and  mnst  admit  to  the  ezerciM  of  the  privilege  all  citi- 
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■eiu  alSc*  who  will  comply  with  rach  rales  and  conditions,  and  mnst  not 
admit  of  the  axeroiie,  or  of  the  opportunity  for  the  exercise,  of  any  arbitrary 
diaorimination  by  manioipal  aathorities  between  citizens  who  will  so  comply} 
Skhmond  r.  Dudley,  129  lad.  112;  ante,  p.  180,  and  note. 

MumoiPAL  CoRPOBATiONS  —  PouoB  FowiB. — PoUce  regulations  mast 
have  refereace  to  comfort,  safety,  aad  welfare  of  society.  Rights  of  property 
eaaaot  be  invaded  nader  the  guise  of  police  power,  nor  can  the  legislature 
oonstitutionally  declare  a  thiag  to  be  a  common  naisaace  which  is  not  saoh 
in  faott  Fim  Nat,  Bank  r,  SarUs,  129  Ind.  2S01}  ante,  p.  185,  and  not*. 
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Hahn  V,  Baker  Lodge  No.  47. 

[21  Okkook,  80.] 

DuM — Grant  ov  Part  or  Buildino  ArrEB wards  Dkstrotid. — A 
grant  of  a  specified  room  in  a  particular  building,  with  a  right  of  ingr«aa 
and  egress,  must  be  construed  according  to  the  intention  of  the  parties 
and  with  reference  to  the  subject-matter;  and  when  it  dearly  appears 
from  the  grant  that  it  was  not  intended  for  any  interest  in  the  land  to 
pass  further  than  is  necessary  for  the  enjoyment  of  the  room  granted, 
the  destruction  of  the  building  by  fire  or  otherwise  terminates  all  righta 
of  the  grantee  in  the  premises. 

DiKDS  —  Grant  or  Part  of  Boildixo  —  Etfkct  of  Dbstructiov  or  Wholb. 
—  Where  a  grant  conveys  a  certain  specified  room  in  a  particular  part  of 
a  designated  building,  without  purporting  to  convey  any  other  interest  in 
the  land  or  building,  except  the  right  of  ingress  and  egress,  and  contains 
no  stipulation  as  to  the  right  to  rebuild  in  the  event  of  the  destruction 
of  the  building  by  fire  or  otherwise,  the  destruction  extinguishes  the 
identity  and  existence  of  the  room  granted  and  the  rights  of  the  grantee 
in  the  premises. 

Easkments  —  ExTlNOUiSBMENT.  — When  the  purpose,  reason,  and  necessity 
for  an  easement. cease,  within  the  intent  for  which  it  was  granted,  the 
easement  is  extinguished. 

HycUf  JohiiSj  and  Olmsted^  and  T.  C,  Hyde,  for  the  appellant 
Williams  and  Wood,  for  the  respondent. 

Lord,  J.  This  is  a  suit  in  equity,  brought  by  the  plaintiff 
to  restrain  the  defendant  from  interfering  with  certain  alleged 
rights  in  certain  premises  claimed  by  the  plaintiff. 

The  facts  out  of  which  the  question  presented  for  our  con- 
sideration arose  are  substantially  these:  The  plaintiff  was  the 
owner  of  a  certain  lot  in  Baker  City,  upon  which  was  erected  a 
two-story  building,  the  middle  room  or  hall  in  the  upper  story 
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of  which  WEB  owned  by  the  defendant,  and  used  as  a  lodge 
hall,  and  as  appurtenant  thereto  owned  an  easement  as  a 
means  of  ingress  and  egress.  The  room  owned  by  the  defend- 
ant, being  a  middle  room,  had  front  and  rear  walls  and  two 
lateral  walls.  A  fire  occurring,  the  whole  building  was  sub- 
stantially destroyed;  the  roof,  floors,  joists,  windows,  and  doors 
were  totally  consumed  by  the  flames,  and  at  the  same  time 
the  rear  and  front  walls  were  entirely  destroyed  to  their  foun- 
dation, and  only  a  portion  of  the  lateral  walls  remained,  which 
were  fire-cracked,  shaky,  and  unfit  for  use.  So  far  as  relates 
to  the  second  story,  only  a  portion  of  the  lateral  walls  were  left 
above  the  second  story,  and  as  they  stood,  they  were  unsafe 
and  practically  useless  for  rebuilding  purposes.  The  other 
walls  were  destroyed,  so  that  the  middle  room  in  the  second 
story,  used  as  a  hall  by  the  defendant,  and  its  foundations, 
were  practically  destroyed  by  the  conflagration,  and  its  iden- 
tity lost  or  extinguished.  While  there  is  some  conflict  in  the 
evidence,  there  is  none  upon  which  to  base  the  contention  that 
there  was  any  suflBcient  portion  of  the  lateral  walls  remaining 
to  preserve  the  identity  of  the  middle  room,  or  that  such  por- 
tions as  remained  were  sufficiently  safe  for  rebuilding  pur- 
poses as  they  stood. 

The  practical  deduction  from  the  evidence,  considered  as  a 
whole,  leaves  no  doubt  that  the  middle  room  in  the  upper 
story  owned  by  the  defendant  was  wholly  destroyed,  and  that 
the  building  itself  was  substantially  destroyed.  Upon  this 
state  of  facts,  the  inquiry  is.  Had  the  defendant  the  right, 
which  it  undertook  to  exercise,  and  which  this  suit  is  brought 
to  enjoin,  of  rebuilding  the  walls  for  the  purpose  of  reconstruct- 
ing an  upper  story  and  re-creating  a  middle  room  to  be  used 
as  a  lodge  ball  in  the  place  of  the  one  destroyed  by  the  fire? 
By  its  conveyance,  the  defendant  had  granted  to  it  what  was 
known  and  styled  as  the  middle  room  of  the  upper  story  of 
the  building,  and  an  easement  of  ingress  and  egress.  There  is 
no  provision  in  it,  or  right  given  to  the  defendant  in  case  of 
the  destruction  of  the  upper  story  by  fire,  or  of  the  building 
itself,  to  rebuild  it.  It  does  not  in  terms  grant  or  convey  the 
land,  and  does  not  purport  to  grant  or  convey  the  building^ 
but  only  the  middle  room  or  hall  in  the  upper  story,  and  with- 
out any  stipulation  as  to  rebuilding  in  case  of  fire. 

It  seems  to  us  that  conveyances  of  this  kind,  like  leases  of 
apartments  in  buildings,  must  be  construed  according  to  the 
intention  of  the  parties,  and  with  reference  to  the  subject- 
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matter  upon  which  they  operate.  As  applied  to  a  lease,  the 
doctrine  of  the  law  is,  when  it  is  not  the  intention  to  grant 
any  interest  in  the  land  further  than  is  necessary  for  the  en- 
joyment of  the  room  leased,  that  when  such  room  is  destroyed 
there  is  nothing  upon  which  the  demise  can  operate,  and  that 
the  lease  terminates  with  the  destruction  of  the  thing  leased: 
Harrington  v.  Watson,  11  Or.  143;  50  Am.  Rep.  465.  The  ap- 
plication of  this  doctrine  is  well  illustrated  in  the  case  of 
Stockwell  V.  Hunter,  11  Met.  448,  45  Am.  Dec.  220,  in  which 
this  question  was  carefully  considered.  In  that  case  the  lessor 
of  a  three-story  building  leased  the  cellar  or  basement  to  a 
tenant  for  five  j'ears,  and  the  other  stories  to  other  tenants, 
but  the  lease  contained  no  stipulation  as  to  rebuilding  in  case 
of  fire,  and  it  was  held  that  the  destruction  of  the  building 
terminated  the  lessee's  rights  in  the  premises.  It  was  put 
upon  the  ground  that  such  leases  of  distinct  rooms  or  apart- 
ments do  not  carry  any  interest  in  the  land  beyond  that  con- 
nected with  the  enjoyment  of  the  particular  room;  that  the 
room  was  the  thing  leased,  and  that  the  destruction  of  the 
thing  leased  necessarily  terminated  the  lessee's  interest  therein. 
The  real  question  in  all  such  cases,  as  it  must  be  in  the  case 
at  bar,  is,  whether  the  intention  of  the  parties,  collected  from 
the  whole  instrument,  was  to  grant  any  estate  in  the  land. 
The  language  of  this  conveyance  precludes  the  idea  that  it 
was  the  intention  to  grant  the  building,  or  any  portion  of  it, 
but  only  a  certain  room  located  in  that  building,  —  '*  the  mid- 
dle room  or  hall  of  the  upper  story,"  —  which  is  the  principal 
thing  granted,  and  which  is  identified  by  description  to  dis- 
tinguish it  from  other  rooms. 

As  the  conveyance  does  not  purport  in  terms  to  grant  any 
€state  or  interest  in  the  land,  and  as  the  provisions  of  the 
conveyance  carefully  distinguish  the  room  granted  from  other 
rooms  or  the  building,  and  as  it  contains  no  stipulation  to  re- 
build in  case  of  fire  or  other  casualty,  there  is  nothing  to  be 
taken  by  implication  to  justify  us  in  holding  that  any  grant  of 
an  estate  in  the  land  was  intended.  It  is  not  doubted  that  there 
may  be  a  freehold  interest  in  a  part  of  a  building:  1  Wash- 
burn on  Real  Property,  18.  Nor  do  we  wish  to  be  understood 
as  holding  that  the  sale  of  an  interest  in  a  building  may  not 
be  a  sale  of  an  estate  or  interest  in  the  subjacent  soil.  What 
we  are  trying  to  indicate  is,  that  by  the  terms  of  the  instru- 
ment, it  is  the  middle  room  or  hall  of  the  upper  story  which 
was  granted  to  the  defendant,  and  not  a  part  of  the  building; 
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that  the  defendant  did  not  acquire  any  right  of  ownership  in 
the  building,  or  any  part  of  it,  but  in  the  room  or  space  inclosed 
by  that  part  of  the  building  which  was  described  and  identi* 
fied  as  the  middle  room  or  hall  of  the  upper  story.  This  it 
owned,  and  so  long  as  it  existed,  and  its  identity  was  preserved, 
the  defendant  had  the  right  to  its  enjoyment.  But  when  the 
fire  destroyed  the  building,  and  the  identity  of  the  room  and 
its  existence  as  such  were  extinguished  and  at  an  end,  there 
was  nothing  remaining  upon  which  the  defendant's  convey- 
ance could  operate,  and  its  rights  at  once  terminated. 

In  Thorn  v.  Wilson,  110  Ind.  325,  59  Am.  Rep.  209,  where 
a  committee  on  behalf  of  the  order  of  Freemasons  had  been 
granted  the  right  to  construct  a  second  story  upon  a  building 
erected  by  the  owner  of  the  land,  "to  have  and  own  said 
second  story  for  their  use  perpetually,"  it  was  held  that  they 
did  not  accquire  any  proprietary  interest  in  the  freehold  of 
which  such  second  story  became  a  part.  In  construing  the 
instrument  the  court  says:  *'It  is  evident  that  the  instrument 
relied  on  by  the  appellant  does  not  convey  an  interest  in  the 
land  ";  and  then  adds,  "  for  it  is  quite  clear  that  if  the  build- 
ings should  be  totally  destroyed,  the  rights  of  the  appellants, 
and  of  their  grantors  as  well,  would  at  once  terminate."  As 
the  instrument  grants  the  defendant  no  estate  in  the  land,  and 
contains  no  stipulation  of  a  right  to  rebuild  in  case  of  destruc- 
tion by  fire  or  other  casualty,  it  would  seem  to  be  plain  that 
it  was  the  intention  of  the  parties,  collected  from  their  agree- 
ment and  its  subject-matter,  that  the  agreement  and  the  rela- 
tion created  by  it  should  terminate  with  the  destruction  of  the 
building. 

The  remaining  question  is,  whether  the  easement  for  the 
purpose  of  ingress  and  egress  was  extinguished  by  the  de- 
struction of  the  building.  The  facts  show  that  such  easement 
was  granted  for  the  particular  purpose  of  affording  ingress 
and  egress  to  the  building.  Without  it,  the  principal  thing 
(the  room  granted)  would  be  practically  useless.  It  was  es- 
sential and  necessary  for  the  enjoyment  of  the  room,  and  was 
granted  on  account  of  it.  Nor  is  it  of  any  use,  within  the  pur- 
poses of  the  grant,  without  the  existence  of  the  room.  In  such 
case,  the  general  rule,  as  stated  by  Mr.  Washburn,  is,  that 
"  if  an  easement  for  a  particular  purpose  is  granted,  when  that 
purpose  no  longer  exists  there  is  an  end  of  the  easement": 
Washburn  on  Easements,  654,  657.  When  the  reason  and 
necessity  for  the  easement  ceased,  within  the  intent  for  which 
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it  was  granted,  as  it  did  when  the  building  was  destroyed  by 
fire,  it  would  logically  result  there  was  an  end  of  the  ease- 
ment 

For  these  reasons,  we  think  there  was  no  error  upon  the 
legal  questions  presented  by  this  record,  but  that  the  damages 
awarded  are  not  justified  by  the  facts  under  the  circumstances, 
and  that  the  decree  awarding  them  must  be  disallowed,  but 
in  all  other  things  affirmed,  and  so  it  is  ordered. 


Landlord  akd  Tsnant — ErrsoT  or  Destructiok  of  Prbmisbs. — Th« 
relation  of  landlord  aud  tenant  is  terminated  by  the  destruction  by  fire  of  the 
leased  premisea:  McMillan  v.  Solomon,  42  Ala.  356;  94  Am.  Dec  654,  and 
extended  note;  note  to  Smiih  v.  Kerr,  2  Am.  St  Rep.  368. 

Easxhents  —  ExTiNociSHMEKT.  —  Ways  of  necessity  exist  only  bo  long  at 
the  necessity  for  the  easement  continues:  Note  to  Pettingili  v.  Porter,  85  Am. 
Dec  d77.  If  a  parol  license  ia  to  do  something  upon  the  land  of  the  licensee 
which  prevents  the  further  enjoyment  by  the  licensor  of  an  easement  in  the 
land,  such  a  license  when  executed  is  irrevocable,  and  extinguishes  the  ease* 
mantt  Boiton  etc  B'y  Co.  r.  Doherty,  154  Mass.  314. 
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(21  Obboon,  85.] 

A  Watkroovrss  T8  a  stream  of  water,  usually  flowing  in  a  partlcnlar  direo> 
tion,  with  well>defined  banks  and  ehannels,  but  the  water  need  not  tiow 
continuously,  as  the  cbauuel  may  lometimes  be  dry.  The  term  "  water, 
course  "  does  not  include  water  descending  from  hills,  down  hollows  and 
ravines,  without  any  definite  ehannel,  only  in  time*  of  rain  and  melting 
snow. 

WATiBCOUBax,  What  CoNsnrnTis.  —  Where  water,  owing  to  the  hilly  and 
mountainous  configuration  of  the  country,  accumulates  in  large  quantities 
from  rain  and  melting  snow,  and  at  regular  seasons  descends  through 
long,  deep  gullies  or  ravines  upon  the  land  below,  aud  in  its  onward  flow 
carves  out  a  distinct  and  well-defined  channel,  which,  even  to  the  casual 
glance,  bears  the  unmistakable  impress  of  the  frequent  action  of  running 
water,  and  through  which  it  has  flowed  from  time  immemorial, — such 
stream  constitutes  a  watercourse,  and  is  governed  by  the  rules  applicable 
thereto. 

WATKRCOUKflCS  —  APPROPRIATIOIf    OF   WaTXB    BT    NaTURAL    ChANNKLS.  — 

There  must  be  an  actual  diversion  of  water  from  its  natural  channel,  by 
means  of  a  ditoh  or  other  structure,  to  effect  a  valid  appropriation  thereof; 
bat  any  dry  ravine,  gulch,  hollow  in  the  land,  or  the  lower  portion  of  the 
same,  bed  or  natural  channel  from  which  the  water  is  taken,  may  be  used 
for  this  purpose  as  a  part  of  the  ditch  for  conducting  the  water. 
Watkroovrsks  —  Apfropriation  —  Nkckssart  Imoidknts  of.  —  To  eonsti. 
tate  a  valid  appropriation  of  water,  it  ia  required  to  be  made  for  some 
beneflcial  purpose  then  existing  or  contemplated,  and  the  amount  of 
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water  appropriated  most  be  restricted  to  the  quantity  needed  for  snch 
purpose. 

Watercoubses  —  Water  as  Appurtenant  to  Grant  of  Land.  — When  the 
right  to  the  use  of  a  ditch  and  water  exists  in  favor  of  land  conveyed  by 
deed,  and  without  which  the  land  would  be  practically  valueless,  and 
constitutes  perhaps  the  only  inducement  for  the  purchase,  it  will  pass 
by  the  deed,  with  or  without  the  use  of  the  word  "appurtenances  "  therein. 

Watercourses  —  Appropriation  of  Water  —  Right  of  Prior  Appbopei* 
ATOR  A3  AGAINST  LowER  OwNKR.  —  A  prior  appropriator  of  water  from 
a  stream  cannot  claim  or  hold  any  more  water  than  is  necessary  for  the 
purposes  of  his  appropriation,  and  the  surplus,  if  any,  most  be  allowed  to 
flow  on  for  the  benefit  of  the  lower  proprietors. 

T.  H.  Crawford,  for  the  appellant. 

.R.  EaHn,  fof  the  respondent. 

Lord,  J.  This  is  a  suit  in  equity,  brought  by  the  plaintiff 
to  enjoin  the  defendant  from  diverting  the  waters  of  a  certain 
stream  commonly  known  as  Sheep  Creek  ditch,  and  for  dam- 
ages. The  waters  of  Sheep  Creek  ditch  jflow  through  the  lands 
of  the  plaintiflf  and  the  defendant  The  theory  upon  which 
the  suit  is  predicated  is,  that  Sheep  Creek  ditch  is  an  ancient 
and  natural  watercourse,  with  well-defined  banks  and  chan- 
nels, to  the  uninterrupted  flow  of  which  the  plaintiflf  is  entitled 
as  a  riparian  owner,  and  by  the  diversion  of  which  he  has  al- 
ready been  damaged,  and  will  be  irreparably  damaged  unless 
the  defendant  be  restrained  and  enjoined.  The  facts  alleged 
being  denied,  the  defense  set  up  was  prior  appropriation  of  the 
waters  of  Little  Sheep  Creek  by  means  of  a  dam,  ditches,  and 
dry  ravines,  or  draws,  into  what  is  commonly  known  as  Sheep 
Creek  ditch,  for  the  purpose  of  irrigation,  stock,  and  domestic 
uses. 

The  legal  aspect  of  the  case  involves  an  inquiry  into, —  1. 
What  constitutes  a  watercourse;  2.  The  quantity  of  water  to 
which  an  appropriation  is  restricted;  and  3.  The  nature  of  the 
water-right  which  may  pass  as  appurtenant  to  the  premises 
conveyed. 

Considering  these  in  their  order,  the  inquiry  is,  What  is  in- 
cluded within  the  term  "watercourse"  ?  When  there  is  a  living 
stream  of  water,  within  well-defined  banks  and  channel,  no 
matter  how  limited  may  be  its  flow  of  water,  there  is  no  difl&- 
culty  in  determining  its  character  as  a  watercourse.  But 
when  the  stream  is  of  that  class  which  periodically  or  occa- 
sionally flows  through  ravines,  gullies,  hollows,  or  depressions 
in  land,  and  by  its  flow  assumes  a  definite  channel,  such  as 
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indicates  the  action  of  running  water,  there  is  often  some  diffi- 
culty of  distinction. 

A  watercourse  is  defined  by  Bigelow,  J.,  as  "a  stream  of 
water,  usually  flowing  in  a  definite  channel,  having  a  bed,  or 
sides,  or  banks,  and  usually  discharging  itself  into  some  other 
stream  or  body  of  water":  Luther  v.  Winnisimmet  Co.,  9  Cush. 
174.  It  is  "a  living  stream,  with  defined  banks  and  channels, 
not  necessarily  running  all  the  time,  but  fed  from  other  and 
more  permanent  sources  than  mere  surface  water":  Jeffers  v. 
Jeffers,  107  N.  Y.  650.  The  size  of  the  stream  is  immaterial, 
but  "it  must  be  a  stream  in  fact  as  distinguished  from  mere 
surface  drainage  occasioned  by  freshets  or  other  extraordinary 
causes,  but  the  flow  of  water  need  not  be  constant":  Pyle  v. 
Richards,  17  Neb.  182.  It  is  defined  in  Eidrich  v.  Richter, 
37  Wis.  226,  to  be  "a  stream  of  water  usually  flowing  in  a 
certain  direction,  in  a  regular  channel,  with  bed  and  banks. 
But  the  water  need  not  flow  continually,  —  the  channel  may  be 
sometimes  dry."  "There  must,  however,  always  be  substan- 
tial indication  of  the  existence  of  a  stream  which  is  ordinarily 
and  most  frequently  a  moving  body  of  water":  Weia  v.  City  of 
Madison,  75  Ind.  253;  39  Am.  Rep.  135. 

"A  watercourse,"  says  Mr.  Angell,  "consists  of  bed,  bank, 
and  water;  yet  the  water  need  not  flow  continually,  and  there 
are  many  watercourses  which  are  sometimes  dry.  There  is, 
however,  a  distinction  to  be  taken  in  law  between  a  regular 
flowing  stream  of  water,  which  at  certain  seasons  is  dried  up, 
and  those  occasional  bursts  of  water  which,  in  times  of  freshets 
or  melting  of  ice  or  snow,  descend  from  the  hills  and  inundate 
the  country  " :  Angell  on  Watercourses,  sec.  4.  The  distinction 
is,  as  Hawley,  C.  J.,  said,  "that  it  is  a  flowing  stream  of  water, 
—  a  watercourse  as  distinguished  from  water  flowing  through 
hollows,  gulches,  or  ravines  only  in  times  of  rain  or  melting 
enow":  Barnes  v.  Sabron,  10  Nev.  237.  "Such  hollows  or  ra- 
vines," said  Dixon,  C.  J.,  "are  not  in  legal  contemplation 
watercourses":  Hoyt  v.  City  of  Hudson,  27  Wis.  656;  9  Am. 
Rep.  473.  But  "if  the  face  of  the  country  is  such,"  said 
Williamson,  chancellor,  "  as  necessarily  collects  in  one  body 
«o  large  a  quantity  of  water,  after  heavy  rains  and  the  melting 
of  large  bodies  of  snow,  as  to  require  an  outlet  to  some  com- 
mon reservoir,  and  if  such  water  is  regularly  discharged 
through  a  well-defined  channel  which  the  force  of  the  water 
has  made  for  itself,  and  which  is  the  accustomed  channel 
through  which  it  flows,  and  has  flowed  from  time  immemorial, 
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such  channel  is  an  ancient  natural  watercourse":  Earl  v.  De 
Hart,  12  N.  J.  Eq.  280;  72  Am.  Dec.  395.  "In  a  broken  ant) 
blufify  region  of  country,"  said  Mitchell,  J.,  "intersected  by- 
long,  deep  gullies  or  ravines,  surrounded  by  high,  steep  hills 
or  blufifs,  down  which  large  quantities  of  water  from  rain  or 
melting  snow  rush  with  the  rapidity  of  a  torrent,  often  attain- 
ing the  volume  of  a  small  river,  and  usually  following  a  well- 
defined  channel,  ....  such  streams  partake  more  of  the 
nature  of  natural  streams  than  of  ordinary  surface  waters,  and 
must,  at  least  to  a  certain  extent,  be  governed  by  the  same 
rules":   McChire  v.  City  of  Red  Wing,  28  Minn.  186. 

In  Gibba  v.  Williams,  25  Kan.  214,  37  Am.  Rep.  241,  it  is 
held,  where  surface  water  from  rains  and  snow  in  a  hilly  coun- 
try seeks  its  outlet  through  a  gorge  or  ravines,  and  by  its  flow 
assume  a  definite  channel  with  well-defined  banks,  such  as 
will  present  to  the  casual  glance  the  unmistakable  evidence 
of  the  frequent  action  of  running  water,  and  through  which 
at  regular  seasons  the  water  flows,  and  has  done  eo  imme- 
morially,  such  stream  is  a  natural  watercourse.  In  West  v. 
Taylor,  16  Or.  172,  Strahan,  J.,  said  that  "water  which  has 
accumulated  from  spring  rains  and  melting  snows,  and  which 
has  flowed  several  miles  between  regular  banks  of  a  well-de- 
fined watercourse,  ....  must  be  deemed  a  watercourse." 

The  conclusion  to  be  deduced  from  these  decisions  is,  that 
a  watercourse  is  a  stream  of  water  usually  flowing  in  a  partic- 
ular direction,  with  well-defined  banks  and  channels,  but  that 
the  water  need  not  flow  continuously, — the  channel  may  sonie- 
times  be  dry;  that  the  term  "watercourse"  does  not  include 
water  descending  from  the  hills,  down  the  hollows  and  ravines, 
without  any  definite  channel,  only  in  times  of  rain  and  melt- 
ing snow;  but  that  where  water,  owing  to  the  hilly  or  moun- 
tainous configuration  of  the  country,  accumulates  in  large 
quantities  from  rain  and  melting  snow,  and  at  regular  seasons 
descends  through  long,  deep  gullies  or  ravines  upon  the  lands 
below,  and  in  its  onward  flow  carves  out  a  distinct  and  well- 
defined  channel,  which,  even  to  the  casual  glance,  bears  the 
unmistakable  impress  of  the  frequent  action  of  running  water, 
and  through  which  it  has  flowed  "from  time  immemorial,  —  such 
a  stream  is  to  be  considered  a  watercourse,  and  to  be  governed 
by  the  same  rules. 

In  this  state,  the  doctrine  of  the  right  to  water  by  prior  ap- 
propriation for  mining  or  irrigating  lands  has  not  been  adopted 
or  applied,  except  as  the  parties  have  acquired  their  rights 
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under  the  act  of  Congress  of  1866.  Nor  has  there  been  any 
legislation  by  the  state  upon  the  subject.  By  the  act  of 
Congress,  the  right  to  water  by  prior  appropriation  from  the 
streams  upon  the  public  domain  was  recognized  and  estab- 
lished. But  the  appropriation,  said  Mr.  Justice  Field,  "is 
limited  in  every  case  in  quantity  and  quality  by  the  uses  for 
which  the  appropriation  is  made":  Atchison  v.  Peterson^  20 
Wall.  514.  The  measure  of  the  right  of  the  first  appropriation 
of  the  water,  as  to  extent,  follows  the  nature  of  the  appropria- 
tion, or  the  uses  for  which  it  is  taken:  Ortman  v.  Dixon,  13 
Cal.  38.  The  needs  or  the  purpose  for  which  the  appropria- 
tion is  made  is  the  limit  to  the  amount  of  water  which  may 
be  taken.  He  can  only  appropriate  so  much  as  he  needs  for 
the  given  purpose.  But  the  appropriation  must  be  made  for 
some  beneficial  purpose,  presently  existing  or  contemplated. 
Mr.  Pomeroy  says:  "  In  order  to  make  a  valid  appropriation 
of  waters  upon  the  public  domain,  and  to  obtain  an  exclusive 
right  to  the  water  thereby,  the  appropriation  must  be  made 
with  a  bona  fide  present  intention  of  applying  the  water  to 
some  immediate  useful  or  beneficial  purpose,  or  in  present 
bona  fide  contemplation  of  a  future  application  of  it  to  such  a 
purpose  by  the  parties  thus  appropriating  it":  Pomeroy  on 
Riparian  Rights,  sec.  47.  There  must  be  some  actual  benefi- 
cial purpose  existing  at  the  time,  or  contemplated  in  the  future, 
as  the  object  for  which  the  water  is  utilized.  If  the  amount 
of  the  water  appropriated  is  within  the  given  beneficial  pur- 
pose for  which  it  was  taken, — no  more  than  is  necessary  to 
irrigate  the  lands  contemplated  to  be  reduced  to  cultivation 
as  soon  as  can  be  reasonably  done,  —  although  more  than  can 
be  beneficially  used  for  the  present,  it  is  nevertheless  a  valid 
appropriation. 

While  a  settler  cannot  appropriate  more  water  from  the  pub- 
lic domain  than  is  necessary  to  irrigate  his  land,  nor  any  to 
irrigate  lands  which  he  does  not  intend  to  cultivate  nor  own, 
or  hold  by  possessory  title,  to  the  exclusion  of  subsequent  bona 
fide  appropriators,  yet  he  is  not  required,  in  order  to  make  his 
appropriation  valid,  to  beneficially  use  the  first  years  of  his 
settlement  the  full  amount  of  water  appropriated,  when  such 
amount  is  no  more  than  is  necessary  to  irrigate  the  lands  he 
intends  to  subject  to  cultivation.  His  original  appropriation 
may  be  made  with  reference  to  the  amount  of  water  that  is 
needed  to  irrigate  the  lands  he  designs  to  put  into  cultivation. 

This  view  is  ably  sustained  in  Barnes  v.  Sabron,  10  Nev.  243, 
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by  Hawley,  C.  J.,  who,  afler  stating  that  the  plaintiff's  rights 
to  the  water  are  not  dependent  upon  the  amount  beneficially 
used  by  him  in  the  first  year  of  his  appropriation,  proceeds  to 
say:  "  He  was  only  entitled  to  as  much  water,  within  his  origi- 
nal appropriation,  as  was  necessary  to  irrigate  his  land,  and 

was  bound  nnder  the  law  to  make  a  reasonable  use  of  it 

No  person  can,  by  virtue  of  a  prior  appropriation,  claim  or 
hold  any  more  water  than  is  necessary  for  the  purpose  of  the 
appropriation.  Reason  is  the  life  of  the  law;  and  it  would  be 
unreasonable  and  unjust  for  any  person  to  appropriate  all  the 
waters  of  a  creek  when  it  was  not  necessary  to  use  the  same  for 

the  purposes  of  his  appropriation What  is  a  reasonable 

use  depends  upon  the  particular  eircumstances  of  each  par- 
ticular case.  In  this  case,  plaintiff  should  not  be  confined 
to  the  amount  of  water  used  by  him  in  1869  or  1870,  nor  his 
rights  regulated  by  the  number  of  acres  he  then  cultivated. 
He  did  not  cultivate  more  land,  because  *  his  team  was  poor,* 
and  he  *  had  no  money  to  hire  help,'  The  object  had  in  view 
at  the  time  of  his  diversion  of  the  water  must  be  considered 
in  connection  with  the  actual  extent  of  his  appropriation." 

As  there  must  be  an  actual  diversion  of  the  water  from  its 
natural  channel  by  means  of  a  ditch  or  other  structure  to 
effect  the  appropriation,  any  dry  ravine,  gulch,  or  hollow  in 
lands  may  be  used  for  this  purpose  as  a  part  of  the  ditch  for 
<;onducting  the  water.  Not  only  may  these  be  used  by  the 
jtppropriator  as  a  part  of  his  ditch,  but  he  may  use  the  lowec 
portion  of  the  same  bed  or  natural  channel  from  which  the 
water  is  taken:  Pomeroy  on  Riparian  Rights,  sec.  48.  It  is 
thus  seen,  that  in  order  to  make  a  valid  appropriation  of  water, 
it  is  required  to  be  made  for  some  beneficial  purpose  then  exist- 
ing or  contemplated,  and  that  the  amount  of  water  appropriated 
must  be  restricted  to  the  quantity  needed  for  such  purpose. 

Where  there  is  no  express  grant  or  sale  of  a  ditch  or  water- 
right  mentioned  in  the  deed  of  the  land,  other  than  may  be 
included  in  the  use  of  the  word  "  appurtenances,"  the  question 
is,  whether  the  interest  of  the  grantor  in  such  ditch  and  right 
to  the  use  of  the  water  would  be  conveyed  or  pass  to  the  gran- 
tee by  such  deed.  The  maxim  of  the  law  is,  that  whoever 
grants  a  thing  is  supposed  also  tacitly  to  grant  that  without 
which  the  grant  would  be  of  no  avaiL  Where  the  principal 
thing  is  granted,  the  incident  shall  pass:  Co.  Litt.  152.  A 
grant  of  real  estate  will  include  whatever  the  grantor  has 
power  to  convey,  which  is  reasonably  necessary  to  the  enjoy- 
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ment  of  the  thing  granted:  3  Washburn  on  Real  Property,  sec. 
627.  By  the  grant  of  a  mill,  or  the  grant  of  land  with  the  mill 
thereon,  the  waters,  flood-gates,  and  the  like,  which  are  of  ne- 
cessary use  to  the  mill,  pass  as  incident  to  the  principal  thing 
granted:  Shep.  Touch.  989.  **  Nor,"  says  one  writer  of  note, 
**i8  the  word '  appurtenances*  necessary  to  the  conveyance  of  the 
water-right  in  such  cases,  because  the  incident  goes  with  the 
principal  thing,  and  this  principle  is  specially  applicable  to 
water  privileges  in  grants":  Angell  on  Watercourses,  sec. 
153  a.  Where  the  right  to  the  use  of  a  ditch  and  water  exists 
in  favor  of  land  conveyed  by  deed,  and  without  which  the  land 
would  be  valueless,  and  constituted  perhaps  the  only  induce- 
ment for  the  purchase,  they  will  pass  by  the  deed  without  th* 
use  of  the  word  "  appurtenances." 

The  case  of  Cave  v.  Crafti^  53  CaL  135,  is  in  point  here. 
There,  the  question  involved  the  use  of  water  for  the  purpose 
of  irrigation  as  appurtenant  to  the  lands  acquired,  and  the 
court  says:  "The  word  'appurtenances'  is  not  necessary  to  the 
conveyance  of  the  easements  The  general  rule  of  law  is,  that 
when  a  party  grants  a  thing,  he,  by  implication,  grants  what- 
ever is  incident  to  it  and  necessary  to  its  beneficial  enjoyment. 
The  incident  goes  with  the  principal  thing.  The  idea  and 
definition  of  an  easement  to  real  estate  granted  is,  a  privilege 
off  and  beyond  the  local  boundaries  of  the  lands  conveyed." 
In  Tucler  v.  Jones,  8  Mont.  225,  the  plaintiff  Tucker  only 
acquired  whatever  possessory  rights  and  the  improvements 
thereon  his  grantees.  Pierce  and  Durham,  had  to  the  lands. 
As  the  deed  conveying  the  lands  contained  no  express  grant 
or  Eale  of  the  ditch  or  water-right,  except  as  it  was  included  in 
the  use  of  the  word  ^appurtenances,"  the  question  was,  whether 
the  interest  of  Pierce  and  Durham  in  the  ditch  and  the  right 
to  the  use  of  the  waters  of  Rattlesnake  Creek  were  conveyed  in 
the  deeds  to  the  lands  from  those  persons  to  the  plaintiff 
Tucker.  The  court  says:  "  When  Pierce  and  Durham  con- 
veyed their  possession  of  the  land  with  its  appurtenances,  they 
also  conveyed  their  interest  in  the  ditch  and  water-right,  which 
was  necessary  to  the  cultivation,  use,  and  enjoyment  of  the 
land,  just  as  certainly  and  as  fully  as  if  they  had  described  it 
in  express  terms  in  the  deed  itself." 

As  this  phase  of  the  case  may  be  easily  disposed  of  upon 
the  undisputed  facts,  it  will  be  sufficient  to  say  that  the  evi- 
dence shows  that  Clark  Rowland  and  Joseph  Cox  were  home- 
stead settlers  upon  the  public  domain,  to  whom  in  doe  course 


734  Simmons  v.  Winters.  [Oregon, 

of  time  were  issued  patents  by  the  government  to  the  lands 
upon  which  they  had  respectively  settled  in  1877;  that  the  de- 
fendant, W.  H.  Winters,  derives  his  title  to  the  lands  now 
owned  and  occupied  by  him,  the  same  being  the  lands  settled 
upon  by  the  said  Rowland  and  Cox,  by  deeds  of  conveyance 
from  them  with  the  usual  covenants  and  warranty;  that  be- 
fore and  at  the  time  of  such  sale  and  conveyance,  there  were 
important  water  rights  connected  with  such  lands,  and  used 
for  the  purpose  of  their  irrigation,  and  without  which  such 
lands  were  of  little  value;  and  that  at  the  time  of  the  appro- 
priation of  the  water  for  uses  specified  by  them  and  the  de- 
fendant, all  the  lands  over  and  across  which  it  was  conveyed 
were  unoccupied  public  lands  of  the  government. 

Upon  this  state  of  facts,  it  is  clear,  then,  that  when  Rowland 
and  Cox  conveyed  by  their  deeds  the  lands  respectively  settled 
upon  by  them,  with  their  appurtenances,  they  also  conveyed 
their  interests  respectively  in  the  ditch  and  water  right,  which 
was  connected  therewith,  and  necessary  to  the  cultivation  and 
enjoyment  of  such  lands,  as  much  so  and  as  certainly  as  if 
they  had  so  declared  by  express  terms  in  their  deeds.  In  such 
case,  within  the  principle  already  announced,  a  grantor  con- 
veys by  his  deed  as  an  appurtenance  whatever  he  has  the 
power  to  grant  which  is  practically  annexed  to  the  land  at 
the  time  of  the  grant,  and  is  necessary  to  its  enjoyment,  in  the 
condition  of  the  estate  at  that  time.  But  the  theory  upon 
which  the  plaintiff  has  brought  his  suit  for  an  injunction,  and 
what  he  is  seeking  to  establish  by  his  evidence,  is,  that  Sheep 
Creek  ditch  is  an  ancient  watercourse  flowing  through  his  land 
in  two  well-defined  channels;  that  it  has  so  continued  to  flow 
from  time  immemorial  without  interruption  or  abatement  un- 
til the  spring  of  1888,  when  the  defendant  diverted  and  appro- 
priated all  of  its  waters,  and  that  as  a  riparian  owner  he  has 
a  right  to  have  its  waters  continue  to  flow  in  its  channels 
through  his  land  without  interruption  or  diminution.  His  own 
and  other  testimony  of  those  similarly  situated  shows  in  sub- 
stance that  he  purchased  the  land  he  now  occupies,  and 
through  which  Sheep  Creek  ditch  runs,  from  the  state  of  Ore- 
gon in  1880,  and  at  that  time  its  waters  were  flowing  through 
his  land  in  well-defined  channels,  and  so  continued  to  flow  in 
about  the  same  amount  from  year  to  year,  varying  some  with 
the  season,  but  at  no  time  less  than  one  thousand  inches,  until 
the  spring  or  summer  of  1888,  when  its  diversion  and  appro- 
priation by  the  defendant,  together  with  an  exceptionally  dry 
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eeason  aflfecting  its  supply,  caused  its  channels  to  become  par- 
tially or  almost  wholly  dry;  so  much  so  at  least  as  to  deprive 
him  of  water  for  irrigating  his  land,  stock,  and  domestic  pur- 
poses, greatly  to  his  damage,  which  is  variously  estimated,  but 
by  no  witness  testifying  in  his  behalf  at  less  than  five  hundred 
dollars.  His  testimony  designed  to  prove  that  Sheep  Creek 
ditch  is  an  ancient  watercourse,  and  that  the  waters  flowing 
in  its  channels  are  its  natural  waters  as  distinguished  from 
waters  diverted  from  Little  Sheep  Creek  and  turned  into 
Sheep  Creek  ditch,  is  derived  principally  from  the  opinion  of 
witnesses  based  on  the  appearance  Sheep  Creek  ditch  pre- 
sented about  the  time  of  his  purchase  of  his  land,  and  subse- 
quent thereto,  with  some  little  exception,  not  of  much  value 
for  want  of  particularity  and  attention  at  the  time  to  the  sub- 
ject-matter now  of  inquiry.  These  witnesses,  judging  from 
the  appearance  Sheep  Creek  ditch  then  presented,  express  the 
opinion  that  it  is  a  natural  watercourse,  and  that  the  waters 
flowing  in  its  channels  are  its  natural  waters,  with  perhaps 
some  little  diminution. 

At  the  same  time,  some  of  these  witnesses  testify  that  the 
willows  and  cottonwood  growing  along  its  course  were  very 
small  eight  years  ago,  and  that  the  soil  was  materially  differ- 
ent from  that  on  Prairie  Creek,  not  far  distant,  and  which  is 
conceded  to  be  a  watercourse,  one  of  them  saying  that  he  did 
not  know  of  any  other  creek  in  the  whole  Wallowa  Valley 
that  had  sod  like  Sheep  Creek  ditch,  indicating  by  the  recent 
growth  of  the  willows,  and  the  nature  of  the  soil  through  which 
Sheep  Creek  ditch  has  cut  its  channels,  that  it  is  not  an  an- 
cient watercourse  whose  waters  have  been  accustomed  to  flow 
therein  regularly  or  continuously  from  time  immemorial.  The 
plaintiff  and  some  of  his  witnesses  admit  that  they  knew  and 
understood  at  the  time  of  his  purchase  and  settlement  as  well 
as  their  own  that  the  grantors  of  the  defendant  and  others 
above  him  on  Sheep  Creek  ditch  claimed  to  have  diverted  the 
waters  of  Little  Sheep  Creek  by  means  of  a  dam,  ditches, 
gulches,  and  ravines,  or  dry  draws,  into  what  is  now  known 
as  Sheep  Creek  ditch,  and  to  be  entitled  to  the  use  of  its 
waters  by  prior  appropriation.  To  better  understand  the  case, 
we  must  now  turn  to  the  evidence  for  the  defendant,  which 
shows  that  the  grantors  of  the  defendant  and  three  other  per- 
sons in  1877  settled  respectively  upon  certain  lands  belonging 
to  the  government,  which  being  dry  and  arid  and  unpro- 
ductive  without   irrigation,   for  the   purpose  of   securing  a 
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supply  of  water  for  stock  and  domestic  purposes  and  the  culti- 
vation of  their  lands  went  up  to  a  natural  watercourse  called 
Little  Sheep  Creek,  built  a  dam  across  it,  and  by  digging 
ditches  and  using  gullies,  ravines,  or  dry  draws,  as  called  by 
various  witnesses,  they  diverted  substantially  all  the  waters 
of  that  stream,  roughly  estimated  to  be  about  twenty-five 
hundred  inches,  which  they  divided  into  equal  parts  among 
themselves,  and  caused  these  waters  to  flow  therein,  using  as 
much  as  they  each  needed,  and  letting  the  surplus  flow  on,  and 
thereby  created  the  stream  now  known  as  Sheep  Creek  ditch. 

His  evidence  also  goes  to  show  that  these  ravines,  depres- 
sions, or  dry  draws,  as  called,  which  they  used  to  convey  the 
waters  to  their  lands,  were  dry  draws,  and  in  which  no  natural 
waters  were  accustomed  to  flow,  but  that  they  were  caused  by 
occasional  bodies  of  surface  water  descending  from  the  hills 
during  times  of  melting  snow  and  ice;  that  there  is  quite  a 
number  of  such  draws  between  Sheep  Creek  ditch  and  Prairie 
Creek,  only  a  mile  or  two  apart,  and  that  they  are  very  simi- 
lar to  such  as  were  used  for  Sheep  Creek  ditch,  and  that  owing 
to  the  face  of  the  country,  it  is  not  possible  for  Little  Sheep 
Creek  to  have  flowed  through  Sheep  Creek  ditch.  It  also 
tends  to  show  that  no  willows  or  shrubbery  ever  grew  along 
its  course  until  the  diversion  of  the  waters  had  been  effected, 
and  that  the  sod  and  soil  through  which  it  flowed  was  not 
such  as  belonged  to  or  was  found  along  natural  watercourses, 
but  that  the  efiect  of  the  diversion  was  to  make  Sheep  Creek 
a  living  stream,  cutting  out,  by  the  force  of  its  waters  through 
sod  and  soil,  except  occasional  spreads  here  and  there,  a  defi- 
nite channel,  and  discharging  its  waters  into  Prairie  Creek, 
There  were  also  several  other  dry  draws  or  ravines  between 
Sheep  Creek  ditch  and  Prairie  Creek,  which  were  only  a  short 
distance  apart;  but  these,  like  those  of  which  Sheep  Creek 
ditch  had  been  partly  constructed,  were  without  water  or 
shrubbery,  or  other  characteristics  of  a  natural  watercourse,  or 
of  the  action  of  water,  other  than  was  produced  by  the  mere 
drainage  of  surface  water  from  melting  snows,  showing  that 
the  ravines  and  draws  with  which  Sheep  Creek  ditch  is  partly 
made  were  dry  and  without  water,  as  was  testified  to  by  sev- 
eral witnesses,  and  that  it  only  assumed  that  character  when 
by  dam  and  ditches  connecting  with  dry  draws  or  ravines 
the  waters  of  Little  Sheep  Creek  were  diverted  into  them. 

The  testimony  establishing  these  facts  is  supported  by  sev- 
eral witnesses,  whose  opportunities  were  such,  both  before  and 
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after  the  diversion  had  been  effected,  and  the  way  and  means 
by  which  it  was  accomplished,  as  to  give  great  value  to  their 
testimony,  especially  in  the  absence  of  any  contradiction  or 
attempt  at  impeachment.  It  was  after  the  waters  had  been 
turned  into  Sheep  Creek  ditch,  and  it  had  begun  to  assume 
the  appearance  of  a  natural  stream  in  running  through  the 
ravines  or  draws,  that  the  principal  witnesses  for  the  plaintiff 
express  the  opinion  that  it  was  a  natural  and  ancient  water- 
course; but  much  of  their  testimony  in  regard  to  the  size  of  the 
willows  and  the  character  of  the  sod  and  soil  through  which  it 
had  cut  a  well-defined  channel  to  Prairie  Creek  is  but  a  cor- 
roboration of  the  testimony  for  the  defendant  and  hardly  con- 
sistent with  the  theory  of  an  ancient  watercourse.  It  was  be- 
cause these  parties,  including  the  grantors  of  the  defendant, 
who  had  constructed  Sheep  Creek  ditch,  and  turned  the  waters 
of  Little  Sheep  Creek  into  it,  did  not  have  any  immediate  use 
for  the  full  amount  of  water  diverted  for  the  cultivation  of 
their  lands  that,  after  using  such  amount  of  it  as  they  needed,, 
they  permitted  the  surplus  to  flow  and  to  create  through  the 
lands  lying  below  a  living  stream,  along  which  other  persons, 
in  course  of  time,  settled  and  used  the  water  for  irrigating  their 
lands,  stock,  and  domestic  purposes. 

Mr.  Rowland,  one  of  the  grantors  of  the  defendant,  after 
stating  by  whom,  how,  and  by  what  means  the  diversion  was 
effected,  says:  "The  owners  (five)  used  all  they  each  needed, 
and  let  the  surplus  flow  on  through  the  ditch,  to  be  taken  up 
by  the  settlers  below  as  they  needed  it.  This  was  our  custom." 
While  Mr.  Rowland  does  not  state  exactly  the  full  amount  of 
water  which  was  diverted,  although  one  of  the  original  parties, 
yet  it  is  estimated  at  two  thousand  five  hundred  inches,  of  which 
each  party  was  to  have  five  hundred  inches,  and  according  to 
which  the  defendant  claims  he  was  entitled  to  one  thousand 
inches  by  his  conveyances.  As  the  amount  of  water  needed  for  irri- 
gation in  the  first  years  of  the  settlement  was  necessarily  small, 
a  large  surplus,  estimated  variously,  and  varying  from  one  to 
two  thousand  inches,  was  permitted  to  flow,  and  create  the 
watercourse  upon  which  the  plaintiff  subsequently  settled. 

Recognizing  the  force  of  this  evidence  as  fatal  to  the  conten- 
tion that  Sheep  Creek  ditch  is  a  natural  and  ancient  water- 
course, and  to  secure  the  right  to  the  use  of  its  waters  to  the 
extent  already  appropriated  by  him,  tlie  plaintiff,  conceding 
that  it  is  not  a  natural  and  ancient  watercourse,  claims  tliat 
as  the  defendant  and  others  have  not  appropriated  for  the  irri- 
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gation  of  their  lands  the  amount  of  water  diverted,  but  permit- 
ted the  surplus  for  several  years  over  the  amount  needed  for 
their  domestic  and  agricultural  purposes  to  flow  on  and  become 
■a  watercourse,  they  have  thereby  fixed  the  amount  of  water 
necessary  for  their  lands  (which  is  admitted  to  be  one  hun- 
dred and  ten  inches  appropriated  by  the  grantors  of  the  de- 
fendant to  which  he  is  entitled  by  his  conveyances),  and  that 
the  plaintiff  and  others  living  below  are  entitled  to  appropriate 
its  surplus  accustomed  to  flow  through  their  lands. 

The  law,  as  already  stated,  is,  that  no  one  can,  by  a  prior 
-appropriation,  claim  or  hold  any  more  water  than  is  necessary 
for  the  purposes  of  his  appropriation.  The  grantors  of  the 
defendant,  however  much  they  may  have  diverted,  could  not 
have  lawfully  appropriated  any  more  water  than  was  neces- 
sary to  irrigate  their  lands  and  for  stock  and  domestic  pur- 
poses. That  much  they  were  entitled  to  use  when  needed  or 
necessary  for  the  purposes  specified,  and  to  that  extent  it  was 
a  valid  appropriation  of  the  waters  to  a  beneficial  use  upon  the 
lands,  and  that  much,  as  an  appurtenance,  the  defendant  ac- 
quired by  his  conveyances  from  them  and  was  entitled  to  use, 
Beyond  the  amount  of  water  thereby  taken,  his  rights  did  not 
go;  he  could  not  waste  it,  and  was  only  entitled  to  as  much 
water  within  his  original  appropriation  as  was  necessary  to 
irrigate  his  lands.  As  the  grantors  of  the  defendant  and 
their  associates,  according  to  the  evidence,  had  diverted  more 
water  into  Sheep  Creek  ditch  than  they  needed,  and  therefore 
more  than  they  intended  to  use  or  appropriate  for  irrigation, 
stock,  and  domestic  purposes,  they  permitted  the  surplus  to 
flow  through  the  ditch  upon  the  lands  of  the  defendant  and 
others,  to  be  taken  up  and  used  by  them.  How  much  there 
was  of  such  surplus  it  is  difficult  to  determine,  but  it  amounted 
to  one  thousand  inches,  and  at  times  much  more,  owing  to  its 
use  and  the  season. 

The  court  below  found  that  the  amount  of  water  used  and 
appropriated  by  the  defendant  and  his  grantors  did  not  exceed 
three  hundred  inches,  varying  from  fifty  inches  to  that  amount, 
as  needed  for  the  purposes  of  the  appropriation;  but  in  our 
judgment,  four  hundred  inches  would  be  nearer  the  amount 
intended  to  be  appropriated  for  the  uses  specified;  and  as 
between  the  parties  to  this  record,  but  no  others,  this  should 
•be  taken  as  the  amount  of  water  that  the  defendant  is  entitled 
vto  use,  leaving  the  surplus  to  flow  on  according  to  the  custom 
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established  by  his  grantors  to  be  appropriated  by  the  settlers 
below. 

It  is  now  claimed  that  the  facts  show  that  the  defendant 
used  or  wasted  this  surplus  upon  his  lands,  to  the  damage 
and  detriment  of  the  rights  of  the  plaintiff  acquired  in  its  flow 
through  his  land.  The  evidence  indicates,  without  dissent, 
that  the  season  was  exceptionally  dry,  and  that  the  snow  in 
'  the  mountains  was  scant,  seriously  affecting  the  source  of 
Little  Sheep  Creek's  supply  of  water,  and  by  reason  thereof 
less  water  flowed  down  the  ditch;  that  those  above  the  defend- 
ant used  the  waters  freely,  as  much  as  was  necessary  for  the 
irrigation  of  their  lands  within  the  purposes  of  their  original 
appropriation,  and  that  these  causes  combined  to  use  the  water 
in  the  ditch,  leaving  little  or  no  surplus  to  flow  on,  causing  the 
settlers  below  to  complain,  and  a  litigation  to  be  threatened, 
which,  to  avoid,  they  used  less  water  and  permitted  more  to 
pass  through  the  ditch,  except  the  defendant,  who  continued 
to  use  the  amount  he  claimed  that  was  necessary  for  the  irri- 
gation of  his  lands,  and  to  which  he  was  entitled  within  the 
original  appropriation. 

While  there  is  some  evidence  indicating  that  the  defendant 
used  the  water  freely,  and  perhaps  on  one  or  two  occasions 
more  than  was  actually  necessary  (though  this  is  contradicted), 
which,  it  may  be  admitted,  was  in  excess  of  the  amount  he 
was  entitled  to  use,  if  more  than  was  actually  necessary  at  the 
time,  although  within  the  original  appropriation,  yet  it  was 
plainly  not  these  acts  which  caused  the  dicth  and  its  channel 
to  become  dry  during  all  the  season,  producing  the  grievances 
complained  of.  It  was  due  to  the  more  potential  causes  of 
a  drought,  aided  by  the  other  causes.  Every  one  had  a 
phort  crop  those  years,  for  they  were  years  of  drought,  is  the 
tenor  of  the  evidence.  So  that  if  the  complaint  was  framed 
on  this  phase  of  the  facts,  no  case  is  made  upon  which  relief 
could  be  granted  by  injunction,  much  less  when  it  is  framed 
upon  the  grounds  of  riparian  proprietorship  of  a  natural  wa- 
tercourse running  through  his  lands  from  time  immemorial, 
which  is  a  different  matler,  and  governed  by  different  rules 
of  law.  In  any  view,  therefore,  there  is  a  failure  of  proofs  to 
justify  the  exercise  of  the  jurisdiction  invoked,  which  is  always 
applied  cautiously,  and  only  when  the  right  to  the  matter  in 
question  is  clearly  established,  and  an  injurious  interruption 
of  such  right  ought  to  be  prevented. 

The  decree  must  be  atflrmed,  and  it  is  so  ordered. 
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Watkkcoubsm  —  What  Constitpte.  —  Tr  constitute  a  watercourse,  it  i» 
not  necessary  that  the  water  flow  in  the  bed  or  channel  of  the  stream  all  the 
year*  Spangler  v.  San  Francisco,  84  Cal.  12;  18  Am.  St.  Rep.  158,  and  note. 
A  natural  watereourie  exists  where  the  face  of  the  country  is  such  as  neces- 
sarily to  collect  in  one  body  so  large  a  quantity  of  water  after  heavy  rains 
and  the  melting  of  large  bodies  of  snow  as  to  require  an  outlet  to  8o..ie  com- 
mon reservoir,  and  where  such  water  is  regularly  discharged  through  a  well- 
defined  channel  which  the  water  has  made  for  itself,  and  which  is  the  accus- 
tomed channel  through  which  it  has  flowed  from  time  immemorial:  Earl  v. 
De  Hart,  12  N.  J.  Eq.  280;  72  Am.  Dec.  395,  and  note;  SchnUuus  ▼.  Bailey, 
48  N.  J.  Eq.  409;  but  water  flowing  in  no  defined  channel,  the  course  of  which 
can  be  traced  only  by  the  deeper  green  of  the  grass  moistened  by  it,  is  not  a 
watercourse:  Bloodgood  v.  Ayers,  108  N.  Y.  400;  2  Am.  St.  Rep.  443,  and 
note. 

Watercourses  —  Diversion  by  Natural  Channels.  — Water  discharged 
from  an  artificial  into  a  natural  channel,  without  any  intention  to  reclaim  it, 
is  abandoned,  and  becomes  a  part  of  the  natural  stream  and  subject  to  the 
same  rights:  Sckulz  v.  Sioeeny,  19  Nev.  859;  3  Am.  St.  Rep.  888,  and  note; 
see  Macomber  v.  Godfrey,  108  Mass.  219;  11  Am.  Rep.  349. 

Watercourses  —  Appropriation  —  Beneficial  Use. — The  common-law 
doctrine  giving  a  riparian  owner  a  right  to  the  flow  of  the  stream  in  its  nat- 
ural channel  upon  and  over  his  lands,  even  though  he  makes  no  beneficial  use 
of  it,  is  inapplicable  in  Colorado:  Hammond  v.  Rose,  11  Col.  524;  7  Am.  St. 
Rep.  258.  To  constitute  a  legal  appropriation,  water  diverted  must  be  ap- 
plied within  a  reasonable  time  to  a  beneficial  use:  Wheeler  v.  Northern  Col~ 
orado  Irr.  Co^  10  CoL  582;  3  Am.  St.  Rep.  603,  and  note;  Hindman  v.  Sizor, 
27  Or.  112. 

Watercourses  —  Water  as  an  Appurtenance  to  Land. — Riparian 
rights  are  appurtenant  to  the  land,  running  with  it  aus  an  incorporeal  here- 
ditament: AUa  Land  etc  Co.  v.  Hancock,  85  Cal,  219;  20  Am.  St.  Rep.  217, 
«nd  note.  A  water  right  acquired  and  nsed  for  a  beneficial  purpose  in 
connection  with  realty  is  an  appurtenance  thereto,  and  as  each,  unless  re* 
served,  passes  with  a  conveyance  of  the  land:  SveteUand  v.  Ol$en,  11  Mont. 
27;  CrocJeer  r.  Benton,  93  CaL  365. 


MoDaniel  v.  Maxwell. 

[21  ObkOON,  202.] 

AssiONiiENT  or  Part  or  Demand  at  Law.  —  A  part  of  an  entir*  demaod 
cannot  be  assigned  at  law  so  as  to  enable  the  assignee  to  bring  an  action 
upon  it  without  the  consent  of  the  debtor. 

AssiOKMBNT  or  Part  or  Demand  in  Equity.  —  Parts  of  a  single  demand 
may  be  assigned  to  different  parties  in  equity,  and  the  rights  of  all  the 
parties  settled  in  one  suit  brought  by  a  single  assignee.  In  such  suit,  not 
only  the  debtor  ^iid  assignor,  but  all  assignees  or  claimants  to  any  part 
of  the  fund,  can  be  made  parties,  so  that  one  decree  may  determine  the 
duty  of  the  debtor  to  each  claimant,  and  his  rights  and  interests  be  fully 
protected  thereby. 

Absiqnment  or  Part  or  Demand  in  Equitt  —  NonoB  to  Debtor.  —  An 
assignment  of  a  specific  part  of  a  particular  fund,  sum  of  money,  or  debt 
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actually  due  or  to  become  due,  is  valid  in  equity,  and  vests  an  equitable 
property  therein  in  the  assignee,  so  that  after  notice  thereof  to  the  del>tor, 
be  is  bound  to  apply  the  fund  according  to  the  terms  of  the  assignment. 

AflSiQNMBKT  OF  Pabt  07  DEMAND  IN  Equitt.  —  An  Ordkr  drawn  upon 
the  debtor  for  a  valuable  consideration,  payable  out  of  a  designated  fund 
or  debt,  actually  due  or  to  become  due,  operates,  when  delivered  to  the 
payee,  as  an  equitable  assignment  or  appropriation  of  such  fund  pro 
tanio,  and  no  acceptance  by  the  drawee  is  necessary  to  its  validity. 

Assignment  of  Part  of  Demand  in  Equity.  —  No  Particular  Form  of 
words  or  writing  is  necessary  to  affect  an  equitable  assignment  of  a  part 
of  a  specific  debt  or  fund  due  or  to  become  due.  It  may  be  wholly  in 
writing  or  in  parol  or  partly  in  both,  but  it  must  designate  the  partica- 
lar  fund  upon  which  it  is  intended  to  operate. 

Garnishment.  The  defendant,  Maxwell,  a  street  contractor, 
executed  and  delivered  to  the  Commercial  National  Bank  of 
Portland  an  order  on  the  auditor  of  that  city,  directing  him  to 
deliver  to  said  bank  all  warrants  drawn  in  favor  of  said  Max- 
well on  account  of  street  improvements  made  by  him,  and  au- 
thorizing the  bank  to  receipt  for  and  indorse  such  warrants  in 
his  name.  Before  the  bank  had  received  any  of  the  warrants, 
Maxwell  executed  and  delivered  orders  thereon  in  favor  of  the 
Wah  Sing  Company  and  one  Weeks  for  money  due  them  by 
him.  These  orders  were  presented  to  the  bank  and  placed  on 
file  before  it  received  any  city  warrants,  under  a  parol  agree- 
ment between  all  the  parties  thereto,  that  the  bank,  after  re- 
imbursing itself  for  advances  made  to  Maxwell,  should  apply 
the  remainder  of  the  proceeds  of  such  warrants,  when  collected, 
to  the  payment  of  the  orders  in  the  order  in  which  they  were 
presented.  The  bank  afterwards  received  city  warrants  in  favor 
of  Maxwell  for  $1,669.50,  and  before  it  had  applied  any  of  the 
proceeds,  was  served  with  garnishment  process  in  the  present 
suit.  The  court  below  decided  that  the  orders  constituted  an 
equitable  assignment  of  a  designated  portion  of  the  funds  in 
the  hands  of  the  bank,  and  entered  judgment  in  its  favor,  from 
which  the  plaintiff  appealed. 

J.  J.  Johnson^  for  the  appellant. 

8ear»  and  Beachy  for  the  respondent. 

Bean,  J.  The  only  question  necessary  for  us  to  consider  on 
this  appeal  is,  whether  the  orders  from  Maxwell  on  the  gar- 
nishee in  favor  of  Wah  Sing  Company  and  R.  Weeks,  under 
the  facts  of  this  case,  operated  as  an  assignment  or  appropria- 
tion pro  tanto  of  the  funds  to  be  collected  by  the  garnishee  on 
the  warrants  assigned  to  it  by  Maxwell. 
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It  is  universally  recognized  that  at  law  a  part  only  of  an 
entire  demand  cannot  be  assigned  so  as  to  enable  the  assignee 
to  bring  an  action  upon  it  without  the  consent  of  the  debtor, 
for  the  sufficient  reason  that  it  would  subject  the  debtor  to  a 
multiplicity  of  actions  at  the  instance  of  each  assignee  of  a 
separate  portion  of  the  debt,  and  thereby  subject  him  to  many 
embarrassments  and  responsibilities  not  contemplated  in  his 
original  contract.  He  has  a  right  to  stand  upon  the  single- 
ness of  his  contract,  and  decline  to  recognize  any  assignments 
by  which  it  may  be  separated  into  distinct  portions.  When 
he  undertakes  to  pay  an  entire  sum  to  hia  creditor,  it  is  no 
part  of  his  contract  that  he  shall  pay  it  in  fractions  to  other 
parties.  His  obligation  is  single,  and  he  should  not  be  har- 
assed with  different  actions  to  recover  parts  of  the  one  de- 
mand. In  equity  no  such  consequences  could  result.  If  parts 
of  a  single  demand  be  assigned  to  different  persons,  the  rights 
of  all  the  assignees  can  be  settled  in  one  suit.  In  a  suit  by 
one  assignee,  not  only  the  debtor  and  assignor,  but  all  other 
assignees  or  claimants  to  any  part  of  the  fund,  can  be  made 
parties  to  the  suit,  so  that  one  decree  may  determine  the  duty 
of  the  debtor  to  each  claimant,  and  his  rights  and  interests 
be  fully  protected;  and  hence  the  reason  for  the  rule  at  law 
does  not  exist  in  equity.  Where  one  has  agreed,  for  a  valu- 
able consideration,  that  another  shall  have  part  of  a  debt  or 
demand  due  him  from  a  third  person,  and  has  made  a  trans- 
fer of  such  part,  manifest  justice  requires  that  the  agreement 
should  be  enforced,  when  it  can  be  done  without  prejudice  to 
the  debtor. 

While  there  is  some  confusion  in  the  books,  we  think  the 
better  rule,  as  supported  by  the  decided  weight  of  authority, 
is,  that  an  assignment  of  a  part  of  an  entire  demand  is  good 
in  equity,  and  the  debtor  is  bound  after  notice  of  the  assign- 
ment to  80  apply  the  fund,  and  that  an  order  drawn  upon  a 
third  person  for  a  valuable  consideration  from  the  payee,  pay- 
able out  of  a  designated  fund  then  due  or  to  become  due, 
operates  when  delivered  to  the  payee  as  an  equitable  assign- 
ment or  appropriation  of  the  fund  pro  tantOf  and  no  acceptance 
by  the  drawee  is  necessary:  3  Pomeroy's  Eq.  Jur.,  sec.  1280; 
Brill  V.  Tuttle,  81  N.  Y.  454;  37  Am.  Rep.  515;  First  National 
Bank  v.  Kimberlands,  16  W.  Va.  555;  Harris  County  v.  Camp- 
bell, 68  Tex.  22;  2  Am.  St.  Rep.  467;  Hutchinson  v.  Simon,  57 
Miss.  628;  Jam^  v.  City  of  Newton,  142  Mass.  366;  56  Am. 
Rep.  692. 
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By  such  an  assignment,  the  assignee  obtains  an  interest  in 
the  property  or  fund,  and  not  simply  a  right  of  action  against 
the  drawee.  In  order,  therefore,  that  there  may  be  an  equi- 
table assignment  creating  an  equitable  property,  there  must 
be  a  specific  fund,  sum  of  money,  or  debt  actually  existing  or 
to  become  due  in  the  future,  and  the  order  must  be  in  effect 
an  assignment  of  that  particular  fund,  or  some  de«?ignated  por- 
tion thereof.  No  particular  form  of  words  or  particular  forii> 
of  instrument  is  necessary  to  effect  such  assignment.  Any 
binding  appropriation  of  it  to  a  particular  use  is  an  assignment^ 
or,  what  is  the  same,  a  transfer  of  the  ownership:  Drake  on 
Attachment,  sec.  610. 

"The  sure  criterion,"  says  Mr.  Pomeroy,  "is,  whether  the 
order  or  direction  of  the  drawee,  if  assented  to  by  him,  would 
create  an  absolute  personal  indebtedness  payable  at  all  eventffy 
or  whether  it  creates  an  obligation  only  to  make  payment  out 
of  the  particular  designated  fund  ":  3  Pomeroy 's  Eq.  Jur.,  sec. 
1280.  Since  the  assignee  obtains  not  simply  a  right  of  action 
against  the  holder  of  the  fund,  but  an  equitable  property  in  the 
fund  itself,  it  follows  that  when  the  assignment  is  by  means  of 
a  written  order,  unless  it  specifies  the  particular  fund  or  debt 
out  of  which  its  payment  is  to  be  made,  it  cannot  operate  as 
an  equitable  assignment:  Piircival  v.  Dunn,  29  Ch.  Div.  128; 
Phillips  V.  Stagg,  2  Edw.  Ch.  108;  Shaver  v.  Western  Union  Tel. 
Co.,  57  N.  Y.  459. 

As  to  what  will  constitute  a  sufficient  designation  of  the 
particular  fund  out  of  which  the  order  is  to  be  paid  within  the 
meaning  of  this  rule,  the  authorities  are  in  the  utmost  confu- 
sion. It  is  a  question  of  intention,  to  be  gathered  from  th» 
language  of  the  instrument  construed  in  the  light  of  surround- 
ing circumstances.  The  difficulty  lies  rather  in  the  true  con- 
struction to  be  put  upon  the  order  than  the  legal  principle 
applicable  in  a  given  case.  The  difficulty  is  in  determining 
whether  the  order  is  to  be  paid  out  of  a  given  fund  or  not,  and 
the  question  in  all  of  this  class  of  cases  is  the  same,  and  mast 
be  determined  according  to  the  circumstances  of  each  case. 
"  The  true  test  would  seem  to  be,"  says  Dwight,  C,  in  Hunger 
V.  Shannon^  61  N.  Y.  255,  "  whether  the  drawee  is  confined  to 
the  particular  fund,  or  whether,  though  a  specified  fund  is 
mentioned,  he  would  have  the  power  to  charge  the  bill  up  to 
the  general  account  of  the  drawee,  if  the  designated  fund  should 
turn  out  to  be  insufficient."  It  may  well  be  doubted  whether 
the  orders  from  Maxwell  to  Wah  Sing  Company  and  R.  Week* 
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sufficiently  specify  the  particular  fund  out  of  which  they  were 
to  be  paid  to  operate  as  an  assignment,  but  the  subsequent 
agreement  among  the  garnishee.  Maxwell,  and  the  payees 
named  in  the  orders,  at  the  time  the  orders  were  presented 
and  placed  on  file,  by  which  the  garnishee,  after  reimburs'ng 
itself  for  advances  made  to  Maxwell  out  of  the  proceeds  of  the 
city  warrants,  when  collected,  should  apply  the  remainder  in 
payment  of  these  orders,  can  leave  no  doubt  as  to  the  fund 
intended.  By  this  agreement,  the  fund  out  of  which  thes«» 
orders  were  to  be  paid  was  particularly  designated,  and  th(^ 
garnishee  herein  assumed  no  personal  liability,  but  only  obli- 
gated itself  to  make  payment  out  of  this  fund,  when  it  should 
come  into  its  possession,  and  this  arrangement  was  made  with 
the  assent  of  all  the  parties.  When,  as  in  this  case,  the  debt 
is  not  evidenced  by  a  writing,  it  may,  by  the  assent  of  the 
debtor,  be  assigned  even  by  a  verbal  agreement;  and  whei"* 
such  assent  is  given,  the  assignment  is  complete:  Drake  oa 
Attachment,  sec.  614.  The  fact  that  the  orders  in  this  case- 
are  in  writing  did  not  prevent  the  parties  from  afterward* 
agreeing  upon  some  particular  fund  out  of  which  they  should 
be  paid;  and  when  such  fund  was  designated,  the  orders,  to- 
gether with  such  subsequent  agreement,  operated  as  an  equi- 
table assignment  or  appropriation  pro  tanto  of  such  specified 
fund:  Moore  v.  Lowrey^  25  Iowa,  336;  95  Am.  Dec.  790;  First 
Nat.  Bank  v.  Kimberlands,  16  W.  Va.  555.  The  orders  wer? 
but  one  step  in  the  assignment;  and  in  order  to  make  it  com 
plete,  it  only  remained  to  designate  the  particular  fund  which 
should  be  applied  to  their  payment,  and  this  was  don^  by  thr 
subsequent  parol  agreement. 

We  are  therefore  clearly  of  the  opinion  that  when  the  order* 
were  presented  to  and  received  by  the  garnishee,  und«r  the 
agreement  of  the  parties  above  mentioned,  they  operated  as  an 
equitable  assignment  or  appropriation  pro  tanto  of  the  fund,  to 
be  received  by  the  garnishee  from  the  city  of  Portland  on  the 
warrants  in  Maxwell's  favor,  and  that  it  is  bound  to  so  apply 
the  fund,  and  consequently  cannot  be  charged  as  garnishee  of 
Maxwell. 

The  judgment  of  the  court  below  is  therefore  affirmed. 


When  akd  to  What  Extent  an  Assignment  op  Part  of  a  Fusd  oi, 
Demand  is  enforceable  has  been  already  treated  of  in  a  note  to  Harris  Counti 
V.  Campbell,  2  Am.  St.  Rep.  472-475.  It  is  therefore  necessary  to  note  only 
such  later  decisions  as  relate  to  this  subject.     Harris  County  v.  Campbell   68 
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Tex.  22,  2  Am.  St.  Rep.  467,  was  cited  and  followed  in  Clark  t.  Gilkspie,  70 
Tex.  513,  on  the  point  that  an  assignment  of  part  of  a  chose  in  action  for  a 
valuable  consideration  is  good  iu  equity,  and  may  be  effected  either  by  a 
direct  transfer,  or  by  an  order  drawn  upon  the  particular  fund.  This  rule  is 
also  supported  by  the  following  cases:  Hall  v.  Flanders,  83  Me.  242;  P/iilUpa 
V.  Ed^ull,  127  111.  5.*?5;  Broum  v.  Dunn,  50  N.  J.  L.  Ill;  Texas  etc.  R'y  Co.  v. 
Gentry,  69  Tex.  625;  Kingsbury  v.  Burrill,  151  Mass.  199;  Bank  qf  Harlem  v. 
Bayonne,  48  N.  J.  Eq.  246. 

In  Hall  V.  Flanders,  83  Me.  242,  it  was  decided  that  an  order  must  be  made 
upon  a  particular  fund,  not  couched  merely  in  general  terms,  to  operate  as 
an  assignment  pro  tanto  of  the  amount  therein  named.  For,  as  was  held  in 
Cashman  v.  Harrison,  90  Cal.  297,  an  order,  not  specifying  any  particular 
fund  for  payment,  will  not  operate  aa  an  equitable  assignment,  or  give  tha 
holder,  either  in  law  or  equity,  a  lien  upon  funds  of  the  creditor  in  the  hands 
of  the  debtor  upon  whom  it  is  drawn  until  after  acceptance.  Still  such  an 
assignment  of  a  fractional  part  of  a  claim  may  be  good  in  equity,  when  tha 
person  who  is  to  pay  raises  no  objections  to  the  arrangement:  KingsJniry  v. 
Burnll,  161  Mass.  199. 

In  Texas  etc  R'y  Co.  v.  Gentry ,  69  Tex.  625,  the  court  said:  "  A  partial 
assignment  of  a  chose  in  action  is  good  in  equity,  though  the  legal  title  re- 
mains with  the  assignor";  but  "that  the  holder  of  the  legal  title  of  a  chose 
in  action  may  bring  suit  npon  it  in  his  own  name,  although  the  equi- 
table right  may  be  in  another.  The  equitable  owner  is  a  proper  but  not  a 
necessary  party,  nnless  the  debtor  have  some  legal  defense  against  him  alone. " 

In  Holbrook  v.  Payne,  151  Mass.  383,  21  Am.  St.  Rep.  456,  an  order  by  a 
creditor  directing  his  debtor  to  pay  a  third  person  a  certain  sum  of  money 
left  with  the  debtor,  or  its  ofBcers,  was  held  not  to  constitute  an  assignment 
of  any  part  of  the  debt,  inasmuch  as  the  order  was  negotiable  npon  its  face, 
and  did  not  purport  to  be  drawn  against  any  particular  fund. 

This  subject  is  taken  somewhat  in  detail  and  carefully  discussed  in  Bankqf 
Harlem  v.  Bayonne,  48  N.  J.  Eq.  246.  Green,  V.  C,  in  delivering  the  opin- 
ion in  that  case,  used  the  following  language:  "It  is  settled  that  an  assign- 
ment for  a  valuable  consideration  of  a  sum  of  money  due  or  to  grow  due  on 
the  performance  of  an  existing  contract,  will,  on  notice  thereof  being  given 
to  the  debtor,  operate  at  once,  or  when  the  fund  is  created,  as  an  equitable 
assignment  of  so  much  of  the  fund  as  is  covered  thereby,  suliject  to  all  valid 
prior  charges:  Superintendent  etc.  v.  Heath,  15  N.  J.  Eq.  22;  Siiannon  v.  Mayor 
of  Holioken,  37  N.  J.  Eq.  123;  Kirtland  v.  Moore,  40  N.  J.  Eq.  106;  Brokaw 
V.  Brokaw,  41  N.  J.  Eq.  304;  Lauer  ▼.  Dunn,  115  N.  Y.  405;  3  Pomeroy'a  Eq. 
Jar.,  sec.  1280.  While,  properly  speaking,  an  assignment  cannot  be  made 
of  a  subject  which  does  not  exist,  such  as  a  fund  to  become  due  on  the  future 
performance  of  a  subsisting  contract,  yet  equity,  on  the  possible  debt  ripen- 
ing into  an  enforceable  specifio  money  liability,  treats  the  agreement  as  an 
assignment  pro  tanto  of  the  fund,  and  by  force  thereof  vests  the  equitable 
title  to  the  money  in  the  assignee:  Field  r.  Mayor,  6  N.  Y.  179;  67  Am.  Deo. 
435,  and  note;  Hall  v.  Buffalo,  1  Keyes,  193;  BriU  v.  TtUtle,  81  N.  Y.  454, 
467;  37  Am.  Rep.  616;  Brown  v.  Dunn,  5C  N.  J.  L.  Ill,  113;  3  Pomeroy's 
Eq.  Jur.,  sees.  1280,  12S3,  note  2.  To  impound  the  amount  in  the  hands  of 
the  debtor,  notice  of  the  assignment  must  be  given  to  him,  but  no  particular 
form  of  notice  is  required;  any  writing  or  act  which  clearly  indicates  that 
the  assignor  intends  to  make  over  the  fund  belonging  to  him  amounts  in 
equity  to  an  assignment  of  the  fund:  Botcer  v.  Hadden  Blue  Stone  Co.,  30 
N.  J.  Eq.  171;  Lyon  v.  Bower,  80  N.  J.  Eq.  340;  SkanmoH  v.  Mayor,  37  N.  J.  Eq. 
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123.  On  notice  being  given  to  the  debtor,  and  the  sums  being  earned  under 
the  coutraot,  the  debtor  becomes  trustee  or  qiiasi  trustee  for  the  assignee  as 
to  the  amount  assigned,  subject  to  existing  equities  and  valid  prior  charges 
thereon:  JJall  v.  Buffalo,  1  Keyes,  193.  From  this  it  follows  that  neither 
payment  to  nor  a  release  or  discharge  by  the  assignor,  after  notice  of  the 
assignment,  can  affect  the  rights  of  the  assignee  against  the  debtor:  Jones  v. 
Farrell,  1  De  Gex  &  J.  208;  Brill  v.  Tuitle,  81  N.  Y.  454;  37  Am.  Rep.  515; 
Field  V.  Mayor,  6  N.  Y.  179;  57  Am.  Dec.  435;  North  Bergen  v.  Eager,  41 
N.  J.  L.  184;  2  Pomeroy's  £q.  Ju..,  sec.  704.  It  it  evident  from  this  state* 
ment  of  the  incidents  of  an  equitable  assignment  that  acceptance  by  the 
debtor  of  the  order  or  assignment  is  not,  in  equity,  necessary  to  its  validity 
as  a  transfer  pro  tanto  of  a  fund  in  his  hands.  It  takes  effect  from  the  acts 
of  the  assignor  and  assignee,  and  the  debtor,  so  far  as  the  right  to  the  fund 
is  concerned,  is  but  the  instrument  through  whom  the  transfer  is  to  be  actu- 
ally made.  The  debtor's  acceptance  or  promise  gives  the  assignee  an  action 
at  law  against  him,  not  on  the  assignment,  but  on  the  promise;  in  equity  it 
neither  creates,  increases,  or  diminishes  his  liability  to  the  assignee:  3  Pom- 
eroy's  Eq.  Jur.,  sec.  1280,  and  note  1." 

In  Brown  v.  Dunn,  50  N.  J.  L.  Ill,  it  is  decided  that  an  equitable  assign- 
ment of  a  certain  part  of  a  sum  to  be  realized  on  an  execution  upon  a  judg« 
ment  at  law  will  be  protected  by  the  court  from  which  issued  the  execution, 
and  the  sheriff  will  be  compelled  to  pay  the  money  collected  under  the  exe- 
cution into  court,  that  the  rights  of  the  assignee  may  be  preserved. 

The  right  to  refuse  to  recognize  partial  assignments  of  a  debt  by  a  creditor 
is  personal  to  the  debtor,  and  cannot  be  claimed  by  a  third  party  who  suea 
the  creditor  and  joins  the  debtor  by  trustee  process. 


Cribben  v.  Deal. 

[21  OrBOON.  21L] 

Dbkds — ExBCtTTtON  ov,  IN  Blank. — When  a  deed  is  executed  and  ac- 
knowledged by  the  grantor,  with  a  blank  left  therein  for  the  name  of 
the  grantee,  the  grantor  may,  by  parol,  authorize  a  third  person  to  insert 
the  name  of  such  grantee,  and  when  so  filled  out  and  delivered,  it  be- 
comes a  valid  deed. 

W.  M.  Gregory^  for  the  appellant. 

Killin,  Starry  and  Thomas,  for  the  respondent. 

Lord,  J.  This  is  a  suit  in  equity,  brought  by  the  plaintiffs 
to  have  a  deed  of  general  assignment  set  aside  and  declared 
void,  and  to  have  the  attached  property  applied  in  payment 
of  their  judgment.  The  single  proposition  of  law  involved  is, 
whether  the  name  of  the  grantee  can,  by  some  one  authorized 
upon  parol  authority  of  the  grantor,  be  inserted  in  a  blank 
left  in  a  deed  of  general  assignment,  after  the  deed  has  been 
signed,  sealed,  and  acknowledged,  but  before  delivery.  For 
the  purposes  of  this  case,  the  facts  are  these:  That  the  deed 
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of  assignment  was  made  on  the  17th  of  November,  1888,  by 
C.  E.  Deal,  J.  C.  O'Reilly,  and  J.  W.  Brockett,  partners  doing 
business  under  the  firm  name  of  Deal,  O'Reilly,  &  Co.,  to 
Thomas  Connell  for  the  benefit  of  creditors;  that  it  was  in  all 
things  completed  and  signed  and  sealed  and  acknowledged, 
except  that  a  blank  was  left  for  the  name  of  the  grantee;  that 
Mr.  F.  A.  E.  Starr  was  authorized  to  insert  as  the  name  of 
such  grantee  any  person  satisfactory  to  himself  and  the  mem- 
bers of  such  firm;  that  on  the  following  day,  Mr.  Starr,  with 
the  consent  of  the  members  of  such  firm,  inserted  the  name  of 
Thomas  Connell  as  assignee  in  such  deed,  aad  the  deed  was 
delivered  to  Thomas  Connell,  and  on  the  next  day  was  re- 
corded. Upon  this  state  of  facts,  the  contention  is,  that  such 
deed  is  void  because  the  name  of  Thomas  Connell  was  not  in- 
serted when  the  deed  was  signed  and  sealed. 

It  is  said  in  Sheppard's  Touchstone,  54,  that  "  every  deed 
well  made  must  be  written,  i.  e.,  the  agreement  must  all  be 
written  before  the  sealing  and  delivery  of  it;  for  if  a  man 
seal  and  deliver  an  empty  piece  of  paper,  or  parchment,  albeit 
he  do  therewithal  give  commandment  that  an  obligation  or 
other  matter  shall  be  written  in  it,  and  this  be  done  accord- 
ingly, yet  this  is  no  good  deed."  This  is  founded  upon  that 
ancient  and  technical  rule  of  the  common  law,  that  the  author- 
ity to  make  a  deed,  or  to  alter  or  fill  a  blank  in  some  sub- 
stantial part  of  it,  cannot  be  verbally  conferred,  but  must  be 
created  by  an  instrument  of  equal  dignity.  As  the  deed  was 
under  seal,  to  alter  or  complete  it  by  the  insertion  of  the  name 
of  the  grantee  required  the  authority  to  be  under  seal.  So 
firmly  rooted  was  this  principle,  that  it  mattered  not  with  what 
solemnities  a  deed  may  have  been  signed  and  sealed,  unless 
the  grantee's  name  was  inserted,  and  delivery  was  made  by 
him,  or  some  one  legally  authorized  under  seal,  it  was  a  nul- 
lity. It  imposed  no  liability  on  the  party  making  it,  nor  con- 
ferred any  rights  upon  the  party  receiving  it;  it  was,  in  fact,  no 
deed.  Hence,  it  was  held  that  parol  authority  to  fill  a  blank 
with  the  name  of  a  grantee  could  not  be  conferred  without 
violating  established  principles  of  law,  and  rendering  the  deed 
void.     This  doctrine  still  prevails  in  England. 

It  is  true  that  in  the  case  of  Texira  v.  EvanSt  cited  in  Master 
Y.  Miller,  1  Anstr.  225,  Lord  Mansfield  held  otherwise;  but 
this  was  in  effect  overruled  in  Hibblewhite  v.  McMorine,  6  Mees. 
A  W.  200,  on  the  ground  that  an  authority  to  execute  a  sealed 
instrument  could  not  be  given  by  parol,  but  must  be  given  by 
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deed,  although  this  latter  case  seems  more  or  less  trenched 
upon  by  the  decision  in  Eggleston  v.  Gutteridge,  11  Mees.  &  W. 
465,  and  by  Davison  v.  Cooper,  11  Mees.  &  W.  778,  and  in 
West  V.  Stewardf  11  Mees.  &  W.  47.  But  the  rule  has  never 
been  universally  accepted  in  this  country;  and  however  the 
holding  of  some  courts  may  be,  still  the  better  opinion  and  the 
prevailing  current  of  authority  is,  that  when  a  deed  is  regu- 
larly executed  in  other  respects,  with  a  blank  left  therein  for 
the  name  of  the  grantee,  parol  authority  is  sufl&cient  to  author- 
ize the  insertion  of  the  name  of  such  grantee,  and  that  when 
so  filled  out  and  delivered,  it  is  a  valid  deed. 

It  is  true  that  Chief  Justice  Marshall,  in  United  States  v. 
Nelson,  2  Brock.  74,  felt  bound  to  follow  the  ancient  rule,  but 
his  opinion  clearly  indicates  he  felt  that  the  authority  to  fill 
a  blank  in  an  instrument  under  seal  should  be  held  to  be 
valid.  He  says:  "  The  case  of  Speake  v.  United  States,  9 
Cranch,  28,  in  determining  that  parol  evidence  of  such  assent 
may  be  received,  undoubtedly  goes  far  toward  deciding  it,  and 
it  is  probable  that  the  same  court  may  completely  abolish  the 
distinction  in  this  particular  between  sealed  and  unsealed  in- 
struments." Again:  "If  this  question  depended  on  those 
moral  rules  of  action  which  in  the  ordinary  course  of  things 
are  applied  by  courts  to  human  transactions,  there  would  not 
be  much  diflSculty  in  saying  that  this  paper  ought  to  have  the 
effect  which  the  parties  at  the  time  of  its  execution  intended 
it  should  have."  And  he  concludes  with  this  statement:  "  I 
say  with  much  doubt,  and  with  a  strong  belief  that  this  judg- 
ment will  be  reversed,  that  the  law  on  the  verdict  is,  in  my 
opinion,  with  the  defendants." 

The  rule  was  purely  technical,  and  the  outgrowth  of  a  state 
of  affairs  and  condition  of  the  law  which  does  not  now  exist. 
The  reason  of  the  law  is  the  life  of  it,  and  when  the  reason 
fails,  the  law  itself  should  fail.  At  the  present  day  the  dis- 
tinction between  sealed  and  unsealed  instruments  is  fast  dis- 
appearing, and  the  courts  are  gradually  doing  away  with  them. 
As  Judge  Redfield  said:  "  But  it  [the  rule]  seems  to  be  rather 
technical  than  substantial,  and  to  found  itself  either  on  the 
policy  of  the  stamp  duties,  or  the  superior  force  and  sacred- 
ness  of  contracts  by  deed,  both  of  which  have  little  importance 
in  this  country.  And  the  prevailing  current  of  American 
authority,  and  the  practical  instincts  and  business  experience 
and  sense  of  our  people,  are  undoubtedly  otherwise":  1  Red- 
field  on  Law  of  Railways,  124. 
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In  Drury  v.  Foster,  2  Wall.  24,  the  court  says:  "Although 
it  was  at  one  time  doubted  whether  parol  authority  was  ade- 
quate to  authorize  an  alteration  or  addition  to  a  sealed  instru- 
ment, the  better  opinion  of  this  day  is,  that  the  power  is  suffi- 
cient." Again  in  Allen  v.  Withrow,  110  U.  S.  119,  the  court 
Bays:  "  It  may  be  and  propably  is  the  law  in  Iowa,  as  in  several 
states,  that  the  grantors  in  a  deed  conveying  real  property, 
signed  and  acknowledged  with  a  blank  for  the  name  of  a  gran- 
tee, may  authorize  another  party  by  parol  to  fill  up  the  blank." 
"  But,"  he  continues,  "  there  are  two  conditions  essential  to 
make  a  deed  thus  executed  in  blank  operate  as  a  conveyance 
of  the  property  described  in  it;  the  blank  must  be  filled  by  the 
party  authorized  to  fill  it,  and  this  must  be  done  before  or  at 
the  time  of  the  delivery  of  the  deed  to  the  grantee  named." 
In  the  case  at  bar  these  conditions  were  fulfilled. 

In  Inhabitants  etc.  v.  Huntress,  53  Me.  89,  87  Am.  Dec.  535, 
the  court  held  that  a  party  executing  a  deed,  bond,  or  other 
instrument,  and  delivering  the  same  to  another  as  his  deed, 
knowing  there  are  blanks  in  it  to  be  filled  necessary  to  make 
it  a  perfect  instrument,  must  be  considered  as  agreeing  that 
the  blanks  may  be  thus  filled  after  he  has  executed  it.  In 
delivering  the  opinion  of  the  court,  Kent,  J.,  said:  "  The  rule 
invoked  is  purely  technical.  Practically  there  is  no  real  dis- 
tinction in  this  matter  between  bonds  and  simple  contracts. 
There  is  no  more  danger  of  fraud  or  injury  or  wrong  in  allow- 
ing insertions  in  a  bond  than  there  is  in  allowing  them  in  a 
promissory  note  or  bill  of  exchange;  both  are  agreements  or 
contracts,  and  in  neither  can  unauthorized  alterations  be  made 
with  impunity.  Considering  that  the  assumed  difference  rests 
on  a  mere  technical  rule  of  the  common  law,  we  do  not  think 
that  the  rule  should  be  extended  beyond  its  necessary  limits, 
viz.,  that  a  sealed  instrument  cannot  be  executed  by  another^ 
so  far  as  its  distinguishing  characteristic  as  a  sealed  instru- 
ment is  in  question,  unless  by  an  authority  under  seal."  Like- 
wise in  Bridgeport  Bank  v.  Neio  York  etc.  R.  R,  Co.,  30  Conn. 
274,  Ellsworth,  J.,  said:  "Korean  any  reason  be  assigned  which 
is  founded  in  good  sense,  and  is  not  entirely  technical,  why  a 
blank  in  an  instrument  under  seal  may  not  be  filled  up  by 
the  party  receiving  it  after  it  is  executed  as  well  as  any  other 
contract  in  writing,  where  the  parties  have  so  agreed  at  the 
time.  In  either  case  the  contract,  when  the  blank  has  been 
filled,  expresses  the  exact  agreement  of  the  parties,  and  noth- 
ing but  an  extreme  technical  view,  derived  from  the  ancient 
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law  of  England,  can  justify  the  making  of  any  distinctions 
between  them." 

It  is  to  be  noted  that  both  of  these  adjudications  were  by 
courts  of  states  where  seals  were  not  abolished.  In  Burnside 
V.  Wayman,  49  Mo.  357,  where  the  name  of  a  grantee  in  a  trust 
deed  was  left  in  blank,  Wagner,  J.,  said:  "  It  is  contended  that 
no  recovery  could  be  had  or  relief  granted  on  the  first  count, 
because  no  grantee  was  named  in  the  deed  of  trust,  and  that 
in  consequence  thereof  the  instrument  was  void,  and  no  title 
conveyed;  but  we  think  otherwise.  Whatever  may  have  been 
determined  in  some  of  the  old  books,  the  better  doctrine  is 
against  such  a  position."  And  subsequently,  in  Field  v. 
Stagg^  52  Mo.  534, 14  Am.  Rep.  435,  this  doctrine  was  aflBrmed 
in  all  its  breadth,  the  court  saying:  "  A  deed  regularly  exe« 
cuted  in  other  respects,  with  a  blank  left  therein  for  the  name 
of  the  grantee,  and  placed  in  that  condition  in  the  hands  of  a 
third  person  with  verbal  authority,  but  no  authority  under 
seal  from  the  person  who  executed  it,  to  fill  up  the  blank  in 
his  absence,  and  deliver  the  deed  to  the  person  whose  name  is 
inserted  as  grantee,  when  so  filled  out  and  delivered  is  a  valid 
deed."  In  Duncan  r.  Hodges,  4  McCord,  *239,  17  Am.  Dec. 
734,  it  is  held  that  a  deed  executed  with  blanks,  and  after- 
wards filled  up  and  delivered  by  the  agent  of  the  party,  is 
good.  So  in  Van  Etta  v.  Evenson,  28  Wis.  33,  9  Am.  Rep. 
486,  it  was  held  that  where  a  note  and  mortgage  otherwise 
fully  executed,  but  with  a  blank  in  each  for  the  name  of  the 
payee  and  mortgagee,  were  delivered  to  an  agent  who  was  to 
procure  from  whomsoever  he  could  a  loan  of  money  thereon 
for  the  maker,  this  shows  an  intention  that  the  agent  should 
fill  the  blanks,  and  when  so  filled  the  instruments  were  valid 
without  a  new  execution  and  delivery.  And  the  same  doc- 
trine was  expressly  aflBrmed  in  Schintz  v.  McManamy,  33  Wis. 
301,  the  court,  by  Lyon,  J.,  saying:  "It  was  doubtless  compe- 
tent for  the  grantors  to  authorize  Emil  by  parol  to  insert  the 
name  of  the  grantee  in  the  deed  after  they  had  signed  and 
acknowledged  the  same."  And  in  State  v.  Young,  23  Minn. 
551,  it  was  held  that  authority  to  fill  a  blank  in  a  sealed  in- 
strument may  be  given  by  parol,  and  that  such  authority  may 
be  either  express  or  implied  from  circumstances,  and  that  it 
may  be  implied  from  circumstances  whenever  these,  fairly  con- 
sidered, will  justify  the  inference.  So  in  Swartz  v.  Bollou,  47 
Iowa,  188.  29  Am.  Rep.  470,  where  the  owner  of  land  exe- 
Kjuted  a  deed  in  blank  and  placed  it  in  the  hands  of  another 
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party  under  circumstances  which  raised  an  implied  authority 
in  the  latter  to  insert  the  name  of  the  grantee,  it  was  held  that 
the  insertion  of  the  grantee's  name,  either  by  the  party  receiv- 
ing the  deed  or  by  some  one  authorized  by  him,  made  the  in- 
strument perfect  as  a  conveyance. 

Without  referring  to  the  authorities  at  greater  length,  there 
are  numerous  other  cases  supporting  the  same  doctrine:  Wiley 
V.  Moor,  17  Serg.  &  R.  438;  17  Am.  Dec.  696;  Smith  v.  Crooker, 
5  Mass.  538;  Gibbs  v.  Frost,  4  Ala.  720;  Wooley  v.  Constant,  4 
Johns.  54;  4  Am.  Dec.  246;  Ex  parte  Decker,  6  Cow.  60;  Rich' 
mond  Mfg.  Co.  v.  Davis,  7  Blackf.  412;  Boardman  v.  Oore,  28 
N.  J.  Eq.  517;  18  Am.  Dec.  73;  Camden  Bank  v.  Hall,  14  N. 
J.  L.  583;  Ragsdale  v.  Robinson,  48  Tex.  379.  The  contrary 
rule  was  adopted  in  Upton  v.  Archer,  41  Cal.  85;  10  Am.  Rep. 
266;  Preston  v.  Hull,  22  Gratt.  600;  14  Am.  Dec.  153;  Ingram 
V,  TAttle,  14  Ga.  173;  58  Am.  Dec.  549. 

It  seems  to  us  that  the  weight  of  authority  and  better  opin- 
ion is,  that  parol  authority  is  sufficient  to  authorize  the  filling 
of  a  blank  by  the  insertion  of  the  name  of  the  grantee  in  a 
deed  after  its  execution  but  before  delivery,  as  in  the  case  at 
bar.  There  is  no  pretense  of  any  mistake  or  fraud,  or  that  the 
blank  was  not  filled  as  authorized  and  directed.  In  a  word, 
that  it  was  filled  by  a  party  authorized  to  fill  it,  and  was  done 
after  its  execution  and  before  its  delivery  to  the  grantee  named. 
Nor  is  it  questioned  but  what  the  deed  faithfully  expresses  the 
intention  of  the  parties,  and  was  duly  executed  for  the  purposes 
specified;  and  in  such  case  it  seems  to  us  complete  effect  ought 
to  be  to  that  intention,  notwithstanding  the  technical  rule  of 
the  common  law  in  respect  to  such  instruments.  As  Mr.  Jus- 
tice Swayne  said:  "  If  a  person  competent  to  convey  real  es- 
tate sign  and  acknowledge  a  deed  in  blank,  and  deliver  the 
same  to  an  agent,  with  an  express  or  implied  authority  to  fill 
np  the  blank  and  perfect  the  conveyance,  its  validity  oould 
not  be  well  controverted  ":  Drury  v.  Foster,  2  Wall.  24. 

It  results  that  the  decree  dismissing  the  bill  must  be  sus- 
tained.   

DiKDn  —  ExmovnoM  vk  Blank.  —  Wb«r«  •  dMd  duly  lignvd  and  aeknowl- 
•dged,  but  with  th«  nam*  of  the  grantee  and  the  ooiuideratioa  l*ft  blank, 
ia  forwarded  to  an  agent  to  negotiate  the  sale  and  deliver  the  deed,  such 
agent,  bo  far  aa  third  pi-rHona  without  knowledge  of  the  circumstances  are 
eoncertied,  is  presumed  to  have  anthority  to  fill  snob  blanks:  Oi/v>n  v.  Perry, 
2J  Iowa,  412;  96  Am.  Deo.  49,  and  note;  note  to  Upton  v.  ArcJier,  10  Am. 
K«i>.  207;  see  McCUery  v.  WakejUUi,  76  Iowa,  629;  also  numerous  autbori- 
k  es  cited  in  the  opinion  to  the  leading 
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[21  Oregon,  250.] 

Ohampbrtt  —  PcBCHASB  OF  RiGHT  IN  LiTiOATioK.  — The  pnrchase  of  a  right 
which  is  or  may  become  the  subject-matter  of  a  pending  suit  by  one 
standing  in  no  fiduciary  relation  does  not  constitute  champerty,  and  i» 
not  unlawful  unless  made  for  the  mere  purpose  of  perpetuating  strife  and 
litigation;  and  it  makes  no  difference  that  the  consideration  for  the  pur- 
chase is  to  be  used  in  conducting  the  litigation  and  paying  the  expenses 
thereof. 

Obaupertt  —  Contract  to  Sustain  Litioation.  — A  fair  bonajide  agree- 
ment by  a  layman  to  supply  funds  to  carry  on  pending  litigation,  in  con* 
•ideratioii  of  having  a  share  in  the  property  in  dispute  if  recovered,  ia 
not  pvr  86  void,  either  on  the  ground  of  champerty  or  of  public  policy; 
but  if  such  contract  is  made  for  the  purpose  of  stirring  up  strife  and  liti- 
jjation,  harassing  others,  inducing  suits  to  be  begun  which  otherwise 
would  not  be  commenced,  or  for  speculation,  it  is  within  the  doctrine  of 
champerty,  and  should  not  be  enforced. 

Action  to  enforce  the  specific  performance  of  a  written  con- 
tract. In  April,  1881,  one  Manciet  died,  largely  indebted, 
leaving  heirs  and  a  large  estate,  chiefly  of  real  property  stand- 
ing in  his  name,  but  in  which  the  defendant  Bigne  claimed  a 
one-half  interest  as  a  partner.  His  claim  was  resisted  by  the 
Manciet  heirs,  and  being  without  means,  except  his  alleged 
interest  in  the  Manciet  estate,  he  asked  the  plaintiff,  Brown, 
for  financial  assistance  to  enable  him  to  establish  his  claim. 
Brown  and  Bigne  entered  into  the  contract  in  suit,  by  which 
it  was  agreed  that,  in  consideration  of  six  thousand  dollars  to 
be  advanced  by  Brown  as  might  be  necessary  to  carry  on  the 
litigation  between  Bigne  and  the  Manciet  heirs,  to  establish 
the  claim  of  the  former,  he  sold,  assigned,  and  transferred  to 
Brown  an  undivided  one-half  interest  in  and  to  all  his  right, 
title,  and  interest  to  any  property  or  claim  recovered  by  him 
in  such  litigation.  He  established  his  claim  as  a  partner, 
and  recovered  judgment  for  one  half  of  the  estate  and  assets 
claimed  by  the  Manciet  heirs,  and  then  sought  to  repudiate 
the  contract  in  suit  Judgment  for  plaiutifif,  and  defendant 
appealed. 

James  Gleason,  for  the  appellant. 

Thomas  N.  Strong^  for  the  respondent. 

Bean,  J.  The  only  question  in  this  case  is,  whether  the 
contract  between  plaintiff  and  Bigne  is  champertous  and  void. 
The  solution  of  this  question  depends  upon  how  far  the  au- 
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cient  doctrine  of  champerty  and  maintenance  is  to  be  recog- 
nized in  this  state. 

It  is  conceded  at  the  outset  that  the  contract  in  suit  was 
honestly  and  fairly  made,  and  that  Brown  acted  in  entire 
good  faith  in  the  matter.  No  advantage  was  sought  or  taken 
of  Eigne;  he  was  fully  informed  as  to  the  extent,  amount,  and 
value  of  the  property  claimed  by  him,  and  it  was  at  his  ear- 
nest solicitation  that  Brown  made  the  contract.  When  he  was 
without  means  or  credit  to  prosecute  his  claims,  and  sore 
pressed  by  the  Manciet  heirs,  who  sought  to  exclude  him  from 
his  share  in  the  estate,  he  applied  for  aid  in  the  struggle  to 
Brown,  who  thereupon  in  good  faith  entered  into  the  contract 
and  advanced  the  money  to  enable  him  to  prosecute  his  claim, 
upon  no  other  security  for  its  repayment  than  the  assignment 
of  a  one-half  interest  in  the  property  in  litigation.  Under 
these  circumstances,  the  defense  of  Eigne  may  be  considered 
anything  but  meritorious. 

Under  the  ancient  doctrine  of  champerty,  the  contract  in- 
sult is  clearly  void,  for  that  offense  was  defined  to  be  a  bar- 
gain with  a  plaintiff  or  defendant  to  divide  the  land  or  other- 
matter  in  suit  between  them,  if  they  prevailed;  whereupon 
the  champertor  was  to  carry  on  the  suit  at  his  own  expense: 
4  Bla.  Com.  135.  Some  of  the  authorities  omit  from  their 
definition  the  statement  that  the  champertor  is  to  carry  on 
the  suit  at  his  own  expense,  and  confine  it  simply  to  an  agree- 
ment to  aid  a  suit,  and  then  divide  the  thing  recovered:  1 
Hawk.  P.  C,  c.  84,  sec.  1;  Co.  Lit.  368  b. 

The  doctrine  of  champerty  and  maintenance,  the  gist  of 
which  is  the  same,  differing  only  in  the  mode  of  compensa- 
tion, arose  from  causes  peculiar  to  the  state  of  society  in  which 
it  was  established.  The  most  potent  reason  for  their  suppres- 
,  sion  was  an  apprehension  that  justice  itself  would  be  endan- 
gered by  these  practices.  The  doctrine  was  established  "  to 
repress  the  practices  of  many  who,  when  they  thought  they 
had  title  or  right  to  any  land,  for  the  furtherance  of  their  pre- 
tended right,  conveyed  their  interest  or  some  part  thereof  to 
great  persons,  and  with  their  countenance  did  oppress  the  pos- 
sessors. The  power  of  great  men,  to  whom  rights  of  action 
were  transferred  in  order  to  obtain  support  and  favor  in  suits 
brought  to  assert  these  rights,  the  confederacies  which  were 
thus  formed,  and  the  oppression  which  followed  from  the  in- 
fluence of  great  men,  in  such  cases,  are  themes  of  complaint 
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in  the  early  books  of  the  English  law-":  Seywright  v.  Page,  1 
Leon,  167. 

Blackstone  speaks  of  these  ofiFenses  as  perverting  the  pro- 
•cess  of  the  law  into  an  engine  of  oppression:  4  Bla.  Com.  135. 
So  great  was  the  evil  of  rich  and  powerful  barons,  buying  up 
olaims,  and  by  means  of  their  exalted  and  influential  posi- 
tions overawing  the  courts,  and  thus  securing  unjust  and  un- 
merited judgments  and  oppressing  those  against  whom  their 
anger  was  directed,  that  it  became  necessary  in  an  early  day 
in  England  to  enact  statutes  to  prevent  such  practices,  and  to 
invoke  in  all  its  rigor  the  doctrine  against  champerty  and 
maintenance.  The  common-law  rule  prohibiting  the  assign- 
ment of  choses  in  action,  and  the  sale  and  transfer  of  land  held 
adversely,  was  a  branch  of  this  same  doctrine,  and  arose  from 
the  same  causes. 

Lord  Coke  says:  "  Nothing  in  action,  entry,  or  re-entry  can 
he  granted  over,  for  so  under  color  thereof  pretended  titles 
might  be  granted  to  great  men,  whereby  right  might  be  trodden 
down  and  the  weak  oppressed."  And  Buller,  J.,  in  Masters  v. 
Miller,  4  Term  Rep.  320,  says:  "It  is  laid  down  in  our  old 
'books  that  for  avoiding  maintenance,  a  chose  in  action  cannot 
1)6  assigned."  But  he  adds:  "  The  good  sense  of  that  rule 
seems  to  me  very  questionable,  and  in  early  as  well  as  modern 
times  it  has  been  so  explained  away  that  it  remains  at  most 
only  an  objection  to  the  form  of  the  action."  Under  the  cir- 
cumstances above  indicated,  to  allow  rich  and  powerful  per- 
sons to  buy  up  claims,  or  to  assist  in  the  litigation  with  money 
to  enable  the  plaintifif  or  defendant  to  prosecute  or  defend 
liis  cause  of  action  or  defense,  was  undoubtedly  dangerous  to 
the  liberty  of  the  subject,  and  sound  public  policy  forbade  it. 
With  the  advance  of  time  came  the  change  of  circumstances, 
and  in  modern  times,  since  England  has  enjoyed  a  pure  and 
firm  administration  of  justice,  even  in  that  country  the  rigor 
of  the  common  law  against  champerty  and  maintenance  has 
been  very  much  softened;  so  that  now  not  only  the  assignabil- 
ity of  choses  in  action  is  generally  recognized  in  that  country, 
but  it  is  said  there  is  no  rule  of  law  which  prohibits  the  pur- 
chase of  the  subject-matter  of  a  pending  lawsuit,  although  ac- 
companied with  an  agreement  to  indemnify  the  vendor  against 
costs  and  expenses:  Knight  v.  Bowyer,  2  De  Gex  &  J.  421,  Nor 
is  a  contract  to  support  a  pending  litigation  in  consideration 
^f  having  a  stipulated  part  of  the  money  or  thing  recovered 


Nov.  1891,]  Brown  v.  Eigne.  755 

per  86  void  as  against  public  policy:  Coondo  v.  Moohrjee,  L.  R. 
2  App.  Cas.  186. 

In  this  country,  where  no  aristocracy  or  privileged  class  ele- 
vated above  the  mass  of  the  people  has  ever  existed,  and  the 
administration  of  justice  has  been  alike  impartial  to  all,  with- 
out regard  to  rank  or  station,  the  reason  for  the  ancient  doc- 
trine of  champerty  and  maintenance  does  not  exist,  and  hence 
has  not  found  favor  in  the  United  States:  Roberts  v.  Cooper, 
20  How.  467;  Thalheimer  v.  Brinckerhoff,  3  Cow.  623;  15  Am. 
Dec.  309.  In  some  of  the  states  the  whole  doctrine  is  regarded 
as  entirely  obsolete:  Maihewson  v.  Fitch^  22  Cal.  86;  Bentinck 
V.  Franklin,  38  Tex.  458.  But  the  doctrine  in  a  more  or  leas 
modified  form  is  generally  recognized  in  a  great  majority  of 
the  states  of  the  Union,  and  contracts  which  come  within  the 
luischief  to  be  guarded  against  in  the  administration  of  jus- 
tice are  held  to  come  within  the  rule:  Lathrop  v.  Amherst  Bank, 
9  Met.  489;  Gilbert  v.  Holmes,  64  111.  548;  Barker  v.  Barker,  14 
Wis.  142;  Lafferty  v.  Jelley,  22  Ind.  471;  Halloway  v.  Lowe,  7 
Port.  488;  Weakly  v.  Hall,  13  Ohio,  167;  42  Am.  Dec.  194; 
Backus  V.  Byron,  4  Mich.  535;  note  to  Thalheimer  v.  Brinck' 
trhoff,  15  Am.  Dec.  319. 

To  meet  the  changed  condition  of  society  and  administra- 
tion of  justice,  the  rule  has  been  much  modified,  so  that  upon 
modern  construction  the  doctrine  of  champerty  and  mainte- 
nance as  regards  a  layman  is  confined  to  cases  where  a  man,  for 
the  purpose  of  stirring  up  strife  and  litigation,  encourages  oth- 
ers either  to  bring  actions  or  to  make  defenses  which  they 
have  no  right  to  make  or  otherwise  would  not  make;  such 
interference  is  considered  as  having  a  tendency  to  pervert  the 
course  of  justice:  Dorwin  v.  Smith,  35  Vt.  69;  Findon  v.  Parker, 
11  Mees.  &  W.  675;  Stanley  v.  Jones,  7  Bing.  369.  The  gist 
of  the  oflFense  consists  in  the  officious  intermeddling  in  another 
0uit,  and  contracts  not  within  the  mischief  to  be  guarded 
against  should  not  be  held  to  come  within  the  rule. 

It  may  now  be  stated  as  a  general  rule  that  a  man  may  sell 
the  whole  or  part  of  a  thing  in  action  as  well  as  the  whole 
or  part  of  a  thing  in  possession.  The  right  of  disposition  is 
involved  in  the  very  idea  of  property.  With  few  exceptions, 
not  material  here,  whatever  a  man  may  own  he  may  sell;  and 
whatever  a  man  may  lawfully  sell,  another  man  may  lawfully 
\uy.  >.Md  wnenevera  man  has  bought  anything  in  the  nature 
V  property,  be  is  entitled  to  all  the  remedies  the  law  may  af- 
^rd  to  enable  him  to  possess  and  enjoy  it.     It  follows  that 
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there  is  now  no  rule  of  law  which  prohibits  the  purchase  of 
anything  otherwise  capable  of  assignment  merely  because  it 
may  become  the  subject  of  a  lawsuit.  From  this  it  logically 
follows  that  the  purchase  of  a  right,  which  is  the  subject-mat- 
ter of  a  pending  lawsuit,  by  one  standing  in  no  fiduciary  rela- 
tion, is  not  unlawful,  unless  it  be  made  for  the  mere  purpose 
or  desire  of  perpetuating  strife  and  litigation;  nor  can  it  make 
any  difference  on  principle  or  authority  that  the  consideration 
for  the  purchase  is  to  be  used  in  conducting  the  litigation  and 
paying  the  expenses  thereof.  A  fair  bona  fide  agreement  by  a 
layman  to  supply  funds  to  carry  on  a  pending  suit,  in  consid- 
eration of  having  a  share  in  the  property  if  recovered,  it  seems 
to  us  ought  not  to  be  regarded  as  per  se  void,  either  on  the 
grounds  of  champerty  as  now  understood  or  of  public  policy, 
Indeed,  it  may  sometimes  be  in  furtherance  of  justice  and 
right  that  a  suitor  who  has  a  just  title  to  property,  and  no 
means  except  the  property  itself,  should  be  assisted  in  that 
way.  The  doctrine  of  champerty  is  directed  against  specula- 
tion in  lawsuits,  and  to  repress  the  gambling  propensity  of 
buying  up  doubtful  claims.  It  is  not  and  never  was  intended 
to  prevent  persons  from  charging  the  subject-matter  of  the  suit 
in  order  to  obtain  the  means  of  prosecuting  it:  1  Addison  on 
Contracts,  392;  Stotsenburg  v.  Marks,  79  Ind.  193. 

But  agreements  of  the  kind  above  suggested  should  be  care- 
fully watched  and  closely  scrutinized  when  called  in  question, 
and  if  found  to  have  been  made  not  with  a  bona  fide  object  of 
assisting  a  claim  believed  to  be  just,  but  for  the  purpose  of  in- 
juring and  oppressing  others  by  aiding  in  unrighteous  suits,  or 
for  the  purpose  of  gambling  in  litigation  or  to  be  so  extortion- 
ate or  unconscionable  as  to  be  inequitable  against  the  party, 
effect  ought  not  to  be  given  to  them.  Courts  administering 
justice  according  to  the  broad  principles  of  equity  and  good 
conscience,  as  they  are  bound  to  do,  will  consider  whether  the 
transaction  is  merely  the  bona  fide  acquisition  of  an  interest 
in  the  subject  of  litigation,  or  whether  it  is  an  unfair  or  illegit- 
imate transaction,  gotten  up  for  the  purpose  merely  of  spoil  or 
speculation.  The  doctrine  of  champerty,  to  the  extent  that 
furnishing  aid  in  a  suit  under  an  agreement  to  divide  the  thing 
recovered  is  per  se  void,  we  think  ought  not  to  prevail  when 
such  aid  is  furnished  by  a  layman;  but  when  such  contracts 
are  made  for  the  purpose  of  stirring  up  strife  and  litigation, 
harassing  others,  inducing  suits  to  be  begun  which  otherwise 
would  not  be  commenced,  or  for  speculation,  they  come  within 
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the  analogy  and  principles  of  that  doctrine,  and  should  not  be 
enforced:  Gilbert  v.  Holmes,  64  111.  548;  Propeller  Mohawk,  8 
Wall.  153;  Boardman  v.  Thompson,  25  Iowa,  487. 

Applying  these  principles  to  the  case  in  hand,  we  find  that 
the  contract  between  plaintiff  and  defendant  was  entered  into 
in  entire  good  faith,  and  with  no  intention  on  the  part  of  plain- 
tiff of  officiously  intermeddling  in  the  controversy  between 
Eigne  and  the  Manciet  heirs,  but  only  at  Bigne's  earnest  soli- 
citation to  enable  him  to  obtain  means  to  prosecute  his  claim. 
The  contract  was  not  unconscionable  or  unjust,  but  fairly 
entered  into.  Bigne  had  no  means  except  the  property  in 
litigation;  and  the  taking  by  plaintiff  of  an  assignment  of  a 
one-half  interest  therein  as  a  consideration  for  the  money  ad- 
vanced by  him  violated  no  principle  of  law  or  public  policy 
80  far  as  we  can  see  from  this  record. 

What  was  said  by  Thayer,  J.,  in  relation  to  the  doctrine  of 
champerty  in  Dahms  v.  Sears,  13  Or.  47,  is  in  regard  to  con- 
tracts between  attorney  and  client,  and  has  no  application 
here.  The  relation  of  attorney  and  client  did  not  exist  be- 
tween Brown  and  Bign^,  and  this  opinion  is  confined  to  the 
case  before  us. 

The  decree  of  the  court  below  is  therefore  affirmed. 


Champbrtt.  —  For  a  discassion  of  thia  sabjeot,  see  note  to  Manning  r. 
Sprague,  12  Am.  St.  Rep.  512;  extended  note  to  Thallhimerv,  Brinckerhoff,  16 
Am.  Dec.  316.  Champerty  is  a  bargain  with  a  plaintiff  or  defendant  for  a 
portion  of  the  matter  sued  for  in  case  of  a  auccessfnl  termination  of  the  suit 
which  the  champertor  undertakes  to  carry  on  at  his  own  expense:  Nickels  v. 
Kane,  82  Va.  309.  The  whole  doctrine  of  maintenance  as  it  existed  at  com- 
mon  law  "  has  been  so  modified  in  recent  times  as  to  confine  it  to  strangers 
who,  having  no  valuable  interest  in  a  suit,  pragmatically  interfere  in  it  for 
the  improper  pnrpose  of  stirring  up  litigation  and  strife  ":  Oilman  v.  Jones, 
87  Ala.  691.  A  sale  of  claims  for  work  performed  and  materials  furnished 
for  the  construction  of  a  free  gravel  road  is  not  ohampertoOB,  but  ia  authorized 
by  the  code:  Hart  t.  State,  120  Ind.  83. 
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Meeker  v.  Northern  Pacific  Railroad  Company. 

[21  Okeoon,  513.] 
RaILHOADS  —  LlABILIlT   FOR   INJURY   TO   AnIMALS   ON   UnFENOKD  TrACK.  — 

When  a  statute  imposes  liability  on  a  railroad  company  for  the  killing  or 
injury  of  stock  caused  by  a  moving  train  upon  or  near  its  nnfenced 
track,  it  includes  all  such  causes  as  are  produced  by  a  moving  train  that 
directly  contribute  to  such  killing  or  injury,  whether  caused  by  actual 
collision  or  not,  when  the  lack  of  a  fence  which  the  company  is  required 
to  furnish  permits  the  animal  so  injured  or  killed  to  go  upon  the  track. 
In  such  case  it  is  immaterial  whether  the  company  u  guilty  of  negligence 
or  not. 

Dolph,  Bellinger,  Mallory,  and  Simon,  for  the  appellant. 

McBride  and  Dresser,  for  the  respondent. 

Lord,  J.  This  was  an  action  brought  under  section  4044  of 
Hill's  Code,  to  recover  damages  for  the  alleged  value  of  a 
mare,  which  had  entered  upon  the  railroad  track  of  the  de- 
fendant company,  where  the  same  was  unfenced,  and  while 
there  was  driven  by  a  moving  train  into  an  open  trestle,  and 
so  crippled  and  injured  as  to  be  rendered  valueless. 

The  facts  tended  to  show  that  there  were  some  three  or  four 
horses,  including  the  mare,  running  at  large  upon  a  range 
that  entered  upon  the  unfenced  track  of  the  defendant's  rail- 
road; that  not  far  behind  where  the  horses  entered  upon  the 
track  was  an  engine  and  train  coming  along,  and  that  as  soon 
as  the  engineer  discovered  them,  he  sounded  the  alarm-whistle 
of  the  engine,  as  is  usually  given  when  stock  is  on  the  track; 
and  that  the  horses,  becoming  frightened  at  the  approaching 
train,  or  the  sound  of  the  whistle,  or  both  combined,  com- 
menced running  along  the  track,  followed  by  the  engine  and 
train,  until  they  reached  an  open  trestle  on  the  track,  where 
the  mare  fell  and  broke  her  foreleg  just  below  the  knee  joint, 
while  the  others  passed  over  without  injury;  that  neither  the 
engine  nor  any  part  of  the  train  came  in  actual  contact  or 
collision  with  any  of  the  horses  or  mare,  but  was  stopped  more 
than  one  hundred  feet  before  reaching  the  trestle  where  the 
mare  fell;  that  the  track  along  which  the  horses  were  running 
was  graded  part  of  the  way  on  the  side  of  a  hill,  the  banks  on 
both  sides  being  steep;  and  there  being  not  to  exceed  two 
places  from  the  place  of  their  entry  upon  the  track  to  the 
trestle  or  place  where  the  mare  was  injured  where  they  could 
leave  the  track  without  great  diflSculty  or  danger.  Substan- 
tially upon  this  state  of  facts,  the  counsel  for  the  defendant 
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moved  for  a  nonsuit,  upon  the  ground  that  the  evidence  for  the 
plaintiff  disclosed  no  liability,  in  that  the  animal  was  not 
"touched  by  any  train,  car,  or  engine  of  the  defendant,"  and 
that  the  company  is  "  not  liable  for  frightening  the  animal.**^ 
Upon  the  motion  being  overruled,  the  defendant  excepted,  and 
the  error  assigned  in  this  regard  constitutes  the  important 
question  to  be  determined.  That  question  involves  the  proper 
construction  of  section  4044  of  Hill's  Code,  which  provides 
that  "  any  person,  ....  or  corporation,  ....  owning  or  op- 
erating any  railroad,  ....  shall  be  liable  for  the  value  of  any 
horses,  etc.,  killed,  and  for  reasonable  damages  for  any  injury 
to  any  such  live-stock  upon  or  near  any  un fenced  track  of  any 
railroad  in  this  state,  whenever  such  killing  or  injury  is  caused 
by  any  moving  train  or  engine  or  cars  upon  such  track." 

The  contention  for  the  defendant  is,  that  the  killing  or  in- 
jury mentioned  in  the  section  has  reference  only  to  such  as 
results  from  or  is  caused  by  actual  contact  of  the  moving  train 
or  engine  or  cars  with  the  animal  killed  or  injured.  If  it  were 
intended  by  the  statute  that  the  killing  or  injury  must  have 
been  caused  by  actual  collision,  —  that  is,  the  stock  must  have 
been  killed  or  injured  by  actual  contact  or  collision  with  a 
moving  train  or  engine  upon  such  track,  —  then  the  defendant 
is  not  liable,  and  the  plaintiff  cannot  recover  upon  the  evi- 
dence; for  while  it  is  clear  that  the  railroad  was  not  fenced, 
where  the  duty  to  fence  existed,  by  reason  of  which  the  horses 
got  upon  the  track,  it  is  equally  clear  that  none  of  them  wa». 
struck  by  the  engine  and  thereby  killed  or  injured;  but  that 
while  thus  on  the  track,  the  mare,  like  the  other  horses,  be- 
coming frightened,  either  at  the  noise  of  the  approaching  train 
or  the  rejjeated  sounding  of  the  stock-alarm  whistle,  or  both 
combined,  fled  down  the  track,  followed  by  the  engine  and 
cars,  and  ran  into  the  open  trestle  and  was  permanently  in- 
jured, without  any  actual  collision  with  the  engine  or  cars  of 
the  train,  or  any  negligence  (as  we  shall  assume)  or  willful 
misconduct  of  the  agents  in  charge  of  it.  Under  such  circum- 
stances, the  defendant  claims  that  the  statute  does  not  con- 
template any  liability;  that  damages  resulting  from  fright  to 
animals  and  not  from  actual  collision,  where  there  is  no  im- 
putation of  negligence  or  willful  misconduct  on  the  part  of  the 
agents  of  the  corporation,  are  consequential,  and  not  within 
the  purview  of  the  statute.  In  support  of  this  construction  of 
the  statute,  namely,  that  the  death  or  injury  of  the  animal 
must  be  caused  by  actual  collision  with  the  engine  or  cars  of 
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the  train,  we  are  referred  to  Peru  etc.  R.  R.  Co.  v.  Hasket^  10 
ind.  409;  71  Am.  Dec.  335;  Ohio  etc.  R'y  Co.  v.  Cole,  41  Ind. 
331. 

In  the  first  case,  at  the  sound  of  the  whistle  on  the  approach- 
ing train,  the  mare  ran  on  the  track  before  the  train  until  she 
came  to  a  culvert,  and  then  jumped  so  as  the  clear  the  culvert, 
and  fell  on  the  side  of  the  track  and  broke  her  left  leg,  but  she 
was  not  touched  by  the  engine  or  any  of  the  cars  of  the  train. 
Upon  this  state  of  facts,  the  court  held  that  the  statute  con- 
templated a  direct  injury;  that  the  language  "shall  be  killed 
or  injured  by  the  cars,  or  locomotive,  or  other  carriages,"  etc., 
involved  the  idea  of  actual  collision,  and  that  it  would  not  be 
consistent  with  the  intent  of  the  act  to  give  the  language  such 
an  exposition  as  would  cover  a  case  of  consequential  damages. 
The  court  says:  "  No  doubt  the  train  caused  the  animal  to  take 
fright,  and  the  injury  was  the  result  of  such  fright.  But  sujw 
pose  the  mare,  at  the  sound  of  the  whistle,  instead  of  running 
upon  the  road,  had  run  from  the  road,  and  while  thus  runnin<5 
had  received  an  injury,  would  the  company  be  liable?  It 
seems  to  us  they  would  not.  The  principle  of  the  case  hypo- 
thetically  stated  would  be  alike  applicable  to  the  case  at  bar." 
In  the  other  case,  a  colt  was  frightened  by  a  train  and  ran 
from  an  adjoining  field  upon  the  railroad  track,  which  was 
not  properly  fenced,  and  broke  its  leg  between  the  bars  of  a 
cow-pit;  and  as  the  facts  showed  that  the  colt  was  not  injured 
by  the  locomotive  or  cars,  or  touched  by  them,  it  was  held 
that  the  company  was  not  liable  under  the  statute. 

In  Lafferty  v.  Hannibal  etc.  R.  R.  Co.,  44  Mo.  291,  the  horses 
got  on  the  track  of  the  railroad  where  it  was  not  fenced,  and 
while  on  the  track  they  were  frightened  by  the  train,  and  in 
running  hurt  themselves  while  jumping  ofif  the  track,  but 
there  was  no  collision,  nor  were  the  animals  injured  by  any 
actual  contact.  The  words  of  the  statute  are,  that  the  com- 
pany shall  be  "liable  in  double  the  amount  of  all  damages 
which  shall  be  done  by  its  agents,  engines,  or  cars,  to  horses- 
cattle,  mules,  or  other  animals  on  said  road."  Although  th«i 
phraseology  of  the  statute  differed  somewhat  from  the  Indiana> 
statute  on  this  subject,  the  court  thought,  in  substance  and 
effect,  it  was  identically  the  same,  and  held  that  it  contem- 
plated a  direct  or  actual  collision  between  the  train  and  th| 
animal  injured. 

In  Schertz  v.  Indianapolis  etc.  R'y  Co.,  107  111.  577,  the  Ian« 
guage  of  the  statute  of  Illinois  is  identical  with  the  statute  oH 
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Missouri  on  the  same  subject;  that  is,  in  case  of  a  failure  to 
comply  with  the  provisions  of  the  statute,  the  railroad  corpo- 
ration should  be  liable  for  all  damages  that  might  be  done  by 
its  "  agents,  engines,  or  cars."  In  this  case  there  was  no  col- 
lision, and  the  horse  was  not  injured  by  any  actual  contact; 
but  becoming  frightened  at  the  approaching  train,  ran  down 
the  track,  and  in  its  flight  was  injured  by  jumping  a  cattle- 
guard,  without  any  negligence  or  willful  misconduct  on  the 
part  of  the  servants  of  the  corporation.  Upon  these  facts,  the 
court  thought  the  statute  admitted  of  the  same  construction 
as  was  given  to  the  Missouri  statute,  and  held  that  where  the 
stock  is  not  killed  or  injured  by  any  actual  collision,  there  is 
no  liability  on  the  railroad  corporation,  saying:  "  Consequen- 
tial damages  resulting  from  fright  to  animals,  not  caused  by 
any  negligence  or  willful  misconduct  of  the  agents  of  the  cor- 
poration, are  not  embraced  within  the  statute":  Louisville  etc. 
K'y  Co.  V.  Smithf  58  Ind.  575;  Baltimore  etc.  Ry  Co.  v.  Thomas, 
60  Ind.  107;  Croy  v.  Louisville  etc.  R'y  Co.,  97  Ind.  126;  Knight 
V.  New  York  etc.  R.  R.  Co.,  99  N.  Y.  25;  Holder  v.  Chicago  etc. 
R.  R.  Co.,  11  Lea,  176;  Seihert  v.  Missouri  etc.  R'y  Co.,  72  Mo. 
665. 

Under  statutes  of  this  character,  it  is  essential  to  the  lia- 
bility of  a  railroad  company  for  the  death  or  injury  of  an  ani- 
mal that  it  should  be  actually  touched  by  the  engine  or  cars 
of  the  train.  The  decisions  turn  upon  the  language  of  the  en- 
actment, which  import  the  idea  of  actual  collision  or  contact 
with  the  animal  injured  or  killed.  In  such  cases,  whenever 
the  owner  of  stock  founds  his  claim  for  damages  upon  statutes 
of  this  sort,  he  is  required  to  bring  his  case  substantially  within 
its  terms,  by  alleging  and  proving  that  the  stock  was  killed  or 
injured  by  the  locomotives,  etc.,  or  was  done  by  an  engine  or 
agent,  according  to  its  provisions.  Hence,  under  statutes  of 
this  kind,  railroad  companies  are  not  liable  for  frightening 
stock  by  their  engines  or  cars,  even  though  the  fright  causes 
the  animals  to  kill  themselves.  They  exclude  by  their  lan- 
guage any  injury  not  occurring  from  actual  collision  with  the 
locomotives  or  cars.  But  the  inquiry  is  raised,  whether  or  not 
the  language  of  the  statute  is  broad  enough  in  its  terms  to  in- 
clude, not  only  injuries  which  are  caused  by  direct  collision, 
but  such  as  might  result  from  a  moving  train  to  any  live-stock 
upon  or  near  its  un fenced  track. 

Our  statute  says,  in  brief,  that  a  railroad  company  shall  he 
liable  for  any  stock  killed  or  injured  upon  or  near  any  unfenced 
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track,  whenever  such  killing  or  injury  is  caused  by  a  moving 
train  upon  such  track.  In  construing  this  statute,  it  must  be 
constantly  borne  in  mind  that  there  must  be  a  want  of  a  fence 
along  the  railroad  track,  which  would  have  prevented  the  in- 
jury; and  that  where  the  want  of  a  fence  sustains  no  relation 
to  or  connection  with  the  injury,  when  caused  by  a  moving 
train,  the  statute  has  no  application.  Hence,  the  case  sug- 
gested, intended  to  illustrate  that  if  any  construction  be  given 
to  the  statute  for  the  death  or  injury  of  stock  other  than  occurs 
by  actual  collision,  it  might  be  contended  "  if  a  horse  running 
in  the  pasture  of  his  owner,  through  which  the  railroad  passes, 
and  is  unfenced,  should  take  fright  at  a  passing  train,  run 
half  a  mile  across  the  field  in  an  opposite  direction  from  the 
railroad,  then  run  into  a  pit  dug  by  the  owner,  or  against  a 
fence  built  by  him,  or  against  a  tree  which  nature  put  there, 
broke  his  neck  and  died,  the  railroad  company  would  be  lia- 
ble for  the  value  of  the  horse  because  the  track  of  its  railroad 
was  unfenced,"  is  not  well  taken.  In  such  case,  or  cases  of 
that  sort,  the  want  of  a  fence  sustains  no  relation  to  or  con- 
nection with  the  injury,  and  the  statute  has  no  application. 
When  a  statute  imposes  liability  for  the  killing  or  injury  of 
stock,  caused  by  a  moving  train,  upon  or  near  its  unfenced 
track,  it  includes  all  such  causes  as  are  produced  by  a  mov- 
ing train  that  directly  contribute  to  that  result,  whether 
caused  by  actual  collision  or  not.  when  the  injury  occurs  upon 
or  near  its  unfenced  track.  The  words  "whenever  such  kill- 
ing or  injury  is  caused  by  a  moving  train,"  etc.,  relate  to  in- 
juries directly  caused  by  it  to  stock  upon  or  near  its  unfenced 
track,  and  are  broad  enough  to  include  all  injuries  thus  occur- 
ring, which  are  the  direct  result  of  such  moving  train  upon 
such  track.  This  would  include  injuries  occurring  upon  its 
track  from  other  causes  than  actual  collision.  The  killing 
or  injury  must  be  caused  by  a  moving  train;  but  it  is  imma- 
terial whether  such  killing  or  injury  is  the  result  of  actual 
collision  or  not,  so  that  it  is  caused,  for  the  want  of  a  fence, 
by  a  moving  train,  upon  or  near  its  track. 

It  is  enough  if  the  injury  which  results  is  caused  by  a  mov- 
ing train,  when  the  lack  of  a  fence  permitted  the  animal  to  get 
on  the  track.  This  construction  is  further  sustained  by  the 
use  of  the  words  "  near  any  unfenced  track,"  which  indicate  a 
place  where  the  death  or  injury  to  the  animal  may  happen 
without  actual  contact  with  the  engine,  yet  be  caused  by  it. 
Hence,  a  moving  train  may  be  the  cause  of  the  injury  or  death 


Jan.  1892.]     Meeker  v.  Northern  Pacific  R.  R.  Co.      763 

of  an  animal  without  actual  collision.  To  illustrate:  For  the 
want  of  a  fence  along  the  track  of  a  railroad  where  it  ought  to 
be  fenced,  an  animal  enters  upon  the  track,  and  while  there 
takes  fright  at  an  approaching  or  moving  train,  and  to  escape 
the  danger,  runs  along  the  track  and  falls  into  a  trestle,  or 
jumps  into  a  ditch  near  the  track  and  is  injured.  Is  not  the 
injury  caused  by  a  moving  train?  It  caused  the  animal  to 
take  fright,  and  in  its  flight  to  run  into  the  trestle  or  jump- 
into  the  ditch  and  injure  itself.  From  the  cause  of  the  fright 
to  the  injury  there  is  no  break  nor  intervening  agency.  The 
moving  train  was  the  cause  of  the  injury,  and  without  it  the 
injury  would  not  have  occurred.  Under  our  statute,  then,  it  is 
suflficient,  if  the  moving  train  caused  the  injury,  in  connection 
with  an  omission  to  fence,  whether  there  was  actual  collision 
or  not.  Under  statutes  of  other  states,  where  the  language  of 
the  enactment  did  not  necessarily  import  that  there  must  be 
actual  collision  to  give  a  right  of  recovery,  their  courts  have 
held  that  it  is  not  necessary  that  there  shall  be  a  collision  to 
entitle  the  owner  of  the  injured  animal  to  recover. 

In  Young  v.  St.  Louis  etc.  R^y  Co.^  44  Iowa,  173,  a  horse  went 
upon  the  defendant's  track,  which  was  not  fenced,  before  a 
train,  and  ran  ahead  of  the  train  until  it  fell  into  a  bridge  and 
received  injuries  from  which  it  died.  There  was  but  a  single 
narrow  passage  down  the  fill  of  the  road,  affording  an  avenue 
of  escape  between  the  point  where  the  horse  went  upon  the 
track  and  the  bridge.  The  train  was  stopped  before  it  reached 
the  horse.  The  statute  of  Iowa  imposes  upon  railroad  com- 
panies liability  for  stock  injured  upon  their  roads  when  un- 
fenced  at  points  where  the  duty  to  fence  exists,  when  the 
injury  results  by  reason  of  want  of  a  fence,  and  is  not  occa- 
sioned by  the  willful  act  of  the  owner.  Under  this  statute^ 
and  upon  the  facts  as  stated,  the  railroad  company  was  held 
liable.  The  court  said:  "When,  then,  may  it  be  said  that  an 
animal  is  injured  by  reason  of  a  want  of  a  fence,  within  the 
meaning  of  the  statute?"  The  answer  was:  *'  It  is  when  the 
want  of  a  fence,  in  connection  with  the  acts  of  the  defendant, 
is  the  proximate  cause  of  the'injury." 

In  Kraus  v.  B.  C.  R.  &  N.  R*y  Co.,  55  Iowa,  338,  the  mare 
got  on  the  track  by  reason  of  a  want  of  a  fence,  and  being 
frightened  by  a  train,  ran  along  the  track  in  front  of  it  until 
she  came  to  a  bridge  forming  a  part  of  the  road,  in  attempting 
to  cross  which  she  was  greatly  injured,  without  having  been 
struck  by  the  train;  and  the  court  held  that  it  was  not  neces- 
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sary  that  the  mare  should  have  been  struck  by  the  train  to 
authorize  a  recovery  under  the  statute.  In  this  case  the  de- 
fendant asked  the  court  to  instruct  the  jury,  that  "if  the  rail- 
road run  through  a  plat  of  country  from  the  point  where  the 
mare  in  question  came  upon  the  track,  and  could  have  escaped 
from  the  track  just  as  well  as  not,  but  instead  of  doing  so  she 
ran  along  upon  the  track,  jumped  into  the  bridge  and  was  in- 
jured without  collision  with  the  locomotive  or  railroad  train 
drawn  by  it,  then  there  can  be  no  recovery  in  this  action." 
The  court  says:  "We  are  not  prepared  to  say  the  defendant 
can  escape  a  result  caused  by  its  negligence  in  failing  to  fence, 
by  setting  up  a  want  of  intelligence,  or  the  negligence  of  the 
animal  injured;  nor  are  we  prepared  to  say,  as  a  matter  of 
law,  that  the  plaintiflF  cannot  recover  if  the  facts  were  as  stated 
in  the  instruction  refused." 

In  lAston  v.  Central  etc.  R'y  Co.,  70  Iowa,  714,  it  was  claimed 
that  the  horse  was  not  killed  by  reason  of  the  absence  of  a 
fence  at  the  place  of  accident,  because  there  was  nothing  to 
prevent  him  from  leaving  the  track;  but  the  court  held,  al- 
though a  horse  may  be  crazy  if  he  get  upon  the  track  of  a 
railroad  on  account  of  a  want  of  a  fence,  where  the  duty  to 
fence  exists,  and  for  want  of  intelligence,  runs  ahead  of  the 
engine  on  the  track,  when  he  might  escape  on  either  side,  and 
runs  into  a  bridge  and  is  killed,  without  being  struck  by  the 
engine,  the  company  is  liable,  notwithstanding  the  horse's 
want  of  intelligence  and  the  manner  of  his  death. 

In  Atchison  etc.  R.  R.  Co.  v.  Jones,  20  Kan.  529,  a  mare  got 
on  the  track  at  a  place  where  it  ought  to  have  been  but  was 
not  fenced,  and  being  frightened  at  an  approaching  train,  fled 
along  the  track  until  she  reached  a  tie-bridge,  where  she  either 
jumped  forward,  or  was  thrown  forward  by  the  engine  onto 
the  bridge,  and  was  fatally  injured.  The  statute  of  Kansas 
imposes  liability  for  every  animal  killed  or  wounded  "  by 
the  engine  or  cars  on  such  railway,  or  in  any  other  manner 
whatever  in  operating  such  railway,"  etc.,  where  there  is 
an  omission  to  fence.  The  court  held  that  under  the  statute 
no  actual  collision  between  the  engine  and  the  animal  injured 
is  essential  to  liability.  Brewer,  J.,  speaking  for  the  court, 
said:  "This  last  clause  is  very  broad,  and  clearly  covers  a 
case  like  the  present.  Whether  the  engine  struck  the  mare  or 
not,  the  injury  resulted  directly  from  the  operating  of  the  rail- 
way. Of  course,  the  mere  fact  that  she  was  injured  on  the 
track  would  not  be  conclusive But  where  the  injury 
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occurs  in  the  actual  operating  of  the  railway,  and  as  the  di- 
rect result  of  such  operating,  then  the  statute  applies.  Here 
the  company  was  running  one  of  its  trains;  an  animal  is  on 
the  track,  permitted  to  come  on  through  the  lack  of  a  fence 
along  the  track  at  a  place  where  it  ought  to  be  fenced;  the 
approaching  train  frightens  it,  and  it  flees  along  the  track  to 
avoid  danger,  and  in  that  flight  either  falls  or  is  thrown  by 
engine  into  the  open  space  of  a  tie-bridge  and  is  injured. 
Clearly,  the  train,  acting  upon  the  animal's  sense  of  fear,  and 
the  open  space  of  the  bridge,  are  the  direct  causes  of  the  in- 
jury.    It  results  from  and  occurs  in  operating  the  road." 

In  all  these  cases  the  fact  that  the  train  did  not  strike  the 
animal  does  not  relieve  the  railroad  company  from  liability; 
but  in  all  of  them  the  fence  bears  a  relation  to  the  injury  in 
connection  with  the  operation  of  the  train  as  the  proximate 
cause.  Sections  4044  and  4048,  Hill's  Code,  when  taken  to- 
gether, provide,  in  eflFect,  that  a  railroad  company  shall  be 
liable  for  the  value  of  stock  killed,  and  for  reasonable  dam- 
ages when  injured  upon  or  near  any  unfenced  track  of  its  road, 
whenever  such  killing  or  injury  is  caused  by  any  moving 
train,  engine,  or  cars  upon  such  track;  and  (4048)  that  in 
every  action  for  the  recovery  of  such  value  for  stock  so  killed, 
or  for  damages  for  such  injury  to  the  same,  the  proof  of  the 
killing  or  injury  shall  of  itself  be  deemed  and  held  conclusive 
evidence  of  negligence  on  the  part  of  the  company;  but  con- 
tributory negligence  on  the  part  of  the  plaintiff"  in  such  action 
may  be  set  up  as  a  defense.  "  The  statute,"  says  Thayer,  C.  J., 
"makes  the  killing  or  injury  of  stock  in  such  case  conclusive 
evidence  of  negligence  upon  the  part  of  the  railroad  company, 
and  I  do  not  see  that  it  is  necessary  for  the  plaintiff  to  allege 
negligence  in  any  form":  Hindman  v.  Oregon  R'y  &  Nav.  Co.^ 
17  Or,  620. 

We  do  not  understand,  then,  in  actions  brought  under  the 
statute,  that  it  is  material  whether  the  servants  of  the  com- 
pany operated  the  train  carefully  when  there  is  an  omission 
to  fence,  by  reason  of  which  stock  get  on  the  track,  and  the 
injuries  to  them  which  result  therefrom,  upon  or  near  its  track, 
are  caused  by  a  moving  train.  For  this  reason  we  have  as- 
sumed that  there  was  no  negligence  of  the  servants  of  the  de- 
fendants in  the  operation  of  the  train,  although  the  evidence 
indicates  that  there  were  but  two  places  where  the  animals 
could  have  left  the  track  without  some  difficulty  or  danger. 
So  that  under  our  statute,  when  the  killing  or  injury  of  stock 
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is  caused  by  a  moving  train  at  a  place  where  the  company 
has  failed  to  fence,  where  the  duty  to  fence  existed,  and  the 
facts  are  so  alleged  and  proved,  a  case  of  negligence  is  made 
out,  unless  the  defendant  can  show  contributory  negligence  or 
misconduct. 

In  the  case  at  bar  the  mare  got  on  the  track  for  the  want  of 
a  fence  where  the  duty  to  fence  existed,  and  frightened  at  an 
approaching  train,  fled  down  the  track  to  escape  the  danger, 
and  in  that  flight  ran  into  an  open  trestle  and  was  injured. 
It  was  the  want  of  a  fence  along  the  track  at  a  place  where  it 
ought  to  have  been  fenced  that  permitted  the  mare  to  get  on 
the  track;  and  the  injury  which  resulted  to  her  therefrom  was 
directly  caused  by  a  moving  train.  The  want  of  a  fence, 
therefore,  in  connection  with  the  moving  train,  was  the  proxi- 
mate cause  of  the  injury,  and  rendered  the  company  liable, 
under  the  terms  of  the  statute,  without  actual  collision. 

In  this  view  we  do  not  think  there  was  any  error,  and  the 
judgment  of  the  court  below  must  be  affirmed. 


Railboadb  —  luABUsrr  fob  Imjubt  to  Animals  on  Unfknosd  Track.  — 

A  railroad  must  erect  aad  maintain  fences  required  by  the  statute,  and  ita 
liability  is  absolute  for  damages  from  its  failure  to  do  so:  Brown  v.  Milwaukee 
etc  R'y  Co.,  21  Wis.  39;  91  Am.  Dec.  456.  And  this  is  true  whether  the 
company  was  guilty  of  negligence  or  not:  8t.  Louis  etc  R.  R.  Co.  v.  Under, 
89  111.  433;  89  Am.  Dec.  319;  Oorman  v.  Paeifie  R.  R.  Co.,  26  Mo.  441;  72 
Am.  Dec.  220,  and  note;  Gu{f  etc  R'y  Co.  v.  Hudson,  77  Tex.  494;  Congdon 
V.  Central  Vermont  R'y  Co.,  56  Vt.  390;  48  Aol  Rep.  793;  Kelver  v.  New  York 
etc  R.  R.  Co.,  126  N.  Y.  865;  gee  note  to  Miammri  Pac  ffy  Oo»  v.  Oedney, 
21  Am.  St.  Rep.  289. 


DOBBNBBOHBR    V.    COLUMBIA    OiTT    LuMBBB    Ca 

[21  Orbgom,  673.] 
COBFOBATIONS  —  NOTICE  Or   MEETINGS  —  TrANSAOTIONS   07    IlLEOAL   MbBT* 

INO  AS  EviDENCK.  —  It  is  indispensable,  to  a  legal  meeting  of  the  direc- 
tors  of  a  corporation  for  the  transaction  of  business,  that  all  the  directors 
have  notice,  either  actual  or  constructive,  of  the  time  and  place  of  the 
meeting,  unless  they  are  all  actually  present  thereat.  The  transactions 
of  any  meeting  not  so  held  are  void,  and  evidence  of  such  transactions 
are  inadmissible  apon  a  direct  attack. 
OORPORATIONS  —  NoTiOB  OF  Mkbtino.  — An  Assignubnt  of  the  propwty  of 
a  corporation,  made  by  a  majority  of  its  directors,  at  a  meeting  held  with> 
out  notice,  actual  or  constructive,  to  all  the  directors  of  the  time  and 
place  of  such  meeting,  and  in  the  absence  of  some  of  the  directors,  is 
▼Old. 
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A.  C.  Emmons  and  C.  J.  McDougall,  for  the  appellant. 

iB.  and  E.  B.  Williams,  and  J.  M.  Bower^  for  the  respondent. 

Bean,  J.  This  is  a  suit  by  a  judgment  creditor  of  the  insol- 
vent defendant  corporation,  to  enforce  the  individual  liability 
of  defendants  Dunbar,  Wallace,  and  Plimpton,  stockholders, 
for  their  stock  subscribed  and  unpaid.  It  is  sufficient  to  say 
that  the  complaint  is  in  the  usual  form,  and  the  answer  avers 
a  general  assignment  by  the  corporation,  prior  to  the  commence- 
ment of  this  suit,  of  all  its  property  for  the  benefit  of  creditors, 
and  the  sole  right  of  the  assignee  to  collect  all  moneys  due  for 
stock  subscribed  and  unpaid.  The  validity  of  this  assignment 
is  the  only  question  necessary  to  consider  in  this  case. 

The  defendant  corporation  was  organized  in  1883  by  the 
election  of  defendants  Dunbar  and  Wallace,  and  D.  W.  Coun- 
cil, C.  J.  McDougall,  and  William  Lowe,  directors,  Dunbar 
being  president,  McDougall  secretary,  and  Lowe  treasurer,  and 
there  had  been  no  change  in  the  officers  since  the  organization 
of  the  company.  No  resolution  or  by-law  was  ever  adopted 
providing  for  the  time  or  place  of  meeting  of  the  directors,  nor 
does  any  record  of  the  proceedings  of  the  board  seem  to  have 
ever  been  made  or  kept.  The  custom  was  to  hold  the  meetings 
of  the  board  for  the  transaction  of  business  at  such  times  as  the 
necessities  of  the  business  required  and  the  convenience  of  the 
members  permitted. 

The  company  being  largely  indebted  to  William  Lowe  prior 
to  the  fourteenth  day  of  May,  1889,  Lowe  assigned  his  claim  to 
plaintifiF,  who  on  that  day  duly  commenced  an  action  against 
the  company  to  recover  the  amount  due  thereon,  which  finally 
resulted  in  a  judgment  in  plaintiff's  favor.  After  the  commence- 
ment of  this  action,  and  before  final  judgment,  directors  Dun- 
bar, Wallace,  and  McDougall,  without  any  notice  to  the  other 
directors,  assembled  by  mutual  consent  at  the  office  of  Emmons 
and  Emmons,  in  the  city  of  Portland,  and  pretended  to  pass 
a  resolution  authorizing  the  president  and  secretary  of  the 
company  to  assign  all  its  property  to  R.  W.  Bramons,  for  the 
benefit  of  its  creditors,  after  which  a  deed  of  assignment  was 
executed  in  due  form.  It  is  claimed  by  plaintifl*  that  the  pro- 
ceedings of  this  meeting  are  illegal  and  void,  because  it  was 
convened  without  notice,  verbal  or  written,  to  the  directors  who 
did  not  attend;  and  in  this  we  think  he  is  abundantly  sup- 
ported both  by  reason  and  authority. 

It  is  indispensable  to  a  legal  meeting  of  the  directors  of  a 
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corporation  for  the  transaction  of  business  that  all  the  direc- 
tors have  notice,  actual  or  constructive,  of  the  time  and  place 
of  the  meetings.  Otherwise,  it  might  happen  that  a  bare  ma- 
jority of  the  quorum  present,  being  a  minority  of  the  whole, 
would  do  some  act  contrary  and  in  opposition  to  the  will  of 
the  majority.  The  stockholders  and  other  persons  interested 
in  the  corporation  are  entitled  to  the  combined  wisdom  of  all 
the  directors.  Where  the  time  and  place  has  not  been  fixed 
by  some  other  competent  authority,  such  meetings  must  be 
called  by  personal  notice  to  each  member  of  the  board  of  di- 
rectors. "It  is  not  only  a  plain  dictate  of  reason,"  says  Mr. 
Justice  Cowan,  "  but  a  general  rule  of  law,  that  no  power  or 
function  intrusted  to  a  body  consisting  of  a  number  of  persons 
can  be  legally  exercised  without  notice  to  all  the  members 
composing  such  body":  People  v.  Batchelor,  22  N.  Y.  134.  And 
this  is  so  for  the  transaction  of  even  ordinary  business. 

But  here  an  extraordinary  act  was  to  be  performed,  —  the 
assignment  and  transfer  of  all  the  property  of  the  corporation, 
— and  there  was,  therefore,  the  greater  reason  that  all  the  di- 
rectors should  be  informed  of  the  meeting,  so  that  their  advice 
and  counsel  might  be  had  before  this  important  step  was 
taken.  The  board  consisted  of  five  members,  a  bare  majority 
of  whom  assembled  to  perform  the  act,  and  dispose  of  the 
property  of  the  company.  In  such  case  it  might  happen,  if 
no  more  were  notified,  that  two  of  the  five  directors  would  per- 
form it,  although  against  the  will  of  the  remaining  three.  To 
prevent  such  a  possibility,  it  is  necessary  that  all  be  notified. 
It  is  no  excuse  to  say  that  the  three  who  were  present  all  voted 
for  the  resolution,  and  had  the  other  two  been  present  the  re- 
sult would  have  been  the  same.  The  right  to  deliberate,  and 
by  their  advice  and  counsel  convince  their  associates,  if  pos- 
sible, is  the  right  of  the  minority,  of  which  they  cannot  be  de- 
prived by  the  arbitrary  will  of  the  majority:  Commonwealth  v. 
Ctdlen,  13  Pa.  St.  133;  63  Am.  Dec.  450. 

All  persons  interested  in  the  corporation  are  entitled  to  the 
advice  and  influence  as  well  as  the  votes  of  all  the  directors. 
And,  says  Mr.  Morawetz,  "  while  it  may  not  be  the  duty  of 
every  director  to  be  present  at  every  meeting  of  the  board,  yet 
it  is  certainly  the  intention  of  the  share-holders  that  every  di- 
rector shall  have  a  right  to  be  present  at  every  meeting,  in 
order  to  acquire  full  information  concerning  to  the  affairs  of  the 
corporation,  and  to  give  the  other  directors  the  benefit  of  his 
judgment  and  advice.     If  meetings  could  be  held  by  a  bare 
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quorum  without  notifying  the  other  directors,  the  majority- 
might  virtually  exclude  the  minority  from  all  participation  irt. 
the  management  of  the  company  ":  Morawetz  on  Corpora- 
tions, sec.  532. 

Where  the  meeting  is  a  general  or  stated  one,  provided  for 
in  some  resolution  or  by-law,  notice  of  the  time  and  place  of; 
the  meeting  is,  perhaps,  in  the  absence  of  a  different  provision, 
in  the  charter  or  by-laws  of  the  company,  not  necessary:  State 
V.  Bonnell,  35  Ohio  St.  10;  People  v.  Batchelor,  22  N.  Y.  134; 
Merritt  v.  Farriss,  22  111.  303;  Warner  v.  Mower,  11  Vt.  SSS'. 
In  such  case  each  member  is  presumed  to  have  notice  of  the- 
day  fixed  for  the  meeting.  But  if  the  meeting  be  a  specials 
one,  personal  notice,  if  practicable,  is  necessary  to  each  mem- 
ber, unless  all  are  present  and  participate  in  the  proceedings.. 
And  such  notice  is  essential  to  the  power  of  the  board  to  do- 
any  act  which  will  bind  the  corporation,  and  without  such  no- 
tice, or  the  presence  of  all  the  directors,  its  acts  are  void.  Thi* 
is  the  general  rule  under  all  the  authorities;  the  few  cases  of 
dissent,  or  apparent  dissent.  Bank  v.  Flour  Co.,  41  Ohio  St. 
552,  Edgerly  v.  Emerson,  23  N.  H.  555,  55  Am.  Dec.  207,  being, 
borne  down  by  the  great  weight  of  authority:  Beach  on  Pri- 
vate Corporations,  sec.  279;  Commonwealth  v.  Cullen,  13  Pa»- 
St.  133;  53  Am.  Dec.  450;  State  v.  Furgeson,  31  N.  J.  L.  107; 
Harding  v.  Vandewater,  40  Cal.  77;  Gordon  v.  Preston,  1  Watts, 
385;  26  Am.  Dec  75;  People  v.  Batchelor,  22  N.  Y.  128;  Pike 
Co.  V.  Rowland,  94  Pa.  St.  238;  People's  etc.  Ins.  Co.  v.  West- 
cott,  14  Gray,  440;  Covert  v.  Rogers,  38  Mich.  363;  31  Am.  Rep. 
319;  Doyle  v.  Mizner,  42  Mich.  332;  Baldwin  v.  Canfield,  26 
Minn.  43;  D'Arcy  v.  R'y  Co.,  L.  R.  2  Ex.  158;  Stnw  v.  Wyse^ 
7  Conn.  214;  18  Am.  Dec.  99,  and  note;  Angell  and  Ames  or> 
Corporations,  sec.  488;  Green's  Brice  on  Ultra  Vires,  438; 
Field's  Lawyers'  Briefs,  sec.  205;  In  re  St.  Helena  M.  Co.,  5 
Saw.  88. 

The  provisions  of  the  statute,  that  the  powers  vested  in  the 
directors  may  be  exercised  by  a  majority  of  them  (Hill's  Code^ 
sec.  3227)  does  not  change  the  rule,  or  render  it  any  the  lesa 
necessary  that  the  other  members  should  have  notice  of  th» 
meeting:  Harding  v.  Vandewater,  40  Cal.  77.  It  pre6uppose» 
a  legally  authorized  meeting.  When  the  meeting  is  a  regular 
one,  or  if  special,  called  with  notice  to  each  director,  then  if  a 
majority  be  present,  they  may  legally  exercise  the  power» 
vested  in  the  directors,  otherwise  not.     It  if  Dot  pretended 
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that  there  was  any  notice,  actual  or  constructive,  to  directors 
Lowe  and  Council,  of  the  meeting  at  which  the  assignment 
was  authorized,  nor  does  there  appear  to  have  been  any  excuse 
for  not  notifying  them.  Lowe's  place  of  business  was  but  a 
ehort  distance  from  the  place  of  the  meeting,  and  Council 
resided  at  Columbia  City,  a  few  miles  below  Portland.  In 
fact,  it  would  seem  from  the  evidence  that  the  omission  to 
notify  Lowe,  at  least,  was  intentional,  because  it  was  thought 
he  would  oppose  the  assignment. 

This  case  then  does  not  come  within  the  exception  t  the 
rule  requiring  actual  notice,  as  held  by  some  of  the  courts, 
when  the  absent  director  is  out  of  the  state  or  inaccessible: 
€hase  v.  Tuttle,  55  Conn.  455;  3  Am.  St.  Rep.  64.  The  fact 
that  Lowe  was  and  is  the  person  beneficially  interested  in  the 
judgment  of  plaintiff,  and  therefore  the  principal  creditor  of 
the  company,  furnished  no  excuse  for  not  notifying  him  of  the 
proposed  meeting  of  the  directors,  the  object  of  which  was  to 
place  the  property  of  the  company  beyond  the  reach  of  an  ex- 
ecution issued  on  any  judgment  plaintiff  might  recover,  and 
to  prevent  him  from  enforcing  the  individual  liability  of  the 
stockholders.  He  was  a  director  and  stockholder,  and  as  such 
i^had  a  right,  if  he  desired,  to  be  present  and  participate  in  the 
^proceedings  of  a  meeting  of  such  vital  importance  to  the  coiu- 
pany  as  well  as  himself.  We  are,  therefore,  clearly  of  the 
opinion  that  the  action  of  the  board  authorizing  the  assign- 
ment la  void  for  the  want  of  notice  to  the  directors  who  did 
xiot  attend. 

It  was  urged  at  the  argument  that  plaintiff  could  not  in 
this  suit  question  the  validity  of  this  assignment  because  this 
is  in  the  nature  of  a  collateral  attack.  It  is  clear  that  the 
creditors,  as  well  as  the  stockholders,  can  impeach  the  transfer 
of  property  by  the  corporation  for  want  of  previous  action  of 
the  board  of  directors,  but  it  is  sometimes  said  this  cannot  be 
done  collaterally,  but  only  by  a  direct  proceeding  brought  for 
that  purpose:  Eno  v.  Crooke,  10  N.  Y.  60;  Castle  v.  Lewis,  78 
N.  Y.  131.  But  on  this  record  it  can  hardly  be  said  that  this 
is  a  collateral  attack  within  the  meaning  of  this  rule.  Defend- 
.ants  rely  solely  upon  this  assignment  as  a  defense  to  this  suit. 
The  plaintiff,  therefore,  has  a  right  to  insist  that  the  proof  on 
their  behalf  shall  show  an  assignment  on  its  face  apparently 
valid,  and  this  it  fails  to  do,  because  it  affirmatively  appears 
it  was  not  authorized  at  a  legal    meeting  of  the  directors. 
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Hence  this  is  simply  a  failure  of  proof,  and  the  defense  is  not 
made  out. 
The  decree  of  the  court  below  is  therefore  affirmed. 


Neckssitt  or  Nono  to  DiRScrroRS  to  Attend  Mestinqs:  See  (Jhase  r. 
TuUle,  55  Coan.  455;  3  Am.  St.  Rep.  64,  aud  cases  cited  in  note.  Under 
the  Civil  Code  of  California,  each  director  must  have  special  notice  of  the 
regular  meetings  of  the  board,  unless  provision  is  made  in  the  by«laws  for 
such  meetings:  Thompson  v.  WiUiams,  76  Cal.  153;  9  Am.  St.  Rep.  187. 
Since  a  majority  of  a  bare  quorum  of  Ihe  board  of  directors  may  bind  the  corpo* 
ration  (BueU  v.  Bucktnff/iatn,  16  Iowa,  2S4;  85  Am.  Dec.  516),  it  follows  that 
an  assignment  for  the  benefit  of  creditors,  made  by  a  majority  of  the  directors 
of  a  corporation,  constituting  a  le^al  quorum,  is  not  invalid  because  two 
of  the  directors,  being  out  of  the  state  at  the  time,  failed  to  receive  actual 
notice  of  the  meeting:  Chase  v.  TuUle,  55  Conn.  455;  3  Am.  St.  Rep.  64. 
See,  further,  note  to  Stow  t.  Wyse,  IS  Am.  Dec.  103,  as  to  the  validity  of  acts 
done  at  meeting  not  properly  called. 


WoRLBT  V.  Taylor. 

[21  Oregon,  1589.] 

Wills  Creatino  Power  or  Exkoutor  to  Sell.  —  A  will  merely  chargiug 
lands  with  specific  debts  does  not  give  the  executor  power  to  sell  to  en- 
force the  charge,  but  the  lands  descend  to  the  heir  or  devisee,  subject 
thereto. 

WiLL.<)  —  Effect  or  Salb  under,  as  against  Pretebhiitsd  Hkir.  —A 
child  living  at  the  time  of  the  death  of  the  testator,  and  not  n  uned  or 
provided  for  in  bis  will,  takes  against  and  notwithstanding  such  will, 
the  same  as  if  the  testator  had  died  intestate;  and  a  sale  of  land  liy  tl  e 
executor  under  such  will  does  not  divest  the  interest  of  the  child  in  the 
property  sold. 

/.  C.  FtUlerton,  O.  W.  Colvig,  and  E.  B.  Preble,  for  the  ap- 
pellant. 

Larie  and  Lane^  and  W.  R.  Willis,  for  the  respondents. 

Lord,  J.  This  is  a  suit  in  equity,  brought  by  the  plaintiff 
against  H.  M.  Bland,  defendant,  and  others,  to  quiet  title  to 
certain  land  described  in  the  complaint.  In  substance,  the 
facts  alleged  are  these:  On  the  twenty-sixth  day  of  Novem- 
ber, 1879,  the  plaintiff  purchased  the  land  in  question  from 
one  Lewis  Chapman,  and  has  been  in  the  possession  of  the 
same  ever  since.  On  the  twenty-first  day  of  July,  1879,  the 
said  L.  Chnpn)an  purchased  the  same  from  Mary  E.  Bland, 
now  Mary  E.  Taylor,  who  was  the  widow  of  Henry  Bland,  for 
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the  consideration  of  three  thousand  five  hundred  dollars.  The 
other  defendants,  except  Charles  Taylor,  are  the  children  and 
heirs  at  law  of  said  Henry  Bland,  deceased,  who,  on  the  sixth 
day  of  August,  1873,  was  the  owner  of  said  premises,  and 
made  his  will  whereby  he  devised  and  bequeathed  all  his  real 
and  personal  property  as  follows:  To  Mary  E.  Bland,  all  his 
real  property  after  payment  of  all  his  just  debts;  and  to  each 
of  his  six  children  therein  named,  the  sum  of  twenty-five  dol- 
lars. Mary  E.  Bland  was  nominated  executrix  of  said  will. 
Henry  Bland  died  on  the  twenty -fifth  day  of  September,  1874> 
but  after  the  making  and  execution  of  said  will,  and  before  the 
death  of  said  testator,  a  son,  Henry  M.  Bland,  one  of  the  de- 
fendants herein,  was  born.  The  said  will  was  duly  admitted 
to  probate,  and  thereafter,  on  the  twelfth  day  of  April,  1875, 
the  said  Mary  E.  Taylor,  then  Mary  E.  Bland,  was  duly  ap- 
pointed and  afterwards  duly  qualified  as  executrix.  On  the 
third  day  of  May,  1875,  said  executrix  filed  in  the  county 
court  an  inventory  and  appraisement  of  all  the  property  be- 
longing to  the  said  estate,  and  on  the  thirty-first  day  of  March^ 
1880,  the  said  executrix  filed  in  said  court  her  final  account 
in  settlement  of  said  estate,  from  which  final  account  it  ap- 
peared that  the  sum  of  all  the  debts  presented  to  and  allowed 
and  paid  by  her  as  such  executrix  against  said  estate,  together 
with  the  expenses  of  the  administration  thereof,  equaled  the 
sum  derived  by  said  executrix  from  the  sale  of  all  personal 
and  real  property  belonging  to  said  estate.  On  the  sixth  day 
of  July,  1880,  the  said  court,  by  order  duly  made,  accepted 
the  said  final  account  and  confirmed  the  same  in  all  things, 
and  by  said  order  released  said  executrix  and  her  bondsmen 
from  all  further  liabilities  in  said  matter.  The  said  real  prop- 
erty sold  and  conveyed  by  the  defendant  Mary  E.  Taylor  to 
the  said  Lewis  Chapman,  as  aforesaid,  was  worth  no  more 
than  the  sum  paid  therefor  by  the  said  Chapman  to  the  said 
defendant.  It  was  sold  for  the  sole  purpose  of  settling  the  debts 
as  aforesaid,  and  was  applied  by  her  as  such  executrix  in  the 
payment  of  said  debts;  and  all  the  property  belonging  to  said 
estate  was  sold  and  the  proceeds  applied  to  the  payment  of  the 
just  debts  of  said  testator,  and  none  of  the  heirs  named  in  said 
will  ever  received  anything  by  virtue  of  the  provisions  thereof. 
The  defendant  Henry  M.  Bland  claims  some  interest  in  the 
said  real  property  adverse  to  said  plaintiff,  for  the  reason  that 
said  defendant  was  not  named  in  the  will  of  his  father,  the 
said  Henry  Bland,  deceased,  the  nature  and  extent  of  which 
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is  unknown.  The  other  defendants  claim  adversely  to  plain- 
tiff, etc.,  and  said  claim  of  defendants  is  without  right.  The 
complaint  prays  that  the  plaintiff  be  decreed  to  have  a  good 
and  valid  title,  and  that  the  defendants  be  debarred  from  as- 
serting any  claim  adverse  to  the  plaintiff. 

The  answer  of  the  defendant  Henry  M.  Bland  by  his  guard- 
ian ad  litem  is  to  the  effect  that  he  denies  that  the  plaintiff  is 
the  owner  of  the  real  property  in  question,  or  any  part  thereof 
more  than  an  undivided  six  sevenths  thereof;  denies  that  his 
claim  is  without  any  right  whatever,  etc.;  but  alleges  that  he 
is  the  owner  in  fee,  as  heir  at  law  of  Henry  Bland,  deceased, 
of  an  undivided  one-seventh  interest  of,  in,  and  to  the  premises 
described  in  the  complaint,  and  prays  that  he  may  be  adjudged 
and  decreed  to  be  the  owner  of  the  same. 

The  reply  put  in  issue  all  the  material  facts  alleged  in  the 
answer.  The  case  was  argued  and  submitted  to  the  trial  court 
upon  the  pleadings,  and  the  judgment  rendered  therein  was 
to  the  effect  that  the  plaintiff  and  the  defendant  Henry  M. 
Bland,  minor,  are  owners  in  fee-simple,  as  tenants  in  common, 
of  the  described  premises,  the  plaintiff  F.  O.  Worley  of  the 
undivided  six  sevenths  thereof,  and  the  defendant  Henry  M. 
Bland  of  the  undivided  one  seventh  thereof. 

By  the  terms  of  the  will,  when  the  testator  devised  the  land 
in  dispute  to  his  wife,  then  Mary  E.  Bland,  now  the  defendant 
Mary  E.  Taylor,  "  after  the  payment  of  all  his  just  debts," 
according  to  the  prevailing  doctrine  of  English  equity  juris- 
prudence, he  created  a  charge  by  implication,  though  not 
specific,  upon  the  land  devised:  2  Story's  Eq.  Jur.,  sec.  1246; 
3  Poineroy's  Eq.  Jur.,  sec.  1247,  and  notes. 

The  contention  for  the  plaintiff  is,  that  when  lands  are  so 
charged  in  the  will  of  the  testator  for  the  payment  of  debts,  a 
power  to  sell  the  lands  will  be  implied  to  the  executor  and 
devisee,  and  therefore  that  the  executrix  and  devisee  of  the 
present  will  had  the  implied  power  to  sell  the  land  in  contro- 
versy for  the  payment  of  debts  as  alleged.  But  this  doctrine 
of  an  implied  power  of  sale  has  had  doubts  cast  upon  it  by 
the  case  of  Doe  v.  Hughes,  6  Ex.  223,  in  which  it  was  held  that 
there  is  no  implied  power  in  executors  to  sell  lands,  arising 
from  a  mere  charge  of  the  debts  upon  the  land  made  by  the 
will. 

At  common  law  the  lands  of  a  deceased  person  were  not 
liable  for  his  debts;  nor  even  on  specialty  obligations,  ex- 
cept when  the  heir  was  bound.     "But  equity,"  as  Ruflin,  J., 
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said,  "ever  anxious  to  have  just  debts  paid,  strove  to  apply 
the  real  estate  to  their  satisfaction,  since  otherwise  they  would 
remain  unpaid.  This  was  effected  by  holding  the  devisee  to 
be  a  trustee  for  creditors,  if  the  testator  gave  any  intimation 
that  such  was  his  wish.  The  slightest  expression  was  suffi- 
cient; as,  *if  he  talks  about  his  debts  in  the  beginning  of  his 
will';  for  it  is  considered  that  he  meant  to  go  beyond  the  law 
in  making  a  provision;  else  why  not  leave  it  to  the  law  by 
being  silent:  Williams  v.  Chitty,  3  Ves.  Jr.  545":  Dunn  v. 
Keeling,  2  Dev.  L.  285. 

It  was  for  this  reason  —  to  eflFect  the  just  purpose  of  paying 
the  debts  of  the  deceased  —  that  equity  gave  to  such  general 
expressions  in  a  will  such  construction  and  meaning.  But 
the  necessity  for  such  construction  in  many  jurisdictions  does 
not  now  exist.  The  necessity,  as  well  as  the  reason  for  it,  has 
been  superseded  by  statutes  which  make  the  lands  of  the  de- 
cedent liable  for  the  payment  of  all  his  debts.  Under  the  pro 
visions  of  our  code,  the  real  estate  of  every  deceased  person  is 
chargeable  with  the  payment  of  his  just  debts,  funeral  charges, 
and  the  expenses  of  administration,  except  that  the  personal 
estate  is  primarily  chargeable  with  them,  unless  the  deceased 
by  his  will  has  otherwise  directed:  Hill's  Code,  sees.  1142  et 
seq.;  Wrightv.  Edwards, \0Ot.2^'i.  Under  these  provisions,  it 
makes  no  difference  whether  the  decedent  made  a  will  or  not, 
or  what  provisions  it  contains;  the  real  estate  is  liable  when- 
ever it  is  required  for  the  payment  of  debts;  but  when  the 
estate  is  more  than  sufficient  to  pay  all  debts,  it  is  competent 
for  the  deceased  to  exonerate  the  personalty,  and  make  his 
real  estate  primarily  liable  to  the  extent  authorized  by  the 
provisions  cited. 

In  Smith  V.  Soper,  32  Hun,  47,  the  court  says:  "  There  is  a 
broad  distinction  between  a  general  clause  in  a  will  for  the 
payment  of  debts  and  one  for  the  payment  of  a  specified  legacy 
or  debt  with  respect  to  the  application  of  the  statutes.  The 
clause  in  question  in  this  will  simply  provides  for  what  the 
law  required  if  there  had  been  no  such  clause,  to  wit,  that  the 
debts  should  be  a  charge  upon  the  property  of  the  testator." 

In  Cornish  v.  Nelson,  6  Gill,  299,  it  was  held  that  since  the 
act  of  1785  the  insertion  of  the  words  "  and  after  my  debts 
and  funeral  charges  are  paid  "  in  a  will  are  immaterial  and 
inoperative;  that  the  act  renders  the  real  estate  in  aid  of  the 
insufficient  personalty  equally  liable  for  the  payment  of  debts, 
whether  the  words  be  contained  in  the  will  or  not,  or  whether 


Feb.  1892.]  Worley  v.  Taylor.  775 

the  deceased  died  testate  or  intestate,  and  that  they  are  novr 
of  almost  unmeaning  form  and  rarely  of  any  import. 

In  In  re  Will  of  Fox,  52  N.  Y.  530,  11  Am.  Rep.  751,  Andrews,. 
J.,  said  for  the  court:  '*  The  statute  in  this  state  has  provided 
an  ample  remedy  for  creditors  for  the  collection  of  their  debts 
out  of  the  real  property  of  a  decedent,  and  the  implication  of 
a  power  of  sale  in  executors,  from  a  simple  charge  of  the  debts 
upon  the  land,  is  unnecessary  and  ought  not  to  be  indulged.'^ 

In  these  cases,  and  others  which  might  be  cited,  the  words 
in  a  will,  "  after  the  payment  of  my  debts,"  are  considered 
not  to  have  any  import  or  effect  beyond  the  statutory  charge, 
and  are  only  co-extensive  with  it.  While  the  doctrine  of 
charging  lands  by  implication  from  such  general  expressions 
has  been  adopted  in  some  jurisdictions  in  this  country,  it  haa 
not  been  without  some  modification.  Many  of  them  will  not 
hold  that  the  intent  to  charge  the  estate  is  implied  from  such 
general  expressions,  but  only  when  the  intent  to  create  the 
charge  is  clear  and  certain.  Mr.  Perry  says:  "  In  the  United 
States,  both  real  and  personal  property  are  liable  for  the  debts 
of  a  deceased  person;  and  no  valid  trust  can  be  created  by 
will  for  the  payment  of  debts  in  either  personal  or  real  estate 
to  the  injury  of  the  right  of  creditors.  The  statutes  of  th© 
several  states  point  out  how  estates  shall  be  administered  for 
the  payment  of  debts.  Creditors  in  all  cases  have  the  right 
to  demand  payment  according  to  the  provisions  of  the  statute. 
Thus  trusts,  charges,  or  other  directions  in  wills  for  the  pay- 
ment of  debts  have  no  legal  operation  so  far  as  creditors  ara 
concerned  ":  2  Perry  on  Trusts,  sec.  559. 

In  the  case  at  bar  there  is  no  direction  in  the  will  that  th» 
land  should  be  sold,  or  any  express  powers  conferred  upon  the 
executrix  to  sell  it;  nor  is  there  any  intent  to  create  a  specifia 
charge  upon  the  land,  or  other  than  a  general  charge  by  im- 
plications from  the  words  "  after  the  payment  of  my  just, 
debts,"  which,  as  we  have  seen,  in  many  jurisdictions  will  not 
be  indulged;  and  in  such  case,  and  in  view  of  our  statutes 
and  the  authorities,  it  seems  to  us  to  be  the  better  doctrine  to 
hold  that  there  is  no  implied  power  to  executors  to  sell  lands, 
arising  from  a  mere  charge  of  debts  upon  them  made  by  the 
will.  "The  mere  charging  lands  with  specific  debts,"  says 
Mr.  Croflwell,  *'  does  not  give  the  executor  this  power  of  sale, 
but  the  lands  descend  to  the  heir  or  devisee  subject  to  the 
charge,  and  the  executor  has  no  power  to  sell  the  land  to  en- 
force the  charge":  Croswell  on  Executors  and  Administrators^ 
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.€ec.  331.  As  a  consequence  of  these  views,  no  such  power  can 
(be  apitlied  to  sustain  the  sale  of  the  land  in  controversy,  as 
cagainst  the  minor  defendant  Henry  M.  Bland. 

But  even  if  this  point  were  doubtful,  or  however  this  may 
be,  there  is  another  objection  to  the  contention  for  the  plaintiff 
■which  is  fatal  to  his  claim.  This  is  as  to  the  legal  rights  of 
the  defendant  Henry  M.  Bland  to  his  share  of  the  real  property 
<3evised,  as  affected  by  the  statute.  He  was  not  named  or  pro- 
vided for  in  the  will,  nor  was  there  any  provision  in  the  will 
rfbr  the  sale  of  the  land  by  the  executrix.  The  sale  by  her  to 
Chapman  was  private,  and  not  under  the  provisions  of  the 
etatute.  The  inquiry  then  is,  Could  the  sale  of  the  land  in 
-controversy  by  the  executrix  convey  the  interest  therein  of  the 
minor  Henry  M.  Bland,  who  was  born  after  the  making  of  the 
will  and  before  the  death  of  the  testator,  and  who  was  net 
aiamed  or  provided  for  in  it.  Section  3075,  Hill's  Code,  prc- 
"vides  as  follows:  "  If  any  person  make  his  last  will  and  die, 
leaving  a  child  or  children,  or  descendants  of  such  child  or 
•children,  in  case  of  their  death,  not  named  or  provided  for  in 
«uch  will,  although  born  after  the  making  of  such  will,  or  the 
-death  of  the  testator,  every  such  testator,  so  far  as  shall  regard 
fiuch  child  or  children,  or  their  descendants  not  provided  for, 
shall  be  deemed  to  die  intestate;  and  such  child  or  children, 
or  their  descendants,  shall. be  entitled  to  such  proportion  of 
the  estate  of  the  testator,  real  and  personal,  as  if  he  had  died 
intestate;  and  the  same  shall  be  assigned  to  them,  and  all  the 
-other  heirs,  devisees,  and  legatees  shall  refund  their  propor- 
tional part."  This  section  has  received  a  construction  by  this 
■court  which  is  decisive  of  the  rights  of  the  minor  defendant 
jnot  named  or  provided  for  in  the  will.  In  Northrop  v.  Mar- 
^uavi,  16  Or.  186,  Hettie  Northrop  was  born  after  the  making 
43f  her  father's  will;  she  was  not  named  or  provided  for  in  the 
«will,  and  her  father  died  about  eight  months  before  her  birth, 
.■^trahan,  J.,  said:  "As  to  Hettie's  interest  in  her  father's  es- 
-tate,  he  is  deemed  to  have  died  intestate.  While  the  will  is 
'Valid  and  effectual  as  to  all  the  children  named  or  provided 
:for  therein,  it  is  no  will  as  to  those  not  named  or  provided  for, 
-and  any  such  child  will  take  under  the  law  of  descent  in  all 
j-espects  as  if  no  will  had  been  made.  Hettie,  therefore., 
though  in  ventre  sa  mere  at  the  time  of  her  father's  death 
took  by  inheritance  one  fourth  of  all  the  real  property  of  which 
iie  died  seised  in  this  state."     And  in  reply  to  the  claim  thai 
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Hettie's  interest  was  divested  by  the  sale  by  the  executor,  and 
that  she  was  compelled  to  accept  her  proportion  of  its  proceeds 
upon  the  doctrine  of  equitable  conversion,  as  applicable  to  the 
interest  of  a  child  not  named  or  provided  for  in  the  will,  he 
said:  "  By  the  terras  of  the  statute  there  is  no  will  as  to  such- 
child;  it  is  a  case  of  intestacy,  and  to  hold  that  the  estate 
which  comes  to  him  by  inheritance  in  such  case  could  be  in 
any  manner  affected  by  the  will  would  be  in  effect  to  disre- 
gard the  plain  provisions  of  the  statute." 

In  construing  a  statute  of  similar  import  in  Sviith  v.  Robert^ 
son,  24  Hun,  213,  wherein  Carrie  B.  Scott,  a  child,  was  unpro- 
vided for  by  any  settlement,  and  neither  provided  for  nor  in 
any  way  mentioned  in  the  will  of  her  father,  the  court  says: 
**  She  stands,  therefore,  under  the  protection  of  this  statute, 
which  intended  to  provide  for  all  persons  similarly  situated. 
Under  it  she  must  succeed  to  the  same  portion  of  her  father's 
real  estate  as  would  have  descended  to  her  if  he  had  died  in- 
testate. This  is  strong,  emphatic  language,  and  must  receive 
satisfaction,  which  can  only  be  given  to  it  in  full  by  allowing 
her  to  recover  the  land." 

Upon  appeal,  Smith  v.  Robertson,  89  N.  Y.  558,  Rapallo,  J., 
in  delivering  the  unanimous  judgment  of  the  court  in  affirm- 
ance, said:  *'  We  are  of  the  opinion  that  on  the  death  of  John 
J.  Scott,  the  testator,  the  real  estate  in  controversy  descended 
to  his  infant  daughter,  under  the  provision  of  2  Rev.  Stats.  65, 
sec.  49,  in  the  same  manner  as  it  would  have  descended  if  the 
father  had  died  intestate,  and  the  infant  does  not  take  under 
the  will  or  subject  to  any  of  its  provisions.  The  statute,  in- 
stead of  declaring  the  entire  will  revoked  by  the  subsequent 
birth  of  issue  for  whom  no  provision  is  made,  renders  it  inop- 
erative as  to  that  portion  of  the  testator's  estate  which  if  he 
had  died  intestate  would  have  descended  or  been  distributed 

to  after-born  children The  remedies  given  by  statute 

against  devisees,  to  recover  a  portion  of  the  property  where 
only  a  portion  descends  to  an  after-born  child,  do  not  operate 
to  subject  the  estate  of  such  child  to  a  power  of  sale  contained 
in  the  will,  or  to  confine  his  remedies  to  a  pursuit  of  the  pro- 
ceeds of  the  sale.  He  is  entitled  by  the  plain  terms  of  the 
statute  to  recover  the  same  portion  of  the  corpus  of  the  estate 
which  he  would  have  been  entitled  to  had  his  father  died  in- 
testate." 

Nothing,  it  would  seem,  could  be  added  to  make  more  plain 
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the  true  spirit  and  meaning  of  the  statute.  The  child  not 
named  or  provided  for  in  the  will  takes  by  virtue  of  the  stat- 
ute and  against  and  notwithstanding  the  will.  As  to  its  in- 
terest in  the  realty,  the  father  has  died  intestate,  and  the 
title  instantly  descends  to  such  child  as  heir.  When  Henr}' 
Bland,  the  testator,  died,  the  statute  operated  so  as  to  vest  his 
title  in  his  child,  Henry  M.  Bland,  to  its  proportional  share  of 
his  realty;  and  on  the  instant  of  his  demise  such  child  became 
absolutely  seised  of  its  proportion  of  the  real  property  in  con- 
troversy. He  took  by  inheritance  that  proportion  of  the  realty 
to  which  he  was  entitled  unaffected  by  the  will,  whether  it 
contained  any  power  of  sale,  expressly  or  by  implication.  As 
a  consequence,  he  could  not  be  divested  of  his  title  by  the  al- 
leged sale.  But  whether  or  not  under  such  sale,  where  the 
money  paid  by  the  purchaser  was  applied  to  the  pr.yment  of 
debts  against  the  estate,  such  purchaser  is  entitled  to  be  sub- 
rogated to  the  rights  of  the  original  holders  of  such  claims  to 
be  charged  as  a  lien  upon  the  land,  so  as  to  affect  the  interest 
therein  of  the  defendant  Henry  M.  Bland,  we  do  not  deem  it 
necessary  for  us  to  consider,  because  it  is  not  wituin  the  pur- 
view of  the  pleadings. 

From  these  views,  it  results  that  there  was  no  error,  and  that 
the  decree  must  be  aflfirmed. 


Salk  by  Executor  wrrnouT  Order  op  Court,  nnder  a  will  containing 
no  power  to  sell,  is  void:  Huse  v.  Den,  85  Cal.  320;  20  Am.  St.  Rep.  232. 
Where  no  express  power  is  given  to  executors  to  sell  lands,  power  to  sell  will 
not  be  implied  from  the  mere  charge  of  the  debts  upon  the  laud:  WiU  of  FoXy 
62  N.  Y.  530;  11  Am.  Rep.  751. 

Lands  ov  a  Decedent  are  taken  subject  to  the  payment  of  his  debts, 
whether  they  pass  to  devisees:  Smith  v.  Smton,  117  Pa.  St.  382;  2  Am.  St. 
Rep,  668;  or  to  heirs:  Oaribaldi  V.  Jonea,  48  Ark.  230.  Any  sale  by  the  re- 
cipients of  such  real  estate  would  leave  the  land  subject  to  administration  for 
the  payment  of  debts:  Johnson  v.  Johnson,  80  Ga.  260.  But  in  order  to  sub- 
ject lands  in  the  hands  of  heirs  or  devisees  to  the  payment  of  testator's  debts, 
resort  must  be  had  to  the  statutory  provisions  regulating  such  cases:  Priest 
V.  Spier,  96  Mo.  Ill;  and  the  validity  of  the  proceedings  depend  upon  a  sub- 
stantial compliance  with  the  law:  Richardson  v.  Butler,  82  Cal.  174;  16  Anu 
St.  Rep.  101. 

Pretermitted  Heirs.. —  As  to  the  interest  of  a  pretermitted  heir,  his  an- 
cestor must  be  regarded  as  dying  intestate:  Smith  v.  Olmstead,  88  Cal.  582; 
22  Am.  St.  Rep.  336.  The  intent  to  disinherit  a  child  must  appear  from  the 
words  of  the  will:  Estate  of  Stevens,  83  Cal.  322;  17  Am.  St.  Rep.  252;  Estate 
of  Jacobs,  140  Pa.  St.  268;  23  Am.  St.  Rep.  230,  and  note.  A  power  of  sale 
in  a  will,  and  a  sale  thereunder,  though  confirmed  by  the  court,  do  not  affect 
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the  share  of  a  pretermitted  heir,  unless  the  sale  was  made  to  paj  decedent's 
debts,  or  charges  accruing  in  the  course  of  administration:  SmUh  ▼.  Olmslead, 
88  Cal.  582;  22  Am.  St.  Rep.  336. 

RxvooATioir  Of  Will  by  Birth  ot  Child:  SeeNeght  w  Negus,  46  Iowa, 
487;  26  Am.  Rep.  157;  and  FaUon  v.  Chidester,  46  Iowa,  683;  26  Am.  Rep. 
164,  and  note.  In  Young's  Appeal,  39  Fa.  St.  115,  80  Am.  Dao.  613,  it  was 
held  that  the  will  of  a  married  woman  was  revoked,  but  only  so  far,  under 
th«  atatatM  of  Pennsylvania,  as  the  child  would  have  taken  without  the  will. 
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Eapp  v.  Crawford. 

[146  Pemmstltania  Statb,  21.} 
B8T0PPRL — Owner  of  Judqment  Estoffsd  from  Dbnthtg  D>t>ki>aiit'8 
Title  to  Profebtt  Sold  undbb  Execution  Issued  on.  —  Where  the 
real  owner  of  a  judgment  rendered  in  the  name  of  another  as  the  plain- 
tiSMOn  the  record  haa  execution  issued  and  property  sold  under  it  as  the 
property  of  the  judgment  defendant,  he  will  be  thereby  estopped  from 
afterwards  setting  up  that  such  defendant  bad  no  title  to  the  property 
when  it  was  sold. 

Action  against  a  sheriff.  An  appeal  was  entered  to  the 
common  pleas  of  Venango  County,  from  the  judgment  of  a 
justice  of  the  peace  in  favor  of  the  plaintiflFs  against  the 
defendant,  the  sheriflF  of  Venango  County.  The  defendant 
pleaded  not  guilty.  At  the  trial  the  case  presented  by  the 
testimony  was  in  substance  as  follows:  In  March,  1888,  James 
Meehan  leased  a  boiler  to  James  N.  Wilson,  or  sold  it  with 
the  condition  that  the  title  should  remain  in  Meehan  until  a 
certain  sum  should  be  paid  in  rentals.  Subsequently  Wilson 
wished  to  sell  the  boiler,  and  on  the  24th  of  March,  1888,  he 
and  Meehan  went  to  a  bank,  where  Wilson  paid  Meehan  $50 
in  cash,  and  gave  his  note  for  the  balance  of  $195  due  on  the 
boiler.  The  note  was  made  to  the  bank,  and  was  signed  by 
Meehan  as  surety.  It  was  discounted  by  the  bank,  and  the  pro- 
ceeds were  paid  to  Meehan.  Meehan  thereupon  gave  a  receipt 
for  the  money  and  note  in  full  for  the  boiler.  The  note  con- 
tained a  warrant  of  attorney,  to  confess  judgment,  and  judgment 
was  entered  on  it  on  June  23,  1888.  On  March  30,  1888,  the 
plaintiffs,  Rapp  and  Brandon,  after  inquiring  of  Meehan,  and 
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being  told  that  he  had  sold  the  boiler  to  Wilson,  bought  the 
boiler  from  Wilson  and  paid  for  it,  Wilson  at  the  time  showing 
the  receipt  above  mentioned.  Meehan  afterwards  paid  the  note 
to  the  bank,  but  at  what  time  does  not  appear.  At  all  events, 
an  execution  was  issued  on  the  judgment  entered  on  the  23d 
of  June,  1888,  the  boiler  was  levied  upon,  and  on  the  2l8t  of 
July,  1888,  Meehan  bought  it  in  at  the  sheriflF's  sale  for  seven- 
teen dollars.  The  defense  was  made  that  when  the  money 
and  note  were  delivered  to  Meehan  and  the  receipt  to  Wilson, 
there  was  a  contemporaneous  parol  agreement  that  the  title  to 
the  boiler  was  still  to  remain  in  Meehan  until  the  note  was 
paid  by  Wilson,  of  which  agreement  the  plaintiffs  herein  had 
notice.  In  support  of  this  allegation,  the  defendant  offered  to 
prove  by  Blakeley,  the  cashier  of  the  bank,  who  was  present 
at  the  time  that  Brandon,  one  of  the  plaintiffs,  came  to  the 
bank  a  few  days  after  the  transaction  referred  to,  inquired 
whether  Wilson  could  sell  the  boiler  or  not,  and  was  told  of 
said  condition,  that  Wilson  could  not  sell  the  boiler  until  he 
paid  the  note,  and  was  warned  not  to  buy  it  The  offers,  be- 
ing objected  to,  were  refused,  and  exceptions  taken.  The  jury 
returned  a  verdict  for  the  plaintiffs  for  $201.25,  and  judgment 
having  been  entered,  the  defendant  appealed. 

\V.  J.  Breene,  for  the  appellant. 

J.  S.  Carmichael  and  R.  W.  Dunn,  for  the  appellees. 

Sterrett,  J.  The  appellant  practically  concedes  that  the 
levy  made  by  virtue  of  the  execution  on  the  judgment  against 
J.  N.  Wilson  implied  an  assertion  by  plaintiff  that  the  title  to 
the  property  levied  was  in  the  defendant.  The  sole  purpose 
for  which  it  could  have  been  used  was  the  collection  of  the 
judgment,  and  its  issuance  would  have  been  vain  and  useless 
without  title  in  the  defendant.  The  implication  is  so  much 
the  stronger  when  the  plaintiff  was  the  vendor,  and  the  leyy 
is  made  for  the  purpose  of  enforcing  the  collection  of  the  pur- 
chase-money of  the  property  levied  upon;  his  levy  if  upon  a 
full  knowledge  of  the  facts. 

It  is  obviously  immaterial  that  James  Meehan  was  not 
named  as  plaintiff  on  the  record.  If  he  was  the  real  owner  of 
the  judgment,  the  levy  was  his  act  and  for  bis  benefit,  and  he 
is  thereby  estopped  from  denying  that  the  title  to  the  property 
levied  upon  was  in  Wilson  or  those  claiming  under  him.  That 
he  was  the  real  owner  was  testified  by  the  nominal  plaintiff 
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*nd  was  uncontradicted.     The  rulings  of  the  court  were  there- 
fore right,  and  the  judgment  should  not  be  disturbed. 
Judgment  aflfirmed.  

Estoppel.  —  A  judgment  creditor  is  not  estopped  to  deny  his  debtor's  title 

to  property  sold  under  execution  to  satisfy  his  judgment:  Martin  v.  Zeller- 
bach,  38  Cal.  300;  99  Am.  Dec.  365,  and  note.  K.  attached  the  defendant's 
land,  against  which  there  was  a  mortgage  of  record.  Subsequently  a  judg- 
ment was  rendered  in  his  favor  and  a  sale  was  ordered.  The  appraisers  in 
appraising  the  defendant's  interest  in  the  land  recognised  the  mortgage  as  a 
valid  lien.  At  the  sale  the  land  was  purchased  by  the  plaintiff  subject  to  all 
liens  thereon,  the  mortgage  was  afterwards  assigned,  and  in  an  action  to 
foreclose  it  was  held  that  the  plaintiff  was  estopped  to  dray  ib«  validity  of 
the  mortgage:  Koch  v.  Loach,  31  Neb.  625. 


Commonwealth  v.  Randolph. 

[146  Pbmkstlvania  Stats,  88.] 
flOLiorrATioH  TO  Commit   Fblont  is   Indictablb   Offbitsb   at   Common 
Law.  —  The  solicitation  to  commit  murder,  accompanied  by  an  offer  of 
money  as  a  reward  for  its  commission,  is  an  indictable  offeuae  at  common 
law. 

Indictment.    The  opinion  states  the  case. 

B.  A.  Winternitz  and  John  0.  MeConahy,  for  the  appellant. 

D.  B.  Kurtz,  A.  L.  Porter j  district  attorney ^  Malcolm  McCon- 
riell,  and  L.  T.  Kurtz,  for  the  commonwealth. 

Per  Curiam.  The  appellant  was  convicted  in  the  court  be- 
low upon  an  indictment  in  the  first  count  of  which  it  was 
charged  that  she,  "  Sarah  A.  McGinty,  alias  Sarah  A.  Ran- 
dolph, ....  unlawfully,  wickedly,  and  maliciously  did  solicit 
and  invite  one  Samuel  Kissinger,  then  and  there  being,  and  by 
the  offer  and  promise  of  payment  to  said  Samuel  Kissinger  of 
a  large  sum  of  money,  to  wit,  one  thousand  dollars,  which  to 
him,  the  said  Samuel  Kissinger,  she,  the  said  Sarah  A.  Mc- 
Ginty, alias  Sarah  A.  Randolph,  then  and  there  did  propose, 
offer,  promise,  and  agree  to  pay,  did  incite  and  encourage  him, 
the  said  Samuel  Kissinger,  one  William  S.  Foltz,  a  citizen  of 
said  county,  in  the  peace  of  said  commonwealth,  felonioasly 
to  kill,  murder,  and  slay,  contrary  to  the  form  of  the  act  of 
general  assembly  in  such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  commonwealth  of  Pennsylvania." 
Upon  the  trial  below,  the  defendant  moved  to  quash  the  in- 
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dictment  upon  the  ground  that  "  the  said  indictment  does  not 
charge  in  any  count  thereof  any  offense,  either  at  common  law 
or  by  statute."  The  court  below  refused  to  quash  the  indict- 
ment, and  this  ruling,  with  the  refusal  of  the  court  to  arrest 
the  judgment,  is  assigned  as  error. 

It  may  be  conceded  that  there  is  no  statute  which  meets  this 
case,  and  if  the  crime  charged  is  not  an  offense  at  common 
law,  the  judgment  must  be  reversed. 

What  is  a  common-law  offense  ?  We  endeavored  to  answer 
this  question  in  Commonwealth  v.  McHale,  97  Pa.  St.  397,  39 
Am.  Rep,  808,  in  which  we  held  that  offenses  against  the  purity 
and  fairness  of  elections  were  crimes  at  common  law,  and  in- 
dictable as  such.  We  there  said:  "  We  are  of  opinion  that  all 
such  crimes  as  especially  affect  public  society  are  indictable 
at  common  law.  The  test  is,  not  whether  precedents  can  be 
found  in  the  books,  but  wliether  they  injuriously  affect  the 
public  police  and  economy."  Tested  by  this  rule,  we  have  no 
doubt  that  the  solicitation  to  commit  ujurder,  accompanied 
by  the  offer  of  money  for  that  purpose,  is  an  offense  at  common 
law.. 

It  may  be  conceded  that  the  mere  intent  to  commit  a  crime, 
where  such  intent  is  undisclosed  and  nothing  done  in  pursu- 
ance of  it,  is  not  the  subject  of  an  indictment.  But  there  was 
something  more  than  an  undisclosed  intent  in  this  case.  There 
was  the  direct  solicitation  to  commit  a  murder,  and  an  offer 
of  money  as  a  reward  for  its  commission.  This  was  an  act 
done,  a  step  in  the  direction  of  the  crime;  and  had  the  act 
been  perpetrated,  the  defendant  would  have  been  liable  to 
punishment  as  an  accessary  to  the  murder.  It  needs  no  ar- 
gument to  show  that  such  an  act  affects  the  public  police  and 
economy  in  a  serious  manner. 

Authorities  in  this  state  are  very  meager.  Smith  v.  Com^ 
mnnwenllh,  54  Pa.  St.  209,  93  Am.  Dec.  686,  decided  that 
solicitation  to  commit  fornication  and  adultery  is  not  indict- 
able. But  fornication  and  adultery  are  mere  misdemeanors 
by  our  law,  whereas  murder  is  a  capital  felony.  Stabler  v. 
Commonwealth,  95  Pa.  St.  318,  40  Am.  Rep.  663,  decided  that 
the  mere  delivery  of  poison  to  a  person,  and  soliciting  him  to 
place  it  in  the  spring  of  a  certain  party,  is  not  "an  attempt  to 
administer  poison,"  within  the  meaning  of  the  eighty-second 
section  of  the  act  of  March  31,  1860  (P.  L.  403).  In  that  case, 
however,  the  sixth  count  of  the  indictment  charged  that  the 
defendant  did  "falsely  and  wickedly  solicit  and  invite  one  John 
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Neyer,  a  servant  of  the  said  Richard  S.  Waring,  to  administer 
a  certain  poison  and  noxious  and  dangerous  substance,  com- 
monly called  Paris  green,  to  the  said  Richard  F.  Waring,  and 
divers  other  persons  whose  names  are  to  the  said  inquest  un- 
known, of  the  family  of  the  said  Richard  F.  Waring,"  etc. 
The  defendant  was  convicted  upon  this  count,  and  while  the 
judgment  was  reversed  upon  the  first  count,  charging  "  an  at- 
tempt to  administer  poison,"  we  sustained  the  conviction  upon 
the  sixth  count,  Mercur,  J.,  saying:  "  The  conduct  of  the  plain- 
tiflT  in  error,  as  testified  to  by  the  witness,  undoubtedly  shows 
an  offense  for  which  an  indictment  will  lie  without  any  further 
act  having  been  committed.  He  was  rightly  convicted,  there- 
fore, on  the  sixth  count." 

The  authorities  in  England  are  very  full  upon  this  point 
The  leading  case  is  Rex  v.  Higgins,  2  East,  5.  It  is  very  sim- 
ilar to  the  case  at  bar,  and  it  was  squarely  held  that  solicita- 
tion to  commit  a  felony  is  a  misdemeanor,  and  indictable  at 
common  law.  In  that  case  it  was  said  by  Lord  Kenyon,  C.  J.: 
"But  it  is  argued  that  a  mere  intent  to  commit  evil  is  not  in- 
dictable without  an  act  done;  but  is  there  not  an  act  done, 
when  it  is  charged  that  the  defendant  solicited  another  to 
commit  a  felony?  The  solicitation  is  an  act;  and  the  answer 
given  at  the  bar  is  decisive  that  it  would  be  sufficient  to  con- 
stitute on  overt  act  of  high  treason."  We  are  not  unmindful 
of  the  criticism  of  this  case  by  Chief  Justice  Woodward,  in 
Smith  V.  Commonwealth,  54  Pa.  St.  209,  93  Am.  Dec.  686,  but 
we  do  not  think  it  affects  the  authority  of  that  case.  The 
point  involved  in  Rex  v.  Higgins,  2  East,  5,  was  not  before  the 
court  in  Smith  v.  Commonwealth,  54  Pa.  St.  209,  93  Am.  Dec. 
686,  and  could  not  have  been  and  was  not  decided.  It  is  true, 
this  is  made  a  statutory  ofiense  by  statute  24  &  25  Vict.;  but 
as  is  said  by  Mr.  Russell  in  his  work  on  crimes  (vol.  1,  p. 
967),  in  commenting  on  this  act:  "As  all  the  crimes  specified 
in  this  clause  appear  to  be  misdemeanors  at  common  law,  the 
effect  of  this  clause  is  merely  to  alter  the  punishment  of 
them."'  In  other  words,  that  statute  is  merely  declaratory  of 
the  common  law. 

Our  best  text-books  sustain  the  doctrine  of  Rex  v.  Higgins, 
2  East,  5.  "  If  the  crime  solicited  to  be  committed  be  not  per- 
petrated, then  the  adviser  can  only  be  indicted  for  a  misde- 
meanor": 1  Chitty's  Crim.  Law,  264.  See  also  1  Arclibold's 
Crim.  Pr.  &  PI.  19,  and  1  Bishop's  Crim.  Law,  sec.  768,  where 
the  learned  author  says:  "The  law  as  adjudged  holds,  and 
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has  held  from  the  beginning  in  all  this  class  of  cases,  an  in- 
dictment sufficient  which  simply  charges  that  the  defendant, 
at  the  time  and  place  mentioned,  falsely,  wickedly,  and  un- 
lawfully did  solicit  and  incite  a  person  named  to  commit  the 
substantive  offense,  without  any  further  specification  of  overt, 
acts.  It  is  vain,  then,  to  say  that  mere  solicitation,  the  mere- 
entire  thing  which  need  be  averred  against  a  defendant  as  the 
ground  for  his  conviction,  is  no  offense." 

We  are  of  opinion  the  appellant  was  properly  convicted,  and 
the  judgment  is  affirmed.       

C^MiVAL  Law  —  Solicitation  to  Commit  CRrMB.  —  Where  death  resnltr 
from  *  feloaiouB  act  of  a  principal,  brought  about  by  the  counsels  or  com- 
mands of  an  accessary,  the  latter  is  guilty  of  a  crime:  Sage  v.  State,  127  Ind. 
15.  The  solicitiug  a  married  womau  to  comutit  adultery  is  not  an  indictable 
offense:  Sjnith  r.  CommonioeaUh,  54  Pa.  St.  209;  93  Am.  Doc  686,  and  note.. 
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[146  Pknnsylvania  State,  144.J 
Ratijication  15  Writing  by  Vendor  op  Sale  bt  Aobnt  Equivalint  t» 
Pkior  Written  Authority,  when.  — A  contract  for  the  sale  of  land, 
•igned  for  the  vendor  by  an  agent  not  authorized  by  writing  to  sign,  will, 
under  the  Pennsylvania  statute  of  frauds,  have  the  same  force  and  ef- 
fect, when  ratified  in  writing  by  the  vendor,  as  though  signed  by  the 
agent  in  pursuance  of  lawful  authority  in  writing,  provided  the  vendee 
has  not  rescinded  it  before  such  ratification.  Where,  therefore,  an  agent 
of  an  equitable  owner  of  laud,  without  being  thereto  authorized  by  writ- 
ing, signs  for  his  principal  an  agreement  to  transfer  to  another  the  con- 
tract under  which  the  principal  holds  the  land,  and  subsequently  the 
principal,  at  the  request  of  the  other  party,  executes  a  formal  assign- 
ment written  on  the  same  sheet  of  paper  with  the  agreement  to  transfer, 
and  specifying  the  same  consideration,  such  assignment  will  operate  as  a 
written  ratification  of  the  agreement  executed  by  the  agent,  and  take  it 
out  of  the  operation  of  the  statute  of  frauds,  notwithstanding  the  pur- 
chaser under  the  agreement  refuses  to  accept  the  assignment  when  after- 
wards tendered  to  him. 

rtoBrilTURB  NOT  RuULTINa  FROM  PLAIMTITr's  DbPAULT  OANNOT  AmCT  HIS 
Rights.  —  Where  a  party  hoUiiug  a  contract  for  the  purchase  of  laud 
■ells  it  to  another,  who  refuses  to  take  and  pay  fur  it,  the  former  will  not 
be  disabled  from  suing  in  affirmance  of  the  sale  of  such  contract  by  rea- 
son of  the  fact  that  after  such  refusal  the  original  contract  became  for- 
feited by  the  failure  to  pay  to  the  vendor  the  moaey  that  became  dne 
nnder  it. 

Assumpsit.     The  amended  statement  of  claim  averred,  in 
Bubstance,  that  on  December  18,  1889,  S.  B.  Donaldson,  ad- 
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ministrator  de  bonis  non  of  Richard  Donaldson,  deceased, 
agreed  in  writing,  in  consideration  of  $150  cash  in  hand  paid 
to  hina,  to  sell  and  convey  to  the  plaintiff,  Mattie  M.  McClin- 
tock, a  certain  tract  of  land  containing  about  211  acres  at  the 
price  of  $50  per  acre,  payable  $1,000  on  January  1,  1890, 
^1,000  on  delivery  of  the  deed  on  or  before  February  1,  1890, 
and  the  balance  in  annual  payments,  to  be  secured  by  bond 
and  mortgage.  The  agreement  provided  that  time  should  be 
of  the  essence  of  the  contract,  and  that  if  the  $1,000  payable 
January  1,  1890,  should  not  be  paid  on  that  day,  the  "option  " 
should  be  null  and  void,  and  the  $150  already  paid  should  be 
-forfeited;  and  that  the  contract  should  be  subject  to  the  ap- 
proval of  the  orphans'  court;  that  on  December  23,  1889,  the 
plaintifiF,  by  her  authorized  agent,  Alexander  McClintock, 
agreed  to  transfer  said  contract  to  the  defendant  company  for 
the  consideration  of  $1,150,  and  at  the  request  of  the  defend- 
ant, the  said  agent  indorsed  thereon  a  receipt,  which  was  signed 
as  follows:  — 

"  Pittsburgh,  Pa.,  December  23,  1889. 
"  Received  of  the  South  Penn  Oil  Company  fifty  dollars  of  the 
ipurchase-money  for  the  within  contract.     The  balance  to  be 
paid  by  26th,  on  making  the  necessary  transfer,  is  to  be  eleven 
liundred  dollars.  "  Mattie  M.  McClintock, 

"By  Alex.  McClintock." 
That  on  December  26,  1889,  the  defendant  indorsed  on  said 
■contract  a  formal  transfer  thereof,  requesting  said  Alexander 
McClintock  to  have  it  duly  executed  and  returned  the  next  day, 
promising  thereupon  to  pay  the  remainder  of  the  consideration; 
that  said  transfer,  as  prepared  by  the  defendant,  was  duly  exe- 
cuted and  acknowledged  by  said  Mattie  M.  McClintock  and 
Alexander  McClintock;  that  on  December  27,  1889,  Alexander 
McClintock  tendered  to  the  defendant  the  said  Donaldson  con- 
tract, with  the  receipt  and  transfer  indorsed  thereon,  and  a 
voucher  for  the  money  due  properly  signed;  but  the  defendant 
refused  to  accept  the  same  and  to  pay  the  balance  of  the  con- 
tract price,  unless  the  said  Alexander  McClintock  could  induce 
the  said  S.  B.  Donaldson  to  make  certain  alterations  in  the  con- 
tract which  the  defendant  desired;  that  the  plaintiff  endeavored 
to  induce  said  Donaldson  to  make  the  alterations  desired  by 
the  defendant,  but  he  refused  to  change  the  contract;  that  the 
plaintiff  then  offered  to  return  to  said  defendant  company  the 
i\hy  dollars  which  had  been  paid  upon  the  contract,  and  re- 
quested the  company  to  cancel  the  assignment  and  to  surren- 
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der  all  rights  granted  to  it  by  the  said  agreement  of  sale;  this 
the  said  company  refused  to  do,  and  notified  said  S.  B.  Don- 
aldson that  the  defendant  company  held  this  option  by  assign- 
ment from  the  plaintiff;  that,  relying  on  the  contract  with  de- 
fendant as  above  set  forth,  the  plaintifif  was  not  prepared  to 
pay  said  Donaldson  one  thousand  dollars,  January  1,  1890, 
and  under  the  terms  of  the  said  contract  with  said  Donaldson, 
forfeited  her  rights  under  the  same,  and  lost  all  the  valuable 
rights  she  had  acquired  thereby.  The  defendant  pleaded  non 
assumpsit,  and  the  case  was  tried  December  3,  1890.  The  al- 
legations of  the  amended  statement  of  claim  were  sustained  by 
testimony  on  the  part  of  the  plaintiff,  and  the  jury  returned  a 
verdict  for  the  plaintiff  for  $1,161.96.  Judgment  was  entered 
upon  the  verdict,  and  a  motion  for  a  new  trial  having  been 
denied,  the  defendant  appealed.  Other  facts  are  stated  in  the 
opinion. 

Boyd  Crumrine,  Henry  McSweeney,  Charles  M.  Thorp,  and 
E.  E.  Crtimrine,  for  the  appellant. 

R.  W.  Irwin,  John  W.  Donnan,  A,  Donnan,  and  M.  C.  Ache- 
son,  for  the  appellee. 

Mitchell,  J.  The  receipt  by  plaintiff's  husband  expressed 
the  fact  of  a  sale,  by  the  acknowledgment  of  receipt  of  part  of 
the  purchase-money,  and  fixed  the  time  and  amount  of  the 
remaining  payment.  All  the  other  terms  of  the  contract,  in- 
cluding the  identification  of  the  subject-matter,  were  shown  by 
the  original  agreement  of  Donaldson,  on  which  the  receipt  was 
indorsed.  The  two  papers  thus  constituted  one  instrument, 
which,  so  far  as  appears  on  its  face,  was  a  sufficient  memoran- 
dum in  writing  to  satisfy  the  statute  of  frauds.  Its  defect  ia 
that  regard  was  dehors  the  instrument  itself,  and  lay  in  the 
want  of  written  authority  in  the  husband  to  act  as  agent  for 
his  wife.  Had  his  authority  been  in  writing  at  that  time,  even 
though  on  a  separate  paper,  no  question  of  the  validity  and 
binding  force  of  the  contract  could  have  arisen.  His  action  as 
agent  was,  however,  formally  ratified  and  adopted  by  the  wife, 
in  writing,  before  any  rescission  or  change  of  position  in  any 
way  by  the  defendant. 

The  exact  question  before  us,  therefore,  is,  whether  such  rati- 
fication by  the  wife,  of  its  own  force,  perfected  and  validated 
the  agent's  original  contract,  or  whether  it  still  required  ac- 
ceptance by  the  grantee. 
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No  case  precisely  in  point  has  been  found,  and  we  are  left 
to  determine  the  question  on  general  principles.  It  is  coi.- 
ceded  that  a  deed  tendered  by  the  vendor,  but  refused  by  the 
vendee,  will  not  validate  a  parol  contract,  and  it  is  argued 
that  the  present  case  stands  upon  the  same  footing.  But  I 
apprehend  that  the  rule  in  question  results  from  the  common- 
law  requirement  that  every  writing  must  be  accepted  before  it 
becomes  a  contract.  It  is  sometimes  said,  however,  that  the 
reason  a  deed  tendered  is  ineffectual  under  the  statute  is,  that 
until  such  tender  the  vendor  was  not  bound;  the  vendee  could 
not  have  held  him,  and  there  being,  therefore,  a  want  of  mu- 
tuality in  the  agreement,  equity  will  not  specifically  enforce 
it.  Whether  the  equitable  doctrine  of  mutuality  has  any 
proper  place  in  cases  arising  under  the  statute  of  frauds  is  a 
vexed  question  on  which  our  decisions  are  not  in  harmony,  and 
are  badly  in  need  of  review  and  authoritative  settlement:  See 
Tripp  v.  Bishop,  56  Pa.  St.  424;  Meason  v.  Kaine,  63  Pa.  St. 
335;  Sands  v.  Arthur,  84  Pa.  St.  479;  and  the  comment  upon 
them  by  Judge  Reed  in  his  treatise  on  the  statute  of  frauds, 
sec.  367.  But  whatever  the  foundation  of  the  rule,  it  is  doubt- 
ful if  the  case  of  ratification  of  an  agent's  act  comes  fairly 
within  it.  If  the  agent  had  been  properly  authorized,  the  con- 
tract would  have  bound  both  parties  in  the  first  instance,  and 
the  settled  rule  is,  that  ratification  is  equivalent  in  every  way 
to  plenary  prior  authority.  The  objection  of  want  of  mutual- 
ity is  not  good  in  many  cases  of  dealing  with  an  agent,  for  if 
he  exceeds  his  authority,  actual  and  apparent,  his  principal 
will  not  be  bound,  yet  may  ratify,  and  then  the  other  party 
will  be  bound  from  the  inception  of  the  agreement.  The  ng- 
gregatio  mentium  of  the  parties  need  not  commence  simulta- 
neously. It  must  co-exist;  but  there  must  be  a  period  when 
the  question  of  contract  or  no  contract  rests  on  the  will  of  one 
party  to  accept  or  reject  a  propoposition  made,  and  this  interval 
may  be  long  or  short.  The  offer,  of  course,  may  be  revoked  or 
withdrawn  at  any  time  prior  to  acceptance,  but  after  accept- 
ance it  is  too  late.  The  contract  is  complete.  If,  in  the  pre- 
sent case,  the  defendants  had  written  a  letter  to  plaintiff,  stat- 
ing that  they  had  made  the  agreement  with  her  husband  as 
agent,  but  that,  his  authority  not  being  in  writing,  they  requested 
her  to  send  them  «a  written  ratification,  and  thereupon  she  had 
written  and  mailed  an  acceptance  and  ratification  of  her  agent's 
act,  there  could  be  no  question  of  the  contract:  Hamilton  v. 
Lycoming  Mut.  Ins.  Co.,  5  Pa.  St.  339,  and  cases  cited  in  3  Am. 
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&  Eng.  Ency.  of  Law,  856,  tit.  Contract;  and  13  Am.  &  Eng. 
Ency.  of  Law,  233,  tit.  Mail.  And  in  effect,  that  is  just  what 
the  defendant  did  here.  It  made  the  original  agreement  with 
the  husband,  evidenced  by  his  indorsement  on  the  Donaldson 
contract,  which  was  delivered  into  its  possession.  On  the  day 
that  payment  was  called  for  by  the  indorsed  agreement,  the 
defendant  further  indorsed  on  the  contract  an  assignment  by 
husband  and  wife,  which  would  be  a  written  ratification  of  the 
most  formal  kind  of  the  husband's  previous  act,  and  as  the 
jury  have  found,  delivered  it  to  the  husband  unconditionally 
for  execution  and  acknowledgment.  The  defendant's  consent 
to  the  contract  sued  upon  was  thus  manifested;  and  upon  ac- 
ceptance by  plaintiff,  the  contract  became  binding  as  a  com- 
mon-law contract  of  both  parties,  and  upon  her  signature  it 
became  a  contract  in  writing  within  all  the  requirements  of 
the  statute.  The  objects  of  the  act,  certainty  of  subject-matter, 
precision  of  terms,  reliability  of  evidence,  and  clearness  of  in-j 
tent  of  the  land-owner,  are  all  secured,  and  we  see  no  particu- 
lar in  which  either  the  letter  or  the  policy  of  the  statute  has 
been  violated. 

The  cases  cited  by  appellee,  though  not  decisions  on  the 
precise  point,  tend  to  sustain  the  conclusion  here  reached: 
Maclean  v.  Dunn,  4  Bing.  722,  was  under  the  English  statute, 
which  requires  only  that  the  agent  should  be  "  lawfully  author- 
ized"; but  the  opinion  of  Lord  Chief  Justice  Best  illustrates 
the  effectiveness  of  ratification  as  equivalent  to  antecedent 
authority.  In  our  own  case  of  McDowell  v.  Simpson,  3  Watts, 
129,  27  Am.  Dec.  338,  the  opinion  of  Kennedy,  J.,  is  clearly 
expressed  that  a  lease  by  an  agent  in  excess  of  any  authority, 
either  parol  or  written,  may  be  ratified,  but  the  ratification  to 
create  a  valid  term  for  seven  years  must  be  in  writing.  So 
far  as  the  case  goes,  it  is  directly  in  line  with  our  present  con. 
elusion,  and  it  lias  never  been  questioned,  but  on  the  contrary 
is  cited  with  approval  in  Dumn  v.  Rotherviel,  112  Pa.  St.  272. 

This  disposes  of  the  main  question  in  the  case,  and  with  it 
the  exceptions  relating  to  the  measure  of  damages  fall.  The 
plaintiff  recovered  only  the  contract  price,  to  which  she  was 
entitled. 

The  only  remaining  assignment  that  need  be  specially  no- 
ticed is  the  fourteenth,  which  is  to  the  refusal  of  defendant's 
point  that  plaintiff,  having  allowed  her  estate  or  interest  in  the 
land  to  lapse  or  become  forfeited  by  non-payment  to  Donald- 
son, was  disabled  fruui  suing  in  affirmance  of  the  contract.    If 
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any  estate  remained  in  plaintiff,  the-  law  would  certainly  re- 
quire her  to  convey  it  to  defendent  upon  payment  of  the  ver- 
dict. But  her  estate  liad  expired,  not  through  any  fault  of 
hers,  but  by  default  of  payment  to  Donaldson,  which  it  was 
not  for  her,  but  for  defendant,  as  purchaser  and  assignee  of 
her  option,  to  make.  It  was  precisely  analogous  to  a  purchase 
by  defendant  of  a  term  which  had  a  month  to  run,  and  a  delay 
in  taking  possession  until  the  expiration  of  the  month,  when 
the  term  was  at  end.  For  such  a  loss  the  purchaser,  not  the 
seller,  is  responsible. 
Judgment  affirmed.  

Thk  Prikoipal  Oasb  involves  a  subject  aboat  whfoh  donbt  and  contro- 
versy  exists,  Mr.  Mechem,  in  his  work  on  agency,  having  expressed  a  prefer- 
ence for  those  decisions  which  refuse  to  permit  a  principal  to  ratify  an 
uuauthorized  contract  without  the  assent  of  the  other  party  thereto:  See 
Atlee  V.  Bartholomew,  69  Mo.  43;  5  Am.  St.  Rep.  103,  and  note  lOl'oll^. 

Agency  — Rbtroactivk  Effbct  of  Ratification.  —  U  one  who  assumes 
to  act  as  agent  for  another  under  pretense  of  authority  signs  his  name,  rati- 
fication by  the  principal  understandingly,  by  an  express  promise  to  pay 
or  by  accepting  a  chattel  mortgage  as  indemnity,  is  equivalent  to  previous 
authority:  Henry  v.  ffeeb,  ,114  Ind.  276;  5  Am.  St.  Rep.  613.  Subsequent 
ratification  gives  an  agency  the  force  and  effect  of  an  original  authority:  Stark 
T.  Sikes,  8  Gray,  609;  69  Am-  Deo.  270,  and  note;  Clealdnd  v.  Walker,  11 
Ala.  1058;  46  Am.  Deo.  238,  and  note;  Despatch  Line  r.  Bellamy  Mfg.  Co., 
12  N.  H.  205;  37  Am.  Dec.  203.  The  ratification  by  the  principal  of  an  un- 
authorized act  of  an  agent  relates  to  the  date  of  such  act  as  between  the 
immediate  parties:  Kempner  v,  Roaenthalt  81  Tex.  12. 
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[140  Prmmsylyamia  Statb,  185.] 

Xjusi  of  Land  fob  Oil  Purfosbs,  Obliqation.^!  Imposed  bt.  —  A  lease  of 
land  for  oil  purposes  imposes  upon  the  lessee  the  duty  to  test  thoroughly 
the  existence  of  oil  in  the  rocks  that  should  bear  it,  and  if  oil  be  found, 
to  sink  so  many  wells  as  may  be  reasonably  necessary,  in  view  of  opera- 
tions on  adjoining  lands,  to  secure  so  much  of  the  oil  from  the  land  de- 
mised as  may  be  obtained  with  profit. 

Lkasb  of  Land  for  Gas  Purposes,  Duty  Ihfosbd  bt. — The  duty  im- 
posed npon  a  lessee  of  land  to  be  operated  for  gas  cannot  be  meaanred  by 
the  same  rule  that  is  applied  in  the  case  of  a  lease  of  land  for  oil  pur- 
poses, because  there  are  important  differences  between  oil  and  gas,  which 
make  it  necessary  to  distinguish  for  some  purposes  between  aa  oil  and  a 
gas  lease. 
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Oas  Lkase  —  Lessee  13  not  QpuND  to  Sink  ADorriosAL  Wells,  when- 

—  Since  the  product  of  a  gas  well  can  only  be  transported  to  a  market 
when  the  volume  and  pressure  are  sufficient,  and  the  sinking  of  another 
well  en  premises  leased  may  have  the  effect  of  so  reducing  the  pressure- 
of  a  producing  well  on  the  same  premises  as  to  make  tlie  product  value- 
less, there  ia  no  implied  covenant  in  a  gas  lease  that  the  lessee  will  put 
down  other  wells  in  addition  to  one  which  he  has  sunk  and  found  to  be 
productive,  but  which  he  has  been  compelled  to  abandon  by  reason  of 
the  happening  of  an  accident  thereto.  It  is  therefore  error  in  an  ac- 
tion brought  by  the  lessor  of  laud  to  be  operated  for  gas  purposes  against 
a  lessee  who  had  sunk  one  paying  gas  well  upon  the  demised  premises  to- 
recover  damages  for  not  sinking  other  wells  upon  the  premises  to  protect 
the  territory  against  the  effect  of  operations  on  adjoining  lands,  to  charge 
that  a  failure  to  sink  such  wells  was  a  breach  of  an  implied  contract  im> 
posing  a  liability  in  damages,  in  the  absence  of  a  reasonable  excuse  for 
such  failure. 

Oas  Well  —  Lbssbs  not  Bottnd  to  Sink  until  Lessor  Locates,  whek. 

—  Where  a  gas  lease  provides  that  the  lessor  shall  designate  the  point  at 
which  all  wells  sunk  on  the  demised  premises  shall  be  located,  if  the  les- 
sor has  not  fixed  upon  a  location  for  a  well,  he  cannot  maintain  an  action 
against  the  lessee  for  failing  to  sink  a  welL 

Assumpsit  to  recover  damages  for  alleged  breaches  of  cove- 
nants contained  in  an  oil  and  gas  lease.  The  plaintiff  leased 
his  farm  of  250  acres  of  land  to  the  Canonsburg  Iron  Com- 
pany, Limited,  and  the  lease  was  subsequently  assigned  to 
the  defendant  company.  The  jury  returned  a  verdict  for  the 
plaintiff  for  one  thousand  dollars,  and  judgment  having  been 
entered  thereon,  the  defendant  appealed.  The  other  facts  are 
stated  in  the  opinion. 

R.  W.  Irwin,  Qeorge  W.  Outhrie,  and  M.  C.  Acheson,  for  the 
appellant. 

James  P.  Bayer,  J.  W.  McDowell,  and  J,  L.  Judson,  for  the 
appellee. 

Williams,  J.  A  lease  of  the  surface  for  agricultural  pur- 
poses implies,  if  it  does  not  express,  an  agreement  on  the  part 
of  the  lessee  to  cultivate  the  demised  premises  in  accordance 
with  the  ordinary  methods  of  husbandry.  Without  such  cul- 
tivation, the  premises  will  not  be  productive,  and  the  landlord 
will  suflfer  a  substantial  loss.  A  lease  of  a  mine  or  a  quarry, 
at  a  rental  to  be  fixed  by  reference  to  the  quantity  of  material 
removed  therefrom,  implies  an  agreement  on  the  p:irt  of  the 
lessee  to  work  the  mine  or  quarry.  The  reason  is,  that  wfiilo 
the  lessor  does  not  lose  his  material  out  of  the  mine  or  quarry* 
he  loses  his  income  therefrom:  Wntnon  v.  O'Hern,  6  Watts,  362; 
Koeh'a  Appeal,  93  Pa.  St.  434.     A  lease  of  land  for  oil  purposes 
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imposes  a  somewhat  difiFerent  obligation  upon  the  lessee.  The 
oil  is  of  such  a  nature  that  if  not  removed  through  wells  upon 
the  surface  of  the  leasehold,  it  may  be  wholly  lost  to  the  owner 
of  the  land  by  reason  of  operations  on  lands  adjoining.  The 
duty  to  develop  the  land — that  is,  to  test  thoroughly  the  exist- 
ence of  oil  in  the  rocks  that  should  bear  it,  and  if  oil  be  found, 
to  sink  so  many  wells  as  may  be  reasonably  necessary,  in  view 
of  surrounding  operations,  to  secure  so  much  of  the  oil  under- 
lying the  land  as  may  be  obtained  with  profit — grows  out  of  the 
nature  of  oil,  and  the  methods  by  which  the  oil  is  reached  and 
brought  to  the  surface.  An  oil  lease  must  be  construed,  there- 
fore, with  a  due  regard  to  the  known  characteristics  of  the 
business:  Brown  v.  Vandergrift,  80  Pa.  St.  142. 

Oil  and  gas  leases  are  ordinarily  combined  in  the  same  ir.i- 
fitrument,  and  are  classed  together.  For  many  purposes,  sue  4 
<;lassification  is  natural  and  appropriate;  but  this  case  brings 
us  to  consider  an  important  difference  between  oil  and  gajs, 
which  makes  it  necessary  to  distinguish  for  some  purposes  be- 
tween an  oil  and  a  gas  lease. 

Oil,  when  brought  to  the  surface,  is  gathered  into  a  receiv- 
ing tank  or  tanks  at  or  near  the  well.  When  necessary  or  de- 
sirable, it  is  removed  by  gravity,  or  by  pumping,  into  the  pipe 
lines  that  serve  the  district  in  which  the  well  is  located,  and 
conveyed  to  storage  tanks,  where  it  remains  until  delivered  to 
a.  purchaser.  It  is  a  matter  of  no  consequence  what  the  press- 
ure may  be  at  the  well,  for  there  can  be  none  in  the  tanks,  ex- 
cept that  of  gravity.  The  well  that  throws  off  violently  its  five 
thousand  barrels  per  day,  and  that  which  reluctantly  gives  up 
four  or  five  barrels  under  the  persuasive  power  of  the  pump, 
will  have  their  product  gathered  into  the  same  lines  of  trans- 
portation, or  resting  in  the  same  storage  tanks.  Gas  cannot 
be  gathered,  stored,  or  transported  in  this  manner.  If  found 
in  sufficient  quantity,  it  is  turned  from  the  well  into  the  line, 
And  the  pressure  at  the  mouth  of  the  well  is  the  motive  power 
■by  which  it  is  driven  through  the  line  to  the  consumer  miles 
away.  If  the  pressure  at  a  given  well  is  much  below  that  in 
the  line  with  which  it  is  connected,  the  gas  from  that  well 
cannot  enter  the  line,  but  will  be  driven  back  by  the  superior 
force  it  encounters  at  the  point  of  connection.  For  this  rea- 
€©n,  a  well  producing  gas  in  sufficient  quantity  to  be  profitably 
utilized,  if  there  was  a  market  for  it  near  at  hand,  may  be  en- 
tirely valueless  if  its  product  must  find  a  market  at  a  distance 
too  great  to  justify  its  transportation  by  a  line  of  its  own.     In 
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an  oil  district,  each  well,  no  matter  how  large  or  how  small  its 
product  may  be,  is  separately  operated,  and  a  well  may  be 
profitably  operated  so  long  as  its  yield  pays  more  than  the 
cost  of  producing  the  oil.  In  a  gas  district  this  is  impracti- 
cable. The  product  of  many  wells  is  gathered  into  one  line,  so 
long  as  the  pressure  is  sufficient.  When  the  pressure  in  any 
one  falls  below  the  standard  necessary  for  purposes  of  trans- 
portation, that  well  must  be  turned  off.  Its  product  cannot 
be  transported  separately,  and  unless  it  can  be  used  near  by, 
it  is  valueless.  These  well-known  facts  peculiar  to  the  pro- 
duction of  gas  must  be  taken  into  account  in  the  construction 
of  leases  for  gas  purposes. 

The  lease  now  before  us  shows  that  the  parties  to  it  were 
familiar  with  these  facts,  and  that  they  dealt  with  the  subject 
intelligently.  The  lease  covered  the  lessor's  farm  of  250  acres, 
was  to  continue  twenty  years,  and  was  for  the  "  sole  and  only 
purpose  of  mining  and  excavating  for  petroleum,  carbon,  oil, 
and  gas."  Operations  were  to  commence  on  the  land  within 
eighteen  months  after  the  execution  of  the  lease,  and  the  lessor 
reserved  to  himself  the  exclusive  right  to  locate  all  wells  that 
should  be  put  down  upon  it.  If  oil  was  not  found  in  paying 
quantities,  but  a  sufficient  flnw  of  gas  was  obtained  by  the 
lessee  to  justify  an  effort  to  utilize  it  beyond  the  premises  on 
which  it  was  found,  the  lessee  was  to  pay  a  money  royalty 
equal  to  ''one  eighth  of  the  net  proceeds"  of  the  gas  so  ob- 
tained and  utilized  off  the  premises.  The  royalty  was  changed 
by  supplemental  agreements,  but  the  question  now  raised  rests 
on  the  provisions  of  the  original  lease.  If  oil  had  been  found 
in  paying  quantities  in  the  first  well,  it  is  probable  that  tlie 
lessee,  although  not  bound  by  an  express  covenant  to  do  so, 
would  have  been  under  obligations  to  put  down  an  additional 
well  or  wells,  so  as  properly  to  test  and  develop  the  production 
of  the  farm  of  the  lessor,  upon  a  consideration  of  the  character 
of  the  territory  and  the  work  being  done  on  adjoining  lands. 
But  oil  was  not  obtained,  and  so  much  of  the  contract  as  re- 
lates to  it  is  now  without  significance.  The  parties  had  an- 
ticipated this  contingency,  and  provided  for  it.  Their  contract 
made  it  the  duty  of  the  lessee  to  pay  a  royalty  for  gas,  if  the 
flow  was  sufficiently  strong  to  enable  him  to  utilize  it  off  the 
premises;  that  is,  if  it  was  sufficiently  strong  to  justify  its 
transportation  by  means  of  a  pijie  line  to  some  market,  off  the 
premises,  for  sale.  In  that  case,  the  royalty  was  to  be  one 
eighth  of  the  net  proceeds  of  the  gas  so  utilized.     The  flow  of 
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gas  was  sufficiently  strong.  The  lessees  arranged  to  utilize  it 
by  means  of  a  branch  line  built  to  reach  this  well.  Mean- 
time it  was  sold  to  another  company  that  continued  to  use  it 
until  at  or  about  the  time  the  line  was  finished,  and  the  well 
turned  into  it.  This  was  in  December,  1886.  It  remained  in 
the  line  until  the  spring  of  1889.  The  packer  got  out  of  order, 
and  an  effort  was  made  to  draw  the  casing  and  clean  out  the 
well.  An  accident  prevented  this  being  done,  and  the  well 
was  abandoned. 

This  action  was  brought  in  1890,  upon  the  theory  that  the 
lessee  was  under  an  implied  covenant  to  put  down  other  wells 
upon  the  premises,  to  protect  its  lines  against  operations  upon 
adjoining  farms  by  other  parties.  This  theory  appears  in  the 
plaintiff's  second  point,  which  is  as  follows:  "That,  having 
commenced  operations  on  this  lease,  the  lessee  and  the  de- 
fendant under  it  were  bound  to  prosecute  the  business  of  devel- 
oping, drilling  for  gas  or  oil,  and  securing  the  same,  without 
interruption,  for  the  common  benefit  of  the  parties."  The 
court  made  answer  as  follows:  "  Affirmed;  unless  the  evidence 
shows  that  there  was  a  reasonable  excuse  for  Such  interrup- 
tion." Again,  in  the  plaintiff's  fifth  point,  the  court  was 
asked  to  say  that  if  the  jury  find  gas  to  be  a  mineral  of  such 
nature  that  if  not  utilized  at  a  proper  time  it  may  be  lost  for- 
ever, then  it  was  the  duty  of  the  defendant  to  operate  the 
plaintiff's  land  so  as  to  secure  the  gas  before  it  was  lost,  and 
its  failure  to  do  so  was  a  breach  of  an  implied  covenant  which 
renders  it  liable  to  damages.  This  point  was  affirmed,  with 
the  following  qualification:  *' Provided,  the  prompt  develop- 
ment and  operation  of  the  plaintiff's  land  was  not  reasonably 
excused  by  facts  and  circumstances  that  may  appear  from  the 
evidence."  The  jury  was  thus  left  to  apply  the  same  rule,  in 
the  same  manner,  to  a  gas  lease,  that  might  be  applied  to  a 
lease  for  the  production  of  oil. 

As  we  have  already  seen,  every  barrel  of  oil  brought  to  the 
surface  may  be  utilized  in  the  same  <vay.  Whether  the  well 
that  produces  it  is  a  strong  one,  yielding  many  barrels  per 
day,  or  a  weak  one,  yielding  but  few,  is  a  matter  that  in  no 
way  affects  the  ability  of  the  producer  to  market  his  oil,  or  the 
price  to  be  obtained  for  it.  In  gas  territory,  the  lessee  may 
sink  many  wells,  and  find  gas  in  them  all,  but  he  can  utilize 
only  such  of  them  as  have  a  volume  and  pressure  sufficient  to 
enable  him  to  transport  the  gas  through  his  line,  and  deliver 
it  to  the  purchaser.     If  no  one  of  them  has  the  requisite  press- 
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ure,  then  no  one  of  them  can  be  utilized;  the  gas  muBt  be 
wasted,  the  cost  of  the  wells  will  be  lost,  and  the  lessor  entitled 
to  no  royalty.  What  is  the  proper  way  to  develop  and  operate 
a  gas  lease  is  therefore  a  question  beset  with  some  diflBculty. 
Its  settlement  requires  some  general  knowledge  of  the  busi- 
ness, and  some  knowledge  of  the  local  field.  The  lessee  may 
have  a  good  well,  from  which  he  can  utilize  the  gas  with  profit. 
He  may  put  down  another  on  the  same  farm,  and  thereby  so 
reduce  the  pressure  in  the  first  as  wholly  to  destroy  its  value, 
without  getting  a  sufficient  pressure  at  the  second  to  enable 
him  to  utilize  that.  The  gas,  if  coming  from  one  well,  would 
be  of  great  value.  Divided  in  such  manner  that  the  volume 
and  pressure  at  each  is  below  the  necessary  standard,  the 
whole  is  lost.  Thus  the  application  of  the  rule  laid  down  by 
the  court  below,  as  the  jury  must  have  understood  it,  might 
result  in  this,  that  the  effort  of  the  lessee  to  discharge  the  im- 
plied obligation  of  his  contract  for  the  common  benefit  should 
end  in  the  total  destruction  of  the  leasehold,  and  a  common 
misfortune.  The  mistake  of  the  court  below  was  in  failing  to 
take  account  of,  and  to  read  into  the  contract  between  the 
parties,  the  peculiar  nature  and  characteristics  of  the  business 
of  producing  and  transporting  gas,  which  the  parties  them- 
selves well  understood,  and  which  their  contract  shows  were 
before  their  minds  when  it  was  entered  into. 

But  the  designation  of  the  point  at  which  all  wells  should 
be  located  was  the  right  of  the  lessor.  We  do  not  see,  in  the 
testimony  as  printed,  that  he  ever  fixed  upon  a  location  for 
another  well,  or  called  upon  the  defendant  to  locate  one  for 
him.  He  says  more  wells  should  have  been  put  down;  but 
the  lessee  had  no  right  to  put  them  down,  except  at  the  points 
which  he  should  indicate  as  the  location  he  had  fixed  upon. 
Whether  the  defendant  is  justified  in  abandoning  the  premises 
altogether  because  of  the  accident  to  the  well  in  1889  is  a  dif- 
ferent question,  and  one  not  fairly  raised  upon  this  record. 
The  defendant  cannot  hold  the  premises  and  refuse  to  operate 
them.  This  question  may  assume  more  importance  upon 
another  trial. 

The  judgment  is  reversed,  and  a  venire  facias  ds  nov0 
awarded.  

CcsTox  OR  UsAoi  —  EviociroB  OF,  TO  An>  nr  CoirvrBTmro  OoimiAOTst 
See  note  tu  Umith  v.  Clev,  II  Am.  St.  Rep.  632;  note  to  Mutual  A—uranet 
Society  V.  ScoUith  Union  etc.  Ins.  Co.,  10  Am.  St.  Rep.  826;  note  to  Willmer- 
ing  V.  McOauijltey,  6  Am.  Rep.  678.     Usage  may  be  proved  to  aid  in  coottru- 
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ing  a  contract,  or  th«  manner  of  discharging  some  duty  or  performing  some 
act,  bat  it  must  relate  to  facts,  and  must  be  shown  to  be  uniform  and  gea< 
erally  known:  Cox  v.  O'RiUy,  4  Ind.  368;  68  Am.  Dec.  633,  and  note.  If 
the  parties  to  a  lease  of  land  for  oil  and  gas  purpose*  have  stipulated  how 
many  wells  shall  be  put  down,  no  implication  can  be  raised  that  any  greater 
number  are  to  be  drilled  in  accordance  with  a  custom  for  the  moat  efifeotire 
operations:  Stoddard  v.  Emery,  128  Pa.  St.  436. 


Geible  v.  Smith. 

[146  FSNNSYLVANIA  STATX,  276.] 

Easement  or  Servitude,  Property  Passes  Subject  to,  whbit.  — Where  » 
continuous  and  apparent  easement  or  servitude  is  imposed  by  the  owner 
of  real  estate  on  a  part  thereof  for  the  benefit  of  another  part,  and  the 
portions  are  subsequently  conveyed  to  different  persons,  the  purchaser 
of  the  servient  property,  in  the  absence  of  an  express  reservation  or 
agreement,  takes  it  subject  to  the  easement  or  servitude. 

Trespass.     The  facts  are  stated  in  the  opinion. 

Lev.  McQuistion,  J.  B.  Bredin,  and  J.  C.  Vanderlin,  for  the 
appellant. 

S.  F.  Bowser,  John  M.  Thompson,  and  William  Thompson^  for 

the  appellees. 

Sterrett,  J.  After  some  progress  had  been  made  in  the 
trial,  the  parties,  by  writing  filed,  agreed  to  dispense  with  the 
jury,  and  submitted  the  decision  of  their  cause  to  the  learned 
president  of  the  common  pleas,  who,  after  full  hearing,  found 
the  facts,  decided  the  questions  of  law  arising  thereon,  and  di- 
rected judgment  to  be  entered  in  favor  of  the  defendants  for 
costs,  which  was  accordingly  done.  The  findings  of  fact  and 
conclusions  of  law  are  fully  set  forth  in  the  opinion.  An  ex- 
amination of  these,  in  connection  with  the  evidence  relating 
thereto,  has  satisfied  us  that  there  is  no  error  in  either  that 
calls  for  a  reversal  of  the  judgment. 

It  is  unnecessary  to  refer  at  length  to  the  facts  relating  to 
the  easement,  etc.,  which  is  the  subject  of  this  contention.  It 
appears,  inter  alia,  that  Charles  DufiFy,  owner  of  a  lot  fronting 
thirty-four  feet  on  South  Main  Street,  in  the  borough  of  But- 
ler, improved  the  same  in  1878,  by  erecting  on  the  front 
thereof  a  two-story  brick  building,  divided  by  a  wall  extending 
from  foundation  to  roof.  The  first  story  was  arranged  for  two 
separate  storerooms;  the  second  for  other  purposes.  In  erect- 
ing these  buildings,  Dufiy,  in  connection  with  Rufi",  who  owned 
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the  adjoining  lot  on  the  north,  constructed  a  stairway,  with 
hall  at  the  head  thereof,  for  the  purpose  of  reaching  the  sec- 
ond story  of  their  respective  buildings,  each  contributing  to 
the  space  necessary  for  that  purpose.  That  stairway  and  hall, 
and  a  hall  leading  therefrom  across  the  second  story  of  DuflFy's 
buildings  to  the  south  line  thereof,  were  continuously  used  by 
the  tenants  of  the  second-story  rooms,  as  their  only  means  of 
ingress  and  egress,  from  the  time  the  buildings  were  completed 
until  the  bringing  of  this  suit.  No  other  provision  was  ever 
made  for  reaching  the  second  story  of  either  of  the  buildings. 

In  1879,  after  completion  of  the  buildings,  Duffy  sold  and 
conveyed  to  plaintiff  the  storeroom  or  building  on  the  north- 
erly side  of  the  lot  and  adjoining  Ruff,  on  which  said  stairway 
and  halls  were  constructed.  Plaintiff  thereupon  went  into  pos- 
session, and  never  questioned  the  right  to  use  said  stairway 
and  halls  for  the  purpose  of  ingress  and  egress  to  and  from 
the  second  story  of  the  other  building,  until  after  the  same  was 
purchased  by  and  in  the  possession  of  the  defendants,  to  whom 
Duffy  conveyed  in  1890.  From  the  completion  of  the  buildings 
in  1879,  until  after  defendants  purchased  and  went  into  pos- 
session of  the  southerly  building,  the  "union"  stairway,  as  it 
is  called  by  the  court  below,  and  halls,  were  continuously, 
openly,  and  peaceably  used  by  all  the  occupants  of  the  two 
buildings.  With  full  knowledge  of  the  easement  or  servitude 
thus  imposed  upon  the  northerly  part  of  the  lot,  for  the  com- 
mon use  and  benefit  of  both  buildings,  the  plaintiff  purchased 
and  took  possession  of  the  same.  With  like  knowledge,  and 
with  no  notice,  actual  or  constructive,  to  the  contrary,  defend- 
ants bought  and  went  into  possession  of  the  southerly  build- 
ing. In  such  circumstances,  the  plaintiff  is  not  in  a  position 
to  question  the  right  of  defendants  to  use  the  stairway  and 
halls;  and  on  principle  as  well  as  authority,  the  learned  judge 
was  right  in  so  holding. 

It  is  well  settled,  that  on  the  conveyance  of  several  parcels 
of  land,  there  is  an  implied  grant  or  reservation,  as  the  case 
may  be,  of  all  apparent  and  continuous  easements  or  incidents, 
of  property  which  have  been  created  or  used  by  the  vendor 
during  the  unity  of  possesion,  though  they  could  not  then, 
from  his  general  ownership,  have  a  legal  existence:  Wash- 
burn on  Easements,  73;  Goddard  on  Easements,  119.  Where 
a  continuous  and  apparent  easement  or  servitude  is  imposed 
by  the  owner  of  real  estate  on  a  part  thereof  for  the  benefit  of 
another  part,  the  purchaser  at  private  or  judicial  sale,  in  the 
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absence  of  an  express  reservation  or  agreement,  takes  the 
property  subject  to  the  easement  or  servitude:  Cannon  v. 
Boyd,  73  Pa.  St.  179;  Overdeer  v.  Updegraff,  69  Pa.  St.  110; 
Zell  V.  Universalist  Sac,  119  Pa.  St.  390;  4  Am.  St.  Rep.  654; 
Pierce  v.  Cleland,  133  Pa.  St.  189. 

Further  comment  is  unnecessary.  Neither  of  the  specifica- 
tions is  sustained. 

Judgment  affirmed.  

Easement  —  When  Tbaksterrbd.  —  A  sale  of  real  estate  on  which  the 
owner  has  imposed  a  continuous  or  apparent  estsement  for  another  part  of 
his  property  is,  in  the  absence  of  some  stipulation  to  the  contrary,  subject 
to  such  easement:  Zell  v.  Univeraaliat  Soc,  119  Pa.  St.  390;  4  Am.  St.  Rep. 
654,  and  note;  National  etc.  Bank  v.  Cunningham,  46  Ohio  St.  575;  OatvaUi  v. 
Wolf,  126  111.  542;  note  to  Kuiz  v.  McCune,  99  Am.  Dec.  89;  extended  note 
to  Elliott  ▼.  Jihftt,  57  Am.  Dec.  769.  But  aa  easement  not  of  strict  necessity 
will  not  pass  by  implied  grant  unless  it  is  apparent  and  continuous:  Bonell 
V.  Bldkemore,  66  Miss.  136;  14  Am.  St.  Rep.  550,  and  note.  A  perpetual 
easement  in  land,  when  created  by  grant  or  some  proceeding  equivalent  to  a 
l^raut,  oonstitaes  a  freeboldt  Gkaplin  v.  Comnmtionert,  126  UL  264. 
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[146  Pbnnstlvania  State,  844.] 
Sherot  mat  Show  his  Return  of  Nulla  Bona  to  bb  True  though  He 
HAD  Made  a  Levt.  —  When  a  sheriff,  whether  indemnided  or  not,  re- 
turns an  execution  nulla  bona,  he  does  so  at  his  own  risk,  and  if  it  is 
shown  that  there  is  property  of  the  defendant  which  he  might  and  ought 
to  have  levied  upon,  he  will  be  responsible  to  the  plaintiff;  but  it  is  com. 
petent  for  him  to  show  that  the  property  pointed  out  to  him,  and  upon 
which  he  made  an  actual  levy  which  he  subsequently  abandoned,  was  the 
property  of  a  stranger,  and  it  is  error  to  refuse  to  permit  him  to  show 
that  fact. 

Action  against  a  sheriflf.  The  jury  returned  a  verdict  for 
the  plaintiff  for  $119.37,  and,  a  rule  for  a  new  trial  having 
been  discharged,  judgment  was  entered,  from  which  the  de. 
fendant  appealed.     The  other  facts  are  stated  in  the  opinion 

R.  B.  Pettyy  for  the  appellant. 

/.  Y.  Woods  and  H.  S.  Floyd,  for  the  appellee. 

Paxson,  C.  J.     The  plaintiff  issued  a  testatum  fieri  faeiat 

■out  of  the  court  of  common  pleas  of  Westmoreland  County,  di- 
rected to  the  defendant  as  sheriff  of  Allegheny  County,  and 
instructed  him  to  levy  upon  certain  personal  property  alleged 
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by  the  plaintiflF  to  belong  to  Carson,  the  defendant  in  the  exe- 
cution. The  sheriff,  levied  upon  the  property  referred  to,  but 
subsequently  becoming  satisfied  that  Carson  was  not  the 
owner,  he  abandoned  the  levy  and  returned  his  writ  nulla  bona. 
It  does  not  appear  that  he  claimed  to  be  indemnid  ..1,  nor  that 
indemnity  was  tendered  him.  This  suit  was  brought  to  re- 
cover damages  for  not  proceeding  to  sell  the  property  levied 
upon. 

Upon  the  trial  in  the  court  below,  the  defendant  offered  to 
prove  by  Mrs.  Agnes  Jane  Carson,  the  witness  on  the  stand, 
that  she  was  the  wife  of  Robert  Carson,  the  defendant  in  the 
execution  upon  which  the  levy  had  been  made  by  the  sheriff; 
that  in  the  year  1882,  a  decree  was  made  entitling  her  to  the 
benefits  of  the  act  of  April  3,  1872  (P.  L.  35),  entitled  "An 
act  entitling  married  women  to  the  benefit  of  their  separate 
earnings";  and  that  the  horses,  wagon,  and  household  furni- 
ture, levied  on  by  the  sheriff  in  this  case,  were  her  separate 
property,  bought  and  paid  for  with  her  money.  This  offer  was 
rejected  by  the  court,  and  forms  the  subject  of  the  first  speci- 
fication of  error. 

The  defendant  was  sued  for  making  a  false  return.  The 
offer  was  to  prove  that  his  return  was  true;  that  the  defendant 
in  the  execution  had  no  goods  upon  which  he  could  levy,  and 
that  the  property  which  was  pointed  out  to  the  sheriff  as  the 
property  of  said  defendant  was  in  fact  the  property  of  some 
one  else.  It  would  certainly  be  a  severe  rule  to  hold  that 
when  a  sheriff  is  sued  for  making  a  false  return  he  could  not 
show  that  his  return  was  true.  This  is  precisely  what  we  are 
asked  to  do  in  this  case.  The  learned  judge  based  his  ruling 
upon  Miller  v.  Commonwealth,  5  Pa.  St.  294.  It  is  true,  there 
was  an  offer  to  prove  in  that  case  that  the  goods  levied  upon 
did  not  belong  to  the  defendant  in  the  execution,  which  offer 
was  rejected  by  the  court  below  and  aflirmed  here.  But  in 
that  case  the  sheriff  had  returned  a  levy,  and  the  rejected  offer 
was  simply  to  contradict  his  own  return.  After  having  returned 
to  the  court  that  he  had  "levied  on  a  horse,  wagon,  sleigh,  and 
clock,"  the  property  of  the  defendant  in  the  execution,  he  cer- 
tainly had  no  right  to  show  that  said  property  belonged  to 
8onie  one  else.  His  mouth  was  closed  by  his  official  return. 
As  was  said  by  Justice  Coulter  in  that  case:  "Thus  when  he 
returns  goods  levied,  with  a  schedule,  he  assumes  tiie  respon- 
sibility that  they  belong  to  the  defendant;  and  he  will  after- 
wards, as  a  general  rule,  be  estopped  from  denying  that  they 
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were  such."  Where  the  sheriff  returns  a  levy  upon  personal 
property,  it  is  a  satisfaction  of  the  judgment  pro  tanto,  and 
there  is  every  reason,  in  good  sense  and  public  policy,  why  he 
should  not  be  allowed  to  contradict  his  return.  In  the  case 
in  hand,  there  was  no  return  of  a  levy;  the  return  was,  as  be- 
fore stated,  nulla  bona;  and  the  single  question  is,  whether  he 
can  show  that  his  return  was  true. 

It  was  contended,  however,  that  the  sheriff  was  fixed  because 
he  had  made  an  actual  levy.  It  was  true  that  certain  goods 
had  been  pointed  out  to  him  as  the  property  of  the  defendant 
in  the  execution,  and  he  had  levied  upon  them.  But  was  this 
an  oflficial  declaration  on  his  part  that  they  did  belong  to 
the  defendant?  At  that  time  he  had  no  personal  knowledge 
in  regard  to  the  ownership,  except  the  plaintiff's  statement. 
If  that  statement  was  not  true,  if  the  property  did  not  belong 
to  the  defendant,  if  the  plaintiff  had  deceived  him  in  this  re- 
gard, was  he  bound  to  go  on  and  sell,  or  return  a  levy,  when 
he  knew  the  property  belonged  to  some  other  person?  Where 
the  sheriff  has  a  reasonable  doubt,  and  the  property  is  claimed 
by  a  third  person,  he  may  demand  indemnity,  and  if  it  is  re- 
fused, he  may  decline  to  levy  and  sell,  and  apply  to  the  court 
for  relief:  Spangler  v.  Commonwealth^  16  Serg.  &  R.  68;  16  Am. 
Dec.  548.  And  the  interpleader  act  provides  a  remedy  by 
which  the  sheriff  may  be  protected  in  cases  of  doubt.  But 
where  he  is  in  no  doubt,  —  where  he  knows  the  property  pointed 
out  belongs  to  a  stranger,  —  is  he  bound  upon  the  penalty  of  his 
official  bond  to  proceed?  It  is  true,  if  he  does  not,  he  takes 
the  risk;  that  is,  he  acts  as  a  judge  in  his  own  case.  Yet, 
does  he  incur  any  further  penalty  than  to  be  mulcted  in  dam- 
ages in  case  it  turns  out  that  he  was  mistaken?  May  he  not 
show,  in  support  of  his  return  of  nulla  6ona,  that  in  point  of 
fact  the  defendant  in  the  execution  had  no  goods  upon  which 
he  could  levy? 

The  proposition  that  a  sheriff  is  bound  to  violate  the  law, 
and  commit  a  trespass  by  levying  upon  property  which  he 
knows  to  belong  to  A,  upon  an  execution  against  B,  has  no 
support  in  reason  or  authority.  This  very  point  was  made  in 
Commonwealth  v.  Watinough,  6  Whart.  117.  There,  the  court 
below  was  asked  to  instruct  the  jury  that,  as  the  plaintiffs  had 
offered  to  indemnify  the  sheriff,  he  was  bound  to  proceed, 
whether  the  defendant  in  the  execution  was  the  owner  or  not. 
This  the  court  refused,  and  this  court,  through  Justice  Ken- 
nedy, sustained  the  refusal  in  a  very  emphatic  manner.     It 


Jan.  1892.]  Dobnin  v.  McCandless.  801 

was  said  by  that  learned  justice,  at  page  140:  "  It  would  cer- 
tainly have  been  a  most  palpable  error  in  the  court,  if  it  had  af- 
firmed the  proposition  advanced  by  the  plaintiff's  counsel  on 
this  point.  It  would,  in  effect,  have  been  declaring  that  it  was 
the  duty  of  the  sheriff  to  do  an  illegal  act  because  the  plaintiffs 
had  offered  to  indemnify  him  if  he  did  so;  for  surely  it  cannot 
be  seriously  alleged  that  it  would  not  be  an  illegal  act,  and  a 
most  glaring  violation  of  law,  in  a  sheriff  to  seize  and  sell) 
knowingly,  the  property  of  a  stranger  or  third  person,  under 
an  execution,  who  was  nowise  liable  for  the  payment  of  the 
debt  or  money  thereby  directed  to  be  levied The  sher- 
iff, it  is  true,  is  bound  to  take  property,  when  pointed  out  to 
him  by  the  plaintiff  in  the  execution  as  belonging  to  the  de- 
fendant, if  it  be  his  in  fact,  though  it  may  be  doubtful  at  the 
time  whether  it  is  so  or  not,  if  the  plaintiff  offers  to  indemnify 
him.  And  if  he  should  refuse  in  such  case,  after  an  indemnity 
offered,  to  proceed  against  the  property  under  an  execution, 
and  the  plaintiff,  in  a  suit  brought  against  the  sheriff  for  not 
having  so  proceeded,  should  show  clearly  that  the  defendant 
in  the  execution  was  the  owner  of  it  at  the  time,  the  plaintiff 
would  be  entitled  to  recover;  but  not  otherwise.  So  that  the 
sheriff,  if  he  refuses  to  take  and  sell  the  property,  after  being 
offered  an  indemnity  by  the  plaintiff,  takes  the  risk  and  re- 
sponsibility upon  himself  of  showing,  if  sued  afterwards  by 
the  plaintiff,  that  the  property  did  not  belong  to  the  defendant 
named  in  the  execution;  and  this  is  the  most  that  can  be 
claimed  of  him." 

I  have  quoted  from  this  opinion  at  some  length,  for  the  rea- 
son that  we  believe  it  embodies  the  true  rule  upon  this  subject. 
The  criticism  that  it  applies  to  a  case  of  stocks  is  without 
merit.  The  decision  is  placed  upon  a  broad  ground  that  ap- 
plies equally  to  other  species  of  property.  The  doctrine  of 
that  case  is  fully  affirmed  in  Commonioealth  v.  Vandyke^  57 
Pa.  St.  34,  where  it  was  held  that  in  an  action  for  a  false  re- 
turn of  ntUla  bona,  unless  that  it  appears  that  the  property 
pointed  oat  belonged  to  the  defendant  in  the  execution,  an 
offer  to  indemnify  the  sheriff  will  not  make  him  liable.  The 
true  rule  to  be  deduced  from  the  authorities  is  this:  that  when 
the  sheriff  returns  an  execution  nulla  bona,  he  does  so  at  his 
own  risk,  and  if  it  is  shown  that  there  is  property  of  the  de- 
fendant  which  he  might  and  ought  to  have  levied  upon,  he  will 
be  responsible.  It  is  competent,  however,  for  him  to  show  that 
the  property  pointed  out  to  him  was  the  property  of  a  stranger. 

▲M.  ST.  Rtr.,  Vou  XXVIII.— 61 
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In  other  words,  he  may  show  his  return  to  be  true,  for  if  true, 
the  plaintiff  in  the  execution  has  sustained  no  injury. 

The  judgment  is  reversed,  and  a  venire  facias  de  novo 
awarded.  

Shkbttts  —  DoTT  OF,  IK  Lkvtino  Exrcution.  —  If  a  aheriflP  fafls  to  nmke 
a  levy  on  the  personal  property  in  the  possession  of  a  defendant,  he  can  only 
discharge  himself  from  liability  by  showing  that  the  property  was  not  subject  to 
levy,  and  the  burden  of  proof  is  on  him:  People  v.  Palmer,  46  111.  398;  95  Am. 
Dec.  418,  and  extended  note.  If,  by  reason  of  any  neglect  of  the  sheriff,  any  prop- 
erty escapes  levy,  he  is  liable  to  the  execution  plaintiff  for  any  loss  incurred 
thereby:  Dunlap  v.  Berry,  4  Scam.  327;  39  Am.  Dec.  413.  In  an  action 
against  a  sheriff  for  a  failure  to  make  a  return  on  an  execution  delivered  to 
him  within  sixty  days  after  its  delivery,  proof  of  the  delivery  and  failure  to 
return  establishes  prima  fade  plaintiff's  right  to  recover  the  full  amount 
that  defendant  was  ordered  in  the  execution  to  collect:  Pack  v.  Oilbert,  124 
N.  Y.  612. 
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[146  PENNSYLVANIA  STATB,  *76.] 

JSrroneous  Telegram,  Recipient  or,  not  Chargeable  with  Ck>NTRiBc< 
TORT  Negligence,  when.  —  Where  the  recipient  of  a  telegraph  message 
aent  from  Staten  Island,  but  appearing  to  have  been  sent  from  South 
'Carolina,  after  going  to  the  telegraph  office  to  make  inquiry  and  finding 
it  closed,  hais  been  misled  into  taking  a  fruitless  trip  to  South  Carolina, 
it  cannot  be  said  as  matter  of  law  that  he  is  chargeable  with  contributory 
negligence. 

Repetition  ovTblsgrah,  Role  of  Company  Requiring,  not  Applicable  to 
Recipient.  —  The  rule  of  a  telegraph  company  in  relation  to  the  repeti- 
tion of  messages  to  guard  against  mistakes,  and  limiting  itd  liability  for 
nnrepeated  messages,  applies  only  to  the  sender,  and  not  to  the  receiver 
of  the  message. 

Trespass.  At  the  trial  the  plaintiff  testified  that  he  resided 
at  McKeesport,  Pennsylvania,  and  had  a  sister  living  in  Long 
Island  City,  New  York;  that  his  sister  had  disappeared  sonae 
time  during  the  first  week  of  May,  1889,  and  he  had  gone  to 
New  York  to  search  for  her;  that  fearing  she  had  been  drowned, 
he  left  word  at  the  morgues  in  New  York  City,  Jersey  City, 
Brooklyn,  and  Staten  Island,  to  telegraph  him  immediately  in 
■case  his  sister's  body  should  be  found;  that  a  few  days  after 
his  return  to  McKeesport  the  following  message  was  delivered 
to  him  on  the  street  by  the  defendant  company:  "  May  12, 
1889.  Quarantine,  8.  C.  (I.)  To  Daniel  S.  Cobin,  McKeesport, 
Pennsylvania.  Found  the  body  of  Mary  E.  Cobin.  Coroner 
Hughes,  Clifton,  S.  C.  (1)."     In  the  message  as  delivered,  the 
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C.  was  written  over  the  I.  The  blank  upon  which  it  was  writ- 
ten contained  the  following  conditions:  "This company  trans- 
mits and  delivers  messages  only  on  conditions  limiting  its 
liability,  "which  have  been  assented  to  by  the  sender  of  the 
following  message.  Errors  can  be  guarded  against  only  by 
repeating  a  message  back  to  the  sending  station  for  compari- 
son, and  the  company  will  not  hold  itself  liable  for  errors  or 
'  delays  in  transmission  or  delivery  of  unrepeated  messages,  be- 
yond the  amount  of  tolls  paid  thereon;  nor  in  any  case  where 
the  claim  is  not  presented  in  writing  within  sixty  days  after 
the  message  is  filed  with  the  company  for  transmission.  This 
is  an  unrepeated  message,  and  is  delivered  by  request  of  the 
sender,  under  the  conditions  named  above."  The  plaintiff 
testified  that  he  was  uncertain  whether  the  message  meant 
Staten  Island  or  South  Carolina,  and  went  to  the  telegraph 
office  to  inquire,  but  finding  it  closed,  he  showed  the  message 
to  a  clerk  in  a  drug-store  in  the  same  building,  who  informed 
him  that  it  was  South  Carolina;  that  by  an  early  train  next 
morning  he  started  for  Clifton,  South  Carolina,  and  on  his  re- 
turn from  that  state  he  found  that  his  sister's  body  had  been 
recovered  at  Clifton,  Staten  Island.  Evidence  was  given  as 
to  his  traveling  expenses.  The  first  specification  referred  to 
in  the  opinion  was  the  refusal  of  the  court  to  charge  the  jury, 
at  the  request  of  the  defendant:  "  1.  That,  under  all  the  evi- 
dence in  this  case,  their  verdict  should  be  for  the  defendant." 
The  second  specification  referred  to  in  the  opinion  was  the 
court's  refusal,  at  the  request  of  the  defendant,  to  charge:  "2. 
That,  as  under  the  uncontradicted  evidence  this  is  an  unre- 
peated message,  and  no  request  was  made  to  repeat  the  same, 
or  charge  paid  therefor,  there  can  be  no  recovery  beyond  the 
amount  paid  for  sending  the  message."  Tlie  other  specifica- 
tion referred  to  in  the  opinion  was,  that  the  court  erred  in  giv- 
ing the  following  charge  to  the  jury:  "Again,  it  is  claimed  that 
on  the  face  of  the  telegram  or  paper  sent  to  him  or  delivered 
to  him,  it  is  said  that  the  company  does  not  guarantee  the 
correctness  of  the  message  unless  it  be  repeated.  It  is  not 
necessary  for  us  to  say  whether  or  not  that  is  valid.  I  do  not 
understand  any  sucii  provision  on  the  face  of  their  paj)er,  or 
the  copy  delivered  to  the  party,  will  save  them  from  the  con- 
sequences of  their  own  negligence.  They  are  to  be  treated  as 
common  carriers  in  that  way."  The  jury  returned  a  verdict 
for  the  plaintiff  for  171.25,  and  from  the  judgment  entered 
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thereon  the  defendant  appealed.     Other  facts  are  stated  in 
the  opinion. 

George  B,  Oordon,  John  Dalzellt  and  William  Scottj  for  the 
appellant. 

T.  C,  Jones,  for  the  appellee. 

Per  Curiam.  The  learned  judge  below  could  not  have  with- 
drawn this  case  from  the  jury,  as  requested  by  defendant's  first 
point.  See  first  specification.  There  was  a  palpable  error  in 
the  telegram,  by  which  the  plaintiff  was  misled,  and  by  reason 
thereof  incurred  considerable  expense  in  a  fruitless  journey  to 
South  Carolina.  It  is  no  answer  to  this  to  say  that  some 
persons  might  not  have  been  misled  by  such  a  blunder,  and 
would  have  made  further  inquiry  before  starting  upon  the 
journey.  In  point  of  fact,  the  plaintiff  was  misled,  and  we 
cannot  say  he  was  guilty  of  contributory  negligence. 

Nor  do  we  think  the  fact  that  the  message  was  not  repeated 
has  any  bearing  upon  the  case.  See  second  specification.  The 
condition  in  repeated  messages  applies  to  the  person  sending 
the  message,  not  to  its  recipient:  Western  Union  Tel.  Co.  v. 
Richman,  19  Week.  Notes,  569.  In  New  York  etc.  Tel.  Co.  v. 
Dryburgy  35  Pa.  St.  298,  78  Am.  Dec.  338,  it  was  held  that  the 
company  was  not  excused  from  liability  to  third  persons  for 
damages  sustained  by  the  negligent  transmission  of  an  erro- 
neous message,  by  the  fact  that  the  sender  did  not  pay  for  its 
being  repeated  back,  in  accordance  with  a  rule  of  the  company 
whereby  they  limited  their  responsibility  to  the  transmission 
of  messages  that  should  be  repeated  back.  What  has  been 
said  covers  the  remaining  specifications  of  error. 

Judgment  affirmed.  

Telegraph  Companies  —  Liabilitt  to  Rkobivrh  ov  MsssAoa  roR  m 
IitAOCUBACT.  —  The  receiver  of  a  telegraphio  message  may  recover  damages 
for  such  loBi  as  he  may  have  safiFered  through  the  negligence  of  the  company 
in  allowing  the  message  to  be  changed  or  altered:  WeaUim  Union  TeL  Co.  v. 
DuboU,  128  III  248;  15  Am.  St.  Rep.  109,  and  note.  The  liability  of  a  tele- 
graph company  to  the  receiver  of  a  message  transmitted  by  it  is  not  altered 
by  the  fact  that  the  sender  did  not  insure  it  or  have  it  repeatedt  Ifetf 
York  tie.  TtLGa.T.  Dryburg,  85  Pa.  St  298;  78  Am.  De&  S38. 
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Estate  op  Gob,  Deoeasbd. 

(146  Pennsylvania  Statk,  43L] 
ExEounoiT,  Lkoaot  not  Liable  to,  in  Hands  or  EzsomoR,  wrbn.  — . 
Where  a  testatrix  in  her  will  declares  that  a  legacy  bequeathed  by  her 
■hall  not  be  seized  or  levied  npon  for  the  debts  of  the  legatee,  snob  legacy 
cannot,  while  in  the  bauds  of  the  executor,  be  taken  under  execution  by 
ft  judgment  creditor  of  such  legatee. 

The  account  of  the  executor  of  the  will  of  Catharine  Goe, 
deceased,  showing  a  balance  of  personalty  for  distribution  to 
the  legatees,  was  called  for  audit  January  15,  1891.  A  por- 
tion of  the  share  of  John  S.  Goe,  one  of  the  nine  children  and 
legatees  of  the  testatrix,  was  claimed  by  the  Monongahela  Na- 
tional Bank,  under  an  execution  attachment  from  a  judgment 
in  its  favor  against  said  Jolin  S.  Goe,  the  writ  having  been 
served  upon  the  executor  on  December  13,  1889.  John  &• 
Goe's  share  of  said  estate  was  also  claimed  by  Irene  C.  Goe, 
daughter  of  said  John  S.  Goe,  under  an  assignment  dated  Au- 
gust 17, 1889.  The  auditing  judge  awarded  the  share  of  John 
S.  Goe  to  Irene  C.  Goe,  the  assignee  thereof.  A  final  decree 
was  made  confirming  this  adjudication,  and  the  bank  ap- 
pealed.    Other  facts  are  stated  in  the  opinion. 

C.  C.  Dichy  and  W.  0.  Guiler^  for  the  appellant. 

T.  B.  Searightf  for  the  appellee. 

Per  Curiam.  By  agreement  of  counsel  filed,  the  issue  here 
is  narrowed  down  to  the  single  question,  whether  "  the  legacy 
given  to  the  said  John  S.  Goe  by  the  said  testatrix  is  attach- 
able by  appellant  in  the  hands  of  her  executor." 

The  will  of  Catharine  Goe,  the  testatrix,  contains  the  fol- 
lowing clause:  "  It  is  my  distinct  will  and  desire  that  none  of 
the  effects,  real,  personal,  or  mixed,  as  above  devised  and  be- 
queathed to  my  children,  or  to  either  of  them,  can  be  seized 
upon  or  levied  upon  for  any  debt  or  claim  whatsoever  against 
my  husband,  Henry  B.  Goe,  or  against  any  one  of  my  said 
children." 

This  attachment  was  laid  upon  the  fund  in  the  hands  of  the 
executor.  In  Beck's  Estate,  133  Pa.  St.  51,  19  Am.  St.  Rep. 
623,  the  gifts  to  Elizabeth  Beck  were  given  to  her  "expressly 
upon  condition  that  they  shall  not  be  liable  to  be  attached  or 
seized  for  the  debts  or  moneys  which  said  Elizabeth  Beck  may 
owe  at  the  time  of  my  decease,  but  that  the  whole  amount  of 
her  share  shall  be  paid  directly  to  said  Elizabeth  Beck  by  my 
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executor,  without  diminution  for  the  payment  of  her  said  in- 
debtedness." In  that  case,  we  held  that  the  money  was  not 
attachable  in  the  hands  of  the  executor,  and  that  the  clause 
in  the  will  protected  it  in  its  transit  from  the  executor  to  the 
legatee.  While  the  clause  above  cited  differs  somewhat  from 
the  will  of  Catharine  Goe,  we  think  the  legal  effect  is  the 
same.  The  testatrix  has  declared  emphatically  that  the  lega- 
cies to  her  children  shall  not  be  seized  or  levied  upon  for  debt. 
She  had  a  right  to  protect  her  estate  against  creditors  of  the 
children.  She  could  have  so  protected  it,  even  after  they 
came  into  the  beneficial  enjoyment  of  it.  She  does  not  do 
this.  She  merely  protects  it  in  transit.  After  it  reaches  the 
hands  of  the  children,  it  becomes  their  property  absolutely, 
and  liable  to  all  the  incidents  of  property,  among  which  is 
that  of  execution  and  attachment.  We  think  the  case  is  ruled 
by  Beck's  Estate,  133  Pa.„St.  51;  19  Am.  St.  Rep.  623. 

The  decree  is  affirmed  and  the  appeal  dismissed,  at  the  costs 
of  the  appellant.  

Lboact  —  Condition  that  Legacy  shall  be  Exempt  trom  Execution. 
—  A  legacy  bequeathed  by  a  testator  upon  the  condition  that  while  it  is  in 
the  hands  of  the  executor  it  shall  not  be  liable  for  the  debts  of  the  legatee 
is  valid,  and  is  not  subject  to  execution  by  a  judgment  creditor  of  the  legatee 
while  in  the  hands  of  the  executor:  Estate  of  Beck,  133  Pa.  St.  51;  19  Am. 
St.  Rep.  623,  and  note.  See  Oar  land  v.  Garland,  87  Va.  758;  24  Am.  St. 
Rep.  682,  and  extended  note,  for  a  discussion  of  the  validity  of  spendthrift 
trusts. 


Steinbrunner  V.  Pittsburgh  and  Western  K'y  Co. 

[146  Pennsylvania  Statb,  504.] 

Ebroneous  Statement  of  Evidence  in  Charge  to  Jury,  Gropnd  of 
Reversal  when.  —  An  erroneous  •tatement  of  the  evidence  upon  the 
pivotal  fact  in  the  case,  in  the  charge  to  the  jury,  is  a  ground  of  re- 
versal, even  though  inadvertently  made  and  inconsistent  with  the  portion 
of  the  charge  which  immediately  precedes  it,  since  the  influence  which 
such  statement  may  have  had  with  the  jury  cannot  be  determined. 

Damages,  Instruction  to  Consider  Question  of,  from  Liberal  Point 
OF  View,  Unwise.  —  In  an  action  against  a  corporation  for  a  negligent 
killing,  it  is  at  least  unwise  for  a  judge  to  instruct  the  jury  that  they 
should  look  at  the  question  of  damages  "  from  abroad  and  sensible  point 
of  view,  and  liberal,  because  it  is  not  a  case  to  cut  ofif  corners  too 
closely,"  although  perhaps  such  an  instruction  is  not  of  itself  sufficient 
to  justify  a  reversal. 

Carlisle  Tables,  Admissible  in  Evidence  when.  —  In  an  action  for 
negligence  resulting  in  death,  where  the  deceased  has  been  shown  to 
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have  been  a  strong,  healthy  man,  and  his  age,  occupation,  and  earning^ 
power  have  been  shown,  it  is  competent  to  show  the  expectation  of  life  of 
such  a  man  according  to  the  Carlisle  tables  of  mortality.  Since  these 
tables  are  based  upon  general  population,  and  not  upon  selected  or  in- 
surable lives,  they  are  admissible  in  such  a  case,  aa  some  evidence  com-^ 
petent  to  be  considered  by  the  jury  in  determining  what  was  the  actual 
expectation  of  life  of  the  deceased.  But  the  value  of  such  tables,  when 
applied  to  a  particular  case,  will  depend  very  much  upon  other  matters, 
such  as  the  state  of  health  of  the  person,  his  habits  of  life,  his  social  sur- 
roundings, and  other  circumstances,  and  the  attention  of  juries  should  be 
pointedly  called  to  those  qualifying  circumstances. 

Trespass  brought  by  the  plaintiff,  Barbara  Steinbrunner,  to 
recover  from  the  defendant  damages  for  the  death  of  her  hus- 
band, alleged  to  have  been  caused  by  the  negligence  of  defend- 
ant's servants.  The  evidence  showed  that  the  deceased  was 
killed  while  driving  a  horse  and  wagon  across  a  railroad  cross- 
ing in  Allegheny  City.  The  jury  returned  a  verdict  for  the 
plaintiflf  for  five  thousand  dollars,  and  from  the  jugdment  en- 
tered thereon  the  defendant  appealed.  The  other  facts  neces- 
sary to  an  understanding  of  the  decision  are  stated  in  the 
opinion. 

Johns  McCleave,  for  the  appellant. 
Marcus  A.  Woodward,  for  the  appellee. 

Paxson,  C.  J.  Upon  the  trial  in  the  court  below,  it  became 
a  vital  question  of  fact  whether  the  deceased,  Xavier  Stein- 
brunner, 8topj)ed,  looked,  and  listened  just  before  he  crossed 
the  railroad  track.  One  witness  for  the  plaintiff",  Miss  Mar- 
garet Martin,  testified  distinctly  that  he  did  stop  on  the  side- 
walk crossing  of  Cherry  Street.  There  was  positive  evidence, 
however,  the  other  way.  Charles  Rentz,  a  witness  for  the  de- 
fense, testified  that  the  deceased  did  not  stop.  "  He  did  n't 
look  either  way;  never  looked  either  way;  just  came  straight 
through."  William  Cernuska  testified  that  he  saw  the  de- 
ceased from  the  time  he  started  down  the  hill  until  he  was 
struck  by  the  train;  that  he  did  not  stop,  nor  look  either  way; 
that  he  had  a  bag  in  his  hand,  and  was  looking  at  it.  William 
F.  Crooks,  another  witness,  says:  "I  noticed  Mr.  Steinbrunner 
just  coming  out  of  the  foot  of  Cherry  Street,  and  he  come  on 
down,  and  when  he  got  alongside  of  the  side-track,  about  three 
feet  this  side  of  the  first  track,  the  wheel  kind  of  scotched. 
He  stopped  just  about  a  second,  and  then  he  went  ahead,  and 
when  the  horse  was  about  half-way  over  the  main  track  the 
train  struck  him He  made  no  other  stop Didn't 
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see  him  look  up  or  down.  He  had  his  head  down,  kind  of  this 
way  [illustrating].  It  seems  to  me  he  was  counting  some 
money  or  something.  I  know  that  he  did  n't  look  up  or  down. 
When  his  wagon  checked  for  that  short  time,  I  thought  he 
was  going  to  wait  till  the  train  passed  on."  Under  these  cir- 
cumstances, we  think  it  was  error  for  the  learned  judge  be- 
low to  say  to  the  jury:  "  The  fact  is  uncontradicted  that  he 
did  stop  at  the  crossing  on  Cherry  Street  just  as  he  crossed 
over  and  came  on  River  Avenue;  but  did  he  stop  for  the  pur- 
pose of  looking  out  for  trains?"  See  seventh  specification. 
It  may  be  the  learned  judge  used  this  language  inadvertently. 
This  is  probable  from  the  fact  that  it  is  inconsistent  with  the 
portion  of  his  charge  which  immediately  preceded  it.  But  as 
it  stands,  it  appears  to  be  an  erroneous  statement  of  the  evi- 
dence  upon  the  pivotal  fact  in  the  case.  We  cannot  say  whfit 
influence  it  had  with  the  jury.  Where  a  judge  states  the  evi- 
dence in  two  ways,  one  in  favor  of  a  corporation  and  the, other 
against  it,  a  jury  may  be  depended  upon  to  adopt  the  latter. 

The  sixth  specification  alleges  that  the  court  erred  in  answer 
to  the  plaintiff's  second  point.  The  point  involved  the  meas- 
ure of  damages,  and  in  most  respects  was  correctly  answered. 
But  when  the  learned  judge  told  the  jury  that  they  should 
look  at  this  question  "  from  a  broad  and  sensible  point  of  view, 
and  liberal,  because  it  is  not  a  case  to  cut  off  corners  too 
closely,"  we  think  the  expression  was  unwise,  to  say  the  least. 
Juries  do  not  need  encouragement  from  the  court  to  give  large 
verdicts  against  corporations,  especially  railroad  corporations. 
Courts  and  juries  should  be  just  to  both  corporations  and  in- 
dividuals, but  no  one  has  a  right  to  be  "  liberal "  with  the 
money  of  other  persons.  While  we  are  not  prepared  to  say  we 
would  reverse  for  this  reason  alone,  we  have  considered  the 
matter  of  suflBcient  importance  to  call  attention  to  it. 

The  only  remaining  specification  of  error  which  we  think  it 
necessary  to  refer  to  is  the  ninth,  which  alleges  that  the  court 
erred  in  admitting  certain  evidence  of  the  deceased's  expecta- 
tion of  life,  based  upon  the  Carlisle  tables.  The  question 
asked  the  witness  was:  "  Will  you  state  to  the  jury  what  tho 
expectation  of  life  is  of  a  man  in  good  health,  forty-six  yearn 
of  age?"  and  the  answer  was:  "The  Carlisle  table  would 
make  it  23.81  years;  the  American  table,  23.8  years."  Neitheir 
of  the  tables  appears  to  have  been  offered  in  evidence,  but  aiii 
the  answer  of  the  witness  was  based  upon  evidence  obtainecj 
from  them,  their  effect  may  well  be  considered  in  connection 
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with  this  speoiScation;  and  as  the  American  table  depends 
upon  the  same  principle  as  the  Carlisle  table,  we  will  discuss 
the  question  more  particularly  in  reference  to  the  latter. 

In  estimating  the  damages  for  the  death  of  the  deceased,  his 
expectation  of  life  became  an  element  of  importance.  His 
earning  power  being  fixed  by  the  evidence,  the  next  question 
to  be  settled  by  the  jury  would  naturally  be,  How  many  years 
will  he  probably  live  to  exercise  this  power?  This  can  never 
be  decided  accurately  in  single  cases.  The  most  a  jury  or  any 
one  else  can  do  is  to  approximate  it.  A  man  may  die  in  a 
day,  or  he  may  live  to  earn  wages  for  twenty  years.  It  follows 
that  there  must  always  be  an  element  of  uncertainty  in  every 
such  case.  But  there  are  some  rules  to  be  observed  which  aid 
to  some  extent  in  such  investigations.  Thus  if  a  man  is  in 
poor  health,  especially  if  he  is  suffering  from  some  organic  dis- 
ease which  necessarily  tends  to  shorten  life,  his  expectancy  is 
much,  less  than  that  of  a  man  in  robust  health.  Again,  the 
age  of  the  person  and  his  habits  are  among  the  important  mat- 
ters for  consideration.  It  needs  no  argument  to  show  that  the 
expectation  of  life  is  much  greater  at  twenty-one  years  of  age 
than  at  fifty.  The  value  of  the  Carlisle  tables,  as  bearing  upon 
this  question,  depends  in  a  measure  upon  the  manner  in  which 
they  were  made  up.  If  based  upon  selected  lives,  that  is  to 
say,  only  upon  lives  which  are  insurable,  they  would  be  of 
value  only  for  life  insurance  purposes,  and  utterly  useless  to 
apply  to  unselected  lives  or  to  lives  generally.  The  evidence 
in  this  case  is  not  very  clear  as  to  the  mode  in  which  these 
tables  were  composed.  I  have  therefore  consulted  the  Ency- 
clopaedia Brittanica,  a  very  high  authority,  volume  18,  p.  169, 
from  which  I  extract  the  following:  "The  Carlisle  table  was 
constructed  by  Mr.  Joshua  Milne  from  materials  furnished  by 
the  labors  of  Dr.  John  Heychain.  These  materials  comprised 
two  enumerations  of  the  population  of  the  parishes  of  St.  Mary 
and  St.  Cuthbert,  Carlisle  (England),  in  1780  and  1787  (the 
number  of  the  former  year  having  been  7,677,  and  in  the  latter 
8,677),  and  the  abridged  bills  of  mortality  of  those  two  parishes 
for  the  nine  years,  1779  to  1787,  during  which  period  the  total 
number  of  deaths  was  1,840.  These  were  very  limited  data 
upon  which  to  found  a  mortality  table,  but  they  were  manipu- 
lated with  great  care  and  fidelity.  The  close  agreement  of  the 
Carlisle  table  with  other  observations,  especially  its  agreement, 
in  a  general  sense,  with  the  experience  of  assurance  con)panie8, 
won  for  it  a  large  degree  of  favor.     No  other  mortality  table 
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has  been  so  extensively  employed  in  the  construction  of  auxil- 
iary tables  of  all  kinds  for  computing  the  value  of  benefits  de- 
pending upon  human  life.  Besides  those  furnished  by  Mr. 
Milne,  elaborate  and  useful  tables  based  upon  the  Carlisle  data 
have  been  constructed  by  David  Jones,  W.  T.  Thompson,  Chris- 
topher Sang,  and  others.  The  graduation  of  the  Carlisle  table 
is,  however,  very  faulty,  and  anomalous  results  appear  in  the 
death  rate  at  certain  ages." 

It  appears,  therefore,  that  the  Carlisle  table  is  based  upon 
general  population,  and  not  upon  selected  or  insurable  lives. 
In  Shippen's  Appeal^  80  Pa.  St.  391,  it  was  held  that  the  Carlisle 
table  was  not  authoritative  in  determining  the  value  of  a  life 
estate,  and  the  common-law  rule  of  one  third  the  capital  sum 
was  adopted  as  the  measure  of  the  life  interest.  It  was  said 
in  the  opinion  of  the  court:  "  As  to  the  measure  of  the  life  estate 
of  Clayton  T.  Piatt,  we  may  add  that  the  Carlisle  tables  are  not 
authoritative.  They  answer  well  their  proper  purpose,  to  as- 
certain the  average  duration  of  life,  so  as  to  protect  life  insurers 
against  ultimate  loss  upon  a  large  number  of  policies,  and 
thereby  to  make  a  profit  to  the  share-holders.  But  an  individ- 
ual case  depends  on  its  own  circumstances,  and  the  relative 
rights  of  the  life  tenant  and  the  remainderman  are  to  be  ascer- 
tained accordingly.  A  consumptive  or  diseased  man  does  not 
stand  on  the  same  plane  as  one  of  the  same  age  in  vigorous 
health.     Their  expectations  of  life  differ  in  point  of  fact." 

We  can  understand  that  in  a  contest  between  a  life  tenant 
and  the  remainderman,  the  Carlisle  tables  would  not  serve  as 
an  authoritative  guide.  In  such  instance  the  question  must 
be  decided  upon  its  own  facts.  But  in  a  case  like  the  one  in 
hand,  where  the  expectation  of  life  of  the  deceased  was  a  ques- 
tion of  fact  for  the  jury,  we  are  unable  to  see  why  the  tables 
referred  to  were  not  competent  evidence.  Being  intended  for 
general  use,  and  based  upon  average  results,  they  cannot  be 
conclusive  in  a  given  case.  That  is  not  the  question  here.  It 
is  whether  they  are  not  some  evidence,  competent  to  be  con- 
sidered by  a  jury.  Their  value,  where  applied  to  a  particular 
case,  will  depend  very  much  upon  other  matters,  such  as  the 
state  of  health  of  the  person,  his  habits  of  life,  his  social  sur- 
roundings, and  other  circumstances  which  might  be  mentioned. 
While  we  are  unable  to  see  how  such  evidence  is  to  be  ex- 
cluded, I  must  be  allowed  to  express  the  fear  that  it  may 
prove  a  dangerous  element  in  this  class  of  cases,  unless  the 


Jan.  1892.]  Bbaunn  v.  Keally.  811 

attention  of  juries  is  pointedly  called  to  the  other  questions 
which  afifect  it. 

Upon  the  whole,  we  are  of  opinion  the  evidence  referred  to 
was  properly  received,  and  this  specification  is  not  sustained. 

The  judgment  is  reversed,  and  a  venire  facioi  de  novo 
awarded.  

Eyidbmos  —  LiTB'TABLB  —  ADMISSION  ow.  —  Standard  life-tablet  are  ad. 
miwible  in  evideaoe  for  the  purpose  of  determiaing  the  probable  dnratioQ  of 
a  bamau  life:  See  note  to  LouitmUe  etc  B'y  Co.  v.  OoodykoonU,  12  Am.  St 
Rep.  380,  in  which  the  cases  are  collected.  In  estimating  the  measure  of 
damages  for  the  death  of  a  person,  the  Carlisle  life-tables,  showing  the  expeo* 
tanoy  of  decedent's  life,  are  admissible  in  evidence;  and  the  Elncyolopedia 
Brittanica,  a  familiar  scientifio  work  of  nnquestioned  authority,  may  be  in« 
ttoduood  to  show  saoh  tables:   Warden  v.  Humeston  etc  B'y  Co.,  79  Iowa,  311. 
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[140  Pbmnstltania.,  Statk,  619.] 

8AZ.I  OV  OLaoMASQARiNS  —  CoNrLioT  OF  Laws.  — Where  plaintiffs,  manu- 
facturers in  Illinois,  ship  to  the  defendant,  residing  in  Pennsylvania, 
oleomargarine  "  at  factory  prices  in  the  city  of  Chicago,  less  five  per 
cent,  defendant  paying  freight  at  Pittsburgh,  the  point  of  delivery;  and 
defendant  was  to  receive  for  his  services  whatever  price  he  could  obtain 
above  the  bill  price  and  freight,"  —  the  contract  is  one  of  plain  sale,  and 
not  of  agency,  and  being  made  and  executed  on  delivery  to  the  carrier 
in  Illinois,  where  the  dominion  of  the  vendor  over  the  goods  ceased,  and 
the  agreed  price  for  which  the  goods  were  sold  may  be  recovered  from 
the  defendant  in  Pennsylvania,  notwithstanding  an  act  of  its  legislature 
prohibits  the  manufacture  snd  sale  of  oleomargarine.  Knowledge  that 
the  purchaser  might,  or  even  that  he  intended  to,  sell  the  goods  contrary 
to  the  law  of  Pennsylvania  could  not  vitiate  a  contract  made  and  ex*. 
euted  in  Illinois.  The  dominion  of  the  vendor  ceased  before  there  wcm 
any  violation  of  the  law  of  Pennsylvania,  and  even  the  purchaser  had 
still  the  locus  poeniUntia,  and  might  never  violate  the  law  at  all. 

DxriKSK,  AmDAViT  or,  Insufficibnt  whbm.  —  In  an  action  to  recover  the 
price  of  goods  sold,  an  affidavit  of  defense  by  the  defendant,  which  al> 
leges  that  the  plaintiff  violated  an  agreement  to  give  the  defendant  an 
exclusive  agency  for  the  sale  of  their  goods,  and  afterwards  a<l justed  the 
damages  therefrom  by  agreeing  to  a  certain  deduction  from  their  claim, 
but  which  does  not  allege  that  the  goods  sued  for  were  bought  on  the 
faith  of  the  agreed  agency,  and  remain  unsold  by  reason  of  its  revooation, 
does  not  state  a  defense. 

Ths  plaintiffs, a  corporation  under  the  laws  of  Hlfnofs,  having 
their  place  of  business  in  Chicago,  brought  this  action  against 
the  defendant,  Charles  Keally,  doing  business  in  the  city  of 
Pittsburgh,  under  the  name  of  the  Illinois  Dairy  Company,  to 
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recover  the  sum  of  $15,165.52,  being  the  price  of  oleomarga- 
rine sold  and  delivered  by  plaintiffs  to  defendant  The  defend- 
ant filed  an  affidavit  of  defense,  the  essential  averments  of 
which  are  stated  in  the  opinion.  The  court  below,  aft-er  argu- 
ment, adjudged  the  affidavit  of  defense  insufficient,  and  ren- 
dered judgment  for  the  plaintiffs,  from  which  the  defendant 
appealed.  The  sale  of  oleomargarine  is  prohibited  in  the  state 
of  Pennsylvania  by  the  act  approved  May  21,  1886  (P.  L.  22). 
Other  facts  appear  from  the  opinion. 

/.  8.  Fergusdn,  E,  0.  Ferguson^  and  J,  A»  Emery^  for  the 
appellant 

8.  Harvey  Thompson^  for  the  appellees. 

Mitchell,  J.  The  contract  under  which  the  goods  were 
furnished  by  the  plaintiffs  to  the  defendant  was  apparently 
made  in  Illinois,  as  the  plaintiffs'  place  of  business  was  there, 
and  the  goods  were  delivered  to  a  carrier  in  Chicago,  to  be 
carried  to  Pittsburgh,  the  freight  being  payable  by  defendant. 
The  presumption,  therefore,  is,  that  the  carrier  was  the  defend- 
ant's agent,  and  there  is  nothing  in  the  affidavit  of  defense  to 
rebut  this  presumption.  The  element  of  illegality  under  the 
laws  of  Pennsylvania  is  therefore  out  of  the  case,  unless  plain- 
tiffs were  to  do  some  act  here  contrary  to  law.  The  agree- 
ment is  thus  stated :  "  The  goods  were  to  be  billed  by  plaintiffs 
to  defendant  at  factory  prices  in  the  city  of  Chicago,  less  five 
per  cent,  defendant  paying  freight  at  Pittsburgh,  the  point  of 
delivery;  and  defendant  was  to  receive  for  his  services  what- 
ever price  he  could  obtain  above  the  bill  price  and  freight" 
Notwithstanding  the  ingenious  color  of  agency  thus  sought  to 
be  thrown  over  it,  this  is  a  contract  of  sale.  The  defendant 
was  to  get  the  goods  at  the  stipulated  rate,  and  was  entitled 
to  receive  the  full  price  he  could  sell  them  for.  What  more 
or  less  does  any  purchaser  do  who  buys  to  sell  again?  If  he 
made  a  profit,  it  was  his;  there  was  no  duty  to  account.  If 
he  made  a  loss,  that  also  was  his,  for  the  agreement  made  no 
stipulation  for  recoupment.  It  was  a  plain,  ordinary  case  of 
sale,  and  carried  with  it  the  obligation  to  pay  the  agreed  price. 
Knowledge  that  the  purchaser  might,  or  even  that  he  intended 
to,  sell  the  goods  contrary  to  the  law  of  Pennsylvania  could 
not  vitiate  a  contract  made  and  executed  in  Illinois.  The 
dominion  of  the  vendor  over  the  subject  ceased  before  there 
was  any  violation  of  the  law,  and  even  the  purchaser  had  still 
the  lociL8  pasnitentiaef  and  might  never  violate  the  law  at  all. 
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The  other  branch  of  the  defense  has  no  more  merit.  Plain- 
tiffs, it  is  said,  "  agreed  with  defendant  to  give  to  him  the 
exclusive  agency  for  the  sale  of  their  goods  in  western  Penn- 
sylvania"; and  again,  "it  was  mutually  agreed  that  all  mat- 
ters should  be  compromised  and  adjusted  between  them,"  etc. 
An  agreement  to  give  an  agency  may  sustain  an  action  for  a 
breach;  and  a  compromise  of  existing  claims  may  be  good 
consideration  for  a  promise  to  liquidate  a  money  demand  at  an 
agreed  amount,  or  to  make  it  an  account  stated.  But,  to  be 
effective,  such  agreements  would  require  proof  of  facts  not  set 
up  in  this  affidavit.  So  far  as  appears  in  the  defendant's  own 
version,  it  is  no  more  than  a  claim  for  unliquidated,  if  not 
merely  speculative,  profits,  and  an  accord  without  satisfaction. 
It  is  not  said  that  the  goods  were  not  bought,  nor  that  they 
were  bought  on  the  faith  of  the  agreed  agency,  and  remain 
unsold  by  reason  of  its  revocation.  In  this  respect,  the  case 
differs  entirely  from  Ludington  v.  North^  141  Pa.  St.  184. 

Judgment  affirmed.  

Sales  —  A  TRANSAOTioy,  whether  a  Sale  or  whethkr  the  Mere  Re- 
lation OF  Principal  and  Aobnt  Existed.  —  The  rale  laid  down  in  the 
principal  case  is  aa  application  of  the  doctrine  of  Ex  parte  While,  In  re  Nevill, 
L.  R.  6  Ch.  397,  cited  by  Mr.  Justice  Harrison  in  Bobinaon  v.  Ecuton,  93  Cal. 
80;  27  Am.  St.  Rep.  167.  This  was  a  case  in  which  goods  had  been  shipped 
to  Nevill  by  Towle  &,  Co.,  to  be  sold  by  the  former,  and  accounted  for  by 
him  at  a  fixed  price.  Nevill,  however,  sold  the  goods  upon  terms  and  at  prices 
to  suit  himself.  It  was  held  that  the  contracts  of  sale  made  by  Nevill  were 
made  on  his  own  account,  and  not  as  the  agent  of  Towle  8t  Co.  The  court 
said:  "  If  the  consignee  is  at  liberty,  according  to  the  terms  of  the  contract 
between  him  and  the  consignor,  to  sell  at  any  price  he  likes  and  receive 
payment  at  any  time  he  likes,  but  is  bound,  if  he  sells  the  good*,  to  pay  the 
consignor  for  them  at  a  fixed  price  and  a  fixed  time,  in  loy  opinion,  whatever 
the  parties  may  think,  their  relation  is  not  that  of  principal  and  agent." 

Sales  —  Illegal  in  State  where  Socoht  to  be  Enforced.  —  A  sale 
of  intoxicating  liquors  in  Missouri,  to  be  sold  in  Kansas  contrary  to  the  law 
of  that  state,  may  bo  enforced  in  Kansas,  although  the  seller  knew  the  illegal 
purpose  of  the  buyer,  if  he  did  not  actively  engage  to  promote  or  share  in  it: 
Fdneman  v.  Saelu,  33  Kan.  621;  52  Am.  Rep.  647,  and  note.  To  the  same 
eflfect  is  Oaylord  v.  Soragen,  32  Vt.  110;  76  Am.  Deo.  154.  See  also  Wagntr 
V.  Breed,  29  Neb.  720. 

Sales  —  Contracts  foe  —  Law  Governino.  —  Defendant  ordered  liquor 
of  the  agent  of  a  firm  in  another  state  where  the  sale  was  lawful;  they  were 
put  up  and  shipped  from  the  firm's  place  of  business  to  the  purchaser.  It  was 
held  that  the  sale  was  made  and  the  contract  complete  at  the  place  of  ship* 
ment:  Boothhy  v.  PlaitUd,  51  N.  H.  436;  12  Am.  Rep.  140,  and  note;  Teg- 
ler  v.  Shiprn'tn.  33  Iowa,  194;  11  Am.  Rep.  118.  Courts  will  enforce  contracts 
valid  by  the  laws  of  the  state  or  country  wherein  they  were  made,  unless  they 
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are  injurious  to  the  citizens  of  the  state  where  they  are  sought  to  be  enforced 
Forepaugh  v.  Delaware  etc  R.  R.  Co.,  128  Pa.  St.  217;  15  Am.  St.  Rep.  672 
and  note;  Woodward  v.  Brooks,  128  111.  222;  15  Am.  St.  Rep.  104,  and  note, 
in  which  a  large  number  of  cases  are  collected. 


Db  Walt  v,  Bartley.     Ripple  v.  Lackawanna 
County.     Meredith  v.  Lebanon  County. 

[146  Pbnnsylvania  State.  529.J 
■CONSTITOTIONAL   LaW  —  ELECTIONS  —  BaLLOT  LaW  —  ELECTIONS,  PoWER  OF 

Legislature  to  Regulate. — The  legislature  has  undoubted  power 
under  the  constitution  to  regulate  elections  so  long  as  it  merely  regulates 
the  exercise  of  the  elective  franchise,  and  does  not  deny  the  franchise 
itself,  either  directly  or  by  rendering  its  exercise  so  difficult  and  incon- 
venient as  to  amount  to  a  denial. 

Ballot  Act  of  Junk  19,  1891,  not  Unconstitutional.  — The  act  of  June 
19,  1891,  prescribing  and  regulating  the  use  of  an  official  ballot,  does  not 
contravene  the  constitution.  Its  main  object  is  to  secure  a  secret  ballot, 
and  it  prescribes  reasonable  regulations  to  effect  its  object,  carefully 
preserving  the  right  of  every  elector  to  vote  for  whom  he  pleases,  with- 
out any  unnecessary  inconvenience.  It  is  in  harmony  with  the  constitu- 
tional requirement  that  elections  shall  be  free  and  equal,  and  is  not  local 
or  special  legislation. 

■••Sticker"  may  be  Used  to  Place  Candidate's  Name  on  Ballot.  — Un- 
der the  ballot  act  of  June  19.  1891,  the  name  of  any  candidate  not  printed 
on  the  ballot  may  be  inserted  therein  by  the  voter  by  the  use  of  a  printed 
adhesive  slip,  and  need  not  be  written. 

Bills  for  injunction.  The  first  case,  No.  411,  was  filed  against 
the  county  commissioners  and  the  controller  and  treasurer  of 
the  county  of  Philadelphia;  the  second  case,  No.  429,  was 
filed  against  the  county  commissioners  of  Lackawanna  County; 
and  the  third,  No.  457,  against  the  commissioners  of  Lebanon 
Oounty.     The  facts  sufficiently  appear  from  the  opinion. 

Amos  Briggs,  for  the  appellants  in  No.  41 1. 

Charles  C.  Binney  and  CharUa  F.  Warwick,  for  the  appellees 
in  No.  411. 

P.  P.  Smith  and  I.  FT.  Bums,  for  the  appellant  in  No.  429. 

Henry  A.  Knapp,  for  the  appellees  in  No.  429. 

George  B.  Schock  and  Thomas  H.  Capp,  for  the  appellants 
in  No.  457. 

Luther  F.  Houck,  for  the  appellees  in  No.  457. 
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Paxson,  C.  J.  Each  of  the  above  cases  is  an  appeal  from 
the  refusal  of  the  learned  judge  below  to  grant  a  preliminary 
injunction.  The  object  of  the  respective  bills  was  to  test  the 
constitutionality  of  the  act  of  assembly,  approved  June  19, 
1891,  entitled:  "An  act  to  regulate  the  nomination  and  elec- 
tion of  public  officers,  requiring  certain  expenses  incident 
thereto  to  be  paid  by  the  several  counties  and  certain  other 
expenses  to  be  paid  by  the  commonwealth,  and  punishing  cer- 
tain offenses  in  regard  to  such  elections." 

The  effect  of  these  proceedings,  commenced  in  different  sec- 
tions of  the  state,  is  to  seriously  embarrass  those  persons  whose 
duty  it  is  to  make  the  necessary  preparations  for  holding  the 
next  general  election  under  said  act.  It  is  therefore  more  im- 
portant that  the  cases  should  be  disposed  of  promptly  than 
that  we  should  elaborate  our  reasons  for  our  decision.  This 
opinion  will  be  limited  to  the  announcement  of  our  conclu- 
sions, with  such  brief  comments  only  as  the  occasion  requires. 

It  is  proper  to  observe,  at  this  point,  that  the  bill  in  each 
case  asks  us  to  declare  the  entire  act  unconstitutional.  While 
certain  sections  of  it  have  been  especially  criticised,  the  litiga- 
tion is  directed  against  the  act  as  a  whole.  Were  we  to  de- 
clare the  sections  thus  criticised  unconstitutional,  the  act 
thus  emasculated  would  be  of  little  use,  even  if  the  remainder 
of  it  could  be  enforced. 

There  is  no  doubt  of  the  power  of  the  legislature  to  regulate 
elections.  It  was  said  in  the  recent  case  of  Cxisiek's  Election, 
136  Pa.  St.  467:  "  The  legislature  has,  from  time  to  time, 
passed  various  laws  to  regulate  elections.  The  object  has  air- 
ways been  to  protect  the  purity  of  the  ballot.  It  is  too  late  to 
question  the  constitutionality  of  such  legislation,  so  long  as  it 
merely  regulates  the  exercise  of  the  elective  franchise,  and 
does  not  deny  the  franchise  itself."  See  also  Patterson  v.  Bar- 
low, 60  Pa.  St.  54.  Abundance  of  authority  might  be  cited 
were  it  necessary.  The  test  is,  whether  such  legislation  denies 
the  franchise,  or  renders  its  exercise  so  difficult  and  inconve- 
nient as  to  amount  to  a. denial. 

The  act  provides  for  a  secret  ballot.  That  is  manifestly  it« 
main  purpose,  and  it  is  in  entire  harmony  with  article  1,  sec- 
tion 5,  of  the  constitution,  which  declares  that  "  elections  shall 
be  free  and  equal."  This  means  that  every  citizen  shall  have 
an  equal  right  to  cast  a  free  ballot.  This  is  the  letter  of  the 
constitution,  and  it  is  a  right  which  no  legislature  can  interfere 
with.    The  spirit  of  the  constitution  requires  that  each  voter 
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shall  be  permitted  to  cast  a  free  and  unintimidated  ballot 
This  the  act  of  1891  was  intended  to  secure.  An  election  to 
be  free  must  be  without  coercion  of  every  description.  An 
.  election  may  be  held  in  strict  accordance  with  every  legal  re- 
quirement as  to  form,  yet,  if  in  point  of  fact  the  voter  casts  the 
ballot  as  the  result  of  intimidation,  if  be  is  deterred  from  the 
exercise  of  his  free  will  by  means  of  any  influence  whatever, 
although  there  be  neither  violence  nor  physical  coercion,  it  is 
not  a  free  and  equal  election  within  the  spirit  of  the  constitu- 
tion. The  framers  of  the  act  in  question  have  evidently 
reached  the  conclusion  that  the  only  adequate  guaranty  of  free 
and  equal  elections,  within  the  letter  and  spirit  of  the  consti- 
tution, is  absolute  secrecy.  They  therefore  have  provided  a 
secret  ballot. 

The  provisions  of  the  act  have  been  summarixed  as  fol^ 
lows:  — 

1.  The  exclusive  use  of  uniform  official  ballots,  printed  at 
the  costs  of  the  counties,  containing  the  names  of  all  candi- 
dates nominated,  and  space  for  the  insertion  of  other  names. 

2.  The  legal  nomination  of  the  candidates  whose  names  are 
to  appear  on  the  official  ballots,  such  nomination  to  be  made 
either, — (a)  By  certificates,  signed  by  the  presiding  officer  and 
secretaries  of  the  authorized  nominating  body  of  the  political 
party  which,  at  the  preceding  election,  polled  three  per  cent 
of  the  largest  vote  cast  for  any  office  in  the  state,  or  in  that 
portion  of  it  for  which  the  nomination  is  made;  or  (6)  By 
papers  signed  by  qualified  electors  to  the  number  of  one  half 
of  one  per  cent  of  the  largest  vote  cast  at  the  preceding  elec 
tion  for  any  officer  elected  for  the  state  at  large,  if  the  nomi- 
nation is  for  the  state  at  large,  otherwise  to  the  number  of 
three  per  cent  of  the  largest  vote  cast  the  preceding  election 
for  any  officer  elected  in  that  portion  of  the  state  for  which 
the  nomination  is  made;  the  signatures  and  the  qualifications 
of  the  signers  of  every  such  paper  to  be  vouched  for  by  five  of 
the  signers. 

3.  The  free  posting  and  publication  of  the  candidates'  names 
before  election. 

4.  The  voting  in  a  room  where  electioneering  and  eolioita- 
tion  of  votes  is  forbidden,  each  voter  indicating  his  choice  by 
either  secretly  marking  the  names  of  certain  candidates  singly 
or  altogether,  or  by  inserting  other  names. 

6.  The  voting,  in  like  manner,  upon  any  question  which 
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may  be  submitted  to  the  people  at  an  election  for  public  offi- 
cers. 

6.  The  use  of  licensed  and  certified  watchers  to  represent 
their  parties  at  the  polls,  thus  preventing  voters  from  interfer- 
ence by  irresponsible  persons. 

7.  The  covering  up  of  the  numbers  on  the  ballots,  and  the 
sealing  up  of  the  lists  to  which  these  numbers  refer,  thereby 
preventing  election  officers  from  learning  who  has  cast  any 
given  ballot,  and  removing  the  temptations  to  violate  their 
oaths  of  secrecy. 

8.  The  punishment  of  violations  of  the  various  provisions 
of  the  act. 

It  will  be  noticed  that  the  act  recognizes  the  machinery  of 
politics,  such  as  political  parties,  nominating  conventions,  and 
other  matters  by  means  of  which  efifect  is  given  to  the  popular 
will.  This  is  not  the  first  instance  in  which  these  subjects 
have  been  recognized  and  regulated  by  the  legislature.  In 
Leonard  v.  Commonwealth,  112  Pa.  St.  607,  it  was  held  that- 
"  the  act  of  June  8,  1881  (P.  L.  70),  entitled  '  An  act  to  pre- 
vent bribery  and  fraud  at  nominating  elections,  nominating 
conventions,  returning  boards,  county  or  executive  committees, 
and  at  the  election  of  delegates  to  nominating  conventions,  in 
the  several  counties  of  the  commonwealth,'  is  a  lawful  exer- 
cise of  legislative  power,  and  is  an  election  law  within  the 
meaning  of  section  9,  article  8,  of  the  constitution." 

The  ground  of  complaint,  as  set  forth  in  De  Walt's  appeal, 
is,  not  that  it  denies  the  right  of  suffrage,  but  that  it  abridges 
the  freedom  of  voting,  and  in  its  practical  operation  it  de- 
stroys the  constitutional  equality  and  uniformity  in  voting, 
by  discrimination  against  some  voters  and  in  favor  of  others, 
'  notwithstanding  that  all  of  them  are  alike  qualified  under  the 
constitution;  that  instead  of  dealing  with  the  electors  in  the 
relation  in  which  each  stands  to  the  state,  and  collectively,  as 
members  of  one  body,  and  that  body  the  state,  the  act  treats 
of  the  voters  as  they  are  divided  into  political  parties  by  their 
voluntary  choice;  and  it  then  confers  upon  the  voters  of  some 
political  parties  favors  and  immunities  based  exclusively  on 
numbers  in  party  associations  or  groups,  which  it  absolutely 
denies,  under  the  prohibition  and  penalties  of  the  act,  to  the 
voters  of  other  political  parties  which  in  voters  are  less  numer- 
ous, thus  making  numbers  in  political  association  the  basis 
for  conferring  on  some  voters  the  freedom,  the  equality,  and 
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the  uniformity  assured  to  every  qualified  elector  of  the  state 
by  the  constitution,  and  for  denying  them  to  others. 

To  illustrate  this  position,  our  attention  was  called  to  the 
fact  that  at  the  last  general  election  the  highest  vote  polled  in 
this  state  was  790,040,  and  that  the  vote  cast  for  the  Prohibi- 
tion candidate  was  18,429;  that  the  vote  so  cast  for  the  Pro- 
hibition candidate  was  less  than  three  per  cent  of  the  entire 
vote  cast,  and  that,  under  the  provisions  of  the  act,  a  candidate 
nominated  by  the  Prohibition  party  would  not  be  entitled  to 
have  its  ticket  printed  at  the  public  expense,  as  in  the  case  of 
the  other  two  parties.  It  was  contended  that  the  provision  or 
discrimination  against  the  Prohibition  party  is  in  violation 
of  that  clause  of  the  constitution  which  declares  that  elections 
shall  be  free  and  equal,  and  also  section  7,  article  8,  which 
declares  that  all  laws  regulating  the  holding  of  elections  by 
the  citizens  shall  be  uniform  throughout  the  state;  that  these 
constitutional  provisions  were  intended  to  secure  to  every  cit- 
izen equality  in  the  manner  of  voting,  and  to  prohibit  the 
legislature  from  passing  any  law  which  shall  give,  directly  or 
indirectly,  an  advantage  to  some  voters  which  will  not  equally 
apply  to  all  voters. 

This  contention  is  plausible,  but  unsound.  The  act  does  not 
deny  to  any  voter  the  exercise  of  the  elective  franchise  because 
he  happens  to  be  a  member  of  a  party  which  at  the  last  gen- 
eral election  polled  less  than  three  per  cent  of  the  entire  vote 
cast.  The  provision  referred  to  is  but  a  regulation,  and  we 
think  a  reasonable  one,  in  regard  to  the  printing  of  tickets. 
The  use  of  oflBcial  ballots  renders  it  absolutely  necessary  to 
make  some  regulations  in  regard  to  nominations,  in  order  to 
ascertain  what  names  shall  be  printed  on  the  ballot.  The 
right  to  vote  can  only  be  exercised  by  the  individual  voter. 
The  right  to  nominate,  flowing  necessarily  from  the  right  to 
vote,  can  only  be  exercised  by  a  number  of  voters  acting  to- 
gether. Three  persons  may  claim  to  be  a  political  party,  just 
as  the  three  tailors  of  Tooley  Street  assumed  to  be  "the  people 
of  England."  It  follows,  if  an  oflBcial  ballot  is  to  be  used, 
nominations  must  be  regulated  in  some  way,  otherwise  the 
scheme  would  be  impracticable,  and  the  ofl&cial  ballot  become 
the  size  of  a  blanket.  While  so  regulating  it,  the  act  carefully 
preserves  the  right  of  every  citizen  to  vote  for  any  candidate 
whose  name  is  not  on  the  oflScial  ballot,  and  this  is  done  in 
ft  manner  which  does  not  impose  any  unnecessary  inconve- 
nience upon  the  voter. 
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It  was  urged,  however,  that  when  an  elector  desires  to  vote 
for  a  candidate  whose  name  is  not  on  the  ofl&cial  ballot,  he  can 
only  do  so  by  writing  the  name  of  the  candidate  upon  the 
ballot;  and  that  this  provision,  in  view  of  the  limited  time 
allowed  the  elector  for  this  purpose,  renders  a  compliance 
with  it  practically  impossible,  and  in  many  instances  would 
be  a  denial  of  the  franchise.  This  is  merely  the  argumentum  ■ 
ah  inconvenienti.  We  cannot  say,  as  a  matter  of  law,  that  it 
would  be  practically  impossible  to  insert  the  name  by  writing. 
The  actual  enforcement  of  the  act  will  test  this  as  well  as 
many  other  matters  connected  with  its  operation.  It  is  at 
least  probable  that  when  tested  by  experience  it  will  be  found 
to  contain  many  features  that  will  need  revision  and  amend- 
ment. This  can  be  safely  left  to  the  legislature,  and  is  no 
reason  why  we  should  declare  the  act  unconstitutional.  Aside 
from  this,  we  see  nothing  in  it  to  prevent  the  elector  from  in- 
serting the  name  of  his  candidate  by  the  use  of  a  "sticker,"  as 
is  now  practiced.  The  twenty-third  section  of  the  act  provides 
that  "  on  receipt  of  his  ballot,  the  voter  shall,  forthwith  and 
without  leaving  the  space  inclosed  by  the  guard-rail,  retire  to 
one  of  the  voting  shelves  or  compartments,  and  shall  prepare 
his  ballot  by  marking  in  the  appropriate  margin  or  place  a 
cross  ( X  )  opposite  the  party  name  or  political  designation  of 
a  group  of  candidates,  or  opposite  the  name  of  the  candidate 
of  his  choice,  for  each  office  to  be  filled,  or  by  inserting  in  the 
blank  space  provided  therefor  any  name  not  already  on  the 
ballot."  It  would  be  a  strained  construction  to  hold  that  the 
word  "inserting,"  as  used  in  the  act,  means  inserting  by  writ- 
ing. It  certainly  does  not  say  so,  and  we  see  no  reason  why 
we  should  place  this  construction  upon  it.  The  fact  that  by 
section  12  the  name  of  a  substituted  candidate  is  authorized 
to  he  placed  upon  the  ballot  by  the  use  of  what  is  commonly 
known  as  a  "  sticker,"  furnishes  no  sufficient  reason  why  the 
name  of  a  candidate  not  on  the  official  ballot  should  not  be 
inserted  in  the  same  way.  On  the  contrary,  it  recognizes  the 
convenience  and  the  propriety  of  this  mode  of  insertion. 

The  only  specification  of  error  in  Ripple's  appeal  is,  that  the 
court  below  erred  in  refusing  the  preliminary  injunction  asked 
for.  The  principal  ground  of  contention  in  this,  as  in  Mere- 
dith's appeal,  is,  that  the  act  in  question  is  a  local  and  special 
law,  and  therefore  in  contravention  of  the  constitution.  It 
was  alleged  to  be  special  and  local  legislation,  because  it  does 
not  apply  to  any  one  of  the  cities  of  the  commonwealth  whose 
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boundaries  are  not  co-extensive  with  the  county.  If  the  fact 
were  as  alleged,  we  would  be  compelled  to  declare  the  act  un- 
constitutional. An  examination  of  it,  however,  does  not  sat- 
isfy us  that  it  does  not  apply  to  every  portion  of  the  state. 
Its  language  is  general,  and  applies  to  all  public  offices, 
whether  in  counties,  cities,  boroughs,  or  townships.  It  con- 
tains a  vast  amount  of  detail,  and  there  may  be  inconsisten- 
cies in  some  of  its  provisions.  There  are  others  which  are  not 
free  from  criticism,  and,  as  before  suggested,  its  practical  work- 
ing may  disclose  omissions  and  defects  which  will  be  doubt- 
less corrected  by  the  legislature  in  the  future.  The  law  itself 
may  be  regarded  in  the  light  of  an  attempt  on  the  part  of  the 
people  to  secure  a  pure,  free,  and  unintimidated  ballot.  Every 
presumption  is  in  favor  of  the  constitutionality  of  the  law,  and 
it  would  require  a  very  clear  case  to  justify  us  in  striking  it 
down  on  the  ground  of  its  unconstitutionality. 

It  is  impracticable,  at  this  time,  for  us  to  consider  and  dis- 
cuss all  the  details  of  the  act,  or  all  the  reasons  and  arguments 
urged  against  its  constitutionality  by  the  learned  counsel 
representing  the  respective  appellants.  As  we  view  the  act, 
there  is  nothing  in  it  which  is  so  clearly  a  violation  of  the 
constitution  as  to  justify  this  court  in  striking  it  down.  It 
would  be  out  of  place  at  this  time  to  discuss  its  wisdom.  If 
it  shall  prove  beneficial,  the  people  will  probably  retain  it, 
with  such  amendments  as  the  future  may  show  to  be  wise. 
If  it  does  not  meet  with  the  expectation  of  the  people,  they 
will  sweep  it  away. 

The  decree  is  affirmed  in  each  case,  and  the  appeal  dis- 
missed at  the  costs  of  the  respective  appellants. 


ELBcnoNs  —  Reoitlation  ot,  by  Leolslatttrb.  — To  prevent  fraud  at  the 
ballot-box,  laws  may  be  eaacted  making  all  needful  rules  and  regulations  to 
that  end,  but  they  must  not  be  so  unreasonable  and  restrictive  as  to  exclude 
a  large  number  of  voters  without  fault  or  negligence  on  their  part:  Attorney- 
OenercU  v.  Common  Council,  78  Mich.  545;  18  Am.  St.  Rep.  458;  Rogers  v. 
Jacob,  88  Ky.  502.  The  qualification  of  a  voter,  as  prescribed  by  the  con- 
stitution,  cannot  be  abridged,  extended,  or  changed  by  the  legislature:  State 
V.  Findlay,  20  Nev.  198;  19  Am.  St.  Rep.  346.  As  to  the  validity  of  laws 
establishing  voting  qualifications,  see  note  to  Souther  land  v.  Norria,  74  Md. 
826:  ante,  p.  265. 

Elbctions  —  UsK  or  "  Stioksb."  —  A  voter  may  paste  a  slip  on  his  ticket 
if  he  does  so  in  such  a  way  as  to  show  beyond  question  for  whom  he  voted 
for  a  particular  office:  Peoplt  v.  CieoUt  16  Mich.  283;  97  Am.  Deo.  141. 
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Clarke  u  Western  Assubanob  Company. 

[146  Pennsyltania  State,  561.] 

DouBLK  lifsuBANOB  Takes  Placb  whkn. — Doable  insurance  takes  place 
when  the  assured  makes  two  or  more  insurances  upon  the  same  subject, 
the  same  risk,  and  the  same  interest.  la  such  case,  unless  otherwise 
■tipulated,  the  respective  insurers  are  liable  pro  rata,  all  the  policies  be- 
ing considered  aa  together  making  but  one  policy.  But  where  two  poll* 
eies  cover  the  same  property,  but  one  also  covers  additional  property, 
without  specifying  how  much  of  the  insurance  applies  to  each  property, 
a  case  of  doable  insurance  does  not  arise;  certainly  not  as  to  the  whole 
amount  of  those  policies. 

Per  Curiam  Opinions,  Weight  ov.  —  A  pbr  Curiam  opinion  ia  an  opinion 
of  the  court  in  which  all  the  judges  are  of  one  mind,  and  so  clear  that 
they  do  not  deem  it  necessary  to  elaborate  it  by  an  extended  diacusaion. 
It  ia  of  as  much  weight  and  authority  as  any  other  opinion. 

Assumpsit.    The  opinion  states  the  case. 

Thomas  Patterson,  W.  R.  Blair,  J.  C.  Doty,  Smith,  and  W,  8. 
Pier,  for  the  appellants. 

/.  S.  Ferguson  and  E.  0.  Ferguson,  for  the  appellee. 

Paxson,  C.  J.  The  plaintiffs  took  out  a  fire  policy  in  the 
defendant  company  in  the  sura  of  $1,250  upon  "  electric  lamps, 
shades,  wires,  and  all  other  electric  fixtures  and  appurte- 
nances," while  contained  in  the  building  known  as  the  Mo- 
nongahela  House,  in  the  city  of  Pittsburgh.  The  property 
insured  by  this  policy  was  destroyed  by  fire  on  December  5, 
1889,  the  amount  of  loss  thereon  being  $2,120.  This  suit  was 
brought  to  recover  the  amount  of  loss  under  the  policy.  Upon 
the  trial  below,  the  issue  was  narrowed  down  to  the  single 
question.  Was  there  a  double  insurance  on  the  property? 

The  policy  in  question  contained  the  following  clause:  — 

"This  company  shall  not  be  liable  under  this  policy  for  a 
greater  proportion  of  any  loss  on  the  described  property,  or  for 
loss  by  or  expense  of  removal  from  premises  endangered  by 
fire,  than  the  amount  hereby  insured  shall  bear  to  the  whole 
insurance,  whether  valued  or  not,  or  by  solvent  or  insolvent 
insurers,  covering  such  property;  and  the  extent  of  the  appli- 
cation of  the  insurance  under  this  policy  or  of  the  contribution 
to  be  made  by  this  company,  in  case  of  loss,  may  be  provided 
for  by  agreement  or  condition  written  hereon,  or  attached  or 
appended  hereto." 

The  whole  amount  of  insurance  on  the  buildings  and  con- 
tents was  one  hundred  and  seventy  thousand  dollars.     This 
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was  made  up  of  several  policies  issued  to  different  owners  for 
their  individual  interests  therein.  If  there  was  a  double  in- 
surance as  to  all  of  them,  the  amount  the  plaintiffs  would  be 
entitled  to  recover  in  this  suit  would  be  the  proportion  that 
$1,250  bears  to  $170,000  upon  a  loss  of  $2,120.  In  other 
words,  they  would  get  $7.50.  The  learned  judge  below  held, 
however,  that  the  double  insurance  only  applied  to  two  poli- 
cies of  $2,500  each,  thus  making  the  whole  insurance  upon 
this  one  item  $6,250,  and  that  the  amount  for  which  the  de- 
fendant company  was  liable  under  this  view  was  $424,  with 
interest,  for  which  a  verdict  was  rendered. 

The  two  policies  referred  to  were  those  of  the  Northern  As- 
surance Company  of  London.  The  property  insured  in  these 
policies  are  described  as  follows:  "  On  household  goods  and 
furniture,  stoves,  wines  and  liquors,  and  similar  articles,  em- 
bracing the  whole  stock  belonging  to  the  assured  while  con- 
tained in  the  brick  building  known  as  the  Monongahela 
House.  It  is  understood  and  agreed  this  policy  covers  also 
fixtures  of  every  description  while  contained  in  buildings 
herein  doscribed."  It  will  be  seen  at  a  glance  that  to  apply 
the  doctrine  of  double  insurance  to  the  whole  of  the  policies 
issued  by  the  Northern  Assurance  Company  of  London  would 
work  palpable  injustice,  for  the  reason  that  those  policies 
cover  other  property  not  embraced  in  the  special  policy  issued 
by  defendant  company,  and  there  is  nothing  in  the  record  to 
show  how  much  of  those  policies  was  applicable  to  "  electric 
lamps,  shades,  wires,"  etc.,  and  how  much  was  applicable  to 
the  other  property  covered  thereby.  To  say,  therefore,  there 
was  double  insurance  to  the  whole  amount  of  those  policies, 
as  before  observed,  would  work  injustice,  and  lead  to  a  result 
not  probably  contemplated  by  the  parties.  No  better  illus- 
tration of  this  view  can  be  given  than  the  one  before  stated, 
viz.,  that  had  all  the  policies  contained  this  provision,  the 
plaintiff  would  have  recovered  $7.50,  or  a  dividend  upon  the 
premiums  paid  by  him. 

In  Sloat  V.  Royal  Ins.  Co.,  49  Pa.  St.  14,  88  Am.  Dec.  477, 
there  was  a  policy  of  insurance  in  one  company  which  covered 
the  building  only  of  the  party  insured,  and  a  subsequent  pol- 
icy in  another  company  covered  the  building,  machinery, 
shafting,  belting,  tools,  lathes,  planes,  drills,  and  stock  fin- 
ished and  unfinished;  and  it  was  held  that  it  was  not  a  case, 
of  double  insurance.  The  opinion  in  that  case  was  delivered 
by  Justice  Read,  who  cites  and    approves   the  definition  of 
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"double  insurance"  as  given  by  Mr.  Arnould,  as  follows: 
"  Double  insurance  takes  place  when  the  assured  makes  two 
or  more  insurances  on  the  same  subject,  the  same  risk,  and 
the  same  interest.  If  there  be  double  insurance,  either  simul- 
taneously or  by  successive  policies,  in  which  priority  of  insur- 
ance is  not  provided  for,  all  are  insurers  and  liable  pro  rata. 
All  the  policies  are  considered  as  making  but  one  policy,  and 
therefore  any  one  insurer  who  pays  more  than  his  proportion 
may  claim  a  contribution  from  others  who  are  liable.  Firo 
policies  usually  contain  express  and  exact  provisions  upon 
this  subject."  This  case  was  decided  in  1865.  Justice  Read 
cites  Howard  Ins.  Go.  v.  Scrihner^  5  Hill,  298,  a  case  decided 
twenty-one  years  before  that  time,  and  says:  "  I  cannot  find 
that  this  decision  has  ever  been  impugned  or  denied  by  an/ 
judicial  tribunal  in  the  state  of  New  York." 

Sloat  V.  Royal  Ins.  Co.,  49  Pa.  St.  14,  88  Am.  Dec.  477,  has 
been  the  law  of  this  state  for  over  a  quarter  of  a  century,  and 
we  would  not  disturb  it  now,  unless  for  grave  reasons.  It  has 
been  accepted  and  acted  upon  in  the  adjustment  of  losses. 
Moreover,  it  has  been  expressly  recognized  as  law  by  later 
cases.  It  was  contended  that  Merrick  v.  Germania  F.  Ins.  Go.^ 
54  Pa.  St.  277,  overrules  it,  but  this  is  not  the  case,  as  will  ap- 
pear from  an  examination  of  the  later  case,  Royal  Ins.  Go.  v. 
Roedel,  78  Pa.  St.  19,  21  Am.  Rep.  1,  where  it  was  said:  "  We 
do  not  think  Merrick  v.  Germania  F.  Ins.  Go.,  54  Pa.  St.  277, 
is  sufficiently  clear  upon  this  point  to  overrule  Sloat  v.  Royal 
Ins.  Go.,  49  Pa.  St.  14;  88  Am.  Dec.  477."  It  is  true,  this  is 
criticised  as  only  a  per  curiam  opinion,  but  why  it  should  have 
less  weight  for  that  reason  is  not  clear.  A  per  curiam  is  the 
opinion  of  the  court  in  a  case  in  which  we  are  all  of  one  mind, 
and  80  clear  that  we  do  not  think  it  necessary  to  elaborate  it 
by  an  extended  discussion.  Not  only  was  Sloat  v.  Royal  Ins, 
Co.,  49  Pa.  St.  14,  88  Am.  Dec.  477,  not  overruled  in  Royal  Ins. 
Co.  V.  Roedel,  78  Pa.  St.  19,  21  Am.  Rep.  1,  but  it  was  expressly 
followed  in  that  case. 

Lebanon  Mut.  Ins.  Co.  v.  Kepler,  106  Pa.  St.  28,  does  not, 
and  was  not  intended  to,  overrule  Sloat  v.  Royal  Ins.  Co.,  49 
Pa.  St.  14;  88  Am.  Dec.  477.  On  the  contrary,  it  is  expressly 
recognized.  The  question  of  double  insurance  was  not  decided 
in  that  case.  I  quote  from  the  opinion:  *' It  is  perhaps  an 
open  question  whether,  under  the  authority  of  Sloat  v.  Royal 
Ins.  Co.,  49  Pa.  St.  14,  88  Am.  Dec.  477,  a  double  insurance 
exists  in  the  case  in  hand,  for  the  reason  that  the  Kreidersville 
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policy  covered  some  articles  not  insured  in  the  defendant's 
policy.  But  the  language  of  condition  17  of  the  policy  in  suit 
is  broader  in  its  terms  than  the  clause  of  the  policy  in  the 
case  referred  to.  It  says,  speaking  of  additional  insurance, 
that  it  is  *on  the  property  hereby  insured,  or  any  part  thereof.' 
Without  deciding  this  point,  therefore,  we  will  treat  this  as  a 
case  of  double  insurance,  to  the  extent  that  the  Kreidersville 
policy  covered  the  same  property  as  was  insured  by  the  de- 
fendant company."  The  opinion  then  proceeds  to  show  that 
even  if  it  was  a  case  of  double  insurance,  the  defendant  com- 
pany was  liable  to  the  full  amount  of  its  policy. 

I  have  endeavored  to  show  that  the  authority  of  Sloat  v. 
Royal  Ins.  Co.,  49  Pa.  St.  14,  88  Am.  Dec.  477,  has  not  been 
shaken  by  any  subsequent  decision  of  this  court.  We  are 
now  asked  to  overrule  it,  because  Howard  Ins.  Co.  v.  Scrib- 
ner,  5  Hill,  298,  cited  by  Justice  Read,  has  been  overruled 
in  New  York  by  Ogden  v.  East  River  Ins.  Co.,  50  N.  Y.  388; 
10  Am.  Rep.  492.  With  the  highest  regard  for  the  able 
and  learned  judges  who  decided  that  case,  we  are  not  dis- 
posed to  follow  them  in  this  instance.  We  can  only  do  so  by 
overturning  our  own  cases,  and  we  have  not  been  convinced 
that  they  are  erroneous.  Our  own  rule  is  a  safe  one,  and 
easily  understood.  Had  the  policies  of  the  London  company 
covered  nothing  but  the  property  insured  by  the  defendant, 
there  would  have  been  no  difl&culty;  nor  would  there  have 
been,  had  those  policies  specified  the  sum  applicable  thereto. 
Aside  from  this,  the  case  in  hand  differs  in  a  material  point 
from  Ogden  v.  East  River  Ins.  Co.,  50  N.  Y.  388;  10  Am.  Rep. 
492.  In  that  case  there  was  a  total  loss,  exceeding  largely 
the  whole  amount  of  all  the  insurance.  That  this  fact  was 
not  without  weight  with  the  court  is  apparent  from  the  fol- 
lowing extract  from  the  opinion:  '*  We  refrain  from  express- 
ing an  opinion  now  upon  the  several  phases  which  might  be 
developed  under  an  insurance  of  this  character  in  case  of  par- 
tial loss,  confining  our  adjudication  to  the  case  before  us, 
which  was  that  of  a  total  loss  of  the  whole  subject  insured  by 
.all  the  policies." 

In  any  view,  the  result  reached  in  the  court  below  was 
-wrong,  although  this  may  have  been  caused  by  the  manner 
in  which  the  case  was  tried.  To  apply  the  whole  of  the  Lon- 
don policies  to  the  property  covered  by  the  defendant's  policy 
:  would  be  unjust  and  illogical. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 
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DovBLS  IvsuBANOB  —  What  IS.  — If  an  agent  knows  of  a  prior  insurance, 
which  he  miatakenly  believes  has  expired,  and  acting  under  saoh  Iwlief  se- 
eores  another  policy  oa  the  same  property,  which  contains  a  clause  to  the 
effect  that  it  shall  he  Toid  if  the  insured  shall  have  any  insurance  on  the 
property  not  indorsed,  known,  or  consented  to  by  the  company  or  its  agent 
in  writing,  the  prior  policy  is  a  breach  of  the  condition,  and  will  avoid  the 
second  policy:  Sanders  t.  Cooper,  115  N.  T.  279;  12  Am.  St.  Rep.  801.  To 
constitute  double  insurance,  both  policies  must  be  upon  the  same  insurable 
interest:  jBtna  etc  Ina.  Co.  y.  Tyler,  16  Wend.  385;  80  Am.  Dec.  90,  and 
note  102.  Doable  insurance'  takes  place  when  the  insured  makes  two  of 
more  insurances  on  the  same  subject,  the  same  risk,  and  the  same  interest, 
and  in  such  insurance  all  the  policies  are  considered  one,  and  the  insurers 
are  liable  pro  rata,  and  are  entitled  to  contribution.  But  where  one  policy 
ooTers  only  the  building,  and  the  subsequent  policy  covers  the  building,  ma« 
obinery,  and  stock  finished  and  unfinished,  it  is  not  a  case  of  double  insurance: 
8loat  ▼.  Bcyal  Int.  Co.,  49  Pa.  St.  14»  88  Am.  Deo.  477,  and  not*. 
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COLUMBIA  Club  v.  MoMastbb. 

[36  South  Ca.bouna,  L] 
AnooiATiOHg  —  Social   Clubs  —  Liquob   License.  —  The  distribution   «f 
liqaora  at  cost  by  a  bona  fide  incorporated  social  club  to  its  members  i« 
not  a  sale  for  which  a  license  can  be  required,  under  a  general  liquor  law 
not  specially  mentioning  such  clubs. 

MVKIOIPAL    CORPOBATIONS,     POWEB   OF,   TO    IMPOSE    A    LiCBKSB  ON  SOCIAI. 

CiiUBS.  —  Where  the  general  law  does  not  require  a  license  for  the  dis* 
tribution  of  liqaora  by  a  bona  fide  social  club  among  its  members,  snoh 
license  cannot  be  imposed  by  municipal  ordinance. 

A.  J.  Oreerij  for  the  appellant. 

J.  T.  Rhetty  city  attorney^  for  the  respondent 

McGowAN,  J.  The  Columbia  Club,  relator,  is  a  duly  incoi> 
porated  organization  for  social  and  literary  purposes,  with 
power  to  make  such  rules  and  regulations  as  they  shall  deem 
proper.  The  club-rooms  are  situated  in  the  city  of  Columbia, 
used  exclusively  by  the  members,  and  are  intended  to  provide 
for  them  a  place  where  they,  at  small  cost,  can  have  and  enjoy 
the  privacy  and  privileges  of  a  well-conducted  home,  together 
with  such  intercourse  and  amusement  as  are  consistent  with 
the  rules  and  objects.  And  to  this  end  they  established  the 
following  rules  and  regulations:  A  small  library  is  provided 
and  furnished  with  the  periodicals  and  literature  of  the  day. 
The  club  is  governed  by  a  president,  a  vice-president,  and  a 
managing  committee,  who  are  elected  by  the  club.  Among 
the  duties  of  the  managing  committee  is  to  provide  the  neces- 
sary accommodations,  servants,  etc.,  for  the  members,  and  to 
have  a  general  supervision  of  the  aflfairs  of  the  club.     Before 
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any  person  can  become  a  member  of  the  club,  he  is  required 
to  be  recommended  by  at  least  three  active  members,  his  name 
passed  upon  by  the  managing  committee,  and  submitted  to 
the  club  for  election.  All  members  (except  honorary,  limited 
to  seven  in  number,  and  to  which  only  distinguished  citizens 
of  the  state  or  of  the  United  States  are  eligible)  are  required 
to  pay  an  initiation  fee  and  monthly  or  annual  dues,  from 
which  sources  the  club  is  maintained.  That  is  to  say,  each 
resident  member  pays  an  initiation  fee  of  fifty  dollars  and  a 
monthly  assessment  of  two  dollars;  each  non-resident,  a  fee 
upon  initiation  of  twenty  dollars  and  annual  dues  of  ten 
dollars;  a  temporary  member,  a  fee  of  ten  dollars  for  three 
months.  The  membership  now  and  at  all  times  hereafter  not 
to  exceed  one  hundred  and  four  (104)  members  of  all  classes. 

It  seems  that  among  the  refreshments  purchased  and  kept 
on  hand,  with  the  funds  of  the  members  obtained  as  aforesaid, 
the  managing  committee  from  time  to  time  provides  a  small 
quantity  of  liquors  and  cigars,  which  are  in  the  keeping  of  said 
committee,  and  are  distributed  to  the  members  as  they  require 
the  same  by  the  servants  of  the  club,  the  members  placing  an 
amount  of  money,  equivalent  to  the  cost  price  of  the  article  or 
proportion  thereof  so  furnished,  which  amount  is  fixed  by  the 
managing  committee,  and  is  not  intended  for  profit,  but  solely 
to  cover  the  cost  thereof,  and  is  expended  to  replace  the  arti- 
cles so  consumed;  but  as  matter  of  fact  the  same  does  not  cover 
the  cost,  but  it  is  necessary,  to  maintain  the  articles  aforesaid, 
to  use  a  portion  of  the  annual  dues  and  assessments  for  this 
purpose,  etc. 

On  February  14, 1891,  the  club,  by  its  officers,  was  summoned 
to  appear  before  the  Hon.  P.  W.  McMaster,  mayor  of  the  city 
of  Columbia,  to  answer  to  the  charge  of  "  doing  business  with- 
out a  license,"  in  violation  of  an  ordinance  of  the  city.,  The 
officers  of  the  club  appeared,  and  denied  the  charge  and  the 
jurisdiction  of  the  court  in  the  premises.  The  city  council, 
however,  pronounced  judgment  against  the  club,  and  sentenced 
it  to  pay  a  fine  of  twenty  dollars,  and  unless  the  same,  together 
with  an  alleged  license  fee  of  two  hundred  dollars  was  paid  by 
February  27th,  then  instant,  ordered  the  chief  of  police  to  close 
the  rooms  of  the  club.  Thereupon  the  relator  club  petitioned  the 
court  of  common  pleas  for  a  writ  of  prohibition  to  restrain  the 
mayor  and  all  officers  acting  under  him  from  proceeding  further 
in  the  premises,  upon  the  grounds  that  said  action  of  the  mu- 
nicipal court  was  without  jurisdiction,  that  the  city  had  not 
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imposed  any  license  fee  or  tax  upon  the  club,  and  in  fact  has 
no  rightful  authority  to  do  so,  and  that  the  sentence  of  the 
court  was  wholly  without  authority  of  law. 

The  mayor  was  ordered  to  show  cause  why  the  writ  should 
not  be  granted.  The  application  was  heard  by  his  honor 
Judge  Hudson,  who,  among  other  things,  found  as  follows, 
viz.:  "  The  object  of  the  club  was  not  to  make  profit  out  of  the 
liquors,  but  merely  to  cover  the  cost  price,  and  thus  to  replen- 
ish the  stock;  nor  was  the  purpose  to  evade  the  laws  either  of 
the  city  or  state,  but  the  association  is  bona  fide,  and  governed 
by  rules  and  regulations  as  judicious  and  stringent  as  those  of 
similar  clubs  in  the  cities  of  other  states.  So  far  as  the  aims, 
objects,  purposes,  rules,  and  regulations  of  the  club  are  con- 
cerned, there  is  no  dispute.  Nothing  is  alleged,  nor  was  any- 
thing attempted  to  be  proved,  derogatory  to  the  membership 
or  conduct  of  the  club,  but  all  was  conceded  that  would  allow 
to  it  a  constitution  and  standing  as  free  from  condemnation  as 
any  similar  society  in  any  city  of  the  land,"  etc.  His  honor, 
however,  held  that  the  admitted  facts  "  constitute  a  sale  of 
liquors  by  the  club,"  and  it  was  liable  to  pay  a  license  fee  of 
two  hundred  dollars  to  the  city  of  Columbia,  and  therefore 
dismissed  the  petition. 

The  club  appeals  to  this  court,  alleging  error  on  the  part  of 
the  circuit  judge,  upon  the  following,  among  other,  grounds: 
1.  Because  the  city  has  no  power  to  impose  a  license  fee  or  tax 
upon  social  organizations,  such  as  the  relator;  2.  Because  the 
city  has  not  imposed  a  license  fee  or  tax  upon  said  organiza- 
tion; 3.  Because  the  sentence  of  the  municipal  court  is  with- 
out jurisdiction  and  void,  in  that  it  is  not  authorized  by  any 
ordinance  of  the  city,  and  imposes  a  greater  punishment  than 
its  charter  allows. 

The  question  whether  social  clubs,  which  raise  the  means  by 
contribution  and  then  distribute  refreshments  among  its  own 
members,  are  liable  to  a  license  tax  for  retailing  spirituous 
liquors,  has  been  considered  by  many  of  the  courts  of  the 
country,  both  in  England  and  America.  The  cases  seem  not 
to  be  in  accord.  We  have  examined  many  of  them  in  the 
hope  of  being  able  to  reconcile  them,  but  have  found  it  impos- 
sible to  do  so.  We  think,  however,  that  much  of  the  seeming 
conflict  arises  from  two  causes:  1.  Where  the  alleged  club,  as 
a  matter  of  fact,  is  not  bona  fide  what  it  purports  to  be,  but 
is  a  mere  device  to  evade  the  law  against  retailing  without  a 
license,  — in  all  such  cases,  of  course,  they  are  liable;  and  2. 
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From  the  diflference  in  the  terms  in  the  various  acts  upon  the 
subject,  each  court  construing  for  itself  the  laws  and  regula- 
tions of  its  own  state.  In  the  case  before  us,  the  difficulty 
first  above  indicated  is  not  in  our  way;  for  it  has  been  con- 
ceded and  formally  found  that  the  Columbia  Club  is  a  bona 
fide  social  organization  for  the  uses  and  purposes  declared  in 
its  charter. 

The  question  then  is,  whether  under  our  laws,  properly  con- 
strued, the  city  authorities  of  Columbia  had  the  right  to 
require  the  Columbia  Club  to  take  out  a  two-hundred-dollar 
license  for  the  year  1891,  and  to  pay  a  fine  of  twenty  dollars 
for  not  having  done  so.  It  seems  that  there  are  two  kinds  of 
licenses  recognized:  one  to  do  some  kind  of  business,  called 
a  "business  license";  and  the  other  to  retail  liquor,  called  a 
*'  liquor  license."  With  the  former  kind  we  have  no  concern 
here,  for  it  is  not  alleged  that  the  club,  as  such,  is  engaged  in 
any  kind  of  "  trade,  business,  or  profession."  We  have  to  do 
only  with  the  liquor  license,  and  it  seems  that  all  the  diflerent 
provisions  of  our  law  upon  that  subject  are  collected  in  chap- 
ter 55  of  the  General  Statutes,  entitled  "  Of  Licenses."  Sec- 
tion 1731  of  that  chapter  declares  that  "  no  license  for  the  sale 
of  spirituous  liquors  shall  be  granted  in  South  Carolina,  outside 
of  the  incorporated  cities,  towns,  and  villages  of  this  state,  and 
it  shall  be  unlawful  for  any  person  or  persons  to  soil  such 
liquors  without  a  license  so  to  do."  Section  1736  of  the  same 
chapter  provides  that  "  the  proper  municipal  authorities  of  all 
incorporated  cities,  towns,  and  villages  shall  have  power  to 
grant  licenses  to  retail  spirituous  liquors  inside  the  incorporate 
limits,  etc.,  to  keepers  of  drinking-saloons  and  eating-houses, 
apart  from  taverns,  and  to  fix  the  price  of  the  same,  the  per- 
son to  whom  the  same  is  granted  being  first  recommended  by 
six  responsible  tax-payers  of  his  neighborhood,  and  entering 
into  a  bond  in  the  sum  of  one  thousand  dollars  for  the  keeping 
of  an  orderly  house,"  etc.  Section  1745  provides,  among  other 
things,  that  "  all  persons  engaged  in  retailing  liquors  under 
licenses  granted  in  accordance  with  this  chapter  shall  expose 
their  licenses  to  public  view  in  their  chief  place  of  making 

sales,  etc And  every  person  taking  out  a  license  for 

sale  of  spirituous  liquors  as  aforesaid  shall  sell  the  same  in  a 
room  fronting  the  public  street,  without  any  screen,  curtain,  or 
other  device  for  preventing  the  passing  public  from  fully  view- 
ing what  may  be  transpiring  within,"  etc. 

Now,  considering  these  provisions  together,  what  construe- 
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tion  should  be  placed  upon  them?  They  are  penal  in  their 
nature,  and  should  be  strictly  construed.  Is  it  not  perfectly 
manifest  that  by  the  terms  used,  the  legislature  did  not  intend 
to  embrace  social  organizations  such  as  the  Columbia  Club; 
but  on  the  contrary,  that  the  true  intent  and  meaning  of  all 
these  provisions  was  to  include  only  "  the  keepers  of  drinking- 
saloons,"  etc.;  that  is  to  say,  a  well-known  class  of  persons  who 
are  engaged  in  the  business  of  retailing  liquor  for  a  profit  as  a 
livelihood?     Expressio  unixis  est  exclusio  altering. 

But  it  appears  that  the  corporate  authorities  of  the  city,  on 
the  22d  of  December,  1890,  passed  an  ordinance  "  to  regulate 
licenses  for  the  year  1891,"  which,  it  is  suggested,  supple- 
mented the  acts  of  the  legislature  upon  the  subject,  and  en- 
larged the  power  of  the  city  in  tne  matter  of  granting  licenses. 
The  seventh  section  of  this  ordinance  reads  as  follows,  viz.: 
*'  For  a  license  to  carry  on  any  permanent  or  transient  trade, 
business,  or  profession,  the  sums  hereafter  mentioned  shall  be 
paid  into  the  city  treasury  in  gold  or  silver  coin,  United  States 

treasury  notes Club^rooms. — All  clubs  or  associations 

where  liquor  is  disposed  of  for  cash,  checks,  or  otherwise  shall 
be  required  to  take  the  regular  liquor  license  per  year,  two 
hundred  dollars."  The  first  paragraph  of  this  section  clearly 
relates  to  business  licenses,  but  the  last  paragraph,  in  relation 
to  club-rooms,  seems  to  have  been  an  attempt  to  make  a  new 
law  as  to  the  persons  who  may  be  required  to  take  out  liquor 
licenses;  but  it  must  not  be  overlooked  that  there  is  no  such 
thing  as  original  legislative  municipal  authority.  Incorporated 
cities  have  only  the  power  granted  to  them  by  the  legislature, 
—  nothing  more  and  nothing  less.  Therefore  this  ordinance 
must  be  construed  in  subordination  to  the  general  law  upon 
the  subject:  State  v.  Town  CouncUf  6  Rich.  404;  State  v.  Wil- 
liams, 11  S.  C.  292. 

The  question  then  recurs,  whether  the  regulations  adopted 
by  the  club  for  distributing  their  liquors  among  their  own 
members  "constitute  a  sale"  in  the  sense  of  section  1731  of 
the  General  Statutes,  which  makes  it  unlawful  "  to  sell  liquors 
without  a  license  so  to  do."  As  I  understand  it,  the  law  does 
not  prohibit  the  use  of  liquors,  but  merely  regulates  the  sale 
by  indicating  certain  persons  who  may  sell  upon  certain  con- 
ditions, one  of  which  is  the  production  of  a  license,  which  can 
only  be  procured  by  paying  for  the  same  a  fee  or  tax.  The 
club  owned  the  liquor,  and  we  suppose  that  each  of  its  mem- 
bers had  the  right  to  use  his  part  of  them  as  he  pleased. 
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When  he  called  for  his  share,  or  any  part  of  it,  and  the  same 
was  delivered  to  him,  subject  to  account,  can  we  say  that  was 
an  "  unlawful  sale  "  in  the  sense  of  the  law?  It  seems  to  us 
that  such  view  is  very  technical,  and  that  the  more  reasonable 
construction  is,  that  the  regulations  of  the  club  amounted  sub- 
stantially to  a  method  of  dividing  the  property  among  its 
owners. 

As  before  stated,  the  authorities  upon  this  subject  do  not  seem 
to  be  in  accord.  We  must,  however,  decide  the  case  accord- 
ing to  our  construction  of  our  own  laws;  and  looking  only  for 
the  intention  of  the  law-makers,  we  think  the  proper  doctrine 
is  announced  in  the  text  of  the  American  and  the  English  En- 
cyclopedia of  Law,  vol.  11,  tit.  Intoxicating  Liquors,  p.  727,  as 
follows:  "  Social  Clubs.  —  The  distribution  of  liquors  by  a  bona 
fide  club  among  its  members  is  not  'a  sale'  within  the  inhibi- 
tion of  a  liquor  law,  even  though  the  person  receiving  the  liquor 
gives  money  in  return  for  it.  It  is  otherwise,  however,  where 
such  club  is  simply  a  device,  resorted  to  as  a  means  of  evad- 
ing the  statute,"  —  citing  in  the  notes  numerous  cases,  which 
we  will  not  attempt  to  review:  See  Graff  v.  Evans,  8  Q.  B.  Div. 
373;  Seim  v.  State,  55  Md.  566;  39  Am.  Rep.  419;  Chesa- 
peake Club  v.  State,  63  Md.  460;  Commonwealth  v.  Smith,  102 
Mass.  147;  Commonwealth  v.  Pomphret,  137  Mass.  564;  50  Am. 
Rep.  340;  Tennessee  Club  v.  Dwyer,  11  Lea,  452;  47  Am.  Rep. 
298;  Burden  v.  Montana  Club,  10  Mont.  330;  24  Am.  St.  Rep. 
27;  Piedmont  Club  v.  Commonwealth,  87  Va.  540. 

In  Oraff  v.  Evans,  8  Q.  B.  Div.  373,  Mr.  Justice  Field  said: 
"  In  construing  a  statute  like  the  present,  by  which  a  penalty 
is  imposed,  we  must  look  strictly  at  the  language  in  order  to 
see  whether  the  person  against  whom  the  penalty  is  sought  to 

be  enforced  has  committed  any  ofiTense  within  the  section 

The  section  must  be  construed  by  looking  at  the  language  used, 
and  taking  a  large  view  of  the  object  of  the  legislation.  The 
enactment  is  limited  to '  sales '  of  intoxicating  liquors,  and  only 
seems  aimed  at  sales  made  by  retail  dealers.  The  qaestionis, 
whether  Grafif  effected  *  a  sale.'  I  think  not.  Any  member 
was  entitled  to  obtain  the  goods  on  payment  of  the  price.  A 
sale  involves  the  element  of  a  bargain.  There  was  no  bargain 
here,  nor  any  contract  with  respect  to  the  goods,"  etc. 

In  Piedmont  Club  v.  Commonwealth,  87  Va.  640,  decided  as 
lately  as  March,  1891,  and  the  last  judicial  utterance  upon  the 
subject  brought  to  our  notice,  the  appeal  court  of  Virginia  unan- 
imously held  as  follows:  "A  club  formed  for  social  purposes 
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allows  its  members  only,  from  its  stock  kept  for  the  purpose, 
to  order  liquor  for  himself  and  such  friends  as  the  rules  of  the 
club  allow  him  to  invite  as  guests,  charging  such  member 
with  liquors  so  ordered  by  him,  no  profit  being  made  by  the  club. 
Held,  this  does  not  constitute  a  sale  of  liquor  within  the  mean- 
ing  of  the  act  (Acts  1889-90,  p.  242)  requiring  license  for 
sale  of  liquor,  and  no  license  is  required,  the  charging  each 
member  for  amount  used  by  him  being  a  mode  of  apportionment 
or  assessment  of  the  proportionate  expense  to  be  borne  by  him," 
«tc.  We  are  unable  to  distinguish  this  case  from  that  of  the 
Piedmont  Club  of  Lynchburg,  above  referred  to. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the 
circuit  court  be  reversed,  and  the  case  be  remanded  to  the  cir- 
cuit court  for  such  orders  as  may  be  thought  necessary  to 
carry  out  the  conclusions  herein  announced. 


Social  Club — DisTRtBUTiOM  or  Liquok  —  Lioenak.  —  AsooUl  elab  incor- 
porated for  literary,  social,  and  educational  purposes,  and  not  to  evade  tho 
liquor  laws,  and  which  keeps  liquors,  furnished  to  members  only,  without 
profit  to  itself,  is  not  a  retail  liquor  dealer  within  the  meaning  of  a  statute 
requiring  sucli  persons  to  procure  a  license:  Barden  v.  Montana  Club,  10 
Mont.  330;  24  Am.  St.  Rep.  27,  and  extended  note  at  pages  35-50,  in  which 
this  subject  is  exhaustively  treated.  State  v.  Eksez  Club,  53  N.  J.  L.  99,  is  a 
case  in  which  the  same  condition  of  affairs  existed  as  those  presented  by  the 
principal  case.  In  that  case  it  was  held  that  the  club  was  guilty  of  selling 
liquors  without  a  license,  and  liable  for  the  penalty  provided  therefor.  Where 
one  acting  as  steward  of  an  unincorporated  social  dob  delivers  liquor  to  a 
non-member  at  the  request  of  a  member,  and  the  same  is  paid  for  by  the 
member,  the  transaction  is  a  sale  of  liquor  within  the  meaning  of  the  law: 
People  T.  Andrewa,  115  N.  Y,  427. 


Scottish  American  MoRTaAGB  Company  v.  Deas. 

{S6  SODTH  Caboliha,  42.] 

Husband  akd  Wit«  —  Married  Women's  Contraots  —  Ssr abate  Estate. 
—  Where  a  married  woman,  either  directly  or  through  her  agent,  bor. 
rows  money  from  another,  the  money  so  borrowed  becomes  at  once  a 
part  of  her  separate  estate,  imI  her  contract  to  repay  is  a  contract  with 
reference  to  her  separate  estate,  which  may  be  enforced  against  her,  and 
the  lender,  in  the  absence  of  notice  to  the  contrary,  has  a  right  to  assume 
that  the  money  was  borrowed  for  the  nse  of  the  married  woman,  and  she 
is  estopped  from  denying  that  fact,  unless  it  is  shown  that  the  lender 
had  notice  to  the  contrary. 

Husband  and  Wife  — Married  Women's  Contracjts — Agency  —  Rati- 
riCATioN  —  Separate  Estate.  —  Where  an  application  for  a  loan,  stat- 
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ing  that  a  wife  is  the  borrower,  that  the  land  offered  as  security  is  her 
separate  property,  and  that  the  only  encumbrance  thereon  is  a  balance 
due  OQ  mortgage  which  will  be  satisfied  out  of  the  loan,  is  signed  in  the 
name  of  the  wife  by  her  husband,  without  her  knowlelge  or  consent, 
while  he  is  acting  as  her  general  agent,  and  such  signature  is  believed  by 
the  lender  to  be  the  signature  of  the  wife,  her  subsequent  ratification  of 
the  application  and  act  of  her  husband,  by  herself  signing  the  notes  and 
mortgage  issued  thereon,  will  constitute  the  loan  a  debt  of  the  wife,  for 
which  she  is  liable. 

StaTDTES — CONSTITOTIONALITT  OF  —  AbSEKOB    OF    MEMBERS    OF    COURT. — 

A  statute  will  not  be  declared  unconstitutional  in  the  absence  of  some 
of  the  members  of  the  x:ourt,  unless  necessary  to  a  determination  of  the 
case. 

W.  M.  Shannon  and  R.  W.  Shand,  for  the  appellant, 
P.  H.  Nelson  and  J.  T.  Hay,  for  the  respondent. 

McIvER,  C.  J.  The  action  in  this  case  was  for  the  foreclos- 
ure of  a  mortgage  of  real  estate  given  by  the  defendant,  Mrs. 
Mary  R,  Deas,  to  the  plaintiff,  to  secure  the  payment  of  sundry 
notes  executed  by  her  in  favor  of  the  plaintiflf.  This  mortgage 
and  these  notes,  bearing  date  15th  of  March,  1884,  it  is  ad- 
mitted, were  executed  by  Mrs.  Deas;  but  she  being  a  married 
woman  at  the  time,  the  defense  is,  that  the  contract  evidenced 
by  these  papers  was  not  such  a  one  as  she  was  capable  of 
making  at  the  time,  under  the  law  as  it  then  stood.  The  con- 
tract in  question  was  made  to  secure  the  repayment  of  money 
borrowed  from  the  plaintiff,  and  one  of  the  important  inquiries 
in  the  case  is,  whether  this  money  was  borrowed  by  Mrs.  Deas 
or  by  her  husband.  It  seems  that  under  the  usage  of  the 
plaintiff  this  money  was  loaned  upon  a  written  application,  a 
copy  of  which  is  set  out  in  the  "  case,"  signed  "Mary  R.  Deas," 
though  the  testimony  shows  that  she  did  not  in  person  sign 
her  name,  but  the  same  was  signed  by  her  husband  and  co- 
defendant,  Allen  Deas;  but  the  testimony  likewise  shows,  or 
at  least  tends  to  show,  that  the  signatures  of  husband  and  wife 
resembled  each  other  so  much  that  one  not  familiar  with  them 
might  readily  take  one  for  the  other. 

This  written  application,  amongst  other  items  therein  stated, 
gives  the  name  of  the  borrower  as  "  Mary  R.  Deas,"  and  the 
husband's  name  as  *' Allen  Deas. "  It  also  states  that  the 
borrower  has  certain  specified  stock  on  the  land, —  horses,  cows, 
mules,  and  hogs;  and  in  response  to  the  inquiry  whether  the 
land  proposed  to  be  mortgaged  to  the  plaintiff  is  entirely  free 
from  encumbrance,  the  answer  is,  "  No;  small  balance  on  mort- 
gage given  to  get  advances.     Will  pay  same  out  of  portion  of 

▲m.  St.  KkTh  VOL.  XXVJIL-n 


■834  Scottish  Am.  Mortgage  Co.  v.  Deas.     [S.  Carolina, 

funds."  And  in  response  to  the  inquiry  whether  the  land  is 
**  leased  to  any  one,  er  has  any  person  a  right  of  possession 
thereof  aside  from  yourself  ?  "  the  answer  is,  "  No."  It  is  un- 
disputed that  the  money  borrowed  from  plaintiff,  or  much  the 
greater  part  of  it,  was  used  to  pay  a  debt  secured  by  a  prior 
mortgage  of  the  same  land  to  H.  G.  Carrison,  the  small  balance 
of  the  amount  loaned  being  appropriated  to  the  payment  of  in- 
surance and  the  expense  of  negotiating  the  loan  by  plaintiff. 
The  mortgage  to  Carrison  was  executed  on  the  Ist  of  February, 
•1883,  by  Allen  Deas  and  Mary  R.  Deas, his  wife,  and  is  combined 
with  a  lien  on  the  crops,  as  well  as  a  mortgage  on  certain  per- 
sonal property,  —  horses  and  mules.  This  lien  and  mortgage 
recites  that  the  party  of  the  first  part,  Carrison,  agrees  to  ad- 
vance to  the  parties  of  the  second  part,  Allen  Deas  and  Mary 
R.  Deas,  money  and  supplies,  "to  enable  them  to  carry  on 
their  agricultural  operations." 

The  case  was  referred  to  the  master  simply  to  take  and  re- 
port the  testimony.  The  only  oral  testimony  taken  by  the 
master  is  that  of  Allen  Deas  and  his  wife.  From  this  testi- 
*nony  there  can  be  no  doubt  that  the  land  covered  by  the  mort- 
gage sought  to  be  foreclosed  was  the  separate  property  of  Mrs. 
Deas,  and  the  real  question  in  this  case  is,  whether  her  sepa- 
rate property  can  be  held  liable  for  the  payment  of  the  debt 
-eecured  by  the  mortgage  to  the  plaintiff. 

While  there  can  be  no  doubt  that  Mrs.  Deas  executed  the 
papers  evidencing  and  securing  the  mortgage  debt,  yet  that 
alone  would  not  be  suflScient  to  bind  her  separate  estate;  the 
plaintiff  must  go  farther,  and  show  that  the  contract  was  made 
with  reference  to  her  separate  estate.  This  question  of  the  lia- 
bility of  a  married  woman  upon  a  contract,  after  the  amend- 
ment of  1882  and  before  the  act  of  1887  was  passed,  has  been 
eo  often  before  this  court  recently  that  it  cannot  be  necessary 
now  to  go  into  any  discussion  of  the  law  upon  the  subject.  It 
will  be  sufficient  to  quote  from  one  of  the  most  recent  cases 
what  must  now  be  regarded  as  the  settled  law  upon  the  sub- 
ject. In  Hibernia  Savings  Inst.  v.  Luhn,  34  S.  C.  184,  after 
citing  numerous  cases,  it  is  said:  "  It  must  be  regarded  as 
settled,  that  where  a  married  woman,  either  directly  or  through 
her  agent,  borrows  money  from  another,  the  money  so  borrowed 
becomes  at  once  a  part  of  her  separate  estate,  and  her  contract 
to  repay  the  same  is  a  contract  with  reference  to  her  separate 
estate,  which  may  be  enforced  against  her;  and  that  the  lender, 
in  the  absence  of  notice  to  the  contrary,  has  a  right  to  assume 
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that  the  money  was  borrowed  for  the  use  of  the  married  wo- 
man, and  she  is  estopped  from  denying  that  fact,  unless  it  is 
shown  that  the  lender  had  notice  to  the  contrary." 

As  in  the  case  just  quoted  from,  it  seems  to  us  that  in  view 
of  this  well-settled  law,  the  material  inquiries  in  this  case  are: 
1.  Whether  the  money  secured  by  the  mortgage  to  plaintiff 
was  borrowed  for  the  use  of  Mrs.  Deas;  2.  If  not,  whether  the 
plaintiff,  at  the  time  of  the  loan,  had  any  notice  that  it  was 
borrowed  for  the  use  of  her  husband.  While  it  is  true  that  the 
testimony  shows  that  though  the  written  application  for  the 
loan  was  signed  '*  Mary  R.  Deas,"  yet  in  fact  her  name  was  not 
signed  by  her  in  person,  but  was  signed  by  her  husband  with- 
out her  previous  knowledge  or  direct  authority,  yet  it  is  equally 
manifest  that  the  husband  supposed  that  he  had  his  wife's 
authority  to  sign  her  name,  for  he  says:  '*  I  signed  Mrs.  Deas's 
application  for  the  loan  myself.  In  matters  of  importance  she 
signed  for  herself;  not  considering  that  of  sufficient  importance, 
I  signed  for  her.  When  I  brought  the  papers  for  her  signature 
she  first  knew  of  the  loan,  but  I  had  explained  a  short  time  be- 
fore I  brought  her  the  papers  about  the  loan."  And  Mrs.  Deas 
in  her  testimony  says:  "  When  ray  husband  brought  the  notes 
and  mortgage  for  me  to  sign,  I  knew  it  was  to  borrow  money 
from  the  Scotch  Loan  Company  at  the  time  I  signed  the  notes 
and  mortgage."  And  again  she  says:  "  Mr.  Deas  always  man- 
aged my  business  in  this  county  since  I  was  married.  I  gave 
no  written  or  verbal  consent." 

It  is  clear,  therefore,  that  although  Mrs.  Deas  may  not  have 
previously  given  her  husband  any  express  authority  to  sign  her 
name  to  the  application  for  the  loan,  that  he  had  her  implied 
authority  to  manage  all  of  her  business,  and  after  he  had  signed 
her  name  to  the  written  application  for  the  loan,  she  expressly 
ratified  and  confirmed  his  act  by  executing  in  her  own  person 
the  papers  required  in  pursuance  of  the  application  for  the 
loan.  Any  other  view  would,  it  seems  to  us,  convict  Allen 
Deas  of  attempting  a  fraud  upon  his  wife,  as  well  as  upon  the 
plaintiff,  by  forging  her  name  to  the  application  for  the  loan, 
— a  view  which  certainly  cannot  be  accepted.  If^  therefore, 
Mrs.  Deas  must  be  regarded  as  having  subsequently  ratified 
the  previously  unauthorized  act  of  her  husband  in  signing  her 
name  to  the  application  for  the  loan,  it  is  the  same  as  if  she 
had  expressly  authorized  the  signing  of  her  name,  and  she  it 
bound  by  the  statements  contained  in  such  application.  From 
these  statements  the  plaintiff  was  fully  justified  in  supposing 
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that  the  money  was  borrowed  by  Mrs.  Deas  for  her  own  use, 
for  she  is  expressly  named  as  the  borrower,  and  that  the 
money  was  borrowed  for  her  own  use,  as  the  statement  is,  that 
the  money  was  to  be  used,  in  part  at  least,  to  remove  an  en- 
cumbrance from  her  land. 

It  seems  to  us  clear  that  Allen  Deas  must  be  regarded  as 
the  agent  of  his  wife  in  negotiating  this  loan  from  the  plain- 
tiff; for  although  they  both  testify  that  the  husband  was 
never  appointed  agent  of  his  wife,  yet  from  all  the  testimony, 
it  is  very  obvious  that  what  they  really  meant  was,  as  Mrs. 
Deas  says,  that  she  never,  "verbally  or  in  writing,"  constituted 
Allen  Deas  her  agent  to  negotiate  this  loan,  —  that  is,  that  he 
had  never  in  express  terms  been  appointed  her  agent.  Yet  as 
it  is  undoubtedly  true  that  agency  may  be  and  often  is  es- 
tablished by  circumstances  as  well  as  by  direct  and  express 
evidence,  we  think  it  cannot  be  doubted  from  all  the  circum- 
stances that  Allen  Deas  was  not  only  the  general  agent  of  his 
wife  in  transacting  all  of  her  business,  but  his  agency  in  this 
particular  transaction  was  expressly  recognized  by  her  when 
she  executed  the  notes  and  mortgage,  and  gave  them  to  her 
husband  to  be  delivered  to  the  plaintiflF.  In  this  respect  this 
case  is  very  similar  to  that  of  Hibernia  Savings  Inst.  v.  Luhn^ 
84  S.  C.  176,  which  had  not  been  published  when  the  circuit 
judge  rendered  his  decree  in  this  case. 

It  is  contended,  however,  by  respondents,  that  even  if  this 
be  so,  yet  as  plaintiflF,  through  its  agent,  had  notice  that  tlie 
money  was  borrowed  for  the  purpose  of  paying  the  mortgage 
debt  to  Carrison,  which  it  is  claimed  was  a  debt  of  the 
husband,  and  not  of  the  wife,  the  separate  estate  of  the  wife 
cannot  be  held  liable  under  the  rule  laid  down  above.  This 
renders  it  necessary  to  inquire  whether  the  Carrison  debt  was 
a  debt  of  the  husband,  and  so  known  to  the  plaintiflf  or  its 
agent.  It  seems  to  us  that  the  testimony  unmistakably 
shows  the  contrary.  In  the  first  place,  the  representation 
made  in  the  application  for  the  loan,  which,  as  we  have 
seen,  must  be  regarded  as  the  representation  of  the  wife,  was, 
that  the  money  was  borrowed,  in  part  at  least,  for  the  purpose 
of  removing  an  encumbrance  on  her  separate  estate,  which  the 
testimony  shows  was  the  Carrison  mortgage,  and  the  terms  of 
that  mortgage,  together  with  the  testimony  of  both  husband 
and  wife,  show  beyond  all  dispute  that  the  Carrison  debt  was 
the  debt  of  the  wife,  and  not  of  the  husband,  being  contracted 
for  supplies  furnished  to  and  used  upon  her  plantation, —  not 
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rented  by  the  husband  from  the  wife,  but  managed  by  him  for 
the  benefit  of  the  family. 

Mrs.  Deas  says:  "  Mr.  Deas  always  managed  my  business 
in  this  county  since  I  was  married.  I  gave  no  written  or  ver- 
bal consent.  I  consented  as  a  wife  consents  to  her  husband 
taking  charge  of  her  property.  I  knew  that  Mr.  Deas  was  in- 
solvent, and  owned  no  property.  Had  no  verbal  or  written 
lease  from  Mr.  Deas  of  the  land;  he  managed  the  business 
for  me."  Allen  Deas  says:  "  I  was  insolvent  at  the  time  I  was 
married,  December  19,  1878.  I  have  lived  upon  this  land 
with  ray  family  since  that  time.  I  have  managed  the  prop* 
erty  for  my  wife  and  attended  all  business  matters  for  her; 
never  leased  the  place  from  her."  Now,  if,  as  this  testimony 
shows,  Allen  Deas  never  rented  this  land  from  his  wife,  but  on 
the  contrary,  managed  it  for  her,  it  would  seem  that  the  sup- 
plies furnished  by  Garrison  to  "run  the  place  "  would  constitute 
a  debt  of  the  wife,  contracted  as  to  her  separate  estate,  through 
her  manager  or  agent,  her  husband,  for  which  she  would  be  lia- 
ble; and  money  borrowed  by  her  to  pay  such  debt,  to  remove 
the  encumbrance  upon  her  separate  estate,  would  constitute  a 
debt  for  which  she  would  be  liable:  Wallace  v.  Carter,  32  S.  C. 
314;  Chambers  v.  Bookman,  32  S.  C.  455. 

Under  the  view  which  we  have  taken  of  the  case,  the  con- 
stitutional question  presented  by  the  seventh  ground  of  appeal 
does  not  necessarily  arise,  and  need  not  therefore  be  consid- 
ered. While  this  court  undoubtedly  has  the  power  to  declare 
an  act  of  the  legistature  unconstitutional,  and  for  that  reason 
void,  yet  the  exercise  of  such  a  power  is  a  delicate  matter,  and 
it  should  not  be  done  unnecessarily;  especially  where,  as  in 
this  case,  the  court  was  not  full  when  the  question  was  pre- 
sented. 

It  seems  to  us  that  the  circuit  judge,  in  view  of  the  facts  and 
the  law  applicable  thereto,  erred  in  holding  that  the  contract 
here  sought  to  be  enforced  was  not  such  a  contract  as  a  mar- 
ried woman  was  capable  of  making,  and  for  that  reason  ad- 
judging that  the  complaint  be  dismissed. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  cir- 
cuit court  be  reversed,  and  the  case  be  remanded  to  that  court 
for  the  purpose  of  carrying  out  the  views  herein  announced. 


The  Subaiqcent  Cask  of  Nolt  v.  Thompgon,  35  8.  C.  461,  waa  an  actioo 
Against  a  married  woman  upon  her  promiMory  note,  parohased  l)y  an  iiino- 
•eut  iudoraee  for  value  before  maturity,  in  terms  sliuwing  that  it  was  executed 
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with  reference  to  and  for  the  benefit  of  her  separate  estate.  The  court  held 
that  such  indorsee  had  a  right  to  rely  upon  the  statements  in  the  note,  Tnat 
the  maker  was  estopped  thereby,  in  the  absence  of  proof  that  such  indorsee 
knew  them  to  be  false,  and  that  the  knowledge  of  the  payee  in  this  rei^pect 
did  not  affect  the  indorsee. 

Husband  and  Wife  —  Married  Woman's  Contracts  —  SEPARi^fE  Es- 
tate. —  A  married  woman  is  liable  on  her  contract  as  one  relating  to  sepa- 
rate property,  when,  being  the  owner  of  a  farm  and  the  personalty  thereon, 
■he  purchases,  upon  a  written  order  not  disclosing  her  coverture,  a  farming 
implement:  McCormich  v.  Holbrooke  22  Iowa,  487;  92  Am.  Dec.  400,  and  note. 
If  a  married  woman  personally  secures  a  loan,  and  it  is  made  in  good  faith 
under  a  belief  that  it  is  to  be  hers,  and  she  executes  a  mortgage  upon  her  sep- 
arate property  to  secure  it,  the  husband  joining,  she  will  be  liable  as  princi* 
pal,  even  though  the  husband  used  the  money:  Cumminga  v.  Martin,  128  Ind. 
20;  and  the  same  is  truel  where  the  application  for  the  loan  is  signed  by  the 
woman  per  her  husband,  and  she  signs  the  bond  and  mortgage,  which  are  de- 
livered to  the  lender  by  the  husband,  and  when  she,  upon  being  sued,  admits 
their  execution:  Hibernian  Sav.  Inst.  v.  LuJin,  34  S.  C.  175.  A  married  wo- 
man cannot  borrow  money  for  the  use  of  her  husband,  nor  give  her  note 
therefor,  nor  bind  her  separate  estate  by  a  mortgage  executed  to  secure  such 
a  note:  SaiiiKu  v.  Turner,  33  S.  C  ,231;  see  note  to  Cashman  v.  Henry,  31 
Am.  Rep.  445. 

Statutes  —  Constitutionality  of  —  Power  of  Courts.  —  The  power  of 
the  judiciary  to  declare  an  act  unconstitutional  is  of  the  most  responsible  na- 
ture, and  is  not  to  be  resorted  to  unless  the  case  is  clear,  decisive,  and  un- 
avoidable: Santo  V.  State,  2  Iowa,  165;  63  Am.  Dec.  4S7,  and  note;  Baugher 
T.  Ntiton,  9  aUl,  299;  52  Am.  Dec.  694,  and  note. 
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[85  South  Carolina,  61.] 

Ihtbbbct  —  MoRTOAQE  —  SETTLEMENT. — When  an  agreement  for  supplies 
is  secured  by  mortgage  stipulating  for  interest  at  fifteen  per  cent  per 
annum,  the  whole  to  be  paid  out  of  the  proceeds  of  a  crop  by  a  certain 
date,  and  the  mortgagor,  after  such  date,  gives  his  note  for  the  balance 
due,  to  draw  interest  at  a  like  rate,  the  mortgage  will  only  draw  legal 
interest  after  the  date  stipulated  for  its  payment;  and  the  balance  due, 
constituting  the  unpaid  debt,  so  far  as  it  is  secured  by  the  mortgage,  will 
draw  only  legal  interest  after  that  date. 

Partition  —  Rights  of  Mortgagees.  —  When  a  tenant  in  common  gives 
a  mortgage  on  a  specific  part  of  the  common  property,  describing  it  by 
metes  and  bounds,  under  a  belief  that  he  owned  it  in  severalty,  the 
mortgagee  has  an  equity  to  require,  when  partition  is  sought  by  the 
other  co-tenants,  that  it  shall  be  so  made  as  to  allot  the  specific  portion 
covered  by  the  mortgage  as  the  share  of  the  mortgagor,  and  thereby  save 
the  lien  of  the  mortgage,  provided  this  can  be  done  without  prejudice 
to  the  rights  of  the  other  co-tenants;  and  this  equity,  where  there  are 
several  successive  mortgages,  inures  to  each  mortgagee  in  the  order  of 
the  dates  of   their  several  mortgages.     The   same  equitable   principles 
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apply,  and  the  same  priorities  are  preserved,  in  case  of  a  side,  as  in  cas»- 
of  partition  in  kind,  so  far  as  practicable. 

MoKTOAGE  —  Record  of,  as  Notice  —  Mistake. — A  mere  mistake  in  ths 
record  of  a  mortgage  as  to  the  number  of  acres  covered  by  it,  when  the 
number  of  acres  stated  in  the  mortgage  is  accompanied  by  the  words- 
"more  or  less,"  will  not  restrict  the  lien  of  the  mortgagee  to  the  number 
of  acres  stated  in  the  record.  In  such  case  the  lien  of  the  mortgagee,  a» 
against  all  subsequent  mortgagees,  extends  to  all  the  land  embraced 
within  the  metes  and  bounds  mentioned  in  his  mortgage,  notwithstaud- 
ing  the  mistake  in  the  record. 

Appeal  —  Review  of  Point  not  Raised  at  Trial.  —  A  mortgage  wil^ 
not  be  held  void  on  appeal  for  uncertainty  in  description  when  the- 
point  was  not  raised  in  the  court  below,  and  the  record  does  not  show 
error  in  treating  the  description  as  sufficient. 

Partition.  The  only  facts  necessary  to  an  understanding 
of  the  opinion  are  those  in  relation  to  interest  on  a  mortgage 
debt,  stated  in  the  opinion  of  the  circuit  court  as  follows:  "The 
next  question  raised  was  as  to  the  amount  due  upon  this 
mortgage  debt,  it  being  contended  that  the  mortgage  debt  bore 
from  its  date  interest  at  fifteen  per  cent  per  annum.  The 
master  has  found  as  a  matter  of  law  that  the  mortgage  debt 
bore  only  seven  per  cent  from  the  first  day  of  March,  1873, 
when  Louis  D.  De  Saussure  and  Thomas  L.  Boykin  had  a 
settlement,  wherein  the  balance  due  to  De  Saussure  was  evi- 
denced by  two  notes  aggregrating  the  sum  of  $4,441.91,  and 
that  upon  that  amount  interest  must  be  calculated  at  only 
seven  per  cent.  In  this  the  master  is  correct.  The  mortgage, 
it  is  very  true,  called  for  fifteen  per  cent  upon  the  amounts 
mentioned  therein,  but  these  amounts  were  payable  at  a  giver* 
day,  to  wit,  the  twentieth  day  of  December,  1872,  and  no  stipu- 
lation that  interest  should  run  at  fifteen  per  cent,  payable  un- 
til the  whole  should  be  paid  or  payable  annually.  I  think  the 
whole  debt  should  be  paid.  From  the  terms  of  the  mortgage, 
only  seven  per  cent  could  be  calculated  upon  the  balance  due 
December  20,  1872.  Hence  when  a  balance  was  struck  by 
Boykin  and  De  Saussure  on  the  Ist  of  March,  1873,  that  bal- 
ance, in  so  far  as  the  mortgage  debt  is  concerned,  could  ooljr 
bear  seven  per  cent" 

W.  D.  Tranthamy  J,  D.  Dunlap,  and  H.  A.  De  5ouMt»r»,  for 
the  appellants. 

Buist  and  Buut,  and  J.  T.  Hay,  for  the  respondents. 

McIvEB,  C.  J.  The  object  of  this  action  is  to  obtain  par- 
tition of  certain  real  estate  in  the  county  of  Kershaw,  which 
formerly  belonged  to  Burwell   Boykin,  and  was,  by  his  will. 
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given  to  his  three  sons,  Thomas  L.  Boykin,  John  Boykin,  and 
Eugene  Boykin,  upon  the  death  of  their  mother,  charged  with 
the  payment  of  certain  legacies  to  their  sisters.  The  mother 
having  died,  and  the  two  sons,  John  and  Eugene,  having  died 
intestate,  and  the  legacies  to  the  daughters  having  been  pro- 
vided for,  the  time  for  partition  of  the  land  has  arrived,  and 
the  purpose  now  is  to  obtain  partition  amongst  Thomas  L. 
Boykin  in  his  own  right  and  as  heir  at  law  of  his  mother  and 
of  his  two  deceased  brothers,  and  the  other  heirs  at  law  of 
these  parties.  There  is  no  contest  between  the  co-tenants  as 
to  their  shares  or  as  to  their  right  to  partition,  and  it  seems  to 
be  conceded  that  the  share  of  Thomas  L.  Boykin  in  the  land 
remaining  for  partitition  is  forty-one  ninetieths  thereof. 

The  only  controversy  is  between  certain  mortgage  creditors 
of  Thomas  L.  Boykin.  Of  these,  there  are  three,  practicallj', 
though  there  seems  to  have  been  another  mortgage  to  Chai  - 
lotte  Taylor,  assigned  to  A.  H.  H.  Stuart,  which,  however,  la 
not  represented  in  this  case,  and  not  having  been  considered 
by  the  court  below,  is  not  before  us.  Of  the  three  mortgaged 
which  are  to  be  considered,  the  oldest  is  a  mortgage  to  Louis 
D.  De  Saussure,  which,  though  assigned  to  the  defendantfl 
Pelzer,  Rodgers,  &  Co.,  and  A.  B.  Rose,  as  trustee,  will,  for  the 
sake  of  convenience,  be  designated  as  the  De  Saussure  mort- 
gage. The  next  in  date  is  a  mortgage  to  the  defendants  Witte 
Brothers.  The  last  in  date  is  a  mortgage  to  the  defendant  J.  A. 
Armstrong.  The  De  Saussure  mortgage  purports  to  be  a  mort- 
gage on  823  acres  of  land,  described  by  metes  and  bounds. 
The  Witte  mortgage  purports  to  be  a  mortgage  on  2,000  acres 
of  land,  more  or  less,  likewise  described  by  metes  and  bounds, 
which,  it  seems  to  be  conceded,  does  not  embrace  any  of  the 
823  acres  covered  by  the  De  Saussure  mortgage;  but  in  the 
record  of  this  mortgage,  doubtless  through  an  error  of  the  re- 
cording officer,  the  quantity  of  land  covered  by  the  mortgage 
is  stated  as  200  instead  of  2,000  acres,  more  or  less.  And  the 
Armstrong  mortgage  purports  to  be  a  mortgage  on  the  undi- 
vided interest  of  Thomas  L.  Boykin  in  the  lands  of  Burwell 
Boykin,  deceased.  Such  other  facts  as  may  be  necessary  to 
a  proper  understanding  of  the  questions  raised  by  this  appeal 
may  be  gathered  from  the  master's  reports  and  the  decree  oi' 
his  honor  Judge  Hudson,  which  should  be  incorporated  in  the 
report  of  this  case,  as  well  as  from  the  previous  case  of  Boykin 
V.  Boykin,  21  S.  C.  513. 

The  circuit  judge  held  that  the  823  acres  covered  by  the  Dfl 
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Saussure  mortgage  was  not  the  separate  property  of  Thomas 
L.  Boykin,  hejd  by  him  under  a  parol  gift  from  his  father,  as 
contended  for  by  the  present  holders  of  that  mortgage;  that  as 
to  the  amount  due  on  that  mortgage,  the  master  was  right  in 
reducing  the  rate  of  interest  from  fifteen  to  seven  per  cent  on 
the  mortgage  after  the  settlement  between  mortgagor  and 
mortgagee  on  the  1st  of  March,  1873,  when  the  balance  then 
due  on  the  mortgage  debt  was  ascertained;  that  in  the  parti- 
tion, equity  would  require  that  the  823  acres  covered  by  the 
De  Saussure  mortgage  should  be  allotted  to  Thotnas  L.  Boy- 
kin,  80  as  to  render  the  security  of  the  mortgage  available, 
provided  the  same  can  be  done  without  prejudice  to  the  other 
co-tenants  and  without  injury  to  the  other  mortgagees;  that 
as  to  the  mistake  in  the  record  of  the  Witte  mortgage,  the 
holders  thereof  are  not  to  sufifer  by  the  error  of  the  recording 
oflBcer,  but  any  loss  which  may  occur  by  reason  of  such  error 
must  fall  upon  the  subsequent  purchaser  or  creditor.  But  in 
this  particular  case,  there  being  no  error  in  the  record  as  to 
the  boundaries,  that  was  sufficient,  notwithstanding  the  mis- 
take in  quantity,  to  aflfect  subsequent  purchasers  or  creditors 
with  notice,  and  therefore  he  concurs  with  the  master  in  hold- 
ing that  the  Witte  mortgage,  as  against  Armstrong,  is  good 
for  the  2,000  acres;  that  Witte  Brothers  have  an  equity  to  have 
the  2,000  acres  covered  by  their  mortgage,  or  at  least  so  much 
thereof  as  will  amount  to  his  share,  allotted  to  Thomas  L.  Boy- 
kin  in  the  partition,  provided  the  same  can  be  done  without 
prejudice  to  the  rights  of  the  other  co-tenants  and  the  holders 
of  the  senior  mortgage  to  De  Saussure;  that  if  it  is  possible, 
without  prejudice  to  the  rights  of  the  other  co-i -nants,  to  allot 
to  Thomas  L.  Boykin  the  823  acres  and  the  2,000  acres,  then 
the  De  Saussure  mortgage  would  be  a  valid  lien  on  forty-one 
ninetieths  of  the  823  acres,  and  the  Witte  mortgage  would  be 
a  valid  lien  on  forty-one  ninetieths  of  the  2,000  acres;  that  if 
a  sale  should  be  necessary  in  order  to  effect  partition,  then 
forty-one  ninetieths  of  what  the  823  acres  would  bring  should 
be  applied  to  the  De  Saussure  mortgage,  and  forty -one  nine- 
tieths of  what  the  2,000  acres  would  bring  should  be  applied  to 
the  Witte  mortgage,  and  forty-one  ninetieths  of  what  any  other 
lands  that  Thomas  L.  Boykin's  interest  would  cover  should  be 
applied  to  the  Armstrong  mortgage;  and  that  a  writ  of  parti- 
tion, according  to  the  usual  practice  of  the  court,  do  issue,  con- 
taining directions  to  carry  out,  as  far  as  practicable,  the  views 
above  announced. 
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From  this  decree,  each  of  the  mortgage  Creditors  except 
Witte  Brothers  appeal,  upon  the  several  grounds  set  out  in  the 
record,  which  should  likewise  be  embraced  in  the  report  of 
this  case.  Without  stating  these  grounds  specifically  here,  we 
will  proceed  to  state  what  we  understand  to  be  the  several 
questions  presented  thereby:  1.  Whether  there  was  error  in  re- 
ducing the  rate  of  interest  on  the  debt  secured  by  the  De  Saus- 
Bure  mortgage  from  fifteen  to  seven *per  cent  per  annum;  2. 
Whether  there  was  error  in  holding  that  if,  upon  partition  in 
kind,  the  823.  acres  be  allotted  to  Thomas  L.  Boykin  as  his 
share,  the  De  Saussure  mortgage  would  be  a  lien  only  on 
forty-one  ninetieths  thereof;  3.  Whether  there  was  error  in 
holding  that  if  the  land  be  sold,  then  only  forty-one  nine- 
tieths of  the  proceeds  of  the  sale  of  the  823  acres  should  be 
applied  to  that  mortgage;  4.  Whether  there  was  any  error  in 
the  ruling  as  to  the  efi^ct  of  the  mistake  in  the  record  of  the 
Witte  mortgage;  5.  Whether  there  was  error  in  not  holding 
that  the  Witte  mortgage  was  void  for  uncertainty  in  the  de- 
scription of  the  lands  covered  thereby;  6.  Whether  there  was 
error  in  ascertaining  the  amount  due  on  the  De  Saussure 
mortgage. 

As  to  the  first  and  sixth  questions,  which  are  more  ques- 
tions of  fact  than  of  law,  we  agree  to  the  conclusions  reached 
by  the  circuit  judge  for  the  reasons  given  by  him,  and  do  not 
deem  it  necessary  to  add  anything  to  what  he  has  said. 

As  to  the  second  question,  we  think  there  was  error  in  hold- 
ing that  if  the  823  acres  covered  by  the  De  Saussure  mortgage 
should  be  allotted  to  Thomas  L.  Boykin  on  the  partition  as 
his  share  of  the  common  property,  the  lien  of  that  mortgage 
would  extend  only  to  forty-one  ninetieths  of  the  823  acres.. 
There  seems  to  be  no  doubt  that  at  the  time  these  several 
mortgages  were  given,  Thomas  L.  Boykin  supposed  that  he 
had  a  good  title  in  severalty  to  all  of  the  land  as  the  sur- 
vivor of  his  two  brothers,  John  and  Eugene;  and  this  doubt- 
less continued  to  be  his  impression  until  the  decision  of  this 
court  in  the  case  of  Boykin  v.  Boykin,  21  S.  C.  513,  was  ren- 
dered, on  the  10th  of  October,  1884.  When,  therefore,  Thomas 
L.  Boykin  executed  the  De  Saussure  mortgage,  he  must  be  re- 
garded as  intending  in  good  faith  to  give  a  lien  on  the  whole 
of  the  823  acres,  which  he  supposed  at  the  time  he  had  a  full 
right  to  do.  But  when  it  was  ascertained  that  Thomas  L. 
Boykin  was  only  entitled  to  an  undivided  interest  in  the 
whole  of  the  land,  which  seems  to  be  conceded  is  the  fortj'-one 


Feb.  1892.]  Kennedy  v.  Boykin.  843 

ninetieths  thereof,  it  does  not  by  any  means  follow  that  the 
lien  extends  only  to  that  proportion  of  the  823  acres,  after 
they  have  been  allotted  to  Thomas  L.  Boykin  as  his  share  of 
the  whole  property.  His  intention  was  to  give  a  lien  on  every 
foot  of  the  823  acres,  and  although  that  intention  may  be 
either  entirely  or  partially  defeated  by  the  failure  to  allot  the 
whole  or  any  part  of  the  823  acres  to  Thomas  L.  Boykin  as 
his  share  of  the  common  property,  yet  if  the  whole  or  any  part 
of  the  823  acres  should  be  allotted  to  Thomas  L.  Boykin  on  the 
partition  as  his  share  of  the  common  property,  we  see  no  rea- 
son why  his  intention  should  not  be  carried  out  by  extending  the 
lien  to  such  portion  of  the  823  acres,  whether  it  be  a  part  or  the 
whole,  as  may  be  allotted  to  Thomas  L.  Boykin  as  his  share 
of  the  common  property.  Indeed,  we  think  the  question  is 
practically  decided  adversely  to  the  view  taken  by  the  circuit 
judge  in  the  case  of  Young  v.  Edwards,  33  S.  C.  404;  26  Am. 
St.  Rep.  689;  for  although  that  was  a  case  of  an  absolute  con- 
veyance by  deed,  and  this  is  a  case  of  a  mortgage,  yet  we 
think  that  the  equitable  principles  upon  which  that  decision 
rested  are  equally  applicable  to  the  case  of  a  mortgage. 

There  can  be  no  doubt  that  where  a  tenant  in  common  gives 
a  mortgage  on  a  specific  part  of  the  common  property,  de- 
scribing it  by  metes  and  bounds,  under  a  belief  that  he  owned 
the  same  in  severalty,  the  mortgagee  has  an  equity  to  require, 
when  partition  is  sought  by  the  other  co-tenants,  that  it  shall 
be  so  made  as  to  allot  the  specific  portion  covered  by  the 
mortgage  as  the  share  of  the  mortgagor,  and  thereby  save  the 
lien  of  the  mortgage,  provided  this  can  be  done  without  pre- 
judice to  the  rights  of  the  other  co-tenants;  and  this  equity, 
where  there  are  several  successive  mortgages,  inures  to  each 
mortgagee  in  the  order  of  the  dates  of  the  several  mortgages. 
This  is  upon  the  maxim.  Qui  prior  est  tempore  potior  est  jure^ 
as  well  as  upon  the  well-recognized  doctrine  that  where  a 
mortgagor  has  made  several  successive  sales  of  portions  of  the 
mortgaged  premises,  and  the  mortgagee  comes  for  foreclosure, 
the  property  must  be  sold  in  the  inverse  order  of  the  sales 
made  by  the  mortgagor:  Norton  v.  Lewis,  3  S.  C.  25;  Lynch  v. 
Hancock,  14  8.  C.  66;  Warren  v.  Raymond,  17  S.  C.  163.  It 
seems  to  us,  therefore,  that  the  holders  of  the  De  Saussure 
mortgage  have  the  first  equity,  of  course  subordinate  to  the 
rights  of  the  other  co-tenants,  to  require  that  either  the  wholo 
of  the  823  acres,  or  so  much  thereof  as  may  be  necessary  to 
pay  their  debt,  be  allotted  to  Thomas  L.  Boykin  as  his  share  of 
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the  common  property;  and  that  Witte  Brothers  have  a  similar 
equity  to  require  that  so  much  of  the  land  covered  by  their 
mortgage  as  may  be  necessary  to  pay  their  debt  shall  be  al- 
lotted to  Thomas  L.  Boykin  as  his  share  of  the  common  prop- 
erty, provided  the  same  can  be  done  without  prejudice  to  the 
interests  of  the  other  co-tenants,  and  without  prejudice  to  the 
superior  equity  of  the  holders  of  the  senior  mortgage.  The 
same  principles  would  apply  to  the  Armstrong  mortgage, 
which,  being  junior  to  the  other  two,  must  take  rank  in  en- 
forcing its  equities  according  to  its  date. 

This  brings  us  to  the  third  question,  which  is  really  disposed 
of  by  what  we  have  said  in  considering  the  second  question; 
for  the  same  equitable  principles  should  apply,  and  the  same 
priorities  be  preserved,  in  case  of  a  sale  as  in  case  of  a  parti- 
tion in  kind,  as  far  as  the  same  is  practicable.  It  seems  to 
us,  therefore,  that  if  a  sale  becomes  necessary,  the  property 
should  be  divided,  provided  the  same  can  be  done  without 
prejudice  to  the  interests  of  the  other  co-tenants,  so  that  the 
specific  portions  covered  by  the  De  Saussure  and  Witte  mort- 
gages may  be  sold  separately,  and  that  the  proceeds  of  the  sale 
of  the  823  acres,  or  so  much  thereof  as  may  be  necessary  to  pay 
the  balance  due  on  the  De  Saussure  mortgage,  provided  the 
same  does  not  exceed  the  share  of  Thomas  L.  Boykin  in  the 
common  property,  be  applied  to  the  extinguishment  of  the 
De  Saussure  mortgage,  and  that  if  any  balance  should  then  re- 
main due  to  Thomas  L.  Boykin,  so  much  of  the  proceeds  of 
the  sale  of  the  property  covered  by  the  Witte  mortgage  as  may 
be  necessary  shall  be  applied  to  the  satisfaction  of  the  debt 
secured  by  the  Witte  mortgage,  provided  the  amount  so  ap- 
plied shall  not  exceed  the  share  of  Thomas  L.  Boykin  in  the 
common  property;  and  if  there  should  be  still  any  balance 
due  to  Thomas  L.  Boykin  on  account  of  his  share  of  the  com- 
mon property,  such  balance,  to  the  extent  necessary  for  the 
purpose,  shall  be  applied  to  the  satisfaction  of  the  Armstrong 
mortgage,  and  the  remainder,  if  any,  shall  be  paid  to  Thomas 
L.  Boykin.  If,  however,  it  shall  prove  to  be  impracticable  for 
the  property  to  be  sold  in  parcels  as  above  indicated  without 
prejudice  to  the  rights  and  interests  of  the  other  co-tenants, 
whose  superior  rights  must  in  all  contingencies  be  respected, 
it  will  then  be  for  the  court  to  devise  some  other  scheme  for 
the  preservation,  as  far  as  possible,  of  the  respective  rights  of 
the  several  parties,  upon  the  principles  above  indicated,  as  far 
as  they  can  be  practically  applied.     It  follows,  therefore,  that 
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the  judgment  of  the  court  below  must  be  modified  in  this  re- 
spect 80  as  to  conform  to  the  principles  herein  announced. 

As  to  the  fourth  question,  we  agree  with  the  circuit  judge  in 
the  conclusion  which  he  has  reached,  that  the  mistake  in  the 
record  of  the  Witte  mortgage,  so  far  as  the  number  of  acres  is 
concerned,  does  not  affect  its  validity  as  against  the  Armstrong 
mortgage,  or  limit  its  lien  to  the  two  hundred  acres  mentioned 
in  the  record,  but  that  it  is  a  valid  lien,  prior  to  that  of  Arm- 
strong, on  all  the  land  found  within  the  metes  and  bounds  set 
out  in  the  original  mortgage  as  well  as  in  the  record  thereof. 
It  will  be  observed  that  the  only  mistake  in  the  record  of  this 
mortgage  is  in  the  number  of  acres  supposed  to  be  contained 
within  the  boundaries  set  forth, — the  number  stated  in  the 
record  being  two  hundred  acres,  "  more  or  less,"  while  in  the 
original  mortgage  the  number  stated  is  two  thousand  acres, 
"  more  or  less";  and  the  precise  question  presented  is,  whether 
such  a  mistake  invalidates  the  lien  or  limits  it  to  the  number 
of  acres  mentioned  in  the  record,  so  far  as  the  rights  of  subse- 
quent purchasers  or  creditors  are  concerned.  The  question  is 
not  as  to  the  effect  which  any  mistake  in  the  record  of  a  mort- 
gage may  have;  as,  for  example,  a  mistake  in  stating  the 
amount  of  the  debt  secured  by  the  mortgage  in  the  record,  as 
two  hundred  dollars,  when  in  the  original  it  is  two  thousand 
dollars,  and  hence  such  a  question  does  not  arise  in  this  case, 
and  will  not  therefore  be  considered. 

Confining  ourselves  to  the  question  presented  in  the  record, 
we  think  it  clear  that  a  mere  mistake  in  the  record  of  a  mort- 
gage as  to  the  number  of  acres  covered  by  it,  especially  when 
the  number  of  acres  there  stated,  as  in  this  case,  is  accom- 
panied by  the  words,  "  more  or  less,"  cannot  possibly  have  the 
effect  claimed  by  the  appellant  Armstrong.  The  addition  of 
those  words  shows  very  plainly  that  the  number  of  acres  stated 
is  a  very  unimportant,  and  in  most  cases  wholly  immaterial,  ele- 
ment in  the  description  of  the  land  intended  to  be  conveyed  or 
affected  by  the  lien  of  a  mortgage.  This  has  long  been  settled 
in  this  state.  As  far  back  as  1818,  Nott,  J.,  said,  in  Exeeuton 
of  Peay  v.  Briggs,  2  Mill  Const.  98,  12  Am.  Dec.  656,  recog- 
nized in  the  more  recent  case  of  Bratton  v.  Clatoaon^  8  Strob. 
130,  *'that  where  a  person  purchases  land  by  metes  and 
bounds,  represented  to  contain  a  certain  number  of  acres,  *more 
or  less,'  he  is  entitled  to  recover  all  the  lands  within  the  pre- 
scribed limits,  whatever  the  number  of  acres  may  be.  It  must 
be  apparent  from  the  words  '  more  or  less '  that  the  metes 
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and  bounds  are  to  govern,  and  not  the  number  of  acres."  In 
Gourdin  v.  Davis,  2  Rich.  481,  45  Am.  Dec.  745,  O'Neall,  J., 
aaid:  "  I  deny  that  quantity  has  ever  been  regarded  as  a  cer- 
tainty in  a  deed.  It  is  altogether  too  uncertain  a  matter  to 
have  such  an  effect."  In  Baynard  v.  Eddings,  2  Strob.  374, 
it  is  said:  "It  is  seldom  that  quantity  is  of  much  weight  in  a 
question  of  location."  And  when  we  find  that  in  Fulwood  v. 
Graham,  1  Rich.  491,  a  grant  was  so  located  as  to  cover  four 
times  the  number  of  acres  stated  therein,  and  that  in  Sturgeon 
V.  Floyd,  3  Rich.  80,  a  plat  annexed  to  a  grant  representing 
the  land  as  containing  fourteen  thousand  nine  hundred  acres 
was  so  located  as  to  cover  one  hundred  and  thirty-six  thou- 
sand acres,  we  mast  conclude  that  the  number  of  acres  stated 
in  a  deed  or  other  like  paper,  especially  with  the  superadded 
words  "  more  or  less,"  is  a  very  immaterial  element  of  descrip- 
tion, and  hence  an  error  in  stating  the  number  of  acres  in  the 
Witte  mortgage,  as  it  was  recorded,  cannot  affect  its  validity. 

As  to  the  fifth  question,  it  would  be  sufficient  to  say  that  so 
far  as  we  can  perceive,  no  such  question  was  made  in  the  cir- 
cuit court,  and  therefore  the  question  is  not  properly  before 
us.  But  if  it  were,  we  are  not  furnished  with  any  evidence 
which  would  enable  us  to  say  that  there  was  any  such  uncer- 
tainty in  the  description  of  the  land  covered  by  the  Witte 
mortgage  as  would  render  that  mortgage  void,  especially  in 
view  of  the  fact  that  both  the  master  and  circuit  judge  seemed 
to  think  that  such  description  was  sufficient  to  counteract  any 
erroneous  impression  which  might  have  been  formed  from  the 
error  in  the  record  as  to  the  number  of  acres. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  cir- 
cuit court  be  modified  as  herein  indicated,  and  that  the  case 
be  remanded  to  that  court  for  such  further  proceedings  as  may 
be  necessary.  

Intbrbst.  —  When  an  agreement  to  pay  a  certain  rate  of  interest  up  to 
maturity  is  made,  and  nothing  is  said  about  th  -  rate  after  that,  the  question 
as  to  what  rate  should  be  charged  after  maturity  is  a  perplexing  one,  and  the 
decisions  are  not  in  accord:  See  note  to  SelUck  v.  French,  6  Am.  Dec.  190. 
A  note  payable  with  interest  from  date,  if  not  punctually  paid  when  due,  car- 
ries interest  from  maturity  only:  Fugua  v.  Carriel,  Minor,  170;  12  Am. 
Dec.  46. 

Co-TENANOT  —  RiOHTS  OF  Co-TBNAKT3.  —  The  Conveyance  of  a  specifio  por- 
tion of  the  common  property  by  a  tenant  in  common  is  not  void,  but  it  can- 
not operate  to  the  prejudice  of  the  other  co-teuants:  Gates  v.  Salmon,  35  Cal. 
676;  95  Am.  Dec.  139,  and  note.  So  creditors  of  one  tenant  in  common  can 
■only  enforce  their  claims  against  their  debtor's  portion  of  the  common  estate. 
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subject  to  all  equities  of  the  other  co-tcaants  therein:  Feci  v.   Williams,  113 
Ind.  256. 

BouNDARiBS  — Mktks  AND  BouNDS.  — In  a  purchase  of  land  by  metes  and 
bounds,  said  to  contain  a  certain  number  of  acres,  more  or  less,  the  metes  and 
bounds,  and  not  the  number  of  acres,  control:  Peay  v.  Briggs,  2  Mill  Const.  98; 
12  Am.  Deo.  656,  and  note.  In  a  sale  of  land  per  acre,  less  variation  from 
the  quantity  intended  to  be  conveyed  will  be  taken  as  evidence  of  mistake 
than  where  a  specific  tract  is  sold  by  metes  and  bounds,  and  the  number  of 
acres  mentioned  merely  m  a  matter  of  description:  O'Connell  v.  Duke,  29  Tex. 
299;  94  Am.  Deo.  282.  Where  a  person  mortgaged  a  tract  of  land  contain* 
ing  242  acres  as  200  acres,  naming  the  lands  of  his  adjoining  neighbors  as  the 
boundaries,  it  was  held  that  he  could  not  claim  this  42  acres  as  a  homestead 
aa  against  the  mortgage:  Beid  v.  McQowdn,  28  S.  C.  74. 
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(35  South  CAROUNii.,  262.] 

Criminal  Law  —  Attempt  to  Commit  Felony.  —  Soliciting  another  to 
commit  a  felony,  accompanied  by  an  ofifer  of  a  reward,  and  the  furnish- 
ing the  means  to  the  party  solicited  of  committing  the  proposed  felony, 
makes  the  crime  of  attempting  to  commit  a  felony  complete  and  in> 
dictable. 

Cbiminal  Law  —  Attkmft  to  Comhit  Akson.  —  Soliciting  another  to  com- 
mit arson,  accouipanieil  with  an  ofifer  of  reward  to  do  so,  and  furnisliiug 
the  party  solicited  with  matches  for  that  purpose,  is  an  indictable  at- 
tempt to  commit  a  felony. 

NeUon^  solicitor,  and  C.  M.  Efird,  for  the  appellant 

Mefitze  and  Muller,  and  Johnstone,  Wingardf  and  Cromer,  for 
•the  respondent. 

McIvER,  C.  J.  The  defendant  was  indicted  for  soliciting 
another  to  commit  the  crime  of  arson,  the  charge  in  the  in- 
dictment being  that  the  defendant  '*  willfully,  unlawfully,  and 
maliciously  did  solicit,  entice,  and  endeavor  to  persuade  one 
Thompson  Mayer,  feloniously,  willfully,  and  maliciously,  to 
set  fire  to  and  burn  down  a  certain  house,  to  wit,  the  dwelling- 
house  of  one  Anderson  G.  Mayer,  situate  in  the  county  and 
state  aforesaid,  by  offering  to  pay  him,  the  said  Thompson 
Mayer,  a  certain  sum  of  money,  to  wit.  ten  dollars,  for  so  do- 
ing, and  giving  him  the  matches,  with  instructions  to  use  them 
in  setting  the  said  fire  to  the  said  house." 

It  is  stated  in  the  "  case  "  that  defendant's  counsel  moved 
to  quash  the  indictment,  and  it  being  admitted  in  the  argu- 
ment of  that  motion  that  the  house  had  not  been  set  on  fire 
by  said  Thompson  Mayer,  the  motion  was  granted.     The  cir- 
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cuit  judge,  however,  in  his  report  appended  to  the  "  case,"  says 
the  motion  was  not,  in  the  first  instance,  a  formal  motion  to 
quash  the  indictment,  but  rather  a  proposal  to  have  the  ruling 
of  the  court  upon  a  conceded  state  of  facts.  Whereupon  the 
ciicuit  ju  Ige  ruled  as  follows:  "  The  indictment  does  not  charge 
that  money  was  given  to  Thompson  Mayer  as  a  bribe  to  burn 
the  house  of  Andrew  G.  Mayer;  nor  does  it  allege  that  the 
solicitation  was  in  any  manner  acceded  to  or  accepted.  There 
is  no  allegation  that  there  was  in  any  manner  the  slightest 
movement  made  by  Thompson  Mayer  towards  committing  the 
proposed  arson.  It  was  conceded  by  the  solicitor  that  he  could 
not  prove  that  the  solicitation  was  accepted;  but  on  the  con- 
trary, it  would  appear  in  evidence  that  it  was  promptly  re- 
jected and  exposed;  that  all  that  did  occur  was,  that  Bowers 
promised  to  give  Mayer  ten  dollars  if  he  would  burn  the  house, 
and  handed  him  matches,  with  a  request  that  he  would  burn 
the  house,  which  request  and  promise  were  promptly  refused, 
and  that  ended  it."  His  honor  held  "  that  a  naked  solicita- 
tion, promptly  rejected,  is  wanting  in  the  essential  elements 
of  an  attempt  to  commit  a  felony,  and  is  not  indictable."  He 
therefore  suggested  that  an  order  should  be  drawn  quashing 
the  indictment,  which  was  accordingly  done. 

From  this  ruling  and  order  the  state  appeals,  upon  the  sev- 
eral grounds  set  out  in  the  record,  which  substantially  make 
the  single  question  whether  solicitation  to  commit  a  felony, 
accompanied  with  an  ofiFer  of  a  reward,  and  the  furnishing  of 
the  means  to  the  party  solicited  of  committing  the  proposed 
felony,  does  not  constitute  a  criminal  offense  at  common  law, 
and  as  such  is  indictable  in  the  court  of  sessions  of  this  state. 
It  is  not  denied  that  an  attempt  to  commit  a  felony  is  an  in- 
dictable offense,  and  therefore  the  inquiry  here  is  narrowed 
down  to  the  question  whether  soliciting  another  to  commit  a 
felony,  accompanied  by  an  offer  of  a  reward  and  the  delivery 
to  the  person  so  solicited  of  the  means  by  which  the  felony 
may  be  committed,  constitutes  an  attempt  to  commit  a  felony, 
where  the  offer  is  rejected,  and  the  means  furnished  are  not 
used  for  the  purpose  indicated. 

There  is  no  doubt  that  there  is  some  conflict  of  authority  as 
to  the  question  whether  mere  solicitation  to  commit  a  felony 
constitutes  of  itself  an  attempt  to  commit  the  felony,  one  of  the 
leading  text-writers  on  criminal  law,  Wharton,  denying  the 
the  proposition,  while  another  standard  text-writer,  Bishop^ 
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supports  it.  But  we  need  not  go  into  that  question  here;  for 
in  this  case  the  offense  charged  does  not  consist  of  mere  soli- 
citation to  commit  a  felony,  but  it  is  accompanied  with  acts,  — 
offering  a  bribe  and  furnishing  the  means  with  which  the  fel- 
ony could  be  committed;  and  we  think  it  is  abundantly  showa^ 
by  the  analysis  of  the  authorities  presented  in  the  argument-' 
of  the  counsel  for  the  state,  that  where  the  solicitation  to  com- 
mit the  felony  is  accompanied  by  such  acts  as  are  here  charged^ 
the  decided  weight  of  authority  is  in  favor  of  the  view  that  th& 
offense  is  complete. 

This  is  in  accordance  with  reason  as  well  as  authority* 
There  can  be  no  doubt  that  a  person  may  commit  a  felony 
either  by  his  own  hand  or  by  the  hand  of  another,  prompted 
or  encouraged  by  him;  and  if  he  undertakes  to  commit  a  fel- 
ony by  his  own  hand,  and  his  purpose  is  frustrated  by  the 
failure  of  the  inanimate  agencies  which  he  employs  to  serv& 
his  felonious  purpose,  he  would  unquestionably  be  guilty  of 
an  attempt  to  commit  a  felony.  Upon  the  same  principle,  if^ 
instead  of  undertaking  with  his  own  hand  to  effect  his  felo- 
nious purpose,  he  undertakes  to  employ  the  agency  of  another^ 
furnishing  him  with  the  means  requisite  to  effect  his  purpose,, 
and  offering  him  an  inducement  to  do  so,  the  fact  that  such 
agent  fails  him  will  not  relieve  him  from  responsibility  for 
that  which  he  not  only  intended  to  have  done,  but  which  he 
took  the  necessary  steps  to  accomplish.  If  the  failure  of  the 
inanimate  agency  to  effect  the  purpose  which  he  desired  and 
intended  to  accomplish  will  not  relieve  him  from  responsibility 
for  the  felonious  act  which  he  attempted  to  perpetrate  by  thfr 
use  of  such  agency,  we  do  not  see  why  the  failure  of  his  ani- 
mate agent  to  carry  out  the  purpose  which  he  desired  him  to< 
effect  and  furnished  him  with  the  means  of  effecting  should 
relieve  him  from  responsibility. 

There  is,  however,  another  view  of  this  case  which  will 
equally  support  the  conclusion  at  which  we  have  arrived.  It 
will  be  observed  that  the  indictment  (the  material  part  of 
which  is  set  out  above)  contains  no  formal  charge  of  the  of- 
fense known  as  an  attempt  to  commit  a  felony,  although  it 
seems  so  to  have  been  treated  by  the  circuit  judge,  and  hence 
we  have  so  considered  it  in  that  light  in  what  has  been  said 
above.  On  the  contrary,  the  offense  charged  is  the  solicitation 
of  another  to  commit  a  felony,  which  seems  to  be  treated  in 
some  of  the  cases  as  a  different  offense  from  that  of  an  attempt 
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to  commit  a  felony.  In  Stabler  v.  Commonwealth,  95  Pa.  St. 
318,  40  Am.  Rep.  653,  the  indictment  contained  several  counts, 
of  which  only  the  first  and  sixth,  upon  which  the  conviction 
was  had,  need  be  noticed.  In  the  first,  the  defendant  was 
charged  with  a  felonious  attempt  to  administer  poison  to  one 
Waring,  with  intent  to  commit  the  crime  of  murder;  and  in 
the  sixth  count  he  was  charged  with  soliciting  one  Neyer  to 
administer  poison  to  said  Waring.  The  testimony  was,  that 
defendant  solicited  Neyer  to  put  poison  in  Waring's  spring,  so 
that  he  and  his  family  would  be  poisoned,  offering  him  a  re- 
ward for  so  doing,  and  handing  him  the  poison,  with  directions 
how  to  use  it.  Neyer  declined  to  have  anything  to  do  with  it, 
and  handed  the  poison  back  to  defendant.  Upon  this  testi- 
mony the  court,  adopting  the  views  of  Wharton  as  indicated 
above,  held  that  the  conviction  on  the  first  ground  could  not 
be  sustained,  saying:  "Merely  soliciting  one  to  do  an  act  is 
not  an  attempt  to  do  that  act."  But  at  the  same  time  the 
court  held  that  the  conviction  on  the  sixth  count  must  be  sus- 
tained, saying:  "  The  conduct  of  the  plaintiff  in  error,  as  testi- 
fied to  by  the  witness,  undoubtedly  shows  an  offense  for  which 
an  indictment  will  lie  without  any  further  act  having  been 
committed." 

In  a  note  to  the  case  just  cited,  the  conflicting  views  ol 
Wharton  and  Bishop  above  alluded  to  are  stated,  and  several 
cases  are  cited  showing  that  "solicitation  to  commit  crime  has 
often  been  punished  as  solicitation."  We  see  also  in  standard 
authorities  on  criminal  pleading  forms  of  indictments  for 
solicitation  to  commit  a  crime,  as  well  as  forms  of  indictments 
for  attempts  to  commit  felonies,  which  are  distinct  and  differ- 
ent: Archbold's  Criminal  Pleading,  1st  Am.  from  Ist  Lond. 
ed.,  pp.  238,  403;  2  Chitty  on  Criminal  Law,  50;  and  3  Chitty 
on  Criminal  Law,  807.  If,  therefore,  the  indictment  in  this 
case  be  regarded  as  an  indictment  for  soliciting  another  to 
commit  a  felony,  and  not  as  an  indictment  for  an  attempt  to 
commit  a  felony,  we  think  it  can  be  sustained  if  its  allegations 
are  established  by  the  proof:  Rex  v.  Higgins,  2  East,  5;  People 
V.  Bush,  4  Hill,  138;  State  v.  Avery,  7  Conn.  266;  18  Am.  Dec. 
105;  and  other  cases  cited  in  1  Bishop's  Criminal  Law,  7th 
ed.,  sees.  767  et  seq. 

It  seems  to  us,  therefore,  that  the  circuit  judge  erred  in  his 
-ruling,  and  in  granting  the  motion  to  quash  the  indictment. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  cir- 
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cuit  court  be  reversed,  and  that  the  case  be  remanded  to  that 
court  for  triaL  

Criminal  Law  —  Solicitation  to  Commit  Fxlont.  —  The  solicitation  to 
commit  a  felony  is  an  indictable  offense  at  commoa  law:  Cvnumonweaith  r, 
Randolph,  140  Fa.  St.  83;  amUt  p.  782,  and  note. 


MUNBO    v.    LoNO. 
[S5  South  Carolina,  S54.] 

VsNDOB  AND  Vkndkb  —  OcTSTANDiNO  TiTLB  —  RESCISSION.  —  A  pnrchaser 
of  land  who  has  accepted  the  title,  and  is  in  undisturbed  possession,  can* 
not,  anless  fraud  or  mistake  is  shown,  sustain  an  action  for  rescission,  or 
claim  an  abatement  of  the  price,  on  the  mere  ground  that  there  is  an 
outstanding  paramount  title  in  another,  by  which  the  purchaser  may  at 
some  time  be  defeated. 

Vbndor  and  Vendee  —  Ootstandinq  Title  —  Rescission  —  Mistake  — 
Evidence.  —  The  foreclosure  of  a  purchase-money  mortgage  on  land 
cannot  be  avoided  by  the  purchaser  in  unchallenged  possession  who  does 
not  allege  fraud,  on  the  ground  that  at  the  time  of  the  purchase  he  was 
mistaken  in  supposing  that  he  bought  a  fee-simple  title,  and  is  now  in* 
formed  and  believes  that  he  purchased  only  a  life  estate.  In  auob  oaae 
the  opinion  of  others  as  to  the  title  purchased  is  immateriaL 

D.  A.  Tovonsend  and  T.  S,  Moorman,  for  the  appellant. 

William  Munro,  for  the  respondent. 

McIvER,  C.  J.  The  plaintiff,  as  master  for  Union  County, 
brings  this  action  for  the  foreclosure  of  a  mortgage  of  real  es- 
tate, given  to  secure  the  payment  of  the  credit  portion  of  the 
purchase-money  of  a  tract  of  land  sold  by  him  as  such  mas- 
ter, under  proceedings  for  the  settlement  of  the  estate  of  Wil- 
liam Long,  deceased.  Defendant  in  his  answer  admits  the 
execution  of  the  note  and  mortgage  sued  upon,  but  sets  up  as 
a  defense  the  following:  that  the  land,  the  purchase-money  of 
which  he  is  now  sued  for,  originally  belonged  to  William  Long, 
who  by  his  will  devised  it  to  his  wife  Miriam  for  life,  with 
contingent  remainders  to  others,  as  appears  by  a  copy  of  said 
will  filed  as  an  exhibit  to  his  answer;  that  after  the  death  of 
the  said  life  tenant,  proceedings  were  instituted  for  the  settle- 
ment of  the  estate  of  said  Williatn  Long,  to  which  none  of  the 
contingent  remaindermen  were  made  parties,  although  some 
of  them  were  then  in  esse;  and  that  under  an  order  made  in 
said  cause,  which  is  still  pending,  the  land  in  qucption  was 
sold  and  bought  by  the  defendant  at  its  full  fee-simple  value, 
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he  then  supposing,  and  being  so  advised  by  eminent  counsel, 
that  he  was  buying  a  fee-simple  title,  but  that  he  is  now  in- 
formed and  believes  that  he  was  erroneously  advised,  and 
that  he  bought  only  a  life  estate;  and  he  therefore  prays  judg- 
ment that  the  complaint  be  dismissed,  or  that  the  proceed- 
ings in  this  case  be  stayed  until  the  proceedings  under  which 
the  land  was  sold  be  amended,  by  making  the  contingent  re- 
maindermen parties  thereto,  so  that  he  may  obtain  a  fee- 
simple  title. 

All  the  issues  in  the  action  were  referred  to  a  referee,  or  spe- 
cial master,  who  made  his  report,  overruling  the  defense  set 
up,  and  recommending  that  the  plaintiflf  have  judgment  of 
foreclosure,  and  this  report,  being  heard  by  his  honor  Judge 
Norton  upon  exceptions  thereto,  was  duly  confirmed.  From 
this  judgment  defendant  appeals  upon  the  several  grounds  set 
out  in  the  record. 

We  do  not  propose  to  take  up  these  exceptions  seriatim^  but 
shall  confine  ourselves  to  the  consideration  of  the  questions 
really  presented.  For  this  purpose  it  will  be  necessary  to 
state  certain  facts,  gathered  from  the  report  of  the  special 
master,  and  from  the  testimony  filed  with  the  report.  From 
these  sources  we  learn  that  the  land  was  sold  under  an  order 
made  in  the  case  of  Smith  v.  TTinn,  to  which  case  the  defend- 
ant herein  was  a  party,  from  which  order  there  does  not  ap- 
pear to  have  been  any  appeal.  It  also  appears  that  in  taking 
the  testimony  in  this  case,  the  defendant,  C.  R.  Long,  while 
on  the  stand  as  a  witness,  was  asked  the  following  question: 
"  What  was  the  opinion  of  the  children  of  William  Long,  de- 
ceased, as  to  what  title  you  had  purchased?"  which  was  ruled 
out,  and  defendant  excepted.  This  ruling,  which  was  sus- 
tained by  the  circuit  judge,  is  made  the  basis  of  defendant's 
last  ground  of  appeal. 

The  real  question  made  by  this  appeal  is,  whether  the  cir- 
cuit judge  erred  in  holding  that  there  was  no  such  mistake  of 
law  on  the  part  of  appellant  as  entitled  him  to  relief  in  this 
case.  The  mistake,  if  any,  which  was  made  by  the  defendant 
was  either  in  the  construction  of  the  will  of  William  Long, 
or  in  supposing  that  the  contingent  remaindermen  were  no 
necessary  parties  to  the  proceedings  under  which  the  land  was 
sold,  in  order  to  invest  a  purchaser  at  such  sale  with  a  fee- 
simple  title.  It  will  be  observed  that  this  is  not  a  case  for 
the  enforcement  of  an  executory  contract  of  sale,  but  it  is  an 
action  for  the  purchase-money  of  the  property  sold,  of  which 
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the  party  is  in  the  undisturbed,  and  so  far  as  the  testimony 
shows  the  unchallenged,  possession.  Since  the  cases  of  Whit- 
worth  V.  Stuckey,  1  Rich.  Eq.  404,  and  Van  Lew  v.  Parr,  2  Rich. 
Eq.  321,  the  latter  of  which  was  decided  by  the  late  court  of 
errors,  it  cannot  be  doubted  that  a  purchaser  of  land  who 
has  accepted  the  title,  and  is  in  undisturbed  possession,  can- 
not, unless  fraud  or  mistake  is  shown,  sustain  an  action  for 
rescission,  or  claim  an  abatement  of  the  price,  on  the  mere 
ground  that  there  is  an  outstanding  paramount  title  in  an- 
other by  which  the  purchaser  may  at  some  time  be  defeated. 

Now,  in  this  case  there  is  no  allegation,  and  certainly  no 
proof,  of  any  fraud,  and  the  only  question,  therefore,  is,  whether 
there  was  any  such  mistake  as  would  entitle  appellant  to  re- 
lief. The  mistake  claimed  is  not  a  mistake  of  fact,  for  appel- 
lant certainly  knew,  or  ought  to  have  known,  all  the  facts 
when  he  bought;  but  the  claim  is,  that  there  was  a  mistake  of 
law.  Without  undertaking  to  go  into  any  discussion  of  what 
is  called  in  one  of  the  cases  {Norman  v.  Norman,  26  S.  C.  48) 
the  nice  and  "shadowy"  distinction  between  a  mistake  of  law 
and  ignorance  of  law,  it  is  sufficient  for  us  to  sny  that  there 
was  no  such  mistake  of  law,  even  under  the  cases  which  have 
gone  to  the  extreme  in  that  direction,  as  would  relieve  defend- 
ant. The  mistake  claimed  to  have  been  made  was  either  in 
the  construction  of  the  will,  or  in  supposing  that  the  rights  of 
the  contingent  remaindermen  would  be  barred  by  the  order  of 
sale  made  in  a  cause  to  which  they  were  not  parties.  If  the 
former,  it  is  very  obvious  from  the  cases  of  Keitt  v.  Andrews, 
4  Rich.  Eq.  349,  and  Cuningham  v.  Cuningham,  20  S.  C.  317, 
that  such  a  so-called  mistake  would  not  be  sufficient,  for,  as 
said  by  Dargan,  C,  in  his  circuit  decree  in  Keitt  v.  Andrews, 
4  Rich.  Eq.  349,  adopted  by  the  courts  of  appeals,  a  miscon- 
struction of  a  will  "  is  rather  an  error  of  the  judgment  than  a 
mistake  either  of  the  law  or  fact."  If,  however,  the  mistake 
really  relied  upon  (as  seems  to  be  the  fact  from  appellant's 
argument  here)  was  in  supposing  that  the  contingent  remain- 
dermen were  not  necessary  parties,  that,  upon  the  same  prin- 
ciple, would  not  be  sufficient. 

But  in  addition  to  this,  the  appellant  here  was  a  party  to 
the  action  in  which  the  order  of  sale  was  granted,  and  if  such 
order  was  made  in  the  absence  of  necessary  parties,  he  is 
equally  responsible  with  all  the  other  parties  to  that  action 
for  the  omission  to  bring  all  necessary  parties  before  the  court, 
before  the  order  of  sale  was  made,  and  if  he  sustains  any  in- 
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jury  by  reason  of  such  omission,  it  must  be  attributed  to  his 
own  fault  or  error  of  judgment,  from  which  he  can  claim  no 
relief,  —  certainly  not  in  this  action,  brought  to  recover  the 
purchase-money  of  property  which  he  participated  in  inducing 
the  court  to  sell,  and  of  which  he  is  now  in  the  undisturbed 
and  unchallenged  possession.  But  in  addition  to  this,  it 
seems  to  us  that  if  appellant  is  entitled  to  any  relief  at  all,  as 
to  which  we  express  no  opinion,  he  should  seek  it  in  the  case  in 
which  the  order  of  sale  was  made,  which  is  still  pending;  and 
in  fact  the  record  before  us  shows  that  the  appellant  has 
sought  relief  there,  but  with  what  result  the  record  does  not 
show. 

As  to  the  last  ground,  it  is  very  clear  that  there  was  no 
error  in  ruling  out  the  testimony  there  referred  to.  Certainly 
the  opinions  of  the  other  children  of  William  Long  were  wholly 
irrelevant  to  the  issue  before  the  court;  for  even  if  had  it  ap- 
peared that  they  were  laboring  under  the  same  error  of  judg- 
ment as  the  appellant,  that  could  not  afifect  the  legal  rights  of 
the  parties. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  cir- 
cuit court  be  affirmed.  

Vkndor  and  Puechaskr  —  Rescission  of  Salb  by  Purchaser.  —  Where 
a  vendor  makes  misrepreaeatations  in  relation  to  the  title  to  land,  though  in< 
nocently  and  under  a  belief  of  their  truth,  and  the  vendee  is  thereby  deceived 
to  hia  prejudice,  the  latter  is  entitled,  without  previous  eviction,  to  rescind: 
Bimer  v.  Dugan,  39  Miss.  477;  77  Am.  Dec.  687,  and  note.  Though  the 
state  of  a  title  appear  from  the  record,  a  misrepresentation  by  the  vendor 
with  respect  thereto  will  entitle  a  purchaser  to  rescission:  Parham  v.  Ban' 
dolphf  4  How.  435;  35  Am.  Dec.  403,  and  note.  An  attempt  to  recover  part 
of  the  purchase-money  on  a  contract  of  sale  is  an  attempt  to  undermine  an 
executed  contract,  and  the  purchaser  cannot  invoke  in  favor  of  such  an  ao< 
tion  principles  which  apply  to  actions  for  th«  enforoement  of  executory  con« 
tracts:  SeoU  t.  Oieuu,  87  Cal.  221. 
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Madden  v.  Port  Koyal  and  Western  Carolina. 
Kailway  Company. 

[85  South  Carolina,  881.] 

Nkolioencb  —  SuFFiciENcr  or  CouPLAiNT.  —  a  complaint  in  an  action  iv 
recover  for  personal  injuries  caused  by  the  negligence  of  the  defendant 
need  only  allege  that  the  injuries  were  so  caused,  and  the  facta  from  whiclk 
the  negligence  may  be  reasonably  inferred  by  the  jury. 

Nkgugkncb  —  SuFFiciENCT  or  Complaint.  —  A  complaint  in  an  actioik 
against  a  railway  company  to  recover  for  personal  injury  caused  by  it». 
negligence,  which  alleges  that  defendant,  well  knowing  that  plaintiff  wa»' 
•  passenger,  the  delicate  state  of  her  health,  and  that  it  v^aa  dangerou* 
for  her  to  alight  from  the  train  without  the  aid  of  a  foot-stool,  failed  to 
stop  its  train  at  the  usual  place  at  the  station  to  which  she  had  bought  » 
ticket,  bnt  stopped  at  a  more  dangerous  place,  and,  contrary  to  its  cus- 
tom, failed  to  furnish  a  foot-stool  to  assist  her  to  alight,  by  reason  off 
which  facts,  and  the  further  fact  that  the  train  stopped  only  a  short  time, 
plaintiff  was  compelled  to  jump  from  the  train  to  the  ground,  and  in  so 
doing  sustained  the  injuries  complained  of,  sufficiently  states  a  cause  of 
action,  without  stating  the  probative  facts  necessary  to  sustain  the  alle^ 
gation  of  knowledge  on  the  part  of  the  defendant. 

Joseph  OatMhl,  and  Simpson  and  Barksdale,  for  the  appel- 
lant. 

R.  C.  Watts,  Westmoreland  and  Haynsworth,  and  F.  P.  Mc- 
Oowan,  for  the  respondent. 

McIvER,  C.  J.  The  only  question  presented  by  this  appeal 
is,  whether  the  circuit  judge  erred  in  overruling  the  demurrer 
based  upon  the  ground  that  the  complaint  did  not  state  fact» 
■uflBcient  to  constitute  a  cause  of  action.  Looking  into  tha 
complaint  for  the  purpose  of  determining  this  question,  we- 
find  that  the  plaintiff  was  a  passenger  on  defendant's  train,  and 
that  her  destination  was  High  Point,  in  the  county  of  Laurens, 
South  Carolina,  where  she  alleges  she  received  injuries  in  get- 
ting off  the  train,  by  reason  of  defendant's  negligence,  and  8h» 
brings  this  action  to  recover  damages  for  the  injuries  thus  sus-- 
tained.  The  allegations  which  are  demurred  to  as  insuflBcient 
to  state  any  cause  of  action  are  those  contained  in  the  fourth,, 
fifth,  and  sixth  paragraphs  of  the  complaint,  which  read  a» 
follows:  "4.  That  it  was  the  duty  of  the  defendent,  common- 
carrier,  to  have  a  suitable  stopping-place  at  the  station  at 
High  Point,  and  to  provide  a  foot-stool  at  the  steps  of  said  car 
for  the  use  of  passengers  alighting  from  said  train.  5.  That 
at  the  time  aforesaid  the  defendant,  in  carrying  the  said  plain- 
tiff as  a  passenger,  negligeutlv  failed  to  stop  its  train  at  tlia 
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usual  stopping-place  at  High  Point,  but  stopped  some  distance 
from  said  usual  stopping-place,  at  a  point  where  the  distance 
from  the  steps  of  said  train  to  the  ground  was  considerable 
and  unsafe;  the  said  defendant,  well  knowing  that  the  said 
plaintiff  was  a  lady  in  delicate  health,  and  that  it  was  dan- 
gerous for  said  plaintifif  to  alight  from  the  train  without  the 
use  of  the  foot-stool,  which  was  not  provided  for  her,  although 
it  was  the  duty  and  custom  of  the  defendant  so  to  provide.  6. 
That  in  consequence  of  the  negligence  of  the  defendant  as 
aforesaid,  and  in  consequence  of  said  train  stopping  only  a 
Tery  short  time,  the  plaintiff,  at  said  time  and  place,  in  alight- 
ing from  said  train,  was  compelled  to  jump  from  said  train  to 
the  ground,  and  in  so  doing  was  much  injured  in  her  person 
by  the  displacement  of  her  womb." 

To  sustain  an  action  like  this,  it  is  necessary  for  the  plain- 
tiff to  allege  and  prove  that  she  has  been  injured  in  her  pcir- 
«on  by  the  negligence  of  the  defendant;  the  cause  of  action 
being  the  negligence  of  the  defendant,  whether  of  omission  or 
commission,  followed  by  some  inj  ury  resulting  therefrom.  There 
being  no  question  that  the  fact  of  injury  is  sufficiently  alleged 
in  the  complaint,  the  only  inquiry  is,  whether  the  other  ele- 
ment in  the  cause  of  action  —  the  negligence  of  the  defend- 
ant causing  the  injury  —  has  likewise  been  sufficiently  alleged. 
Negligence  being  a  mixed  question  of  law  and  fact,  it  is  not 
sufficient  to  allege  in  general  terms  that  an  injury  has  been 
custained  by  reason  of  the  negligence  of  the  defendant,  but  the 
plaintiff  must  go  on  and  allege  the  facts  constituting  such  neg- 
ligence which,  if  believed  by  the  jury,  would  be  sufficient  to 
warrant  a  finding  that  the  defendant  had  been  guilty  of  negli- 
gence. So  that  the  real  inquiry  here  is,  whether  the  facts 
stated  in  the  complaint  as  constituting  negligence  are  such  as, 
if  believed  by  jury,  negligence  may  be  reasonably  inferred  by 
4;hejury,  it  being  exclusively  for  the  jury  to  say  whether  negli- 
gence ought  to  be  inferred  from  such  facts.  This  is  the  prin- 
-ciple  laid  down  in  Hooper  v.  Columbia  etc.  R.  R.  Co.^  21  S.  C. 
fi49,  53  Am.  Rep.  691,  in  reference  to  a  question  of  nonsuit, 
and  approved  in  several  subsequent  cases:  Couch  v.  Charlotte^ 
<etc.  R.  R.  Co.,  22  S.  C.  562,  563;  Kaminitsky  v.  Northeastern  R.  R. 
<7o.,  25  S.  C.  59;  and  Simms  v.  South  Carolina  Ry  Co.,  26  S.  G. 
■496.  The  same  principle,  as  it  seems  to  us,  applies  in  the  con- 
sideration of  the  question  whether  a  complaint  states  factiT 
sufficient  to  constitute  a  cause  of  action.  If  the  facts  stated 
are  such  as  from  them  negligence  may  be  reasonably  inferred 
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by  the  jury,  that  is  sufficient;  and  it  is  not  necessary,  or  even 
proper,  for  the  court  to  go  further,  and  inquire  whether  from 
such  facts  negligence  ought  to  be  inferred. 

The  facts  stated  in  the  complaint  as  tending  to  show  negli- 
gence on  the  part  of  the  defendant  are,  that  the  plaintiff  being 
a  passenger  on  defendant's  train,  well  known  to  defendant  as 
a  lady  in  delicate  health,  and  that  it  was  dangerous  for  her  to 
alight  from  the  train  without  the  aid  of  a  foot-stool,  which  It 
was  the  custom  of  defendant  to  provide,  defendant  did  not 
Btop  its  train  at  the  usual  stopping-place  at  High  Point  sta- 
tion, the  destination  of  plaintiff,  but  stopped  the  train  some 
distance  from  the  usual  stopping-place,  at  a  point  where  the 
distance  from  the  steps  to  the  ground  was  such  as  to  render  it 
unsafe  for  a  person  in  the  condition  in  which  the  plaintifif  was 
known  to  be  by  defendant  to  alight  from  the  train  without  the 
aid  of  a  foot-stool,  which  was  not  provided,  by  reason  of  which 
facts,  and  the  further  fact  that  the  train  stopped  only  a  short 
time,  plaintiff  was  compelled  to  jump  from  the  train  to  the 
ground,  and  in  so  doing  sustained  the  injuries  complained  of. 
If  these  facts  should  be  established  to  the  satisfaction  of  the 
jury,  and  nothing  more  should  appear,  we  cannot  undertake  to 
say  that  the  jury  might  or  could  not  infer  negligence  on  the 
part  of  defendant;  but  whether  they  ought  to  draw  such  an 
inference  is  a  question  as  to  which  we  have  neither  the  right 
nor  the  disposition  to  express  or  even  intimate  any  opinion. 

While  we  fully  indorse  the  rule  as  laid  down  in  Rennekerr. 
South  Carolina  R*y  Co.,  20  S.  C.  222,  and  recognized  in  the 
subsequent  case  of  Simms  v.  South  Carolina  R^y  Co.,  27  S.  C. 
271,  as  to  the  standard  by  which  the  duty  of  a  railroad  com- 
pany to  provide  for  the  security  and  safety  of  persons  entering 
or  leaving  its  trains  is  to  be  tested,  yet  we  do  not  see  its  appli- 
cation to  a  case  like  the  present,  where  the  allegation  is  not 
only  that  the  infirmity  of  the  plaintiff  was  well  known  to  the 
defendant,  but  also  that  it  was  dangerous  for  her  to  alight  from 
the  train  without  the  aid  of  a  foot-stool,  which  it  was  the  cus- 
tom of  defendant  to  provide,  but  which  was  not  provided  in 
this  instance.  The  allegation  of  knowledge  on  the  part  of  de- 
fendant was  sufficient  without  going  on  to  state  the  probative 
facts  necessary  to  sustain  such  allegation.  It  seems  to  us, 
therefore,  that  there  was  no  error  on  the  part  of  the  circuit 
judge  in  overruling  the  demurrer. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  cir- 
cuit court  be  aflirmed. 
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Neglioknob  —  Sufficiency  of  Complaint  in  Actions  for.  —  A  complaint 
against  a  railroad  company,  which  alleges  that  throagh  the  negligence  of  the 
company  a  car  in  which  the  plaintiff  was  riding  was  derailed,  and  he  was  in< 
jured,  is  sufficient  without  stating  the  particular  acts  of  negligence  causing 
the  derailment:  Qui/  etc  R'y  Co.  v.  WiUoTi,  79  Tex.  371;  23  Am.  St.  Rep. 
345;  note  to  Holland  v.  Bartch,  16  Am.  St.  Rep.  313.  The  allegation  that 
defendant  negligently  committed  the  particular  act  which  caused  the  injury 
is  sufficient,  and  it  is  not  necessary  to  plead  all  the  incidental  facts  and  cir« 
cumstancea:  Davis  v.  Ouamieri,  45  Ohio  St.  470;  4  Am.  St.  Rep.  548.  Neg- 
ligence may  be  charged  in  general  terms:  Ohio  etc.  R'y  Co.  v.  WnVcer,  113 
Ind.  196;  3  Am.  St.  Rep.  638;  Deller  v.  HofftrbeHli,  127  Ind.  414;  Chika  v. 
Drake,  2  Met.  146;  74  Am.  Dec.  406.  The  negligence  for  which  a  recovery 
is  sought  mast  be  alleged  in  the  complaint:  Rosewarn  v.  Washington  etc  Miri' 
ing  Co.,  84  Cal.  219.  Under  Hill's  Code,  sec.  66,  in  actions  for  damages  for 
negligence  the  plaintiff  must  allege  in  his  complaint  the  acts  or  omissions  of 
the  defendant  upon  which  he  bases  his  right  to  recover:  Woodioard  v.  Oregon 
R'y  etc  Co.,  18  Or.  289.  To  the  same  effect,  see  Missouri  Pac  ffy  Co.  v. 
Hennessey,  75  Tex.  155;  Devino  v.  Central  Vermont  R.  R.  Co.,  63  Vt  98.  A 
complaint  for  negligence  in  causing  personal  injury  need  not  aver  that  plain* 
tiff  was  in  the  exercise  of  due  care:  Thompson  v.  North  Missouri  R,  R.  Co., 
51  Mo.  190;  11  Am.  Rep.  443;  Potter  v.  Chicago  etc  R'y  Co.,  20  Wis.  633;  91 
Am.  Deo.  444,  and  note;  Southrvest  Imp.  Co.  ▼.  Andrew,  86  Va.  270. 


Spellman  v.  Richmond  and  Danville  Railroad 

Company. 

(35  South  Caeolina,  475.] 

Dahagbs  —  Plbadino.  —  Causes  of  action  in  tort,  and  sounding  in  damages, 
either  actual  or  exemplary,  must  be  properly  pleaded.  The  complaint 
must  state  th«  kind  of  damages  claimed,  and  the  testimony,  and  the  jury 
must  be  restricted  to  the  allegations. 

Damages  —  Actual  and  Exemplary.  —  When  a  cause  of  action  is  for  exem< 
plary  damages,  such  damages,  and  none  other,  can  be  recovered;  and 
when  the  cause  of  action  is  for  actual  damages,  only  such  damages  can 
be  recovered. 

Damages  —  Exemplary  when  may  be  Recovered.  —  When  a  cause  of  ac- 
tion is  an  invasion  of  the  rights  or  property  of  a  person,  natural  or  arti- 
ficial, characterized  by  violence,  fraud,  malice,  wantonness,  or  a  reckless 
disregard  of  soc'al  or  civil  rights,  exemplary  damages  may  be  recovered. 

Damages  —  Exemplary,  when  Allowed.  —  Exemplary  damages  are  given 
by  way  of  punishment  for  the  wrong  inflicted,  and  are  not  allowed  for 
mere  negligence,  but  only  in  cases  where  the  wrong  is  wantonly  and  will- 
fully inflicted,  or  with  such  a  gross  want  of  care  and  regard  for  the  rights 
of  others  as  to  justify  the  presumption  of  wantonness  or  willfulness.  Ac- 
tual malice  need  not  exist  or  be  proved  to  entitle  the  party  wronged  to 
exemplary  damages. 

Damages  — Exemplary,  against  Carrier  —  Willful  Wrong  of  Servant. 
—  The  duty  due  from  a  common  carrier  to  its  passengers  makes  it  liable 
in  exemplary  damages  for  the  willful  wrong  of  its  servant,  inflicted  in  the 
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ooane  of  his  employment,  anlesa  the  party  wronged  is  guilty  of  contriba* 
tory  negligence. 

Dam AOES  — Exemplary  for  Expulsion  prom  Train.  —When  the  cause  of 
action  against  a  railroad  company  to  recover  exemplary  damages  for 
ejecting  plaintiff  from  a  train  is  properly  pleaded,  and  is  supported  by 
the  evidence,  the  issue  of  exemplary  damages  should  be  submitted  to  the 
'•<ry,  under  instructions  that  plaintiff  is  entitled  to  recover  such  damages 
for «  willful  and  malicious  invasion  of  his  rights  by  the  conductor  of  the 
company  on  the  train. 

Damaobs  —  ExBMPLART  —  EviDKNOK.  — Where  the  complaint,  in  an  actioo 
Against  a  railroad  company  to  recover  exemplary  damages  for  ejecting 
plaintiff  from  a  train,  alleges  that  his  ticket  was  extended  in  time  by  the 
company's  agent,  under  authority  of  a  letter  from  another  of  its  agents, 
and  the  answer  admits  an  agreement  to  extend  the  time,  as  alleged,  the 
letter,  after  identification,  is  admissible  in  evidence  without  proof  of  ite 
execution. 

Damages—  Exemplary  —  Etidbnob  op  Custom. —  In  an  action  against  a 
railroad  company  to  recover  exemplary  damages  for  the  wrongful  act  of 
it*  conductor  in  ejecting  plaintiff  from  a  train,  the  custom  of  the  com- 
pany  in  regard  to  tickets  may  be  proved  by  parol,  but  the  consequence 
to  the  conductor  if  be  violates  such  custom  ia  immaterial,  and  pro*., 
thereof  is  inadmissible. 

T.  P.  Cothran,  for  the  appellant. 
E.  B.  Murray^  for  the  respondent. 

Pope,  J.  Francis  A.  Spellman,  the  plaintiff,  while  hay- 
ing in  his  possession  a  ticket  of  the  defendant,  entitling  him 
on  its  face  to  travel  from  Newberry  to  Anderson,  in  this  state. 
at  any  time  up  to  the  30th  of  June,  1889,  was,  on  the  fourth 
day  of  June,  ejected  from  a  passenger-car  of  the  defendant- 
by  a  conductor  employed  by  defendant.  This  action  was 
brought  by  him  to  redress  said  wrong.  In  his  complaint, 
amongst  other  things,  the  plaintiff  alleged:  — 

"  2.  That  on  the  twenty-fifth  day  of  May,  1889,  the  defend- 
ant sold  the  plaintiff  a  round-trip  ticket  from  Anderson  to 
Newberry  and  return  over  a  portion  of  said  railroad,  so  con- 
trolled and  operated  by  it,  for  the  sum  of  $2.70,  which  sura 
plaintiff  paid  the  defendant,  by  which  ticket  it  contracted  to 
convey  the  plaintiff  in  one  of  its  passenger-cars  from  the  city 
of  Anderson,  South  Carolina,  to  the  city  of  Newberry,  South 
Carolina,  and  to  carry  him  back  to  the  said  city  of  Anderson 
at  any  time  up  to  May  Slst  of  said  year;  that  the  said  defend- 
ant, by  direction  of  D.  Cardwell,  its  division  passenger  agent, 
extended  the  time  of  the  plaintiff  in  which  to  return,  and  on 
the  fourth  day  of  June,  1889,  when  plaintiff  was  ready  to  re- 
turn, he  presented  the  said  ticket  to  the  agent  of  the  defend- 
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ant  at  Newberry,  who  changed  the  date  of  return  on  the  ticket 
and  returned  it  to  plaintiflF,  representing  that  he  had  properly 
altered  the  ticket  to  enable  plaintiflf  to  return  to  Anderson 
upon  the  same;  that  upon  the  faith  of  such  action,  and  pur- 
suant to  the  conditions  of  said  ticket,  as  so  extended,  the 
plaintiflf,  on  said  fourth  day  of  June,  as  he  had  a  right  to  do, 
entered  the  cars  of  said  defendant,  and  started  to  return 
thereon  to  Anderson,  South  Carolina. 

"  3.  That  while  he  was  such  passenger,  between  the  towns 
of  Newberry  and  Ninety-Six,  the  conductor  of  said  train,  as 
the  agent  of  the  defendant,  refused  to  carry  the  plaintifiF  on 
said  ticket,  and  forcibly  ejected  him  from  said  train;  that  in 
60  doing  the  defendant  committed  an  assault  and  battery  of  a 
high  and  aggravated  nature  upon  the  plaintifiF  by  pulling  him 
out  off  his  seat  down  the  aisle  of  said  car,  and  forcibly  pushing 
him  ofiF  of  the  platform  thereof  in  the  presence  of  numerous 
passengers,  and  injured  the  reputation  of  the  plaintiflf  by  rep- 
resenting to  them  that  he  was  trying  to  cheat  the  said  com. 
pany  by  attempting  to  ride  upon  a  ticket  which  purported  to 
be  changed,  but  that  such  change  was  without  the  authority 
of  the  defendant,  thereby  charging  plaintiflf  with  attempting 
to  perpetrate  a  fraud  upon  defendant,  and  imputing  to  him 
the  crime  of  forgery."  Wherefore  he  was  damaged  in  his  per- 
son and  reputation  two  thousand  dollars,  for  which  he  asked 
judgment. 

In  the  answer  of  defendant,  amongst  other  things,  it  is  al- 
leged: "Answering  paragraph- 2,  it  says  it  admits  the  purchase 
of  the  ticket  as  alleged,  but  denies  that  time  of  eaid  ticket  was 
extended,  and  admits  that  the  time  was  agreed  to  be  extended 
as  alleged,  and  that  it  was  not  properly  extended  because  of  a 
mistake  of  defendant's  agent  at  Newberry,  but  that  said  mis- 
take was  caused  by  negligence  of  plaintiflf.  3.  Answering 
paragraph  3  of  complaint,  defendant  admits  that  defendant's 
agent  refused  to  carry  plaintiflf,  and  ejected  him,  but  denies 
that  said  agent  was  wrong  in  so  doing,  and  denies  that  he 
committed  an  assault,  or  that  he  charged  plaintiflf  with  at- 
tempting to  cheat  the  company,  or  attempting  to  perpetrate  a 
fraud,  or  in  any  way  imputed  to  him  the  crime  of  forgery. 
Defendant  denies  that  the  plaintiflf  has  been  damaged." 

The  action  was  tried  upon  these  pleadings,  and  the  testi- 
mony that  was  adduced  at  the  hearing  before  Judge  Norton 
and  a  jury,  in  the  court  of  common  pleas  for  Anderson  County, 
on  the  24th  of  December,  1890.     Verdict  for  plaintiflf  for  six 
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hundred  dollars  damages.    After  judgment  thereon,  defendant 
appealed  upon  the  following  grounds:  — 

1.  Because  the  rule  of  exemplary  damages  was  not  appli- 
cable to  this  case  under  the  testimony,  and  it  is  respectfully 
submitted  that  his  honor  erred  in  charging  the  jury  that  they 
might  consider  the  question  of  exemplary  damages  in  making 
up  their  verdict. 

2.  Because  not  only  was  the  overwhelming  weight  of  the 
testimony  against  the  idea  of  influence  or  malice  on  the  part 
of  the  conductor  and  other  employees  of  the  defendant,  but 
there  was  absolutely  no  evidence  whatever  of  willfulness  or 
malice  on  their  part,  and  such  being  the  case,  it  is  submitted 
that  this  court  has  the  power  to  grant  a  new  trial. 

3.  Because  it  is  respectfully  submitted  that  his  honor  erred 
in  admitting  the  alleged  Card  well  letter  in  evidence  without 
legal  proof  of  the  execution  of  the  same. 

4.  Because  it  is  respectfully  submitted  that  said  letter  was 
incompetent,  even  if  it  had  been  properly  proved. 

5.  Because  it  is  respectfully  submitted  that  his  honor  erred 
in  not  allowing  the  witness  Motte  to  testify  as  to  whether  or 
not  the  tickets  presented  to  him  by  plaintiflT  were  good  in  the 
condition  in  which  they  were  when  presented,  said  Motte  being 
an  expert. 

6.  Because  even  if  said  Motte  had  not  been  an  expert,  it  is 
respectfully  submitted  that  his  testimony  on  said  point  was 
competent,  if  he  knew  of  any  rule  invalidating  such  ticket. 

7.  Because  it  is  respectfully  submitted  that  his  honor  erred 
in  not  allowing  the  witness  Motte  to  testify  as  to  what  would 
have  been  the  consequences  to  him  if  he  had  received  these 
tickets  in  the  condition  in  which  they  were  presented,  without 
first  making  inquiry  of  the  proper  authorities. 

8.  Because  his  honor  charged  the  jury:  "We  have  heard 
nothing  in  the  testimony  in  regard  to  a  change  of  dates.  That 
question  seems  to  have  been  ignored,  but  only  the  testimony 
was  offered  as  to  what  would  be  a  proper  form."  While  the 
witness  Motte  testified:  "I  told  him  (the  plaintiff)  that  I 
could  not  take  the  ticket;  that  the  date  had  been  changed." 
And  again:  '*  I  am  not  allowed  to  accept  any  ticket  with  an 
alteration  on  it  like  that."  And  again,  he  was  asked:  "You 
told  him  it  was  not  good?"  Answer:  "Yes,  sir."  "  It  was 
not  good  because  the  dates  had  been  changed?"  Answer: 
"Yes,  sir."  And  still  again:  "I  told  them  that  the  date  of 
the  ticket  had  been  changed,  and  he  said  he  had  orders),  und  I 
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asked  him  to  show  me  the  letter,  and  he  said  he  could  not 
do  it." 

The  facts  upon  which  both  the  plaintifif  and  defendant  re- 
lied in  the  court  below  seem  about  these:  The  plaintifif  and 
others  from  Anderson,  desiring  to  attend  a  tournament  to  be 
participated  in  by  the  volunteer  firemen  at  Newberry,  procured 
from  the  defendant  tickets  that  would  be  good  to  go  and  re- 
turn from  the  25th  of  May  until  the  31st  of  May,  inclusive,  such 
tickets  being  issued  by  defendant's  agent  at  Andergon.  While 
in  Newberry,  owing  to  the  illness  of  one  of  the  young  men  from 
Anderson,  application  was  made  to  D.  Cardwell,  general  divis- 
ion ticket  agent  of  defendant,  to  extend  the  tickets  beyond  the 
31st  of  May,  so  as  to  enable  the  holders  to  remain  some  days 
longer  with  the  sick  comrade.  Mr.  Cardwell  wrote  a  letter 
authorizing  the  agent  at  Newberry  to  make  the  extension  of 
the  tickets.  On  the  4th  of  June,  1889,  the  plaintiff  carried 
his  own  ticket  and  that  of  Mr.  Sherard  to  such  agent  at  New- 
berry to  be  extended.  The  extension  was  made,  after  the 
Cardwell  letter  was  shown  the  agent,  by  such  agent  erasing 
the  words  and  figures  *'  31st  of  May  "  on  such  ticket,  and  in- 
dorsing thereon  the  words  and  figures  "  30th  of  June."  At 
the  same  time  this  was  done  the  plaintiff  purchased  tickets 
for  his  sick  comrade  and  his  attending  physician. 

The  party  of  four  entered  on  that  day  the  passenger-coach 
of  defendant  to  return  to  Anderson.  Beyond  Newberry,  on 
the  way  to  Ninety-Six,  upon  the  request  of  the  conductor,  Mr. 
Motte,  the  plaintiff  exhibited  four  tickets,  two  for  the  sick 
gentleman  and  his  physician,  and  one  each  for  himself  and 
Mr.  Sherard.  The  conductor  objected  to  receiving  the  last  two, 
upon  the  ground  that  the  dates  had  been  altered.  He  was 
promptly  informed  by  the  plaintiff  that  the  change  had  been 
made  by  the  agent  at  Newberry,  under  a  letter  of  advice  from 
Mr.  Cardwell.  The  conductor  asked  to  see  this  letter,  but 
plaintiff  told  him  it  had  been  left  at  Newberry.  The  con- 
ductor then  demanded  the  fare  to  be  paid,  or  otherwise  he 
would  put  them  off.  The  plaintiff  told  him  he  did  not  have 
the  money,  but  assured  him  the  ticket  was  good,  and  that  he 
could  satisfy  himself  as  to  the  same  as  soon  as  he  reached  a 
telegraph-oflBce  on  the  line  of  the  road.  The  conductor  pro- 
posed to  take  them  to  Ninety-Six  if  they  would  agree  to  pay 
him  for  their  passage  in  case  he  learned  there  by  telegram 
that  the  tickets  were  not  good.  They  declined  this  proposi- 
tion, protesting  that  the  tickets  were  good.     Thereupon  the 
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conductor  stopped  the  train,  and  forcibly  ejected  both  of  thena 
(the  plaintifif  and  Mr.  Sherard),  saying,  "  Come  on,  young 
man,"  as  he  seized  him  by  the  arm  and  carried  him  out  of  the 
car.  All  this  occurred  in  the  presence  of  a  number  of  passen- 
gers. When  ejected,  it  was  raining,  and  not  near  a  station. 
The  passengers  so  ejected  again  entered  the  passenger-car  of 
their  own  accord,  and  were  carried  to  Ninety-Six,  when  the 
conductor  learned  that  the  extension  of  the  tickets  was  made 
by  the  agent  of  the  defendant. 

There  were  questions  raised  on  the  trial  as  to  what  was 
the  legal  mode  of  extending  tickets,  and  what  responsibility  a 
conductor  assumes  by  accepting  a  ticket  that  is  invalid  under 
the  rules  of  the  railroad  company.  They  may  be  considered 
hereafter.  There  was  no  motion  made  for  a  nonsuit.  No 
written  requests  to  charge  were  made  to  his  honor  the  presid- 
ing judge.  Some  oral  requests  were  made,  to  which  he  ac- 
ceded, and  seemingly  satisfied  both  parties  therewith,  as  we 
hear  of  no  complaint  from  either  party  to  the  controversy  as 
to  such  charge  upon  the  matters  embraced  in  such  oral  re- 
quests. 

We  will  now  examine  the  grounds  of  appeal.  The  leading 
questions  raised  by  the  appellant  are  embodied  in  the  first  and 
second  grounds  of  appeal.  In  this  way  are  suggested  an  in- 
quiry by  us,  —  1.  As  to  the  doctrine  of  exemplary  damages,  and 
what  limitations  there  are  affixed  by  law;  and  2.  If  the  cir. 
cuit  judge  failed  to  correctly  interpret  this  doctrine  or  improvi- 
dently  allowed  it,  under  the  testimony  adduced  at  the  hearing, 
to  be  applied  to  the  case  at  bar. 

The  cause  of  action  in  cases  of  exemplary  damages  is  as 
clean  cut  as  other  different  causes  of  action.  Every  cause  of 
action  is  referable  to  some  class;  it  is  but  a  species  of  some 
particular  group.  For  illustration,  let  us  take  the  old  form 
of  action  known  as  *'  trover,"  which  was  a  generic  name  ap- 
plied to  those  torts  arising  from  one  individual  unlawfully 
converting  any  particular  piece  of  personal  property  while  the 
same  was  owned  by  another.  Whenever  these  elements  en- 
tered into  and  made  up  a  cause  of  action,  it  was  in  '*  trover," 
and  in  such  cases  actual  value  of  the  property  was  the  limit 
to  the  recovery;  if  the  jury  gave  more,  the  verdict  would  be 
set  aside:  Ouerry  v.  Kerton,  2  Rich.  507.  So  it  is  in  those 
torts  where  the  cause  of  action  is  the  invasion  of  the  rights  of 
a  person,  natural  or  artificial,  where  such  invasion  is  oharac- 
teriied  by  violence,  fraud,  malice,  wantonness,  reckless  disrt- 
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gard  of  social  or  civil  rights,  etc.  And  it  is  just  as  essential 
that  such  causes  of  action  be  properly  pleaded  as  those  be- 
longing to  any  other  class.  If  care  is  taken  to  observe  this 
rule,  very  much  of  the  confusion  which  exists  as  to  this  class 
of  cases  will  be  cleared  up. 

In  reading  some  cases,  we  observe  that  the  presiding  judge, 
in  his  charge,  speaks  of  the  necessity  of  the  jury  only  giving 
actual  damages  if  they  take  one  view  of  the  case,  and  if  they 
adopt  another  view  of  the  same  case,  the  jury  must  give  ex- 
emplary damages.  According  to  our  view  of  the  law,  this  is 
all  wrong,  for  where  a  cause  of  action  set  up  in  the  complaint 
is  for  exemplary  damages,  such  exemplary  damages,  and 
none  other,  should  be  awarded;  if  the  plaintiff  fails  by  his 
proofs  to  establish  such  damages,  the  verdict  should  be  for  the 
defendant.  Where  the  cause  of  action  set  up  in  the  complaint 
is  for  actual  damages,  the  plaintiff  is  entitled  to  recover  noth- 
ing but  actual  damages.  A  different  view  would  defeat  the 
very  object  of  pleadings.  Of  course,  these  observations  are 
just  as  pertinent  to  the  testimony  offered  in  a  case;  it  should 
always  be  restricted  to  that  cause  of  action  set  up  in  the  plead- 
ings. In  the  case  at  bar,  these  requirements  have  been  fully 
met  by  both  plaintiff  and  defendant,  both  in  the  pleadings  and 
proofs  thereunder.  The  plaintiff  here  sues  for  exemplary 
damages,  and  the  defendant  meets  him  on  that  ground. 

We  do  not  know  that  we  can  better  convey  our  apprehension 
of  the  doctrine  of  exemplary  damages  than  by  quoting  a  few 
text- writers  and  from  a  few  decisions  of  the  courts;  but  before 
doing  so,  it  may  not  be  amiss  to  give  a  slight  reference  to  the 
history  of  the  matter  under  discussion.  The  distinguishing 
feature  of  torts,  as  applied  to  legal  actions,  is,  that  they  never 
arise  ex  contractu.  Actions  ex  delicto  and  actions  ex  contractu  are 
never  mingled  in  the  law.  They  ever  stand  apart.  Actions  f^, 
the  redress  of  torts  always  sound  in  damages,  and  such  dam- 
ages may  be  either  actual  or  exemplary.  With  the  latter 
class  we  will  deal  just  now.  The  full  development  of  the  law 
pertaining  to  this  subject  has  not  been  without  its  struggles. 
There  were  those  who  felt  that  nothing  like  punishment  should 
be  admeasured  on  the  civil  side  of  the  cou:  c,  even  in  that  class 
of  offenses  not  provided  for  in  the  criminal  code.  So  long  as 
damages  for  torts  were  not  to  include  the  idea  of  punishment 
they  were  content.  However,  the  opposing  view  at  length 
generally  prevailed.  Both  in  England  and  in  this  country, 
courts  administered  this  redress  of  wrongs  by  giving  damages 
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as  a  compensation  to  the  person  affected  as  well  as  to  punisb- 
the  wrong-doer.  Our  own  judicial  history,  in  its  early  stages,, 
bears  witness  to  the  adoption  within  our  state  borders  of  these? 
principles  of  law.  Nor  has  there  been  any  deviation  in  this- 
regard  since  the  beginning.  A  long  line  of  unbroken  prece- 
dents, from  our  state  reports,  were  cited  by  the  present  chief 
justice  in  delivering  the  judgment  of  this  court  in  the  case  of 
Duckett  V.  Pool,  34  8.  C.  323,  re-enforced  by  apt  quotations 
from  the  cases  themselves. 

This  branch  of  the  law  was  enlarged  in  its  application,  for 
at  first  it  only  applied  to  natural  persons,  but  after  a  time,  to 
meet  the  necessities  resulting  from  our  civilization  and  the 
rapid  expansion  in  the  industrial  world,  it  was  extended  to 
corporations.  This  certainly  was  a  stride  for  the  law.  Inas- 
much as  corporations  are  only  artificial  persons,  deriving  their 
existence  alone  from  man,  proverbially  soulless,  how  could 
intention,  animiis,  capacity  to  recognize  good  from  evil,  be  as- 
cribed to  them?  But  so  it  has  been  held.  The  crimes  of 
assault  and  battery  of  a  high  and  aggravated  nature,  libel^ 
slander,  the  lesser  offenses  of  negligence,  carelessness, — 
offenses  in  which  the  intent  plays  such  a  conspicuous  part,  — 
have  all  been  ascribed  to  corporations,  and  when  proved  on: 
trial,  such  corporations  have  been  made  to  respond  in  heavy 
damages:  Philadelphia  etc.  R.  R.  Co.  v.  Quigley,  21  How.  207; 
Stevem  v.  Midland  Counties  R'y  Co.,  10  Ex.  356;  WJutfield  v. 
Southeastern  R'y  Co.,  El.  B,  &  E.  115.  The  foregoing  were 
amongst  the  earliest  cases  in  this  direction.  If  either  of  the 
parties  to  this  appeal  should  desire  to  read  a  fierce  criticism 
of  such  a  result,  their  attention  is  directed  to  the  dissentingj. 
opinion  of  Mr.  Justice  Daniel,  as  found  at  pages  219-221  of 
21  Howard's  Reports.  Since  the  beginning,  however,  there 
have  been  no  steps  backward  in  this  policy  of  the  law,  as  our 
own  reports  for  the  past  twenty  years  will  show. 

Mr.  Pierce,  in  his  work  on  railroads,  at  page  305,  says: 
"Such  damages,  exceeding  compensation  for  the  injury,  are 
not  allowed  for  mere  negligence,  and  they  are  not  confined  to 
injuries  which  are  intentional,  or  prompted  by  malice  or  ar> 
evil  purpose,  or  caused  by  such  willfulness  or  recklessness  of 
conduct  as  raises  a  presumption  of  conscious  indifference  to 
the  rights  of  others."  Mr.  Thompson,  in  his  work  on  negli- 
gence, page  1254,  says:  "Exemplary,  punitive,  vindictive 
damages  or  smart-money,  as  they  are  called  indifferently,  are 
given  by  way  of  punishment  of  the  wrong  committed  by  th» 
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•defendant,  and  with  a  view  of  deterring  others  frona  like 
oflfenses.  Whether  or  not  the  case  is  one  that  justifies  exem- 
plary damages  is  a  question  for  the  court  to  determine  in  its 
instructions  to  the  jury.  In  the  discharge  of  this  duty  the 
court  looks  to  the  animus  of  the  defendant  that  accompanies 
the  injury.  If  it  was  wantonly  and  willfully  inflicted,  or  with 
8uch  a  gross  want  of  care  and  regard  for  the  rights  of  others 
as  to  justify  the  presumption  of  willfulness  or  wantonness,  the 
court  will  instruct  the  jury  that  they  are  at  liberty  to  find  for 
'the  plaintiff,  in  addition  to  compensation  for  the  injury  actu- 
ally sustained,  such  a  sum  as  the  circumstances  justify." 

In  Wood's  Mayne  on  Damages,  59,  it  is  said:  "But  in  or- 
der to  warrant  a  jury  in  giving  vindictive  damages,  something 
more  than  mere  unlawfulness  must  be  shown;  there  must  be 
evidence  of  malice,  fraud,  wantonness,  or  oppression.  Actual 
malice  need  not  exist  to  entitle  a  party  to  punitive  damages; 
if  the  act  is  wantonly  or  recklessly  done,  vindictive  damages 
may  be  given,  although  there  is  no  actual  malice.  Any  act 
conceived  in  a  spirit  of  mischief,  or  in  evident  disregard  of  the 
Tights  of  others,  or  of  civil  or  social  obligations,  come  within 
the  idea  of  a  malicious  act."  The  supreme  court  of  the  United 
States,  in  the  case  of  Philadelphia  etc.  R.  R.  Co.  v.  Quigley,  21 
How.  207,  said:  "In  Day  v.  Woodworth,  13  How.  371,  this 
court  recognized  the  power  of  a  jury,  in  certain  actions  of  tort, 
to  assess  against  the  tort-feasor  punitive  or  exemplary  dam- 
.ages.  Whenever  the  injury  complained  of  has  been  inflicted 
■maliciously  or  wantonly,  and  with  circumstances  of  contumely 
or  indignity,  the  jury  are  not  limited  to  the  ascertainment  of 
a  simple  compensation  for  the  wrong  committed  against  the 
aggrieved  person.  But  the  malice  spoken  of  in  the  rule  is  not 
merely  the  doing  of  an  unlawful  or  injurious  act.  The  word 
implies  that  the  act  complained  of  was  conceived  in  the  spirit 
of  mischief  or  of  criminal  indifference  to  civil  obligations." 

The  decisions  of  this  court  fully  recognize  the  soundness  of 
the  foregoing  quotations:  Palmer  v.  Charlotte  etc.  R.  R.  Co.,  3 
S.  C.  597;  16  Am.  Rep.  750;  Hall  v.  South  Carolina  Ry  Co., 
28  S.  C.  261;  Quinn  v.  South  Carolina  R'y  Co.,  29  S.  C.  381; 
Duchett  V.  Pool,  34  S.  C.  323,  and  cases  there  cited.  Thus  it 
is  manifest  that  our  first  statement  of  what  is  implied  in  the 

■  doctrine  of  our  law  regarding  the  scope  and  definition  of  ex- 

icmplary  damages  was  in  every  way  faithful. 

A  few  words  as  to  any  limitation  in  the  application  to  cases 

vwhen  exemplary  damages  may  be  claimed.     It  should  be  re- 
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marked  that  natural  and  artificial  persons  are  on  the  same 
footing.  The  law,  however,  increases  the  liability  of  common 
carriers  somewhat  when  any  antagonism  arises  between  the 
conductors  and  passengers,  growing  out  of  an  abuse  of  the 
power  of  the  conductor;  for  the  law  holds  the  common  carrier 
to  a  protection  of  the  passenger,  not  only  as  against  third  per- 
sons, but  as  well  as  against  its  servants:  Goddard  v.  Grand 
'  Trunk  R'y  Co.,  57  Me.  202;  2  Am.  Rep.  39.  In  the  case  last 
cited,  the  court  said:  "It  may  be  true  that  if  the  carrier's 
servant  willfully  and  maliciously  assaults  a  stranger,  the  mas- 
ter will  not  be  liable;  but  the  law  is  otherwise  when  he  assaults 
one  of  his  master's  passengers.  The  carrier's  obligation  is  to 
carry  his  passenger  safely  and  properly,  and  to  treat  him  re- 
spectfully, and  if  he  intrusts  the  performance  of  this  duty  to 
his  servants,  the  law  holds  him  responsible  for  the  manner  in 
which  they  execute  the  trust.  The  law  seems  to  be  now  well 
settled  that  the  carrier  is  obliged  to  protect  his  passenger 

from  violence  and  insult,  from  whatever  source  arising 

He  must  not  only  protect  his  passenger  against  the  violence 
and  insults  of  strangers  and  co-passengers,  but  a  fortiori 
against  the  violence  and  insults  of  his  own  servants." 

One  limitation  to  responsibilty  arises  from  contributory 
negligence  of  the  plaintiff:  New  Orleans  etc.  R.  R.  Co.  v.  Stat- 
ham,  42  Miss.  607;  97  Am.  Dec.  478.  Another  may  be  found 
in  the  fact  that  usually  such  liability  must  arise,  where  the 
tort-feasor  is  a  servant,  from  acts  done  in  the  course  of  his  em- 
ployment: Pierce  on  Railways,  277.  This  doctrine  is  there 
laid  down:  "The  company  is  liable  for  the  acts  of  its  servants 
in  the  course  of  their  employment,  both  in  the  rightful  use  and 
in  the  abuse  of  the  powers  conferred  upon  them;  and  when 
they  keep  within  the  course  of  their  employment,  it  is  respon- 
sible for  their  negligence  or  wrongful  act,  although  they  are 
acting  against  its  instructions  or  even  willfully.  This  rule  ap- 
plies where  the  servant  exercises  a  power  conferred  by  the 
company  on  an  occasion  or  under  circumstances  where  its 
exercise  is  unlawful,  as  where  a  conductor  or  other  servant, 
having  the  power  to  remove  passengers  from  the  company's 
carriages,  who  have  no  right  to  remain  in  them,  removes  a 
passenger  wlio  has  such  right":  Moore  v.  Fitchburg  R.  R.  Co., 
4  Gray,  465;  64  Am.  Dec.  83.  But  time  is  too  precious  just 
now,  in  view  of  the  other  labors  of  this  court,  to  pursue  this 
branch  of  the  inquiry  any  farther. 
2.  Let  us  see  if  the  circuit  judge  here  failed  to  correctly  in- 
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terpret  this  doctrine,  or  improvidently  allowed  it,  under  the 
testimony  here,  to  be  applied  to  the  case  at  bar.  Under  the 
decisions  of  this  court,  a  circuit  judge  is  bound  to  submit  a 
case  to  the  jury  when  there  is  any  testimony  to  support  the 
cause  of  action.  Here,  confessedly,  was  an  action  as  framed 
by  the  pleadings  for  exemplary  damages,  and  if  there  was  any 
testimony  given  in  support  of  this,  the  circuit  judge  was 
powerless;  the  responsibility  was  upon  the  jury.  We  have  ex- 
amined the  "case,"  and  we  see  no  error  in  the  trial  judge  in 
this  regard.  Nor  are  we  dissatisfied  with  his  charge  of  the 
law  relating  to  exemplary  damages.  No  requests  to  charge 
were  made  that  he  failed  to  meet.  As  to  the  request  addressed 
to  us  to  grant  a  new  trial  because  of  the  absence  of  testimony, 
it  must  be  denied,  because  we  cannot  so  conclude  in  the  face 
of  the  trial  judge's  action,  or  in  the  face  of  the  testimony 
itself.     We  must  dismiss  these  two  grounds  of  appeal. 

As  to  the  third  ground  of  appeal.  We  fail  to  find  any  merit 
here.  The  plaintiff  in  his  complaint  referred  to  Mr.  Card  well's 
considerate  interference  in  his  behalf,  by  giving  directions  for 
the  extension  of  the  tickets  by  defendant's  agent  at  Newberry. 
The  defendant  in  his  answer  admits  "that  the  time  was  agreed 
to  be  extended  as  alleged."  The  witness  Spellman  in  his  tes- 
timony states  that  the  ticket  agent  at  Newberry  said,  "  Have 
you  not  a  letter  from  Mr.  Card  well  ?  "  and  "  I  presented  this 
this  letter  to  him."  The  agent  at  Newberry  acted  on  this  let- 
ter. It  was  fully  identified  at  the  trial,  and  did  not  need  any 
proof  as  to  its  execution,  though  that  was  done,  in  a  manner, 
by  the  witness  Brock.  It  was  a  fact  that  this  letter,  purport- 
ing to  be  a  letter  from  D.  Card  well,  was  used,  and  from  this 
standpoint  it  was  admissible  without  any  regard  to  proof  of  its 
execution.     This  ground  of  appeal  must  be  dismissed. 

Now  as  to  the  fourth  ground  of  appeal.  The  letter  of  D. 
Cardwell  was  pertinent  to  the  inquiry  in  the  court  below,  be- 
cause it  had  become  inseparably  interwoven  with  the  transac- 
tions. For  the  reasons  set  out  in  considering  the  third  ground 
of  appeal,  this  exception  must  be  overruled. 

As  to  the  fifth,  sixth,  and  seventh  grounds  of  appeal.  Inas- 
much as  they  all  relate  to  the  witness  Motte,  we  will  consider 
them  in  a  group.  Is  it  a  fact  that  Motte  did  not  testify  as  to 
whether  the  tickets  were  good  in  the  condition  presented  to 
him  for  acceptance,  or  that  he  was  not  allowed  to  testify  be- 
cause no  expert,  or  that  he  did  not  testify  as  to  what  conse- 
quences would  be  visited  upon  him  if  he  had  accepted  the 
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tickets?  The  first  two  of  these  questions  might  be  answered 
by  this  court  by  simply  reading  the  words  of  the  appellant  set 
out  in  its  eighth  ground  of  appeal.  But  the  case  speaks  for 
itself.  The  only  exception  taken  by  appellant  to  any  ruling 
of  the  circuit  court  on  the  matter  of  Motte's  testimony  arose  in 
this  way:  the  question  was  presented  as  to  whether,  if  a  wit- 
ness is  asked  if  a  ticket  as  extended  is  good,  and  he  declares 
that  there  is  a  printed  rule  regulating  such  extensions,  and 
such  printed  rule  is  not  produced,  he  can  answer  that  question. 
The  court  ruled  that  he  could  not,  and  the  court  was  right. 
But  fortunately  for  the  defendant,  it  afterwards  occurred  to 
tins  witness  that  he  was  mistaken  as  to  the  existence  of  any 
such  printed  rule,  —  that  it  was  only  a  custom.  And  he  testi- 
fied fully.  The  only  hindrance  was  when  the  question  was 
asked,  "What  would  have  been  the  result  of  this  ticket?" 
Plaintiff  objected,  which  objection  was  sustained,  and  defend- 
ant accepted.  This  objection  was  well  taken.  How  could 
this  witness  tell  what  would  take  place  in  the  future  in  the 
conduct  of  any  one  else  ?  These  grounds  of  appeal  must  be 
dismissed. 

So  far  as  the  eighth  ground  of  appeal  is  concerned,  we  feel 
that  it  has  arisen  from  a  misconception  by  the  appellant  of 
the  judge's  meaning  when  he  used  the  language  complained 
of:  "  We  have  heard  nothing  in  the  testimony  in  regard  to  a 
change  of  dates;  that  question  seems  to  have  been  ignored,  but 
only  the  testimony  was  offered  as  to  what  would  be  a  proper 
form."  It  is  evident  the  judge  could  not  have  intended  to 
state  what  the  pleadings  admitted  that  the  words  "  31  May  " 
had  been  changed  and  "  30  June "  inserted  on  the  tickets. 
The  only  contention  here  was  to  the  effect  of  this  change.  The 
witness  Spellman  in  his  testimony  explained  it.  And  the  wit- 
ness Motte  also  spoke  of  it.  What  the  judge  meant  was,  that 
no  contest  existed  in  the  testimony  as  to  the  change  of  the 
dates;  that  tlie  only  contest  on  that  line  was  as  to  the  proper 
form  of  the  extension  of  a  ticket.  That  this  is  the  true  ex- 
planation, read  from  the  judge's  charge:  "  You  are  to  judge 
from  that  testimony  whether  this  ticket  was  in  the  form  re- 
quired, whether  any  particular  form  was  required,  and  whether, 
if  no  particular  form  was  required,  it  is  sufficient  to  indicate 
to  the  conductor  or  any  one  else  that  the  holder  was  entitled 
to  pass  over  tlie  road  on  the  date  which  is  written  upon  it 
after  the  first  riding,  that  ix,  on  June  4th."  The  first  riding 
had  been  on  the  25th  of  May.     The  rule  here  is,  that   the 
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whole  charge  must  be  considered,  and  not  extracts  made  there- 
from here  and  there.  It  is  very  evident  that  no  influence 
detrimental  to  appellant  could  have  arisen  by  the  use  of  this 
language  by  the  judge,  especially  as  immediately  afterwards 
he  let  his  true  meaning  appear.  This  ground  of  appeal  must 
be  dismissed. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the 
circuit  court  be  affirmed. 

McIvER,  0.  J.  While  not  assenting  to  all  of  the  general  ob- 
servations found  in  this  opinion,  I  concur  in  the  result.  It  is 
also  due  to  Mr.  Justice  Pope  that  attention  should  here  be  di- 
rected to  the  correction  or  modification  of  what  seems  to  be  an 
approval  of  the  doctrine  stated  in  the  quotation  from  Thompson 
on  Negligence,  1254,  made  by  him  in  the  opinion  filed  at  the 
present  term  in  the  case  of  Samuels  v.  Richmond  etc.  R.  R.  Co.^ 
36  S.  C.  493,  post,  p.  883,  prepared  by  the  same  justice. 


Damages  —  Pleading  — Whether  Complaint  must  State  Kind  Sought. 
—  Where  the  amount  of  the  damages  is  stated,  the  plaintiff  n.ay  recover  puni- 
tive damages,  though  they  are  not  so  styled  in  hia  complaint:  Southern  Ex. 
Co.  V.  Broton,  67  Miss.  260;  19  Am.  St.  Rep.  306,  and  note. 

Exemplary  or  Punitive  Damages.  —  In  at  least  two  notes  in  the  Amer- 
ican Decisions  the  subject  of  exemplary  or  punitive  damages  is  considered, 
and  many  of  the  authoritieg  bearing  upon  it  cited:  Note  to  Merrills  v.  Tanff 
Mfg.  Co.,  27  Am.  Dec.  684-689;  note  to  Austin  v.  Wilson,  50  Am.  Dec.  lQl-115. 
While  we  deem  it  worthy  of  further  consideration,  we  shall  not  make  any  at. 
tempt  to  go  over  the  entire  ground,  but,  for  the  most  part,  shall  confine  our 
attention  to  the  decisions  pronounced  since  those  notes  were  written,  and 
to  noticing  some  topics  not  considered  in  them. 

Caaea  Sustaining.  —  In  the  notes  of  which  we  have  spoken,  reference  was 
made  to  the  fact  that  there  is  a  dispute  as  to  whether  or  not  punitive  or  ex- 
emplary damages  are  allowable,  and  that  those  who  deny  the  right  to  recov'er 
such  damages  nevertheless  admit  that  in  many  instances  damages  are  recov- 
erable  which  are  not  subject  to  precise  computation,  and  the  amount  of  which 
must  rest  very  largely  in  the  discretion  of  the  jury,  so  that  it  is  often  diflB- 
cult  to  decide  whether  the  controversy  over  the  subject  is,  after  all,  anything 
beyond  a  controversy  over  the  use  of  terms  intended  to  express  substantially 
the  same  idea.  The  courts  which  declare  in  direct  terms  that  exemplary  or 
punitive  damages  are  recoverable  are  still  in  a  very  decided  majority:  Louis- 
ville etc.  R'y  Co.  V.  Ballard,  85  Ky.  307;  7  Am.  St.  Rep.  600;  Borland  v.  Bar- 
reU,  76  Va.  128;  44  Am.  Rep.  152;  Head  v.  Georgia  etc.  ffy  Co.,  79  Ga.  358; 
11  Am.  St.  Rep.  434;  Bundy  v.  Maginess,  76  Cal.  532;  International  etc.  B'y 
V.  Telephone  etc.  Co.,  69  Tex.  277;  5  Am,  St.  Rep.  45;  Sullivan  v.  Oregwi  R. 
A  N.  Co.,  12  Or.  392;  53  Am.  Rep.  364;  Day  v.  Holland,  15  Or.  464;  CahUt 
r.  Murphy,  94  Cal.  29;  ante,  p.  8S;  Jefferson  Co.  8.  B.  v.  Eborn,  84  Ala.  529; 
BcOes  V.  Callendar,  3  Dak.  256;  Hai-rison  v.  Ely.  120  111.  83;  Binford  v. 
Young,  115  Ind.  174;  Thill  v.  Pohlman,  76  Iowa,  638;  Root  v.  Sturdivant,  70 
Iowa,  55;    Webb  v.  Oilman,  80  Me.  177:  Peck  v.  Small,  35  Minn.  465;  Higgina 
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V.  LouimOe  etc.  R.  R.,  64  Miss.  80;  Hcunea  v.  Schultz,  50  N.  J.  L.  481;  Bar- 
man  v.  Cundiff,  82  Va.  239;  Spear  v.  HiUs,  67  Wis.  330;  Hitc/iler  v.  Voelker, 
8  x\Io.  App.  492;  Goldsmith  v.  Joy,  61  Vt.  488;  16  Am.  St.  Rep.  923. 

Cases  Dtnying  the  Riy/it  to  Recover.  —  Without  stopping  to  give  the  case* 
just  cited  any  special  attention,  we  shall  refer  to  some  of  the  recent  decsioua 
denying  the  propriety  of  punitive  damages,  for  the  purpose  of  ascertaining, 
if  we  can,  to  what  extent  an  aggrieved  party  is  entitled  to  recover  within 
the  rules  sanctioned  by  such  decisions. 

The  statute  of  West  Virginia  gave  every  wife  a  canse  of  action  against  per- 
sons selling  or  furnishing  spirituous  liquors  to  her  husband,  and  authorized 
her  to  recover  "as  well  for  all  such  damages  as  plaintiff  has  sustained  by- 
reason  of  the  selling  or  giving  such  liquors  as  for  exemplary  damages  ";  but 
the  courts  of  the  state  determined  that  "  by  exemplary  damages  is  meant, 
not  additional  damages  given  as  a  punishment  of  the  defendant  for  selling 
intoxicating  liquors  to  her  husband  illegally,  but  damages  which  not  only 
compensate  her  for  injury  to  her  means  of  support,  but  also,  in  a  proper  case^ 
damages  which  shall  compensate  her  for  her  mental  anguish  ":  Pegram  v. 
Stortz,  31.  W.  Va.  220.  In  a  later  case,  the  question  arose  what  damages  might 
be  recovered  for  an  assault  and  battery.  The  trial  court  instructed  the  jury 
that  plaintiff  "was  only  entitled  to  compensation  for  such  injuries  as  he  may 
have  shown  from  the  evidence  were  caused  by  the  assault, "and  that  he  must 
not  be  "given  any  damages  except  for  loss  of  time,  expense  of  nursing,  and 
medical  attendance."  The  appellate  court  regarded  this  instruction  as  erro- 
neous, saying  that  while  damages  would  not  be  imposed  in  a  civil  cause  as  a 
mere  punishment,  "it  by  no  means  follows  that  in  an  action  for  an  injury 
wantonly  inflicted  by  one  person  upon  another,  the  damages  are  confined  to 
the  mere  making  good  the  pecuniary  loss  which  the  injured  party  has  suffered, 
—  as  his  loss  of  wages  for  the  time  he  was  disabled,  and  the  expenses  of  nurs- 
ing and  medical  attendance.  —  for  he  is  not  only  entitled  to  recover  for  these, 
but  for  the  physical  injury  received  and  the  physical  suffering  endured;  but  th» 
jury  may,  in  addition  to  this,  compensate  him  for  the  mental  anguish,  shame, 
and  dishonor  which  he  has  suffered  ":  Beck  v.  Tftompson,  31  W.  Va,  459;  13  Am. 
St.  Rep.  870.  A  later  case  in  the  same  state  apparently  sanctions  the  allow- 
ance of  exemplary  damages  in  cases  in  which  "gross  fraud,  malice,  or  oppres- 
sion, or  any  wanton,  willful,  and  deliberate  disregard  of  the  injured  person's 
rights,  appears":  OiHingham  r.  Ohio  River  R'y  Co.,  35  W.  Va.  688,  600;  2» 
Am.  St.  Rep.  In  Colorado,  though  tba  question  before  the  court  was  whether 
or  not  punitive  damages  might  be  awarded  when  the  wrong  complained  of 
was  punishable  as  a  crime,  the  court  considered  the  general  question  of  th* 
propriety  of  such  damages  in  any  case,  and  reached  the  conclusion  that  they 
were  not  allowable  on  principle,  and  that  as  the  court  was  free  to  adopt  sncb 
rule  upon  the  subject  as  it  thought  most  conformable  to  reason,  it  would  deny 
the  right  to  have  panitive  damages  awarded  as  a  punishment  to  the  wrong- 
doer; but  in  explaining  what  it  meant  by  compensatory  damages  which  it 
deemed  allowable,  the  court  said:  "  A  misapprehension  seems  sometimes  to 
exist  as  to  the  word  'compensatory,'  when  used  in  this  connection.  Under 
the  rule  limiting  them  to  compensatory  damages,  juries  will,  with  proper 
instructions,  recognize  a  broad  distinction  between  a  tort  unaccompanied  by 
malice,  or  circumstances  of  aggravation  or  disgrace,  and  one  producing  equal 
direct  pecuniary  damage  where  either  of  these  conditions  exist.  In  the  for- 
mer case  they  consider  only  the  actual  injury  to  the  person  or  proprrty, 
including  expenses,  loss  of  time,  bodily  suffering,  etc.,  oocasioiied  by  tht> 
wrongful  act;  iu  the  latter,  they  allow  such  additional  sum  as  in  thuir  judg- 
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meat  is  warranted  by  the  circumstances  of  contumely,  anguish,  or  oppres- 
sion; but  in  both  instances  the  damages  are  awarded  as  compensation;  the 
additional  sum  is  given  to  the  individual  as  a  recompense  for  the  mental 
suffering  or  wounded  sensibilities,  etc.,  as  the  case  may  be.  It  often  hap- 
pens that  this  constitutes  the  principal  element  of  the  recovery.  If  upon  a 
crowded  thoroughfare  one  maliciously  assaults  me  with  blows  and  epithets, 
five  dollars  may  fully  compensate  the  injury  inflicted  to  my  person  and  cloth- 
ing; but  five  hundred  dollars  may  be  utterly  inadequate  to  requite  the  sense 
of  insult,  the  personal  indignity,  the  public  disgrace  and  humiliation.  The 
«xtra  five  hundred  dollars  exacted  may  operate  indirectly  as  a  punishment; 
it  may  constitute  an  example  to  others,  and  also  deter  my  assailant  himself 
'from  repetitions  of  the  offense  in  future;  in  law,  however,  it  is  simply  compen- 
sation for  the  private  wrong;  a  kind  of  indemnity  which  probably  no  court 
has  ever  refused  to  allow  when  warranted  by  the  circumstances.  But  under 
the  doctrine  of  exemplary  damages  as  announced  by  the  instruction  given  in 
this  case,  the  jury  are  not  required  to  stop  with  the  five  dollars  for  material 
injury,  and  five  hundred  dollars  for  lacerated  feelings.  They  may  turn  to  the 
domain  of  criminal  law,  and  consider  the  public  wrong;  and  they  may  adl 
one  thousand  dollars  more  as  a  punishment  to  my  assailant.  The  arrange  • 
caent  is  highly  satisfactory  to  me,  since  I  have  the  pleasure  of  pocketing  thi 
-additional  thousand  dollars,  to  which  I  am  not  entitled.  But  as  we  have  al* 
•ready  seen,  it  hardly  comports  with  correct  legal  principles.  The  case  at  bay 
furnishes  a  good  illustration  of  the  doctrine  under  discussion.  The  jury  ar« 
told  that  if  they  find  certain  facts  to  exist,  they  may  award  damages  to  plain- 
tiff for,  —  1.  The  actual  pecuniary  loss  sustained;  '2.  The  peril  occasioned  in 
regard  to  personal  liberty;  3.  The  injury  to  his  person  and  liberty;  4.  The 
injury  to  his  feelings  and  reputation;  5.  The  punishment  of  defendant. 
The  first  four  items  comprise  all  the  injuries  for  which  plaintiff  ought  to  re- 
cover; they  all  rest  upon  the  theory  of  compensation  for  the  private  wrong, 
«nd  are  therefore  in  perfect  harmony  with  the  principles  and  procedure  in 
<:ivil  actions;  they  furnish  ample  ground  for  discrimination  by  the  jury, 
should  they  find  the  prosecution  and  imprisonment  to  have  been  malicious. 
Why  not  remit  the  punishment  of  defendant  to  a  criminal  forum  ?  "  Murphy 
V.  Hobbs,  7  Col.  541;  49  Am.  Rep.  366;  Oreelq/  etc  Jiy  Co.  v.  Teager,  11 
€ol.  345. 

In  Michigan,  in  an  action  against  an  officer  for  seizing  and  selling  property 
alleged  to  be  exempt  from  execution,  the  trial  court  instructed  the  jury  that 
if  the  seizure  was  willful,  malicious,  and  wanton,  or  accompanied  with  insult- 
:ing  or  abusive  language  and  deportment,  exemplary  or  punitive  damages 
might  be  given.  The  appellate  court,  after  objecting  to  these  instructions  on 
ithe  ground  that  there  was  no  evidence  in  the  case  calling  for  them,  added: 
'''But  the  principal  fault  in  the  instructions  is  to  be  found  in  the  distinct 
:^resentation  of  the  idea  that  the  jury,  after  estimating  the  actual  damages  of 
'the  defendant,  might  go  further,  and  give  a  further  sum,  limited  only  by  their 
discretion,  by  way  of  punishment  and  example.  That  all  the  circumstanced 
-attending  a  willful  trespass  or  other  wrong  may  be  given  in  evidence  to  th« 
jury  and  taken  into  account  in  estimating  damages,  is  a  familiar  principle. 
Sometimes  the  damages  which  the  jury  are  allowed  to  give  in  addition  to 
ithose  which  measure  the  actual  injury  by  a  money  standard  are  spoken  of  as 
exemplary  damages;  but  unless  this  term  is  properly  explained,  there  is  great 
clanger  that  it  will  mislead  the  jury,  in  supposing  that  after  compensating  the 
plaintiff  to  the  full  extent  of  his  injury,  they  may  proceed  to  punish  the  de- 
fendant with  unlimited  discretion The  purpose  of  an  action  of  tort  is 
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to  recover  the  damages  which  the  plaintiff  has  suffered  from  the  injury  done 
him  by  the  defeadaat.  la  some  of  the  cases  the  damages  are  incapable  of 
pecuniary  estimation,  and  the  court  performs  its  duty  in  submitting  all  the 
■acts  to  the  jury  in  leaving  them  to  e^ciinate  plaintiff's  damages  as  best  they 
may  under  all  the  circumstances.  In  other  ciues  there  may  be  a  partial  esti- 
mation of  damages  by  a  money  standard,  but  the  invasion  of  the  plaintiff's 
rights  has  been  accompanied  by  circumstances  ot  peculiar  aggravation  which 
are  calculated  to  vex  and  annoy  the  plaintiff,  and  to  cause  him  to  suffer  much 
beyond  what  be  would  have  suffered  from  a  pecuniary  loss.  Here  it  is  mani- 
fciitly  proper  that  the  jury  should  estimate  the  dam  i^es  with  tiie  aggravating 
circumstances  in  mind,  and  that  they  should  endeavor  fairly  to  compensate 
the  plaintiff  for  the  wrong  he  has  suffered.  But  in  all  cases  it  is  to  be  dis- 
tinctly borne  in  mind,  that  compensation  to  the  plaintiff  is  the  purpose  iu 
view,  and  any  instruction  which  is  calculated  to  lead  them  to  suppose  that 
besides  coiupuusating  the  plaintiff  they  may  punish  the  defendant  is  errone- 
ous ":  Stilson  v.  Oibhs,  53  Mich.  280.  In  an  action  for  a  malicious  prosecu- 
tion, the  same  court  said:  "  It  is  not  necessary  to  repeat  the  distinction.  It 
is  summed  up  by  saying,  that  the  purpose  of  an  action  of  tort  is  to  recover 
the  damages  which  the  plaintiff  has  suffered  from  th«  injury  done  by  the  de- 
fendant; that  compensation  to  the  plaiutiff  is  the  purpose  in  view;  and  when 
that  is  accorded,  anything  beyond,  by  whatever  named  called,  is  unauthor- 
ized. It  is  not  the  province  of  the  jury,  after  such  damages  have  been  found 
for  the  plaintiff  so  that  he  is  fairly  compensated  for  the  wrong  committed  by 
the  defendant,  to  mulct  the  defendant  in  an  additional  sum,  to  be  handed  over 
to  the  plaintiff,  aa  a  punishment  for  the  wrong  he  has  done  to  the  plaintiff  '; 
Wilson  v.  Bowen,  64  Mich.  133.  Intermediate  the  two  decisions  last  cited 
waa  another  by  the  same  court,  which  seemed  to  sanction  the  awarding  of 
punitive  damages,  though  called  by  another  name.  The  action  was  for  a  ma- 
licious prosecution  and  arrest,  and  the  trial  court  instructed  the  jury  that 
there  were  two  kinds  of  damages,  actual  and  added,  and  after  detiuing  actual 
damages,  said:  "  But  beyond  actual  damages,  the  law  gives  what  are  called 
'added '  damages.  Those  grow  out  of  the  wantonness  or  atrocity  of  the  act. 
Those  are  given  where  an  act  is  so  wanton,  so  despotic,  of  so  oppressive  a 
character,  or  where  it  entails  such  shame,  such  publicity,  upon  the  party  as  to 
have  the  effect  of  exciting  his  feelings  mure  than  an  act  committed  under  less 
wanton,  less  oppressive,  circumstances.  In  such  cases  the  l.iw  says  the  dam- 
ages should  be  greater,  because  the  injury  to  tlie  feelings  is  greater."  This 
iostruction  was  approved  upon  appeal,  the  appellate  court  remarking  that 
"actual  damages  are  those  which  the  injured  party  is  entitled  to  recover  for 
wrongs  received  and  iujuries  done  when  none  were  intended.  Damages  be- 
yond these,  where  the  injuries  and  sufferings  were  intended,  or  occur  through 
carelessness  or  negligence  amounting  to  a  wrong  ko  reckless  and  wanton  as  to 
be  without  palliation  or  excuse,  are  frequently  and  properly  given,  and  have 
been  variously  designated  by  the  terms  above  mentioned.  The  first  are 
measured  by  known  and  well-detined  rules.  No  rule  can  be  laid  down,  prop* 
erly  measuring  or  limiting  the  damages  allowable  in  the  other  claas  ot  case*, 
except  they  must  not  be  oppressive,  or  such  as  to  shock  the  common  sense  of 
fair-minded  men;  and  they  are  therefore  left  to  the  reaionable  discretion  of 
the  jary.  A  more  definite  rule  cannot  well  be  given  as  to  these,  aa  what 
would  be  right  and  just  must  depend  entirely  upon  the  circumstances  of  each 
particular  case":  Host  v.  Loj'jelt,  Gl  Mich.  443;  1  Am.  St.  R«>p.  6()8.  In  a 
more  recent  case,  the  general  declaration  Mas  made,  that  "where  actual  malio<' 
is  shown,  in  an  action  for  slander,  the  jury  miiy  always  give  exemplary  dam- 
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ages  ":  Newman  v.  Stein,  75  Mich.  402;  13  Am.  St.  Rep.  447.  Fiotn  these  ap- 
parently conflicting  opinions,  we  find  it  impossible  to  decide  whether  or  not,  at 
the  present  time,  punitive  damages  are  or  are  not  allowable  in  Michigan,  except 
ia  actions  brought  to  recover  damages  resulting  to  a  wife  from  selling  iutoxi> 
eating  liquors  to  her  husband,  in  which  class  of  cases  statutes  have  been 
enacted  declaring  that  plaintiff  "shall  have  the  right  to  recover  actual  and 
exemplary  damages  ":  Lai-zalere  v.  Ki7xhgesmer,  73  Mich.  276;  Peacock  v.  Oaks, 
85  Mich.  578.  Perhaps,  however,  the  doubt  respecting  the  position  of  the 
courts  of  Michigan  is  removed  by  the  decision  of  the  supreme  court  of  that 
state,  in  June,  1892,  in  Stuyvesant  v.  Wilcox,  in  which  the  court  said:  "But 
this  court  has  never  held  that  one  should  be  compelled  to  pay  '  smart-money ' 
as  exemplary  damages,  or  any  damages,  by  way  of  punishment  merely. 
Damages  to  be  awarded  can  never  exceed  what  shall  compensate  the  injury 
done.  Compensation  to  the  plaintiff  is  the  purpose  in  view,  and  any  instruc- 
tion which  may  lead  the  jury  to  suppose  that  they  have  the  right  to  go  be< 
yond  that,  and  that  they  may  punish  the  defendant  by  compelling  him  to 
pay  'smart-money,'  is  erroneous." 

In  Nebraska  the  allowance  of  exemplary  damages  ia  not  permitted.  "  Dam- 
ages should  be  equal  in  amount  to  the  injuries  sustained;  in  law,  the  injured 
party,  upon  being  paid  the  damages  sustained  by  the  injury,  has  received 
full  compensation  therefor.  Why,  then,  should  the  property  of  the  party 
causing  the  injuries  be  taken  from  him  and  given  to  another  without  com- 
pensation? Constitutional  guaranties  of  the  righs  of  private  property  amount 
to  but  little  if  courts  sanction  its  practical  confiscation  in  the  name  of  exem- 
plary or  punitive  damages.  And  the  effect  of  permitting  the  jury  to  give 
exemplary  damages  is  to  allow  them  to  return  a  verdict  for  such  sum  as  their 
prejudice  or  caprice  may  prompt  them  to  do  without  regard  to  the  amount  of 
the  injury.  If  it  is  said  that  these  damages  are  imposed  as  a  punishment,  it 
is  a  full  and  sufficient  answer  to  say  that  the  state  inflicts  punishment,  and 
not  individuals":  Rievxv.  McCormick,  11  Neb.  261. 

Classes  of  Corses  in  Which  Allowable.  —  Exemplary  or  punitive  damages,  in 
the  states  where  they  are  recoverable,  are  limited,  with  few  exceptions,  to 
actions  for  injuries  resulting  from  torts.  They  are  not  recoverable  in  equity, 
under  any  circumstances.  Though  courts  of  equity  are  often  called  upon  to 
ascertain  and  award  compensation  for  injuries  suffered  by  a  complainant,  he 
is  deemed,  by  his  resort  to  equity,  to  have  waived  any  claim  he  may  have  had 
to  exemplary  damages:  Bird  v.  Wilmington  etc.  B.  R.  Co.,  8  Rich.  Eq.  46;  64 
Am.  Dec.  739;  Sanders  v.  Anderson,  10  Rich.  Eq.  232.  In  an  action  to  recover 
compensation  for  a  breac'.i  of  contract  to  marry,  punitive  damages  are  un- 
doubtedly recoverable:  Chellis  v.  Chapman,  125  N.  Y.  214;  Houston  etc.  R.  R. 
Co.  v.  Shirley,  54  Tex.  125.  This  action,  though  based  upon  contract,  and  in 
a  form  appropriate  for  the  recovery  for  a  breach  of  contract,  is,  nevertheless, 
treated,  with  respect  to  the  damages  recoverable,  as  an  action  of  tort,  and 
exemplary  damages  may  be  given  or  withheld  upon  the  same  considerations 
which  would  operate  in  actions  of  tort:  Thorn  v.  Knapp,  42  N.  Y.  474;  1  Am. 
Rep.  561;  McPherson  v.  Ryan,  59  Mich.  33;  Johnson  v.  Jenkins,  24  N.  Y.  252.  In 
some  instances  in  which  the  condition  of  a  bond  has  been  broken  by  the  com- 
mission of  a  tort,  under  such  circumstances  as  would  justify  the  awarding  of 
exemplary  damages  had  the  action  been  in  tort,  such  damages  have  been 
allowed  in  actions  upon  the  bond:  Floyd  v.  Hamilton,  33  Ala.  235;  Richmond 
V.  Shickler,  57  Iowa,  486;  Renkert  v.  Elliott,  11  Lea,  235;  but  other  courts,  with 
perhaps  the  better  reasoning,  have  denied  such  damages  when  the  actions  were 
based  upon  bonds:  Cobb  v.  People,  84  111.  511;  McC^endon  v.   Wells,  20  S.  C. 
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514.     Except  in  the  instances  mentioned,  it  is  believed  that  exemplary  dam- 
ages have  never  been  sustained  in  actions  upon  contracts. 

Death  of  Wrong-doer  Destroya  Right  to.  — The  only  ground  upon  which  the 
allowance  of  exemplary  damages  has  been  defended  is,  that  it  is  proper  and 
right  to  make  such  allowance,  to  punish  a  wrong-doer,  and  thus  deter  him 
from  the  commission  of  like  wrong  in  the  future.  If,  however,  he  ia  no 
longer  living,  he  cannot  be  punished  by  any  earthly  court  or  judgment,  neither 
is  there  any  necessity  to  do  anything  to  deter  him  from  committing  any  fur- 
ther wrong,  and  therefore  the  only  possible  reason  for  the  awarding  of  exem- 
plary damages  for  a  wrong  done  by  him  has  ceased  to  exist.  Such  being  the 
case,  though  the  cause  of  action  survives  him,  punitive  damages  will  not  be 
awarded  against  his  heirs  or  other  representatives:  Sheik  v.  Hobson,  64  Iowa, 
146;  Edtoarda  v.  Rict%  30  La.  Ann.  926;  Rippey  v.  Miller,  II  Ired.  247; 
Wright  v.  Donnell,  34  Tex.  291;  Hewlett  v,  George,  68  Miss.  703. 

Against  Minors  and  Pej'sona  of  Unsound  Mind.  —  Another  result  of  the 
doctrine  that  punitive  damages  are  given  only  as  a  punishment  to  a  wrong- 
doer is,  that  they  should  not  be  awarded  except  when  he  is  in  a  mental  con- 
dition rendering  it  possible  for  him  to  do  a  conscious  and  deliberate  wrong. 
Therefore,  though  an  insane  person  is,  by  a  majority  of  the  authorities,  lia- 
ble for  torts  committed  by  him,  yet  he  is  not  subject  to  punishment  therefor, 
and  the  person  injured  must  content  himself  with  compensatory  damages 
only:  Mclntyre  v.  Sholty,  121  111.  660;  2  Am.  St.  Rep.  140;  Morse  v.  Craw- 
ford, 17  Vt.  499;  44  Am.  Dec.  349;  BehrenM  v.  McKenzie,  23  Iowa,  333;  92 
Am.  Dec.  428.  A  like  rule  must,  upon  principle,  be  applicable  to  infants, 
as  where,  owing  to  their  tender  years  and  mental  immaturity,  they,  in  the 
opinion  of  the  jury,  acted  without  being  able  to  understand  the  consequences 
of  their  action  and  without  wrongful  intent,  the  damages  recoverable  from 
them  must  be  limited  to  mere  compensation  for  the  injuries  sustained  there- 
from: Ck>oley  on  Torts,  2d  ed.,  120.  And  even  though  an  infant  wrong-doer 
was  aware  of  the  nature  and  consequences  of  his  acts,  and  was  moved  thereto 
by  malice  and  a  desire  to  injure,  doubtless  his  age  and  probable  want  of 
mature  judgment,  and  of  ability  to  exercise  proper  restraint  over  his  evi- 
passions,  ought  to  be  considered  by  the  jury  in  determining  whether  and  to 
what  extent  they  will  punish  him  by  the  exaction  of  exemplary  damages: 
O'Brien  v.  Loomis,  43  Mo.  App.  29. 

Absence  qf  Intention  to  do  Wi-ong  —  Provocation,  etc.  —  Because  exemplary 
damages  are  given  only  by  way  of  punishment  to  an  evil  doer,  all  circunt- 
stances  tending  to  prove  that  he  was  without  evil  design,  or  though  such 
design  is  admitted,  to  mitigate  its  existence,  are  admissible  in  evidence,  either 
to  show  that  punitive  damages  should  not  be  allowed,  or  if  allowed,  that 
they  should  be  more  restricted  than  if  he  had  acted  without  provocation  and 
in  the  absence  of  mitigating  circumstances.  Hence,  for  the  purpose  of  show- 
ing that  none  bat  compensatory  damages  should  be  allowed,  evidence  is  ad- 
missible to  prove  that  the  wrong  complained  of  was  the  result  of  accident, 
or  was  committed  unintentionally:  Walker  v.  Fuller,  29  Ark.  448;  Tripp  v. 
Orouner,  60  111.  474;  WaUer  v.  WalUr,  76  Iowa,  513;  Jackson  v.  Sditnidi,  14 
La.  Ann.  818;  BtoJgelt  v.  Braitleftoro,  30  Vt.  579;  or  through  an  honest  mis- 
Uke:  Walker  v.  Fuller,  29  Ark.  448;  Sapp  v.  Northern  C.  R'y  Co.,  51  Md.  1 15; 
or  that  the  wrong-doer,  in  all  that  he  did,  acted  in  gno<i  faith  and  withotit 
recklessness  or  svil  design:  SL  Peter's  Church  v.  Beach,  26  Conn.  ^55;  Tmci/ 
▼.  Swartwout,  10  Pet,  80;  Plummer  v.  Harhut,  5  Iowa,  .308;  P%erce  v.  GttchrlL, 
76  Me.  216;  FitxgeraUi  t.  CfUcayo,  R.  I.  <fc  P.  R'y  Co.,  60  Iowa,  79;  PhiUidtl- 


876        Spellman  v.  Richmond  etc.  R,  R.  Co.     [S.  Caro'ina, 

phia  etc.  R'y  Co.  v.  Hcflich,  62  Md.  300;  50  Am.  Rep.  223;  Lojnn  v.  Hannibil 
etc  R'y  Co.,  77  Mo.  663;   Yatea  v.  New  York  etc.  R'y  Co.,  67  N.  Y.  100. 

Therefore,  for  the  purpose  of  establishiog  his  good  faith,  the  defendant  is 
entitled  to  prove  that  he  consulted  counsel  learned  in  the  law  and  ut  good 
repute:  City  N.  B.  v.  Jeffries,  73  Ala.  183;  CocJirane  v.  Tattle,  75  111.  3til; 
Bonesteel  v.  Bonesteel,  30  Wis.  511;  or  a  person  whom  he  believed  in  good 
faith  to  be  an  attorney,  though  such  belief  was  erroneous:  Murphy  v.  Larson, 
77  111.  172;  and  acted  upoa  the  advice  of  the  person  so  consulted;  but  the 
effect  of  such  showing  is  destroyed  when  it  appears  that  the  attorney,  or  bup* 
posed  attorney,  before  his  advice  waii  taken,  was  uot  correctly  informed  of  ail 
the  facts  within  the  knowledge  of  the  defendant,  or  that,  though  such  in- 
formation was  given,  the  defendant  did  not  act  in  accordance  with  the  advice 
received:  Carpenter  v.  Barber,  44  Vt.  441;  Shores  v.  Brooht,  81  Ga.  468;  12 
Am.  St.  Rep.  332.  Where  the  act  complained  of  is  conceded  to  have  been 
intentional  and  wrongful,  the  defendant  may  nevertheless  prove  the  provo- 
cation  under  which  he  acted,  provided  that  it  was  no  recent  that  his  act  may 
be  deemed  to  have  been  the  result  of  it,  and  of  the  sudden  heat  of  passion 
engendered  by  it:  Cushman  v.  Waddell,  1  Bald.  67;  Ward  v.  Blachoood,  41 
Ark.  295;  48  Am.  Rep.  41;  or  that  the  injuries  complained  of  were  indicted 
in  a  combat  entered  into  between  plaintiff  and  defendant  by  their  mutual 
consent:  Shay  v.  Thompson,  59  Wis.  540;  48  Am.  Rep.  538;  but  provocation 
received  so  long  prior  to  the  commission  of  the  wrong  complained  of  that  the 
passion  roused  by  it  has  had  time  to  abate  is  not  admissible,  even  in  mitiga- 
tion of  exemplary  damages:  HaftaUn  v.  Mianer,  70  111.  55. 

Against  Principals  and  Masters  /or  Acts  of  Servants  and  Agents.  —  The  prin- 
ciple upon  which  the  awarding  of  exemplary  damages  is  usually  justified 
would  seem  to  exonerate  principals  and  masters  from  liability  from  anything 
beyond  compensatory  damages  for  wrongs  committed  by  their  servants  or 
agents  without  any  complicity  on  their  part,  and  in  the  absence  of  any  want 
of  due  care  in  the  selection  of  such  servants  or  agents;  for,  in  such  cases,  if 
punishment  is  inflicted,  it  must  be  borne  by  one  guilty  of  no  evil  intent  or 
want  of  care.  Perhaps  in  the  majority  of  cjises  in  which  the  wrong-doer  was 
a  natural  person  acting  by  his  agent  or  servant,  he  has  not  been  held  answer- 
able in  exemplary  damages  for  the  fraud,  malice,  or  oppression  of  such  agent 
or  servant  which  he  neither  previously  authorized  nor  subsequently  ratified; 
Mendelsohn  v.  Anaheim  L.  Co.,  40  Cal.  657;  Pollock  v.  Gantt,  69  Ala.  373;  44 
Am.  Rep.  519;  Eviston  v.  Cramer,  57  Wis.  570;  Orund  v.  Van  Vleck,  69  III. 
478. 

As  Corporations  cannot  act  otherwise  than  by  their  agents,  they  must  either 
be  held  liable  in  exemplary  damages  for  the  acts  of  their  agents,  or  the  re- 
covery against  them  for  wrongful  acts  must  in  all  cases  be  limited  to  com- 
pensatory damages,  and  there  are  many  authorities  which  declare  that  a 
corporation  can  in  no  event  be  liable  in  exemplary  damages  for  the  malicious, 
fraudulent,  reckless,  or  oppressive  acts  of  its  servants  or  agents,  unless  such 
acts  were  previously  authorized  or  subsequently  ratified  by  the  corporation, 
or  it  retains  the  agent  in  its  employment  after  knowledge  of  his  bad  conduct, 
or  has  not  >  xercised  proper  care  in  choosing  him  or  in  retaining  him  in  its 
service:  B  -k-eits  v.  Chesapeake  etc.  R'y  Co.,  33  W.  Va.  433;  25  Am.  St.  Rep. 
901;  Cleghorn  v.  Neijo  York  etc.  R.  R.  Co.,  56  N.  Y,  44;  15  Am.  Rep.  375; 
Hagan  v.  P.  dk  W.  R.  R.,  3  R.  I.  88;  62  Am.  Dec.  377;  International  de  O.  N. 
R.  R.  V.  Garcia,  70  Tex.  207;  Great  W.  R'y  Co.  v.  Miller,  19  Mich.  305;  Ack- 
erson  v.  ErU  R'y  Co.,  32  N.  J.  L.  254;  SuUv-an  v.  Orejon  R'y  de  N.  Co.,  12  Or. 
392;  53  Am.  Rep.  364;  Keil  v.  Cliartiers  V.  C.  Co.,  131  Pa.  St.  466;  17  Am.  St. 
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Rep.  823;  Texas  etc  R'y  Co.  v.  Johnson,  75  Tex.  15S.  A  dccidcil  majority 
of  the  American  cases  at  the  present  time,  however,  dissent  from  tliis  conclu- 
sion; and  whenever  the  Jict  of  the  agent  or  servant  of  a  corporation  is  so  far 
within  the  line  of  his  duty  tha^hia  principal  is  answerable  therefor,  he  is  re- 
garded aa  representing  the  corporation  iu  the  motives  from  which  he  acts  and 
in  the  manner  of  his  action,  and  therefore  the  corporation  is  answerable  ia 
exemplary  damages  if  the  act  of  the  servant  was  malicious,  reckless,  or  op- 
pressive, and  in  every  other  instance  in  which  the  principal  would  have  been 
answerable  in  such  damages  had  it  previously  authorized  or  subsequently 
ratified  the  wrong  done  by  its  servant  or  agent:  Soul/ici-u  Exp.  Co.  v.  Brown, 
67  Miss.  260;  19  Am.  St.  Rep.  306;  Loui^ille  d- N.  /?.  R.  Co.  v.  GarreU,  S  Lea, 
438;  41  Am.  Rep.  640;  Atlantic  <Sc  O.  W.  R'y  Co.  v.  Dunn,  19  Ohio  St.  162; 
2  Am.  Rep.  382;  Quinn  v.  South  Carolina  R'y  Co.,  29  S.  C.  381;  Wheeler  di 
W.  Mfg.  Co.  V.  Boyce,  36  Kan.  350;  69  Am.  Rep.  571;  Louisdlle  6e  N.  R'y 
Co.  V.  Ballard,  85  Ky.  307;  7  Am.  St.  Rep.  600;  Spellman  v.  Ridunond  etc. 
R'y  Co.,  35  S.  C.  475;  ante,  p.  858;  Hanson  v.  European  de  N.  R'y  Co.,  62  Me. 
84;  16  Am.  Rep.  404;  Ooddard  v.  Grand  T.  R'y  Co.,  57  Me.  202;  2  Am.  Rep. 
39;  Hart  v.  Charlotte  etc  R.  R.  Co.,  33  S.  C.  427;  Citizens'  S.  R'y  Co.  v.  SUen, 
42  Ark.  321;  Georgia  R.  R.  Co.  v.  Olds,  77  Ga.  673;  BaUimore  dc  Y.  T.  v. 
Boone,  45  Md.  344;  Pldladclplda,  W.,  Si  B.  R.  R.  v.  Larkin,  47  Md.  155;  28 
Am.  Rep.  442.  This  rule  has  been  applied  against  carriers  of  passengers 
more  frequently  than  in  any  other  class  of  cases,  and  in  nearly  every  instance 
in  which  a  passenger  has  been  unlawfully  ejected  from  a  railway  car  in  an 
insulting  manner,  or  with  circumstances  of  unnecesary  violence  or  wanton- 
.  ness,  indicating  malice  on  the  part  of  the  servant  representing  the  carrier,  or 
a  reckless  disregard  of  consequences  and  of  the  rights  and  feelings  of  the  per- 
son ejected,  the  corporation  has  been  held  answerable  in  punitive  damages: 
dozens'  S.  R'y  Co,  v.  'iteen,  42  Ark.  321;  Hanson  v.  European  de  J^.  R'y  Co., 
62  Me.  84;  16  Am.  Rep.  404;  Louimull^-  d:  N.  R.  R.  Co.  v.  Ballard,  85  Ky.  .307; 
7  Am.  St.  Rep.  600;  Quinn  v.  Soulh  Carolina  R'y  Co.,  29  S.  C.  381;  AllaiUie 
etc.  R'y  V.  Dunn,  9  Ohio  St.  162;  2  Am.  Rep.  382;  Louiicdle  dc  N.  R.  R.  Co.  v. 
Garrett,  8  Lea,  438;  41  Am.  Rep.  640;  Southern  Exp.  Co.  v.  Brown,  67  Miss. 
260;  19  Am.  St.  Rep.  306.  Municipal  corporations  are  not  subjected  to  the 
same  rules  upon  this  subject  as  private  corporations,  and  the  damages  recov. 
arable  against  them  for  the  wrongful  acts  of  their  servants  and  other  K;.euta 
geem  in  all  cases  to  be  limited  to  mere  compensation  for  injuries  sustained: 
Larsen  v.  Grand  Forks,  3  Dak.  307;  Chicago  v.  Lanjla.u,  52  111.  256;  4  Am. 
Rep.  603;  Chicago  v.  Jones,  66  III.  349;  Wilson  v.  WherUng,  19  W.  V'a.  323; 
42  Am.  Rep.  780.  If  a  partnership  ft  answerable  for  a  tort  committed  by 
one  of  it*  members,  and  for  which  he  ia  liable  to  exemplary  damages  on  the 
ground  of  his  malice,  wantonness,  recklessness,  or  oppression,  exemplary 
damages  may  be  recovered  of  the  partnership:  Robinson  v.  Goings,  63  Mise. 
600. 

Negligence,  Exemplary  Damages  for.  —  Though  negligence  is  a  tort,  and 
may,  in  proper  cases,  warrant  the  imposition  of  exemplary  damages,  such 
cannot  be  the  case  when  it  consists  merely  of  a  want  of  ordinary  care:  West- 
ern  Union  Tel.  Co.  v.  Way,  83  Ala.  542;  McFee  v.  Vichibnrg  etc.  R'y  Co.,  42 
La.  Ann.  790;  International  etc.  R'y  Co.  v.  liruzzil,  78  Tex.  314;  Lotiisville  etc. 
R.  R.  Co.  V.  Shanks,  94  Ind.  698;  Parsons  v.  Missouri  etc  R.  R.  Co.,  94  Mo. 
286;  Augusta  Factory  v.  Barnes,  I'i  Ga.  217;  53  Am.  Rep.  838;  ChatUinooga 
etc  Co.  V,  Liddell,  86  Ga.  482;  21  Am.  SL  Rep.  169;  C/Ucago  etc  R  R.  Co.  v. 
O'Connell,  46  Kan.  581;  Atkinson  etc  R.  R.  Co.  v.  McGinnis,  46  Kan.  109; 
MistouH  Pac  R.  R.  Co.  v.  Johnson,  72  Tex.  95.     If  the  negligence  is  groes. 
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the  rule  is  otherwise.  Therefore,  if  the  defendant  has  been  guilty  not  only 
of  want  of  ordinary  care,  bat  of  negligence  so  gross  as  to  justify  the  convict 
tion  ou  the  part  of  the  jury  that  he  acted  wantonly  or  willfally,  or  with  a 
con:icious  indifference  to  consequences  or  to 'the  safety  of  the  panoa  whom 
hid  negligence  might  probably  expose  to  injury,  then  exemplary  damages 
may  properly  be  awarded  against  him:  tt'est  v.  Western  Union  Tel.  Co.,  39 
Kan  93;  7  Am.  St.  Rep.  530;  KaMo-t  City  etc.  R.  R.  Co.  v.  Daughtry,  88  Tenn. 
721;  Purcell  v.  Richmond  etc  R.  R.  Co.,  103  N.  C.  4U;  PaUerson  v.  South  etc 
R.  R.  Co.,  89  Ala.  318;  Louisville  etc  R.  R.  Co.  v.  MUc/ieU,  87  Ky.  327;  contra, 

Yerian  v,  LinkUter,  80  Cal.  135;  Alabama  etc.  R.  R.  Co.  v.  Hill,  90  Ala.  75;  24 
Am.  St.  Rep.  764;  Southetc  R.  R.  Co.  v.  McLendon,  63  Ala.  266;  Citizens' etc 
R'y  Co.  V.  Steen,  42  Ark.  321;  Wilkinson  v.  Drew,  75  Me.  360;  Pittsburgh  etc 
R.  R.  Co.  V.  Lyon,  123  Pa.  St.  140;  10  Am.  St.  Rep.  517.  In  one  instance  in 
which  the  jury  was  charged,  in  general  terms,  that  they  might  give  punitive 
damages  if  they  should  6nd  that  the  injuries  complained  of  "were  the  result 
of  gross  negligence  on  the  part  of  defendant's  agents,"  the  charge  was  disap- 
proved, because  there  were  no  facts  authorizing  the  instruction  npon  this  sub- 
ject, and  because  "  exemplary  damages  are  only  allowed  where  a  wrongful  act 
is  done  with  a  bad  motive,  or  so  recklessly  aa  to  imply  a  disregard  of  social 
obligations,  or  where  there  is  negligence  so  gross  as  to  amount  to  positive  mis- 
conduct. There  must  have  been  some  willful  misconduct,  or  that  entire  want 
of  care  which  would  raise  the  presumption  of  a  conscious  indifference  to  con< 
sequences  ":  Railway  Company  v.  Lee,  90  Tenn.  570.  When  one  suing  for 
injuries  suffered  on  a  railway  because  of  the  condition  of  its  track,  arising 
from  the  use  of  old  rails  and  cross-ties,  ihows  facts  from  which  the  jury  is 
authorized  to  infer  "  that  the  defendant  knew  of  this  condition  of  things,  and 
to  impute  to  them  such  recklessness  or  wantonness  as  is  the  equivalent  of  con- 
scious wrong-doing  in  continuing  to  run  trains  over  a  track  in  such  a  dan- 
gerous condition,"  punitive  damages  may  be  imposed:  Alabama  etc.  R.  R.  Co. 
V.  Hill,  93  Ala.  514;  Richmond  etc  R.  R.  Co.  v.  Vance,  93  Ala.  144. 

The  General  Grounds  of  Allowance  of.  — In  the  great  majority  of  instance, 
in  which  torts  are  committed  for  which  the  wrong-doer  must  respond  in 
damages,  the  recovery  against  him  must  be  limited  to  the  actual  injury  in- 
flicted by  him.  Before  he  can  be  properly  punished  by  the  imposition  of 
punitive  damages,  it  must  appear  from  the  evidence,  to  the  satisfaction  of  the 
jury,  either  that  the  unlawful  act  which  he  did  was  done  for  the  purpo;se  of 
injuring  another,  or  without  caring  whether  any  one  was  injured  or  not: 
Nordhaus  v.  Peterson,  54  Iowa,  68.  Unless  cases  where  one  is  answerable  in 
exemplary  damages  for  gross  negligence  may  be  regarded  as  exceptions  to  the 
rule,  there  is  no  wrong  for  which  these  damages  may  properly  be  allowed,  un- 
less  it  may  fairly  be  attributed  to  bad  motives  on  the  part  of  the  person  guilty 
of  it:  Miller  V.  Kirby,  74  III.  242;  Becker  v.  Dupree,  75  111.  167;  Moore  v.  Crose^ 
43  lud.  30;  Broum  v.  Allen,  35  Iowa,  306;  ElUoU  v.  Hen,  29  Mich.  202.  The 
ordinary,  and  perhaps  the  only,  grounds  for  the  awarding  of  punitive  dam- 
ages  are  malice,  oppression,  recklessness,  and  perhaps  fraud:  Cady  v.  CcuA, 
45  Kan.  733;  Kelly  v.  McDonald,  39  Ark.  387;  Day  v.  Holland,  15  Or.  464; 

Wentworth  v.  Blackman,  71  Iowa,  255;  Webb  v.  Oilman,  80  Me.  177.  It  has 
been  said  that  a  defendant  may  be  liable  for  exemplary  damages,  though  he 
did  not  act  maliciously,  and  that  malice  is  but  one  of  the  several  grounds  ior 
the  allowance  of  such  damages:  St.  Ores  v.  McOlasIien.  74  Cal.  148.  This,  we 
think,  is  a  mistaken  view.  For  while  some  of  the  statutes  and  decisions 
speak  of  other  grounds,  these  grounds,  unless  we  except  recklessness,  are  but 
the  ordinary  manifestation  of  malice,  and  from  the  existence  of  which  malice 
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is  always  presumable.  Thus  wantonness,  oppression,  insult,  brutality,  use  of 
excessive  force,  and  the  like,  while  they  are  often  correctly  mentione<l  as 
grounds  for  awarding  punitive  damages,  are  clearly  but  evidence  from  which 
malice  ought  to  be  inferred.  In  the  law  of  torts,  malice  has  been  defined  to 
be  "the  doing  any  act  injurious  to  another  without  just  cause."  In  this 
sense  of  the  word,  an  act  may  be  malicious  without  justifying  exemplary 
damages:  Hoffman  v.  Northern  etc.  /?.  H.  Co.,  45  Minn.  53;  Hamilton  v.  Mor- 
gan etc.  Co.,  42  La,  Ann.  824;  Herreshoffv.  Titpp,  15  R.  I.  92;  Clark  v.  Fair- 
ley,  30  Mo.  App.  335;  Jones  v.  Marshall,  56  Iowa,  739;  Webb  v.  Gilwan,  80  Me. 
177;  Haines  v.  SchuUz,  50  N.  J.  L.  481.  But  in  the  ordinary  acceptation  of 
the  word,  it  implies  an  evil  design  to  do  an  injury  to  another;  and  where 
malice  in  this  sense  accompanies  or  induces  the  comnjission  of  a  tort,  exem- 
plary damages  are  recoverable  for  the  injuries  sustain-jd  therefrom:  Louisville 
etc.  Wy  Co.  v.  Wolfe,  128  Ind.  347;  25  Am.  St.  Rep.  436;  KemmiU  v.  Adamson, 
44  Minn.  121;  Gardner  v.  Minea,  47  Minn.  295.  The  mere  fact  that  the  act 
is  unlawful,  and  an  injury  to  the  plaintiff,  does  not  entitle  him  to  anything 
beyond  compensatory  damages,  where  it  was  not  done  with  evil  design,  but 
on  the  contrary,  was  committed  in  good  faith,  and  without  intention  to  invade 
a  legal  right  of  another:  Anderson  v.  Sloane,  72  Wis.  566;  7  Am.  St.  Rep. 
885;  Weddell  v.  Hapner,  124  Ind.  315;  Silver  Creek  Nav.  Co.  v.  Mangum,  64 
Miss.  682;  Jacket  v.  Reiman,  78  Tex.  588;  Erie  Telegraph  etc.  Co.  v.  Kennedy, 
80  Tex.  71. 

Examples  of  Cases  in  Which  Punitive  Damages  may  be  Rfcovered.  —  In 
one  state  it  has  been  said  that  exemplary  damages  are  never  recoverable 
for  the  malicious  suing  out  of  an  attachment  against  the  property  of  an 
alleged  debtor:  Qoodbar  v.  LindsUy,  51  Ark.  380;  14  Am.  St.  Rep.  54.  This 
is  not  a  correct  statement  of  the  law  upon  the  subject  as  it  is  understood 
elsewhere.  The  mere  fact  that  the  person  who  sued  out  an  attachment  faiUin 
his  action,  and  the  final  judgment  therein  establishes  against  him  either  that 
he  had  no  sufficient  cause  for  bringing  the  action  or  for  taking  out  the  writ^ 
doubtless  does  not  warrant  the  indictiou  of  punitive  damages  upon  him:  EUis 
V.  Bonner,  80  Tex.  198;  2ti  Am.  St.  Rep.  731;  Trawick  v.  Martin-Brown  Co.,  79 
Tex.  460;  Turner  v.  Hardin,  80  Iowa,  691;  Towmendv.  Fontenot,  42  La.  Ann. 
890.  Oppression  and  malice  are  manifested  as  often  by  the  wrongful  attach* 
ment  of  property  as  by  any  other  means,  and  it  would  be  strange  if  the  law 
peruiitted  no  punishment  of  a  wrong-doer  in  this  respect.  If  the  writ  is  sued 
out  maliciously  and  without  probable  cause,  or  is  used  for  the  purpose  of 
securing  some  improper  object,  or  to  oppress  or  harass  the  defendant,  hit 
recovery  for  the  injuries  suffered  thereby  is  not  limited  to  compensatory 
damages:  Jefferson  Co.  Sav.  Bank  v.  Eorn,  84  Ala.  5'29;  Farrar  v.  Talley,  68 
Tex.  349;  Biering  v.  First  Nat.  Bank,  69  Tex.  599;  Heidenfieimer  v.  Sidrs,  67 
Tex.  32;  O'Neil  v.  Wills  PoiiU  Bank,  67  Tex.  36;  Willts  v.  J/c.Va«,  75  Tex. 
69;  Morris  v.  Sh"w,  29  Kan.  661.  If  an  attachment  or  exocution,  though 
rightfully  obtained,  is  levied  upon  property  exempt  therefrom,  and  this  is 
done  maliciously  or  oppressively,  or  with  a  knowledge  of  the  exemption,  and 
for  the  purpose  of  harassing  the  defendant,  he  may  recover  punitive  damages: 
Brown  v.  Bridges,  70  Tex.  661.  As  hereinbefore  stated,  except  in  actions 
for  breaches  of  contract  to  marry,  exemplary  damages  are  recoverable  only 
in  actions  for  torts:  Norfolk  etc.  R.  R.  Co.  v.  Wytor,  82  Va.  250.  A  trespass 
upon  real  property  made  under  a  mistake  ad  to  the  right  of  the  trespasser,  in 
good  faith,  and  without  any  element  of  actual  malice  or  any  circumstance  of 
rudeness,  violence,  or  wantonness,  entitles  the  paoty  injured  to  compensatory 
damages  only.     Henoe,  though  a  corporation  having  power  to  exeroise  the 
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right  of  eminent  domain  enters  upon  land  without  first  tendering  compenaa* 
tion  therefor,  or  taking  proceedings  to  have  the  amount  of  such  compensation 
ascertamed,  it  is  not  liable  to  punitive  damages,  if  its  mode  of  action  or  the 
attending  circumstances  do  not  indicate  any  evil  design  or  any  intention  to 
recklessly  disregard  the  rights  of  the  land-owner:  KeiL  v.  Chartiera  City  Oas 
Co.,  131  Pa.  St.  466;  17  Am.  St.  Rep.  82;  Prueitl  v.  CheUenham  Quarry  Co., 
33  Mo.  App.  18;  Oravett  v.  Mugge,  89  111.  218;  Kilgannin  v.  Jenkinson,  57 
Mich.  325;  Wilkinson  v.  Searcy,  76  Ala.  176.  If,  on  the  other  hand,  a  tres- 
pass on  real  property  is  committed  by  one  who  knows  that  he  is  acting 
wrongfully,  and  in  its  commission  there  are  circumstances  of  aggravation,  as 
where  it  is  accompanied  by  violence,  insult,  use  of  excessive  force,  reckless 
disregard  of  the  rights  of  another,  and  the  like,  exemplary  damages  are 
allowable:  Craddock  v.  Ooodwin,  54  Tex.  578;  Craig  v.  Cook,  28  Minn.  232; 
InUmaitonal  etc  R.  R.  Co.  v.  Telephone  Co.,  69  Tex.  277;  5  Am.  St.  Rep,  45; 
Trauei-man  v.  LtppincoU,  39  Mo.  App.  478;  Koenigs  v.  Jung,  73  Wis.  178;  Rey' 
nolds  V.  Braiihwaite,  131  Pa.  St.  416;  Qj-oss  v.  Hays,  73  Tex.  515;  Robinson 
V.  Ootngx,  63  Miss.  500.  A  forcible  entry  upon  land,  where  it  is  punishable 
as  a  crime,  will  not  sustain  a  claim  for  exemplary  damages  in  those  states  in 
which  the  punishment  of  criminal  torts  is  left  wholly  to  the  courts  proceeding  in 
the  prosecutions  of  the  crimes  involved  in  their  commission:  Moyer  v.  Gordon, 
113  Ind.  282.  But  where  this  rule  does  not  prevail,  there  is  no  doubt  that 
exemplary  damages  may  be  awarded  in  actions  for  forcible  entry  whenever  the 
conduct  of  party  in  fault  has  been  characterized  by  malice  or  oppression:  Shores 
V.  Brooks,  81  Ga.  468;  12  Am.  St.  Rep.  3.32;  Monseller  v.  Deaver,  106  N.  C.  494; 
19  Am.  St.  Rep.  540.  Exemplary  damages  may  also  be  recovered  for  an  in- 
jury resulting  from  a  nuisance,  where  the  acts  complained  of  have,  by  prior 
litigation  between  the  parties,  been  adjudged  to  constitute  a  nuisance,  or  the 
fact  that  the  nuisance  existed  is  indisputable,  and  its  abatement  has  I)een  re- 
fused: Ellis  V.  American  Academy  of  Mtisic,  120  Pa.  St.  608;  6  Am.  St.  Rep. 
739;  as  where  one  continues  to  pollute  the  waters  of  a  stream  after  judgment 
establishing  that  Lo  has  no  right  to  do  so:  Price  v.  Lawson,  74  Md.  499;  or 
persists  in  allowing  a  bawdy-house  to  be  maintained  upon  his  premises  after 
notice  to  abandon  it:  Besso  v.  Sonthworth,  71  Tex.  765;  10  Am.  St.  Rep.  814. 
In  Actions  for  Personal  Injuries,  punitive  damages  may  be  granted  or  with- 
held upon  the  same  principles  as  apply  in  other  actions  for  torts.  Thus  if  the 
plaintiff  has  been  subjected  to  an  assault  and  battery:  Irwin  v.  Yeager,  74 
Iowa,  174;  Kiff  v.  Toumana,  86  N.  Y.  324;  40  Am.  Rep.  543;  or  a  false  im- 
prisonment: Ross  V.  Leggett,  61  Mich.  445;  1  Am.  St.  Rep.  608;  he  is  entitled 
to  punitive  damages,  if  the  act  from  which  he  suffered  was  the  result  either  of 
malice  or  reckless  disregard  of  his  rights.  In  many  of  the  states,  statutes 
have  been  enacted  conferring  upon  wives  causes  of  action  against  persons 
selling  liquor  to  their  husbands,  in  certain  contingencies,  and  declaring  that 
exemplary  Jis  well  as  compensatory  damages  may  be  awarded.  Such  dam- 
ages are,  however,  recoverable  only  when  the  sale  complained  of  was  made 
in  willful  disregard  of  the  rights  of  the  wife,  as  where  she  had  previously 
notified  the  seller  not  to  furnish  liquor  to  her  husband,  or  such  seller  had 
otherwise  been  made  aware  of  the  wrong  he  was  doing  her:  Roust  v.  MeU 
aheimer,  82  Mich.  172;  McMahon  v.  Sankey,  133  111.  636;  Thill  v.  Pohlman,  76 
Iowa,  638;  Larzelere  v.  Kirchgesmer,  73  Mich.  276;  Reid  v.  TerwilUger,  116 
N.  Y.  530;  Rosecrants  v.  Shoemaker,  60  Mich.  4.  In  actions  to  recover  for 
slander  or  libel:  Casey  v.  Hulgan,  118  Ind.  590;  Harman  v.  Cundiff,  82  Va. 
239;  Holmes  v.  Jones,  121  N.  Y.  461;  Fresh  v.  Cutter,  73  Md.  87;  25  Am.  St. 
Rep.  575;  Hess  v.  Sparks,  44  Kan.  465;  21  Am.  St.  Rep.  300;  Newman  v. 
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Stein,  75  Mich.  402;  13  Am.  St.  Rep.  447;  Wood  v.  HilhM,  23  Mo.  Anp.  389s. 
Montjomrry  v.  Knox,  23  Fla.  595;  Cotulla  v.  Kerr,  74  Tex.  89;  15  Am.  St. 
Rep.  819;  Grace  v.  McArthur,  76  Wis.  Wl;  Bowden  v.  Bailee,  101  N.  C.  612j: 
Haines  v.  Schuliz,  50  N.  J.  L.  481;  Mifsouri  etc.  R'y  Co.  v.  Rkuiuond,  1'^  Tex. 
668;  15  Am.  St.  Rep.  794;  or  for  malicious  prosecution:  See  note  to  Roms  v.. 
Hixon,  26  Am.  St.  Rep.  163;  McOarry  v.  Missouri  etc.  R'y  Co.,  36  Mo.  App.. 
340;  or  for  enticing  away  a  wife:  John'on  v.  Allen,  100  N.  C.  131;  or  servant: 
Duckett  V.  Pool,  34  S.  C.  311 ;  or  for  willful  refusal  to  perform  an  otfitial  duty: 
Wilson  y.  Vauy/ian,  23  Fed.  Rep.  229;  EiOin  v.  Wilson,  33  M.d.  135;  exemplary 
damages  are  always  recoverable  in  proper  cases. 

Carrier's  Liability  for,  — The  mere  refusal  of  a  common  carrier  to  discharg» 
its  obligations  often  constitutes  a  gross  oppression  of  the  person  injured 
thereby,  and  furthermore,  the  denial  of  his  rights  frequently  takes  place  un- 
der circumstances  of  peculiar  aggravation,  indicating,  on  the  part  of  the  ser- 
Taut  or  agent  representing  the  carrier,  a  willful  disregard  of  the  rights  of  tht» 
person  affected,  and  a  desire  to  expose  him  to  great  personal  mortification. 
In  some  of  the  states,  as  we  have  heretofore  shown,  a  corporation  is  not  an- 
swerable in  exemplary  damages  for  the  malicious  acts  of  its  servants  for 
which  it  is  not  blameworthy,  but  in  others  this  is  not  the  law,  and  the  cir- 
cumstances in  which,  in  these  latter  i>t^tes,  a  corporation  acting  as  a  coinuiou 
carrier  may  be  held  answerable  in  exemplary  damages  are  worthy  of  more^ 
especial  attention  than  they  have  hitherto  received  in  this  note.  If  a  passen- 
ger is  wrongfully  ejected  from  a  railway  train,  he  is  not  entitled  to  exemplary 
damages  on  the  ground  that  the  servant  of  the  carrier  who  ejected  liim  acted 
with  force  and  after  delibttration.  "On  the  contrary,  to  entitle  uuu  to  such' 
damages,  there  must  be  an  element  of  fraud,  or  malice,  or  evil  intent,  or  op- 
pression entering  into  and  forming  part  of  the  wnmgful  act.  It  is  in  snch 
cases  as  these  that  exemplary  or  punitive  damages  are  awarded  as  a  piinisli- 
ment  for  the  evil  motive  or  intent  with  which  the  act  is  done,  and  as  an  ex- 
ample or  warning  to  others.  But  where  the  act,  although  wrongful  in  itself, 
is  committed  in  the  honest  assertion  of  a  8up^<oseil  right,  or  in  the  disuliir^a 
of  duty,  or  without  any  evil  or  bad  intention,  there  is  no  jiround  on  which 
such  damages  can  be  awarded":  Philvielfhia  etc.  R.  R.  Co.  v.  Hoefiich,  62 
Md.  300;  50  Am.  Rep.  223.  Generally,  when  a  conductor  or  otiier  agent  who 
ejectg  •  passenger  acta  in  good  faith,  in  the  belief  that  be  is  merely  disoiiar- 
ging  his  duty  to  his  principal,  and  does  not  proceed  in  a  reckless,  wanton,  or 
insulting  manner,  nor  under  the  influence  of  malice  or  other  improper  mo- 
tive, the  damages  recoverable  are  limited  to  compensation  merely:  Patry  v. 
Chicago  etc.  R'y  Co.,  77  Wis.  218;  Philadelyhia  Traction  Co.  r.  Orbann,  l\9 
Pa.  St.  37;  holmes  v.  Carolina  tic.  R.  R.  Co.,  94  N.  C.  318;  Filzyerald  v.  CJu- 
eago  etc  R.  R.  Co.,  60  Iowa,  79;  Tumlimon  v.  Wilmington  etc.  R.  R.  Co.,  107 
N.  C.  327;  Oorman  v.  Southern  Pae.  Co.,  Cal.,  Dec.  1892. 

In  one  case,  in  which  it  appeare<I  that  a  conductor,  in  ejecting  a  passenger^ 
acted  kindly,  it  was  held  that  exemplary  damag.M  might  nevertheless  be  aU 
lowed,  because  of  the  sense  of  insult  and  mortiticatiou  which  he  must  hava 
felt  from  being  publicly  removed  from  the  train:  Georgia  R.  R.  Co.  v.  Homer, 
73  Ga.  261.  While  compensation  is  properly  allowed  for  the  wounded  prid* 
which  must  necessarily  result  from  the  public  and  unlawful  ejecting  of  a  pas- 
senger from  a  railway  car,  yet  it  is  certainly  not  true  that  punitive  damago» 
should  also  be  given.  "The  better  rule  is,  that  where  a  passeager  is  wrong- 
fully expelled  from  a  railway  train,  he  is  entitled  to  recover  the  Mtual  dam- 
ages that  be  sustained  therefrom,  and  if  the  expulsion  is  attended  with  Hnilu« 
force,  or  other  aggravating  circumstances  calculated  to  humiliate  the  passen- 
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ger  or  wound  hia  pride,  or  if  the  passenger  be  lawfully  ejected,  but  undue 
force  used,  accompanied  by  fraud  or  the  exhibition  of  malice,  rudeness,  reck, 
lessneas,  or  other  willful  wrong,  such  exemplary  damages  may  be  allowed  as 
the  jury  think  are  warranted  by  the  facts  ":  Boaev.  Wilmington  etc.  R.  R.  Co., 
106  N.  C.  168;  Georgia  R.  R.  Co.  v.  Olds,  77  Ga.  673;  SoiUUtrn  Kansas  R.  R. 
€o.  V.  Rice,  38  Kan.  398;  5  Am.  St.  Rep.  766;  Louisville  etc.  R.  R.  Co.  v.  Mayhin, 
66  Miss.  83;  Georgia  R.  R.  A  B.  Co.  v.  Eskew,  86  Ga.  641 ;  22  Am.  St.  Rep.  490; 
Head  v.  Georgia  P.  R'y  Co.,  79  Ga,  358;  11  Am.  St.  Rep.  434;  Delatoare  etc  R.  R. 
Co.  V.  Walali,  47  N.  J.  L.  548.  Similar  principles  apply  when  redress  is  sought 
for  other  torts  of  a  common  carrier,  such  as  carrying  a  passenger  beyond  the  sta- 
tion of  hia  destination:  Louisinlle  etc.  R.  R.  Co.  v.  Ballard,  88  Ky.  159;  DorraJi 
X.  Illinois  etc  R.  R.  Co.,  65  Miss.  14;  7  Am.  St.  Rep.  629;  Samuels  v.  Rich- 
mond etc  R'y  Co.,  35  S.  C.  493;  post,  p.  883;  Mississippi  etc  R.  R.  Co.  v.  Gill, 
€6  Miss.  39;  refusing  to  receive,  carry,  or  deliver  goods:  Avinger  v.  South 
CaroUna  R.  R.  Co.,  29  S.  C.  265;  13  Am.  St.  Rep.  716;  Silver  v.  Kent,  60 
Misa.  124;  or  to  sell  an  inteiuling  passenger  a  ticket:  Pittsburgh  etc  R.  R.  Co. 
V.  Lyon,  123  Pa.  St.  140;  10  Am.  St.  Rep.  517;  or  to  stop  at  a  station  to  give 
him  an  opportunity  to  take  his  train:  Purcell  v.  Richmond  etc  R.  R.  Co.,  108 
N.  C.  414;  Wilson  v.  Neio  Orleans  etc  R.  R.  Co.,  63  Miss,  352;  in  all  of  which 
exemplary  damages  may  be  given  or  withheld,  according  to  the  accompanying 
circumstances,  punishment  being  properly  iuflicted  only  when  the  agent  has 
acted  recklessly  or  from  bad  motives,  or  has  performed  his  supposed  dutiea 
in  an  insulting,  harah,  or  oppressive  manner. 

Criminal  Torts.  —  When  a  tort  for  which  damages  are  sought  also  consti* 
tutea  a  crime  for  which  the  offender  may  be  tried,  and  if  convicted,  punished, 
the  courts  of  some  of  the  states  insist  that  the  punishment  of  the  wrong-doer 
must  be  left  entirely  to  the  criminal  courts  and  laws,  and  therefore  that  in 
»  civil  action  none  but  compensatory  da^nages  may  be  recovered  of  him,  no 
•matter  how  wanton,  oppressive,  or  insulting  his  conduct  may  have  been: 
Howlett  V.  Tuttle,  15  Col.  454;  Wabash  Printing  etc.  Co.  v.  Crnmrine,  123  Ind. 
89;  Muiphy  v.  Hol^s,  7  Col.  541;  49  Am.  Rep  366;  Fay  v,  Parker,  53  N.  H. 
342;  16  Am.  Rep.  270;  Austin  v.  Wilson,  4  Cush,  273;  50  Am,  Dec.  766, 
Other  courts,  while  determining  that  punitive  damages  are  recoverable  for 
criminal  torts,  permit  the  fact  that  the  defendant  has  been  prosecuted  and 
punished  to  be  given  in  evidence  in  mitigation  of  exemplary  damages:  Smith, 
•wick  V.  Ward,  7  Jones,  64;  75  Am.  Dec.  453;  Sowers  v.  Sowers,  87  N.  C. 
303;  Flanagan  v.  Womack,  54  Tex.  45;  Shook  v.  PeUrs,  59  Tex,  393,  The  bet- 
ter opinion,  however,  is,  that  the  fact  that  the  defendant  either  may  be  or  has 
been  punished  in  a  criminal  proceeding  does  not  deprive  the  party  injured  by 
a  criminal  tort  of  his  right  to  exemplary  damages;  Smith  v.  Bagwell,  19  Fla. 
117;  45  Am.  Rep.  12;  Johnson  r.  Smith,  64  Me.  553;  Elliott  v.  Van  Buren,  33 
Mich.  49;  20  Am.  Rep,  668;  Roberts  v.  Mason,  10  Ohio  St.  277;  Barr  v.  Moore, 
«7  Pa.  St.  385;  30  Am.  Rep.  367;  Edwards  v.  Leavitt,  46  Vt.  126;  Brown  v. 
Swinefm-d,  44  Wis.  282;  28  Am.  Rep.  582;  Boetcher  v.  Staples,  27  Minn.  308; 
38  Am.  Rep.  295;  Bundy  v.  Maginess,  76  Cal.  532.  If,  indeed,  the  true  ground 
for  allowing  exemplary  damages  is  to  inflict  punishment  upon  the  defendant, 
and  thereby  to  deter  him  from  committing  future  wrongs,  it  would  seem  that 
when  he  has  already  been  punished  as  the  result  of  a  criminal  prosecution, 
•  this  fact  ought,  at  leetst,  to  be  a  proper  one  to  be  considered  by  the  jury  be- 
fore awarding  any  further  punishment  against  him.  The  weight  of  authority 
is,  nevertheless,  inclined  against  this  view,  and  in  favor  of  the  proposition 
that  nothing  which  hcis  occurred  or  can  occur  in  a  criminal  prosecution  to 
\Svhich  the  plaintiff  is  not  a  party  can  be  used  against  him  even  for  the  pur- 
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pose  of  diminishing  the  amonnt  of  his  recovery:  PhilVps  v.  Kelly,  29  Ala.  628; 
Corwin  ▼.  Walton,  18  Mo.  71;  50  Am.  Dec.  '285;  Cook  v.  Ellis,  6  Hill,  466;  41 
Am.  Dea  757;  Beddin  v.  Qate^,  52  Iowa,  210. 

Actual  Damages  must  Exist.  — To  entitle  plaintiff  to  exemplary  damages, 
he  must  have  sufifered  actual  damages,  and  therefore,  whenever  it  appears 
from  the  evidence  or  the  finding  of  the  jury  that  his  injuries  were  nominal, 
entitling  him  to  but  nominal  damages,  then  the  jury  should  not  find  a  verdict 
inflicting  punitire  damages,  and  any  instruction  permitting  them  to  do  so  is 
erroneous:  Staq/  v.  Portland  P.  Co.,  68  Me.  279;  Kuhn  v.  Chicago  etc  S'y  Co,^ 
74  Iowa,  137;  Schippdv.  Norton,  38  Kan.  567. 

Office  of  Court  and  Jury  respecting.  — The  court  must  determine  whether 
there  is  any  evidence  before  it  upon  which  an  award  of  exemplary  damages 
can  be  sustained,  and  mast  not  submit  the  question  of  such  damages  to  the 
jury  in  the  absence  of  such  evidence.  When  the  evidence  is  such  that  the 
jurors  may,  if  they  see  fit,  award  such  damages,  the  question  whether  it  shall 
be  awarded  must  rest  wholly  with  them,  and  the  court  ought  not  to  under* 
take  to  influence  their  verdict  in  this  respect  by  indicating  that  it  is  their 
duty  to  award  such  damages,  or  that  plaintiff  is  entitled  to  them  as  a  matter 
of  law:  Sedgwick  on  Damages,  3d  ed.,  sec.  387.  While  it  is  often  said  that 
"the  amount  of  exemplary  damages  is  within  the  discretion  of  the  jury,"  yet 
it  is  clear  that  this  discretion  does  not  involve  in  it  the  right  to  exercise  mere 
caprice  or  to  gratify  feelings  of  resentment  or  passion,  and  therefore  that  a 
verdict,  though  exemplary  damages  may  properly  be  an  element  of  it,  may 
and  ought  to  be  set  aside  by  the  court  "  when  it  is  grossly  excessive,  or  evi- 
dently actuated  by  passion  or  prejudice,  or  undue  influence  ":  Sedgwick  on 
Damages,  3d  ed.,  sec.  388;  Borland  v.  Barrett,  76  Va,  128;  44  Am.  Rep.  152j 
Burkett  v.  Lanata,  15  La.  Ann.  337;  contra^  New  Orleans  etc  R'y  Co.  v.  Hurtt^ 
36  Miss.  660;  74  Am.  Deo.  785. 
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(U  South  Carolina,  4W.] 
Damaoks' — Exemplary,  whkk  hat  bk  Rrcovkrkd,  and  how  Pleadkd.  — 

A  tort  that  sounds  in  exemplary  damages  exists  when  some  right  or  prop* 
erty  of  a  person,  natural  or  artificial,  is  invaded  maliciously,  violently, 
wantonly,  or  with  reckless  disregard  of  social  or  civil  obligations.  To 
entitle  a  plaintiff  to  recover  such  damages,  he  must  allege  and  prove  the 
distinctiTe  elements  of  such  a  tort. 

DaMAOKS—  EXKMPLABY  — RlOKLKSS   FaILHRX    TO   DeLIVKR    PaSSKNOBB    AT 

HIS  DESTi.VATioy.  —  Where  a  railroad  corporation  fails  to  land  a  passen* 
ger  at  hii  exact  destination,  acoonling  to  its  contract,  it  is  liable  in  dam- 
ages therefor,  unless  it  can  show  some  controlling  exigency  preventing  it 
from  fulfilling  its  engagement;  and  if  it,  by  its  conductor,  unlawfully  ex- 
pels the  passenger  at  some  other  point,  in  an  oppressive,  malicious, 
reckless,  insulting,  or  unnecessarily  rude  and  violent  manner,  it  is  liable 
in  exemplary  damages. 
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Dahages.  —  Exemplary  Damages  are  Awarded  a«  compensation  to  the 
plaintiff  for  the  wrong  done  him,  and  at  the  same  time  as  a  punishment 
for  the  tort-feasor. 

Damages  —  Exe.mplart  —  Instructions.  —  In  an  action  for  exemplary  dam- 
ages,  it  is  the  privilege  and  duty  of  the  trial  court  to  determine,  in  the 
first  instance,  whether  or  not  there  is  any  evidence  in  support  of  the  al- 
legations in  issue;  but  it  cannot  go  further,  and  decide  and  announce  to  the 
jury,  in  its  instructions,  that  the  evidence  offered  establishes,  or  does  not 
establish,  the  issue.     Tliis  is  a  question  solely  for  the  jury  to  decide. 

Damages  —  Exemplary  —  Instruciions.  — In  an  action  to  recover  exem- 
plary damages,  properly  pleaded  and  sustained  by  some  proof,  requests 
for  instructions  not  broad  enough  to  cover  the  whole  law  relating  to  such 
damages  are  properly  refused. 

Damages  —  Exemplary  —  Instructions  —  Nonsuit. — In  an  action  to  re- 
cover exemplary  damages,  sufficiently  pleaded  and  sustained  by  some 
proof,  the  jury  may  properly  be  instructed  to  find  whether  or  not  the 
plaintiff  is  entitled  to  recover  in  the  absence  of  a  motion  for  a  nonsuit. 

/.  S.  Colhran  and  B.  L.  Abney,  for  the  appellant. 

Henderson  Brothers  and  J.  R.  Cloy,  for  the  respondent. 

Pope,  J.  In  the  court  of  common  pleas  for  Aiken  County, 
on  the  twentieth  day  of  February,  1891,  before  his  honor  Judge 
Izlar  and  a  jury  the  action  for  one  thousand  dollars  damages, 
b^ween  the  plaintiff  and  defendant,  came  on  for  trial.  The 
complaint,  amongst  other  things,  alleged,  —  "3.  That  on  the 
24th  of  December,  1890,  the  plaintiff,  Elizabeth  Samuels,  a 
widow,  with  her  three  little  children,  boarded  the  south-bound 
passenger  train  of  the  defendant  lessee  company  at  Vaucluse, 
a  station  on  said  road,  for  the  purpose  of  taking  passage  to 
Aiken  Junction,  another  station  on  said  road;  that  she  pur- 
chased from  the  agent  at  Vaucluse  a  ticket  for  said  Aiken 
Junction,  having  paid  him  the  fare  usually  demanded  and 
paid  therefor,  which  said  ticket  was  taken  up  by  the  conduc- 
tor in  charge  of  the  train,  and  yet  said  train  ran  negligently 
and  carelessly  carried  her  beyond  said  Aiken  Junction  for  a 
considerable  distance,  and  plaintiflf  and  her  children  were  care- 
lessly, negligently,  and  in  a  rude,  angry,  and  insulting  way, 
ejected  from  the  said  train  at  a  place  unusual  and  remote,  wet 
and  damp,  and  she  and  they  were  compelled  to  walk  back  to 
said  Aiken  Junction,  and  from  there  to  the  place  they  were 
going,  encumbered  with  bundles  and  baggage,  without  the 
escort  who  were  to  meet  her  at  the  station;  by  all  of  which 
acts  and  grievances  said  plaintiff  was  injured  in  her  person 
and  feelings  to  her  great  damage,  one  thousand  dollars."  The 
answer  of  the  defendant  denied  the  allegations  in  said  para- 
graph 3  of  the  complaint. 
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The  testimony  established  the  following  as  the  facts  of  the 
case:  On  the  24th  of  December,  1890,  a  ticket  was  purchased 
of  the  defendant's  agent  at  Vaucluse  and  received  by  the  plain- 
tiflf,  by  which  she  was  entitled  to  passage  on  defendant's  train 
to  Aiken  Junction,  on  defendant's  leased  road.  The  conductor, 
after  plaintiff  delivered  to  him  her  ticket,  was  requested  by 
her  to  be  let  off  the  train  at  Aiken  Junction.  The  plaintiff 
was  accompanied  by  her  three  little  children,  and  carried  a 
large  basket.  Her  brother-in-law  was  expected  to  meet  her 
at  Aiken  Junction,  and  was  there  to  meet  her  and  accompany 
her  to  his  house.  The  train  was  about  a  half-hour  behind 
the  schedule  time,  and  was  not  stopped  at  Aiken  Junction, 
although  it  was  the  duty  of  the  defendant  to  stop  there  to 
let  off  and  take  on  passengers  at  that  point.  The  conductor, 
being  apprised  of  his  failure  to  let  plaintiff  and  her  chil- 
dren get  off  at  Aiken  Junction,  did  stop  the  train  from  275  to 
400  yards  beyond  that  station.  The  point  at  which  plain- 
tiff and  her  children  were  landed  was  damp  and  in  a  ditch. 
Plaintiff  requested  conductor  to  take  her  back  to  the  station, 
which  he  declined  to  do.  No  reason  was  given  for  such  re- 
fusal. Plaintiff  suffered  for  more  than  a  week  from  prostra- 
tion because  of  these  facts. 

Both  plaintiff  and  defendant  made  written  requests  of  the 
trial  judge  for  charges.  No  complaint  is  made  of  the  charge 
upon  some  of  such  requests,  and  as  any  alleged  errors  therein 
are  embodied  in  defendant's  grounds  of  appeal,  we  will  con- 
sider them  there.  The  jury  rendered  a  verdict  for  plaintiff  of 
one  hundred  dollars.  After  judgment  thereon,  the  defendant 
appealed  therefrom. 

We  will  now  consider  the  grounds  of  appeal.  The  first  and 
Becond  grounds  will  be  considered  together,  and  are  as  follows: 
"  1.  Because  the  presiding  judge  erred  in  charging  the  jury, 
'that  if  the  conductor,  upon  demand  that  he  should  return 
the  passenger  to  the  station  to  which  she  bad  purchased  her 
ticket,  willfully  and  without  just  excuse  refused  to  do  so,  and 
ejected  her  from  tlie  train,  she  would  be  entitled  to  recover 
exemplary  damages,'  —  the  error  consisting  of  not  charging 
the  jury  that  such  action  must  amount  to  malicious,  insulting, 
or  oppressive  conduct  on  the  part  of  the  conductor;  2.  Because 
the  presiding  judge  orred  in  charging  the  jury, '  that  if  a  party 
is  carried  beyond  the  station  to  which  she  has  purchased  her 
ticket,  and  demands  that  she  be  returned  to  the  station,  and 
the  conductor  willfully  refuses,  in  a  sense  that  I  have  endeav- 
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ored  to  show  you,  —  that  a  mere  refusal  would  not  do,  but  it 
must  be  willful  and  without  excuse, — should  refuse  to  return 
her,  why,  she  would  be  entitled  to  such  damages,  not  only  for 
what  was  the  contract  and  may  be  the  result  of  the  act,  but 
such  additional  damages  as  you,  in  your  judgment,  may  think 
proper  to  give  her  by  way  of  exemplary  damages.' " 

The  propriety  of  this  court  considering  these  grounds  of  ex- 
ception together  will  be  manifest  by  reading  both  at  the  same 
time.  If  taken  singly,  each  one  would  fall  within  that  class 
which  makes  a  quotation  here  and  a  quotation  there  of  a 
judge's  charge,  by  which  a  great  injustice  is  done  the  trial 
judge.  He  is  entitled  to  have  his  whole  deliverance  upon  any 
branch  of  the  law  considered.  Counsel  have  shown  their 
careful  preparation  in  this  case  by  having  made  written  re- 
quests to  charge.  The  great  advantage  from  such  a  course  is, 
that  they  are  thereby  enabled  to  have  the  trial  judge  meet 
their  issues  squarely,  and  if  in  error,  point  this  court  to  the 
same.  They  did  not  go  far  enough  in  this  case.  The  conse- 
quence is,  that  they  assail  the  charge  of  the  trial  judge  by 
snatches.  This  court  has  frequently  expressed  its  disapproval 
of  such  a  course.  Apart  from  the  authority  of  such  ruling 
here,  its  wisdom  is  apparent,  and  should  commend  it  to  the 
ready  acceptance  and  observance  by  the  bar.  Inasmuch, 
however,  as  these  grounds  of  appeal,  when  considered  together, 
reasonably  well  represent  the  charge  of  the  trial  judge  on  the 
point  made,  we  will  consider  it. 

It  must  be  borne  in  mind,  whenever  a  tort  sounds  in  exem- 
plary damages,  that  it  belongs  to  a  particular  class  of  actions; 
it  is  one  species  of  that  class.  A  tort  that  sounds  in  exem- 
plary damages  is  where  some  right  of  person  or  property  is 
invaded  maliciously,  violently,  wantonly,  or  with  reckless  dis- 
regard of  social  or  civil  obligations.  The  terms  "  maliciously  " 
and  "  wantonly  "  are  used  in  this  definition  in  the  sense  that  they 
are  applied  by  writers  in  connection  with  the  subject  here  con- 
sidered. To  entitle  a  plaintiflf  to  exemplary  damages,  he  must 
not  only  prove  the  elements  that  enter  in  to  make  up  this  cause 
of  action,  but  he  must,  in  the  first  place,  in  his  complaint, 
set  up  distinctively  the  elements  that  make  up  his  cause  of 
action,  and  if  he  fails  to  do  so,  his  complaint  should  be  dis- 
missed. Any  other  course  is  subversive  of  the  rules  of  plead- 
ing; it  may  be  to  complain  of  one  wrong,  and  then  prove 
another.  Every  defendant  is  entitled  to  know,  by  the  plead- 
ings, what  he  is  expected  to  answer;  having  answered,  he  is 
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entitled  to  have  the  testimony  restricted  to  the  cause  of  action 
Bet  up  in  the  complaint.  Fortunately  for  the  plaintiflf  here^ 
the  complaint  sets  up  a  tort  sounding  in  exemplary  damages.. 
Let  us  now  consider  these  exceptions. 

What  is  the  duty  of  a  common  carrier  to  a  passenger,  so  far 
as  carriage  to  the  point  of  destination  is  concerned?  Suppose, 
by  way  of  illustration,  a  stage-coach  had  as  its  passenger  one 
who  had  paid  his  fare  and  obtained  passage  to  a  particular 
point  on  the  route  traversed  by  such  stage-coach.  What 
would  be  the  right  of  the  passenger  there?  .  Unquestionably, 
it  would  be  to  be  carried  to  the  exact  point  contracted  for;  but 
suppose  the  carrier  recklessly,  or  willfully,  or  wantonly,  or  ma- 
liciously, or  negligently  carried  the  passenger  past  the  place 
of  his  destination,  would  there  not  arise  a  palpable  invasion 
of  such  passenger's  right?  It  is  true,  such  a  wrong  would,  so^ 
to  speak,  arise  out  of  the  contract  of  carriage,  yet  it  was  not 
an  actual  stipulation  in  the  contract  by  express  words,  for  it 
is  seldom,  if  ever,  that  the  parties  to  such  a  contract  enter  into 
such  stipulations.  The  contract,  therefore,  would  not  be  com- 
plained upon,  nor  would  it  be  the  cause  of  action.  No,  rather 
it  would  be  the  willful,  or  malicious,  or  wanton,  or  neglectful, 
or  utter  disregard  shown  by  the  carrier  to  the  rights  of  the 
passenger.  The  duty  owed  by  the  carrier  was  not  paid,  and 
would  not  be  answered  except  by  the  delivery  of  the  passenger 
at  the  point  of  destination,  if  in  his  reasonable  power.  But 
suppose  the  horses  took  fright  and  became  unmanageable  and 
ran  while  near  the  point  of  destination,  and  the  carrier,  after 
the  fright,  used  his  utmost  endeavors  to  stop  them  and  could 
not  do  so,  he  would  not  be  culpable.  Or  suppose  a  fire  was 
raging  at  the  point,  so  that  it  could  not  wiih  safety  be  reached, 
or  suppose,  in  approaching  the  destination,  it  was  learned  that 
some  violent  disease  was  raging  that  endangered  the  lives  of 
any  that  approached  the  point  of  passenger's  destination,  such 
failure  would  not  be  visited  upon  the  carrier. 

Now,  the  foregoing  illustrations,  as  applied  to  a  stage-coach^ 
are  such  as  might  attend  passage  by  that  mode  of  travel.  Ii> 
the  case  of  railroad  trains,  when  a  passenger  had  provided 
himself  with  the  right  to  demand  a  delivery  of  himself  as  a 
passenger  thereon  at  some  point  on  the  railway's  route  of 
travel,  if  such  carrier  was  surrounded  by  circumstances  that 
would  excuse  his  failure  to  deliver  his  passenger  at  its  depot 
or  station,  such  as  a  fire  raging  at  that  point,  or  in  case  of  de- 
lay, the  danger  of  a  collision  with  another  train  if  a  stop  waa 
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made,  such  railroad  would  be  excused  for  such  failure.  But 
«uppo8e  it  arose  from  the  careless  indifference  of  the  conductor 
or  a  malicious  disregard  of  the  passenger's  right,  would  it  be 
-excusable?  Certainly  not.  If  the  carrier  can  with  safety 
<iischarge  his  passenger  at  the  point  of  destination,  such  pas- 
«enger  has  the  right  to  such  action;  and  if  from  any  cause 
and  in  a  reasonable  distance  from  such  station  that  has  been 
passed  without  the  passenger  having  been  afforded  an  oppor- 
tunity to  alight  at  his  destination,  such  omission  is  discovered, 
at  is  the  duty  of  the  carrier  to  return  such  passenger  to  that 
destination.  It  will  not  be  excused  because  it  is  inconvenient 
or  troublesome;  it  will  only  be  excused  upon  the  proof  of  some 
controlling  exigency,  and  the  burden  of  such  proof  is  upon 
the  carrier  the  moment  the  passenger  proves  that  he  had  the 
right  of  passage  to  a  certain  point  and  a  compliance  on  h's 
part  with  ordinary  care,  and  that  such  point  of  destinatioa 
was  passed  by  the  carrier  without  giving  the  passenger  a:i 
opportunity  of  getting  oflF  then.  Such  being  our  view  of  the 
law,  and  after  applying  it  to  the  charge  of  the  trial  judge,  wd 
do  not  find  that  he  has  committed  any  error,  and  therefore 
these  two  grounds  of  appeal  are  dismissed. 

The  appellant  urges  as  his  third  ground  of  appeal:  "3.  Be- 
cause the  presiding  judge  erred  in  charging  the  jury  plaintiff's 
second  request  to  charge,  which  was  as  follows:  'The  rule  in 
regard  to  damages  is,  that  they  should  be  such  only  as  would 
compensate  the  plaintiff  for  such  injuries  as  she  had  suffered; 
and  if  there  was  an  expulsion,  and  same  was  unlawful,  and 
the  conductor's  conduct  was  oppressive,  malicious,  reckless, 
and  disregardful  of  the  plaintiff's  feelings,  or  insulting  or  un- 
necessarily rude  and  violent,  the  jury  may  go  beyond  the  ac- 
tual amount  of  damage  done  the  plaintiff,  and  give  such  amount 
as  they  think  she  ought  to  have,  not  only  to  compensate  her, 
but  to  punish  the  defendant  for  such  conduct,  but  the  amount 
ehould  not  be  excessive.'  " 

In  our  consideration  of  the  first  two  grounds  of  appeal,  we 
have  laid  down  a  definition  of  exemplary  damages.  We  did 
not  state  the  authorities  for  such  declaration.  Briefly,  it  may 
may  be  stated  as  the  result  of  judicial  interpretation  of  this 
<;lass  of  torts,  that  the  damages  awarded  against  the  defend- 
ant  are  intended  to  compensate  the  plaintiff  for  the  wronj 
done  him,  and  at  the  same  time  as  a  punishment  for  the  tort 
feasor.  This  view  prevails  in  this  and  the  mother  country 
It  applies  to  natural  persons  and  to  artificial  persons.     It  no| 


March,  189?.]     Samuels  v.  Richmond  etc.  R.  R.  Co.        889 

only  reaches  to  the  master,  but  also  to  his  servants.  Such 
damages  apply  to  any  malicious,  violent,  oppressive,  wanton, 
or  inconsiderate  or  reckless  disregard  of  the  social  or  civil  ob- 
ligations shown  by  one  person  with  the  rights  of  another.  One 
of  the  latest  expressions  of  our  own  court  of  last  resort  in  this 
state  on  this  subject  may  be  found  in  the  judgment  of  this 
court  delivered  by  Chief  Justice  Mclver  in  the  case  of  Duckelt 
v.  Pool,  34  S.  C.  324,  where  he  said:  "In  an  action  of  tort, 
where  the  testimony  satisfies  the  jury  that  the  defendant  has 
acted  maliciously,  willfully,  or  in  wanton  disregard  of  the  rights 
of  plaintiff,  the  jury  may,  in  addition  to  such  damages  as  will 
compensate  plaintifiF  for  any  loss  or  injury  he  may  have  sus- 
tained in  person,  property,  or  feelings,  award  other  damages, 
called,  indifferently,  'exemplary,'  'vindictive,'  or  '  punitive,' by 
way  of  punishment  to  the  defendant."  In  this  case  the  chief 
justice  has  collated  a  large  number  of  our  own  decisions  on 
this  subject,  —  amongst  others.  Palmer  v.  Charlotte  etc.  R.  R, 
Co.y  3  S.  C.  597;  16  Am.  Rep.  750;  Hall  v.  South  Carolina  R'y 
Co.,  28  S.  C.  263;  Quinn  v.  South  Carolina  R'y  Co.,  29  S.  C.  386. 
Care  should  be  taken  to  observe  the  meaning  attached  to  the 
terms  "malicious,"  ''wanton,"  in  connection  with  this  offense, 
for  both  the  text- writers  and  judges,  in  their  decisions,  attach 
a  significance  to  them  over  and  beyond  their  primal  meaning. 
In  the  light  of  these  observations,  we  fail  to  detect  error  in 
this  part  of  the  judge's  charge.  This  ground  of  appeal  must 
be  dismissed. 

The  fourth  ground  of  appeal  is  presented  in  these  words: 
"4.  Because  the  presiding  judge  refused  to  charge  the  defend- 
ant's second  request,  which  was  as  follows:  'We  request  your 
honor  to  charge  the  jury,  that  while  they  are  the  sole  judges 
of  the  eflfect  of  the  proof,  it  is  the  province  of  the  court  to  say 
whether  there  is  or  is  not  proof  going  to  establish  every  issu- 
able fact  in  this  case,  and  that  in  this  case  there  is  no  proof 
to  show  willfulness  or  oppressiveness  or  cruelty  on  the  part  of 
the  conductor,  without  which  the  jury  can  only  find  a  verdict 
for  actual  damages  sustained  by  the  plaintiff,  and  that  in  the 
absence  of  such  proof  a  verdict  for  punitive  or  exemplary  dam- 
ages cannot  be  sustained,'"  By  reference  to  the  "  case,"  we 
find  the  trial  judge  used  this  language:  "  I  cannot  so  charge 
you,  —  not  in  the  language  of  that  request." 

It  will  be  conceded  that  a  party  making  a  request  has  to  be 
careful  not  to  mingle  the  douhtful  or  bad  with  the  certain  and 
good;  for  if  the  judge  cannot  charge  it  as  a  whole,  and  the  re- 
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quest  is  faulty,  it  is  not  error  to  refuse  the  request.  We  think 
the  safer  practice  is  for  the  trial  judge  to  indicate  what  parts 
are  objectionable  and  which  he  declines  to  charge,  and  give 
the  party  seeking  the  request  the  benefit  of  his  charge  upon 
what  is  good.  Of  course,  this  is  upon  the  supposition  that 
the  request  is  so  divisible.  But  we  would  not  be  understood 
as  laying  down  any  rule  on  the  subject.  It  may  be  better  to 
let  attorneys,  in  their  laudable  efiforts  to  attain  the  very  best 
results  of  which  their  cases  are  capable,  have  this  as  an 
additional  stimulus  to  an  excellence  that  will  surmount  all 
obstacles.  However,  we  will  not  take  advantage  of  this 
seeming  difficulty,  for  unquestionably  the  request  was  not 
broad  enough  to  embody  correctly  the  definition  of  the  torts 
redressible  by  exemplary  damages. 

But  there  is  a  question  presented  by  this  exception  that 
merits  attention:  we  mean  that  part  that  seeks  to  fasten  upon 
the  trial  judge  the  duty  of  passing  upon  the  question  whether 
there  is  or  is  not  proof  going  to  prove  every  issuable  fact  in 
this  case.  What  the  appellant  seeks  here  is  a  ruling  from  the 
trial  judge  as  to  his  duty  in  the  first  instance,  before  submit, 
ting  the  case  to  the  jury,  but  to  be  submitted  'by  him  in  his 
instructions  to  the  jury,  to  decide  whether,  under  the  testi- 
mony in  this  case,  there  is  made  a  case  justifying  exemplary 
damages.  It  is  due  to  appellant  here,  that  we  should  ac- 
knowledge that  there  are  some  expressions  in  that  portion  of 
the  work  of  Mr.  Thompson  on  negligence  devoted  to  a  consid- 
eration of  punitive  damages,  notably  at  page  1264,  which  seem 
to  indicate  that  the  trial  judge  should  decide  this  question, 
and  so  state  his  conclusion  to  the  jury.  This  is  the  language 
of  that  author:  "  Exemplary,  punitive,  vindictive,  damages,  or 
smart-money,  as  they  are  called  indifferently,  are  given  by  way 
of  punishment  of  the  wrong  committed  by  the  defendant,  and 
with  a  view  of  deterring  others  from  like  offenses.  Whether 
or  not  the  case  is  one  that  justifies  exemplary  damages,  is  a 
question  for  the  court  to  determine  in  its  instructions  to  the 
jury.  In  the  discharge  of  this  duty,  the  court  looks  to  the 
animus  of  the  defendant  that  accompanied  the  injury.  If  it 
was  wantonly  and  willfully  inflicted,  or  with  such  a  gross  want 
of  care  and  regard  for  the  rights  of  others  as  to  justify  the 
presumption  of  willfulness  or  wantonness,  the  court  will  in- 
struct the  jury  that  they  are  at  liberty  to  find  for  the  plaintiff, 
in  addition  to  a  compensation  for  the  injury  actually  sustained, 
Buch  a  sum  as  the  circumstances  justify." 
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While  this  court  has  already  approved  this  declaration  by 
the  author,  wherein  he  defines  this  class  of  torts,  yet  we  have 
been  unable  to  discover  anything  in  this  class  of  offenses  that 
justifies  any  greater  power  in  a  trial  judge  in  regard  thereto 
than  such  as  are  legitimately  exercised  by  him  in  any  other 
cases.  This  court  has  repeatedly  recognized  it  as  the  priv- 
ilege and  duty  of  a  trial  judge  to  determine,  in  the  first 
instance,  whether  there  is  any  evidence  in  a  case  going  to 
establish  the  issuable  facts,  and  if  the  learned  author  merely 
intends  to  state  this  conclusion,  we  heartily  concur  with  him. 
But  if  it  is  intended  to  go  further,  and  say  that  a  trial  judge 
must  decide  and  announce  to  the  jury  that  the  testimony 
offered  has  established  certain  conclusions,  thereby  invading 
the  province  of  the  jury,  we  cannot  concur;  for  such  a  view  is 
not  only  at  variance  with  repeated  declarations  of  this  court 
limiting  the  power  of  trial  judges  in  deciding  questions  of  fact 
in  his  charge  to  the  jury,  but  also  with  the  letter  and  spirit  of 
the  provisions  of  our  state  constitution  relating  to  trial  by  jury. 
We  are  very  glad  of  an  opportunity,  occurring  as  it  does  so 
soon  after  the  decision  of  this  court  in  the  case  of  Spellman  v. 
Richmond  etc.  R.  R.  Co.,  35  S.  C.  475,  ante,  p.  858,  where  this 
very  quotation  from  Thompson  on  Negligence  is  made,  to  re- 
cord this  expression  of  our  views  touching  the  same,  for,  we 
may  remark,  in  the  hurry  incident  to  the  preparation  of  the 
opinion  of  the  court  in  that  last-mentioned  case,  we  failed  to 
state  our  restricted  approval  of  the  same.  This  ground  of 
appeal  must  be  dismissed. 

Appellant's  fifth  ground  of  appeal  is:  "Because  the  pre- 
siding judge  erred  in  refusing  to  charge  the  jury  the  defend- 
ant's fourth  request,  which  was  as  follows:  *If  the  testimony 
satisfies  you  that  the  defendant  was  at  fault,  the  compensation 
to  the  plaintiff  must  be  limited  to  the  inconvenience,  loss  of 
time,  and  labor  of  traveling  back  from  the  point  where  she 
left  the  train.'"  By  this  request  to  charge,  it  seems  to  us  that 
the  defendant  sought  to  restrict  the  consideration  of  the  jury 
to  only  a  portion  of  law  relating  to  exemplary  damages.  We 
think  the  trial  judge  very  wisely  so  considered  the  request 
Having  stated  already  in  this  opinion  at  length  the  law  in- 
tended to  apply  to  this  class  of  torts,  we  will  not  repeat  it  here, 
except  to  state  that  this  request  was  not  broad  enough.  This 
ground  of  appeal  must  be  dismissed. 

Lastly,  the  sixth  ground  of  appeal  will  be  considered;  it 
reads:  "Because  the  presiding  judge  erred  in  permitting  tho 
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question  whether  the  plaintiff  was  entitled  to  exemplary  dam- 
ages to  go  to  the  jury,  because  there  were  no  facts  in  the  case 
to  characterize  the  conduct  of  the  conductor  as  malicious, 
oppressive,  or  reckless  of  the  rights  of  the  plaintiff,  and  sub- 
mission of  such  a  question  to  the  jury  tended  to  mislead  them 
as  to  their  duty  in  the  case."  As  we  before  remarked,  this 
was  an  action  upon  a  tort  sounding  in  exemplary  damages, 
and  not  one  for  actual  damages.  The  testimony  offered  was 
responsive  to  the  allegations  of  the  complaint.  If  there  was  a 
failure  of  plaintiff's  testimony,  a  nonsuit  was  in  order.  This 
the  trial  judge  could  grant  of  his  own  motion,  or  upon  a  mo- 
tion therefor  by  defendant.  Certainly,  the  defendant  did  not 
so  move.  The  trial  judge  evidently  thought  there  was  some 
testimony  on  the  issues  raised  by  the  pleadings.  Such  being 
the  case,  he  ought  not  to  have  granted  a  nonsuit.  Without  a 
nonsuit,  it  was  imperative  that  the  case  should  be  submitted 
to  the  jury.  Unfortunately  for  the  defendant,  they  took  a 
different  view  of  the  virtue  of  the  testimony  from  that  enter- 
tained by  it.  Their  verdict  was  not  large.  This  court  seldom 
interferes  with  verdicts  like  this.  This  ground  of  appeal  must 
be  dismissed. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the 
circuit  court  be  affirmed.       

ExBicpiiART  Damages,  when  recoverable  and  how  pleaded,  is  discussed  in 
Spellman  v.  Riclimond  etc  R.  R.  Co.,  35  S.  C.  475;  ante,  p.  858,  and  note. 

Damaobs  —  Exemplary,  for  Failure  to  Deliver  Passenger  at  Proper 
Destination.  —  Exemplary  damages  will  not  be  allowed  for  failure  to  stop  a 
train  at  a  station,  and  give  a  passenger  opportunity  to  alight,  unless  the  fail* 
ure  to  stop  was  willful,  or  the  wrong  was  aggravated  in  some  way  by  the  con- 
duct of  the  railroad  employees:  Dorrah  v.  IlUnois  CenL  R.  R.  Co.,  65  Miss. 
14;  7  Am.  St  Hep.  629,  and  note. 
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Lylb  v.  State. 

[80  TKXA8  Appials,  118.] 

GaminO'Tablk,  What  is  —  How  Dbtsbminsd.  —  It  ia  not  the  struotnn  of 
a  table  that  determines  whether  or  not  it  is  a  gaming-table,  bat  the 
character  of  the  game  that  is  played  upon  it.  A  table,  to  come  within 
the  statutory  meaning  of  a  gaming-table,  must  be  kept  or  exhibited  for 
the  purpose  of  obtaining  betters.  A  table  with  a  hole  in  the  center, 
through  which  players  playing  the  game  of  draw-poker  drop  a  chip  for 
the  owner  of  the  table,  when  they  hold  threes,  flushes,  or  full  bands,  ii 
not  a  gaming<table  within  the  meaning  of  the  statute. 

Thurmond  and  YantiM,  for  the  appellant. 

R.  H.  HarrUon,  assistant  attorney'general,  for  the  state. 

Hurt,  J.  Appellant  was  convicted  for  keeping  and  exhib- 
iting a  gaming-table. 

The  facts  show  that  a  game  of  draw-poker  was  played  on 
the  table,  and  that  appellant  was  proprietor  of  the  room  in 
which  the  game  was  played.  He  was  also  the  owner  and  pro- 
prietor of  the  table.  The  table  was  covered  with  cloth,  and  in 
the  center  was  a  small  hole,  where  the  players,  when  they  held 
threes,  flushes,  or  full  hands,  would  put  one  chip  for  appellant, 
the  proprietor. 

Was  such  a  table  upon  which  poker  was  played  a  gaming- 
table within  the  meaning  of  the  statute? 

In  Chappell  v.  State,  27  Tex.  App.  310,  it  is  said  that  it 
•eems  that  the  structure  of  the  table  —  that  is,  whether  it  was 
made  specifically  for  gaming  purposes — cannot  ordinarily 
affect  the  question.  It  is  rather  from  the  character  of  the 
playing  or  game  which  is  played  that  it  receives  its  specific 
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designation.  Applying  this  plain  rule,  it  follows,  that,  from  the 
character  of  the  game  played,  —  poker,  —  the  table  thus  used 
was  simply  a  poker-table, —  that  is,  a  table  upon  which  poker 
was  played. 

The  table,  to  come  within  the  meaning  of  the  statute,  must 
be  such  as  can  be  bet  at  by  some  one  beside  the  keeper  or 
exhibitor;  for  it  must  be  kept  or  exhibited  for  the  purpose  of 
obtaining  betters:  Pen.  Code,  art.  363. 

Now,  we  think  that  an  illustration  will  demonstrate  that 
the  table  under  discussion  was  not  a  gaming-table  within  the 
meaning  of  article  358  of  the  Penal  Code.  Suppose  the  par- 
ties who  bet  at  poker  were  indicted  and  convicted  for  betting 
at  a  gaming-table  under  article  364, — would  the  proof  in  this 
case  sustain  the  conviction?  Certainly  not,  because  they 
played  and  bet  at  poker.  We  think  this  shows  that  the  table 
was  not  a  gaming-table  within  the  meaning  of  article  358. 

The  rehearing  is  granted,  and  the  judgment  is  reversed  and 
cause  remanded.  

Gamiko-table  —  What  is.  — The  keeper  of  a  table,  where  parties,  with 
his  knowledge,  play  billiards  with  the  nnderstandiag  that  the  loaer  pays  for 
the  use  of  the  table,  is  guilty  of  running  a  gambling  game:  State  v.  Book,  41 
Iowa,  550;  20  Am.  Rep.  609.  A  billiard- table  used  for  playing  faro  ceases  to 
to  be  a  billiard-table  in  the  eyes  of  the  law,  and  does  not  fall  within  the  ex- 
ception of  the  statute  prohibiting  the  keeping  of  any  gaming>table  except  a 
billiard-table:  State  v.  Price,  12  Gill  &  J.  260;  87  Am.  Deo.  81.  The  propri- 
etor of  a  saloon  who  gives  out  cards  and  sells  chips  to  persons  who  frequent 
his  place  for  the  purpose  of  playing  cards  on  one  of  the  tables  in  his  bar-room, 
but  who  takes  no  part  in  the  game  himself,  is  gnilty  of  running  a  gaming  es- 
tablishment: State  V.  Oilmore,  98  Mo.  206.  The  defendants  were  on  trial  for 
exhibiting  a  gaming-table,  and  asked  the  trial  judge  to  instraet  the  jury, 
that  if  they  found  from  the  evidence  that  the  defendants  owned  a  pool-table 
where  pool  was  played  for  table  fees,  but  that  they  did  not  keep  nor  exhibit 
the  table  for  gaming  purposes,  they  should  acquit  the  defendants.  It  was 
held  error  to  refuse  such  a  charge  announcing  a  correct  principle  of  law  and 
responding  to  the  proof  in  the  case:  Smith  r.  State,  28  Tex.  App.  102. 
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McRDKR  —  Express  Malick  Defined.  —  In  a  charge  to  the  jury  on  a  trial 
for  murder,  the  following  is  a  correct  and  sufficient  definition  of  express 
malice:  "Express  malice  is  where  one,  with  a  sedate  and  deliberate 
mind  and  formed  design,  unlawfully  kills  another,  which  formed  design 
iM  evidenced  by  external  circumstances  discovering  that  inward  intention, 
as  lying  in  wait,  antecedent  menaces,  former  grudges,  concerted  schemes 
to  do  him  some  bodily  harm,  or  any  other  circumstances  showing  such 
sedate  and  deliberate  mind  and  formed  design  unlawfully  to  kill  another, 
or  to  inflict  serious  bodily  harm  which  might  probably  end  in  the  death 
of  the  person  upon  whom  the  same  was  inflicted." 

Implied  Malice,  Definition  of.  Sufficient  in  Charge  to  Jury.  —  In  a 
charge  to  the  jury  on  a  trial  for  murder,  the  following  is  a  correct  and 
sufficient  definition  of  implied  malice:  "Implied  malice  is  that  which 
the  law  infers  from  or  imputes  to  certain  acts.  Thus  when  the  fact  of 
an  unlawful  killing  is  established,  and  there  are  no  circumstances  in  evi* 
deuce  which  tend  to  establish  the  existence  of  express  malice,  nor  which 
tend  to  mitigate,  excuse,  or  justify  the  act,  then  the  law  implies  malice." 

Malice,  DEFiNrrioNS  of.  Sufficient  in  Charge  to  Jukt.  —  In  a  charge 
to  the  jury  on  a  trial  for  murdA",  the  following  definition  of  malice  is 
correct:  "Malice  is  a  condition  of  the  mind  which  shows  a  heart  regard- 
less of  social  duty,  and  fatally  bent  on  mischief,  the  existence  of  which  is 
interred  from  acts  committed  or  words  spoken."  And  so,  also,  is  the 
following:  "Malice,  in  its  legal  sense,  means  the  intentional  doing  of  a 
wrongful  act  toward  another,  without  legal  justification  or  excuse." 

John  A.  Green,  Jr.,  and  West  and  McOowny  for  the  appellant. 
R.  H.  Harrison,  assistant  attorney-general,  for  the  state. 

Davidson,  J.  At  a  former  day  of  this  term,  the  judgment  in 
this  cause  was  affirmed  without  a  written  opinion.  There  is 
a  bill  of  exceptions  in  the  record  reserved  to  the  charge,  be- 
cause "  it  did  not  properly  define  express  malice  aforethought 
or  implied  malice  aforethought." 

Since  the  affirmance,  appellant  files  a  motion  for  rehearing, 
as  follows,  to  wit:  "  The  court  erred  in  not  sustaining  defend- 
ant's bill  of  exception  No.  1,  which  bill  complained  of  the 
error  of  the  trial  court  in  not  charging  upon  and  fully  ex- 
plaining to  the  jury  malice  aforethought";  and  in  support  of 
appellant's  contention,  that  the  court  ought  to  have  explained 
to  the  jury  malice  aforethought,  he  submits  the  attached  au- 
thorities: Washington  v.  State  (not  reported);  Ainsioorth  v. 
State,  29  Tex.  App.  599;  both  decided  at  the  present  term  of 
this  coart.  The  two  cases  cited  were  decided  on  the  same  day 
on  which  appellant's  case  was  affirmed,  and  both  of  said  cited 
cases  were  reversed,  among  other  reasons,  because  the  trial 
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court,  in  his  charge,  failed  to  define  malice.  The  question 
decided  in  said  two  cases  is  not  a  no\fel  proposition  in  this 
state,  and  was  not,  prior  to  the  two  cases  cited:  Crook  v.  StatCy 
27  Tex.  App.  198;  Childers  v.  State,  Tex.  App.,  March  5,  1890; 
13  S.  W.  Rep.  650;  Willson's  Crira.  Stats.,  sec.  1061;  Richard- 
son V.  State,  28  Tex.  App.  216. 

By  reference  to  the  bill  of  exception  mentioned  in  the  mo- 
tion for  rehearing,  it  will  be  seen  that  it  was  reserved  to  the 
supposed  error  on  the  part  of  the  trial  court  in  failing  to  define 
express  and  implied  malice.  The  charge  thus  defines  express 
malice:  *'  Express  malice  is  where  one,  with  a  sedate  and  de- 
liberate mind  and  formed  design,  unlawfully  kills  another, 
which  formed  design  is  evidenced  by  external  circumstances 
discovering  that  inward  intention,  as  lying  in  wait,  antecedent 
menaces,  former  grudges,  and  concerted  schemes  to  do  him 
some  bodily  harm,  or  any  other  circumstances  showing  such 
sedate  and  deliberate  mind  and  formed  design  unlawfully  to 
kill  another,  or  to  inflict  seriqus  bodily  harm  which  might 
probably  end  in  the  death  of  the  person  upon  whom  the  same 
was  inflicted.  Implied  malice  is  that  which  the  law  infers 
from  or  imputes  to  certain  acts.  Thus  when  the  fact  of  an 
unlawful  killing  is  established,  and  there  are  no  circumstances 
in  evidence  which  tend  to  establish  the  existence  of  express 
malice,  nor  which  tend  to  mitigate,  excuse,  or  justify  the  act, 
then  the  law  implies  malice." 

These  charges  are  precisely  in  the  language  contained  in 
Willson's  Criminal  Forms,  Nos.  710,  711,  and  which  have  been 
recognized  as  the  correct  rule  for  charging  upon  and  defining 
the  two  phases  of  malice:  Jordan  v.  State,  10  Tex.  479;  McCoy 
v.  State,  25  Tex.  33;  78  Am.  Dec.  520;  Farrer  v.  State,  42  Tex. 
271;  Plasters  v.  State,  1  Tex.  App.  673;  Cox  v.  State,  5  Tex. 
App.  493;  Sharpe  v.  State,  17  Tex.  App.  486;  Harris  v.  State,  8 
Tex.  App.  90;  Douglass  v.  State,  8  Tex.  App.  520;  Neyland  v. 
State,  13  Tex.  App.  536;  Reynolds  v.  State,  14  Tex.  App.  427; 
Turner  v.  State,  16  Tex.  App.  378;  Hubby  v.  State,  8  Tex.  App. 
597;  and  numerous  other  authorities. 

While  the  bill  of  exceptions  is  not  reserved  to  any  supposed 
defect  of  the  charge  in  failing  to  define  the  terra  "  malice  "  or 
"malice  aforethought,"  yet  the  question  sought  to  be  raised  will 
be  treated  as  if  it  was  so  reserved.  By  an  examination  of  the 
charge,  we  find  this  language  contained  therein:  "Malice  is  a 
condition  of  the  mind  which  shows  a  heart  regardless  of  social 
duty  and  fatally  bent  on  mischief,  the  existence  of  which  is 
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inferred  from  acts  committed  or  words  spoken."  This  form 
of  definition  is  now  and  has  been  recognized  as  a  correct  on& 
by  the  courts  of  last  resort,  as  announcing  a  true  rule  by 
which  to  measure  malice  under  our  statute  of  murder.  An- 
other rule  laid  down  as  equally  correct  is  thus  defined:  "Mal-^ 
ice,  in  its  legal"  sense,  means  the  intentional  doing  of  a  wrongful 
act  towards  another,  without  legal  justification  or  excuse." 
Sometimes  one  of  these  forms  is  employed  in  the  charge  and. 
sometimes  the  other,  and  some  of  our  judges  use  both.  It  is- 
wholly  immaterial  which  is  used,  as  they  convey  substantially 
the  same  idea.  Judge  Clark,  in  a  carefully  considered  opin- 
ion, in  speaking  of  a  proper  definition  of  the  term  "malice,"  said 
that  "  a  perfectly  exact  and  satisfactory  definition  of  that 
terra,  signifying  its  legal  acceptation  in  a  form  at  once  clear 
and  concise,  has  been  often  attempted,  but  with  no  very  satis- 
factory permanent  results.  The  differing  minds  of  different 
courts  have  employed  different  terms  and  language  in  an  at- 
tempt to  convey  substantially  the  same  meaning;  and  while  a 
general  similarity  is  apparent  in  all  the  definitions,  the  legal 
mind  has  not  yet  crystallized  the  substance  of  the  term  into  ;>. 
terse  sentence  readily  comprehensible  by  the  average  juror. 
About  as  clear,  comprehensive,  and  correct  definition  as  the 
authorities  aff'ord  is,  that  '  malice  is  a  condition  of  the  mind 
which  shows  a  heart  regardless  of  social  duty  and  fatally  bent 
on  mischief,  the  existence  of  which  is  inferred  from  acts  com- 
mitted or  words  spoken'"  :  Harris  v.  State,  8  Tex.  App  109^ 
110;  McKinney  v.  State,  8  Tex.  App.  643;  Oallaher  v.  State,. 
28  Tex.  App.  266,  and  authorities  cited;  Bramlette  v.  State,  21 
Tex.  App.  619;  57  Am.  Rep.  622;  Pickens  v.  State,  13  Tex.  Ct. 
App.  357,  and  cited  authorities,  Hayes  v.  State,  14  Tex.  Ct. 
App.  331,  332;  3  Crim.  Law  Mag.  216;  Willson's  Crim.  Forms, 
708.  The  authorities  sustain  the  definition  of  malice  em- 
braced in  the  court's  charge  as  given  in  this  case.  Other  lan- 
guage might  be  used  to  convey  the  same  idea,  and  other  words 
could  be  employed  that  would  give  as  satisfactory  definition 
of  the  term  "  malice  "  as  is  employed  in  the  two  forms  quoted 
above.  We  do  not  intend  to  say  that  such  a  result  could  not 
be  reached.  We  simply  say  that  the  forms  given  by  Judge 
Willson  are  sufficient,  and  are  abundantly  supported  by  the 
authorities.  We  cannot  agree  with  appellant  that  malice  or 
malice  aforethought  is  not  defined  in  the  charge,  because  the 
record  shows  directly  to  the  contrary  from  the  above-quoted 
charge  defining  malice.     We  find   that   term   fully  defined. 

AM.  St.  Rip.,  Vou  XXVllL— 57 
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Not  only  80,  but  the  terms  "express  malice"  and  "implied 
malice"  are  also  fully  and  legally  defined  in  said  charge. 

The  two  recent  authorities  cited  by  appellant  are  not  appli- 
cable to  this  case.  Malice  is  defined  in  the  charge  in  this 
t;ase,  whereas  in  those  cases  it  was  not  defined,  nor  was  a 
•definition  thereof  sought  to  be  given  by  the  court. 

The  grounds  of  the  motion  for  rehearing  are  not  sustained 
'by  the  record,  but  pointedly  contradicted  thereby. 

The  record  shows  a  cruel  and  heartless  killing  of  a  man  and 
his  wife  in  the  dark  hours  of  the  night.  They  were  evidently 
attacked  while  sleeping  in  their  bed  in  their  own  house,  and 
by  defendant,  whom  they  trusted  as  their  friend,  and  whom 
'they  aflforded  the  friendly  protection  of  their  home  and  roof. 
When  they  were  aroused  by  the  murderous  assault  of  defend- 
ant, they  fled  from  their  house,  into  the  protection  of  the  night, 
outside.  Here  they  were  pursued  by  his  fiendish  malice,  and 
chased  down  and  stabbed  to  death  in  an  atrocious  manner  in 
their  own  yard.  The  verdict,  in  assessing  his  punishment  at 
confinement  in  the  penitentiary  for  a  term  of  years,  was  lenient 
and  merciful,  and  he  has  reason  to  congratulate  himself  there- 
for. 

We  see  no  reason  why  we  should  recede  from  our  former 
opinion,  and  the  motion  for  rehearing  is  therefore  overruled. 

Homicide — Express  Malice  Defined.  —  Blackstone's  definition  of  express 
malice  is  adopted  by  this  court  as  correct,  and  is  as  follows:  "Express  malice 
is  where  one,  with  sedate  and  deliberate  mind  and  formed  design,  doth  kill 
another,  which  formed  design  is  evidenced  by  external  circumstances  dis- 
covering that  inward  intention,  as  lying  in  wait,  antecedent  menaces,  former 
grudges,  and  concerted  schemes  to  do  him  some  bodily  harm  ":  McCoy  v.  State, 
.25  Tex.  App.  33;  78  Am.  Dec.  520,  and  note,  in  which  a  large  number  of 
cases  are  collected:  Oonzales  v.  State,  28  Tex.  App.  130;  McWhirCa  Case, 
3  Gratt.  594;  46  Am.  Dec.  196.  See  Car$on  v.  State,  80  Ga.  170,  for  facts  con- 
stituting express  malice. 

Homicide  —  Implied  Malice  —  What  is.  —  If  the  act  which  produced 
death  is  attended  with  such  circumstances  as  indicate  a  wicked,  depraved, 
and  malignant  spirit,  the  law  will  imply  malice,  without  reference  to  what 
was  in  the  defendant's  mind  at  the  time:  State  v.  Levelle,  34  S.  C.  120;  27 
Am.  St.  Rep.  799.  Malice  is  always  inferred  where  one  deliberately  injures 
another:  Spies  v.  People,  122  111.  1 ;  3  Am.  St.  Rep.  S20.  If  a  man  uses  a 
deadly  weapon  on  another  in  such  a  manner  as  to  have  a  direct  tendency  to 
destroy  human  life,  it  is  a  necessary  conclusion  that  the  person  thus  using 
the  weapon  intends  to  take  life  or  do  great  bodily  harm:  Vann  v.  State,  83 
Ga.  44.  Implied  malice  is  that  which  the  law  infers  from  certain  acts:  Boyd 
^.  State,  28  Tex.  App.  137;  Jacobs  v.  State,  28  Tex.  App.  79. 

Homicide  —  Malice  —  What  is.  —  Malice,  in  the  definition  of  murder,  is 
imputed  to  an  act  done  willfully,  malo  animo,  wrong  in  itself,  injurious  to 
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another,  and  for  which  there  is  no  apparent  justification:  CommontoeaHh  v. 
Toj-k,  9  Met.  93;  43  Am.  Dec,  373,  and  note;  note  to  State  v.  Alexander,  14 
Am.  St.  Rep.  882;  Oallaher  v.  State,  28  Tex.  App.  247;  Pouxll  v.  State,  28 
Tex.  App.  393.  Malice  is  the  deliberate  intention  unlawfully  to  take  away 
the  life  of  a  fellow-creatore:  Oarson  v.  State,  80  Ga.  170.  See  also  State  v. 
Thomas,  99  Mo.  235. 
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HoMiciDi  —  SBLT-DEniNSB  —  Charaoter  OF  Dbceasbd,  Acmissibilitt  ov 
EviDBNOB  OF.  —  Where  a  prisoner  on  trial  for  murder  claims  that  the 
homicide  was  committed  by  him  while  defending  his  person  against  an 
anlawful  assault  by  the  deceased,  evidence  that  before  the  homicide  waa 
eommitted  the  deceased  was  pointed  out  by  the  witnesses  to  the  defend* 
ant,  who  waa  a  stranger  in  the  community,  as  a  man  who,  from  his  own 
account  of  himself,  was  a  man  of  dangerous  and  desperate  character,  is 
admissible  to  show  that  the  defendant,  in  repelling  the  assault,  acted 
nnder  a  reasonable  apprehension  of  death  or  serious  bodily  harm.  Such 
evidence  is  admissible  for  the  purpose  of  enabling  the  jury  to  judge 
the  conduct  of  the  accused  from  his  stand-point,  and  in  the  light  of  all 
the  surrounding  facts  and  circumstances  attending  the  homicide,  and 
as  the  same  appeared  to  him. 

Habeas  Corpus,  Testimony  Taken  on,  not  Admissible  on  Trial  of  Ao* 
OUSED.  — Testimony  taken  before  a  court  on  the  hearing  of  a  writ  of  habeaa 
eorjnu,  even  though  written  down  and  signed  by  the  witness,  is  not  ad< 
missible  in  evidence  a^'ainst  the  accused  upon  his  final  triad.  A  haheat 
eorpua  proceeding  is  not  an  "examining  trial,"  nor  is  the  court  in  which 
it  occurs  an  "  examining  court,"  within  the  meaning  of  the  Code  of  Crim* 
inal  Procedure. 

The  facts  of  the  case,  which  rendered  the  proposed  testimony 
referred  to  in  the  opinion  of  the  greatest  importance,  are  as 
follows:  The  defendant  and  one  Jesse  Rudder  were  quarreling 
about  a  hack  fare,  when  the  defendant  called  Rudder  a  lying 
son  of  a  bitch.  The  deceased,  who  was  standing  near,  there- 
upon addressed  profane  and  vulgar  language  to  the  defendant, 
called  upon  him  to  fight,  pulled  off  his  coat,  and  started  to 
rush  for  the  defendant,  who  then  drew  his  pistol  and  shot 
bim.     Other  facts  are  stated  in  the  opinion. 

William  Aubrey,  A.  W.  HoxMion^  and  N.  0.  Oretn,  for  the 

appellant 

R.  H.  Harrison,  a»nitant  attorney-general,  for  the  state. 

Ward,  S.  J.  This  is  a  conviction  of  murder  in  the  second 
degree,  with  punishment  assessed  at  confinement  in  the  peni- 
tentiary for  the  term  of  fifteen  years. 
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A  few  days  before  the  homicide,  two  men,  by  the  names  of 
Peter  and  Walling,  pointed  out  to  defendant  the  deceased,  on 
the  streets  of  San  Antonio,  as  the  man  who  had  told  them  of 
many  exploits  of  a  kind  to  illustrate  his  dangerous  and  des- 
perate character,  and  of  such  variety  and  extent  as  would 
tend  to  cause  any  person  to  whom  the  same  were  narrated  to 
believe  that  an  assault  by  deceased  would  be  one  calculated 
to  create  a  reasonable  apprehension  in  the  mind  of  a  person 
attacked  by  deceased  of  death  or  serious  bodily  harm.  Upon 
the  trial,  the  defendant  proposed  to  prove  these  facts,  but  the 
district  attorney  objected  on  the  grounds  of  immateriality  and 
irrelevancy.  The  court  sustained  the  objection,  and  refused 
to  admit  the  testimony.  The  defendant  excepted  and  reserved 
a  bill  of  exceptions  to  this  ruling  of  the  court.  The  facts  of 
this  case  render  this  proposed  testimony  of  the  greatest  im- 
portance. 

If  defendant  had  reasonable  grounds  for  believing,  and  did 
believe.  Draper  (deceased)  a  dangerous  and  violent  man,  he 
had  the  right  to  act  on  that  belief,  whether  Draper  was  such  a 
man,  or  not. 

But  can  the  accused  establish  the  grounds  for  such  belief  in 
the  manner  proposed?  He  could  prove  such  a  character  for 
the  deceased  by  general  reputation,  the  presumption  being 
that  the  accused  knew  of  the  general  reputation. 

But  suppose  that  in  fact  the  defendant  did  not  know  of  the 
general  reputation  of  his  adversary,  certainly  his  conduct 
should  not  be  judged  in  the  light  of  the  general  reputation  of 
his  adversary,  though  ever  so  bad,  for,  not  knowing  such  gen- 
eral reputation,  his  conduct  or  acts  could  not  in  any  manner 
have  been  influenced  or  controlled  by  such  reputation:  OrU- 
8om  V.  State,  8  Tex.  App.  386. 

In  Brumley  v.  State,  21  Tex.  App.  240,  57  Am.  Rep.  612,  it 
was  said  by  this  court:  "  It  is  a  rule,  not  only  statutory,  but 
almost  of  universal  acceptation,  that  a  party  may  act  upon  rea- 
sonable appearances  of  danger,  and  that  whether  danger  is 
apparent  or  not  is  always  to  be  determined  from  the  defendant's 
stand-point."  If  the  accused  had  reasonable  grounds  for  be- 
lieving, and  did  believe,  that  the  deceased  was  a  dangerous 
man,  the  source  of  his  information  or  belief  is  altogether 
immaterial.  The  law  does  not  permit  testimony  to  be  given 
of  the  dangerous  character  of  a  deceased,  upon  the  principle 
of  justification,  for  it  is  just  as  much  a  violation  of  law  to 
unlawfully  kill  a  man  of  dangerous  or  violent  character  as  to 
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kill  a  man  whose  character  is  that  of  peace.  But  such  testi- 
mony is  admissible  for  the  purpose  of  judging  the  conduct  of 
the  accused  from  his  stand-point,  and  in  the  light  of  all  the 
surrounding  facts  and  circumstances  attending  the  homicide, 
and  as  the  same  appeared  to  him.  In  this  way  alone  can  you 
properly  determine  the  motives  that  controlled  and  governed 
his  act.  If  the  accused  was  in  fact  influenced  and  controlled 
by  his  belief  that  the  deceased  was  a  dangerous  or  desperate 
man,  what  matters  it  to  him  whether  that  belief  be  occasioned 
by  the  general  reputation  of  the  deceased,  which  the  accused 
is  only  presumed  to  know,  and  which  in  fact  he  may  not  know, 
or  whether  that  belief  was  generated  by  the  statements  of  the 
deceased  himself? — the  question  at  last  being.  Did  that  belief 
exist?  and  was  the  conduct  of  the  accused  influenced  by  it? 
It  was  the  province  of  the  jury  to  pass  upon  these  questions, 
and  they  certainly  could  not  do  so  unless  they  were  in  posses- 
sion of  all  the  facts  and  circumstances  known  to  the  accused, 
and  which  he  claimed  influenced  or  controlled  his  conduct. 

Mr.  Bishop  clearly  states  the  rule  of  law  applicable  to  this 
question  as  follows:  "Except  in  capital  executions  under  ju- 
dicial sentence,  no  evil  in  a  person,  however  extreme,  will  jus- 
tify or  palliate  the  taking  of  his  life.  Therefore,  proof  of  the 
character,  conduct,  or  utterances  of  the  deceased  is  not  ordi- 
narily admissible  in  trials  for  homicide.  But  as  a  help  to  the 
understanding  of  motives  and  purposes,  it  may  be,  to  a  limited 
extent,  in  special  circumstances,  now  to  be  explained.  Thus 
the  defendant,  to  excuse  or  mitigate  his  acts,  claims  that  they 
were  in  self-defense  or  passion.  The  particulars  of  the  trans- 
action being  thus  material,  and  the  law  judging  him  by  the 
facts  and  necessities  as  they  appeared  to  him,  whatever  they 
truly  were,  he  may  give  in  evidence  anything  known  to  him 
of  the  character,  prior  conduct,  threats,  or  other  utterances  of 
the  person  with  whom  he  was  contending,  which,  not  as  show- 
ing that  the  man  was  bad,  but  that  in  the  special  instance 
and  circumstances  he  was  dangerous,  might  reasonably  have 
place  among  the  considerations  guiding  his  actions":  2  Bish- 
op's Crim.  Proc,  sees.  609,  610.  The  testimony  of  the  wit- 
nesses Peter  and  Walling  was  admissible,  and  the  court  erred 
in  excluding  it. 

It  appears  from  defendant's  bill  of  exceptions  that  the  state 
introduced  and  read  in  evidence,  over  objection  and  exception 
of  appellant,  the  testimony  of  one  Ellis,  given  before  Judge 
King,  on  hearing  of  a  writ  of  habeas  corpat,  and  reduced  to 
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writing  and  signed  by  Ellis.  The  appellant  objected  to  this 
testimony,  on  the  ground,  among  others,  that  the  same  was 
hearsay,  and  also  objected  that  a  proper  predicate  had  not 
been  laid.  Whether  a  proper  predicate  had  been  laid  is  not 
a  question  deemed  necessary  to  be  determined  here,  under  the 
view  we  take  of  the  case  made  by  the  bill  of  exceptions.  The 
testimony,  admitted  was  of  a  very  important  character,  and 
very  damaging  to  appellant;  and  the  question  is,  whether  it 
was,  in  the  form  in  which  it  was  offered,  such  as  could  be 
legally  admitted  at  all;  or  in  other  words,  Is  a  habeas  corpus 
proceeding  an  '*  examining  trial,"  and  the  court  in  which 
it  occurs  an  "examining  court,"  within  the  meaning  of  article 
774  of  the  Code  of  Criminal  Procedure?  It  is  unnecessary  to 
discuss  what  the  rule  is  upon  this  subject  at  common  law,  in 
the  state  of  th6  record:  Johnson  v.  State,  27  Tex.  758.  See 
also  article  25  of  the  Code  of  Criminal  Procedure.  Therefore^ 
the  material  inquiry  is,  Have  we  a  statute  that  authorizes  the 
admission  of  this  evidence?  It  is  contended  that  article  774 
of  the  Code  of  Criminal  Procedure  authorizes  the  admission  of 
such  testimony,  on  proof  of  the  proper  predicate  being  laid, 
as  provided  for  in  articles  772  and  773  of  the  Code  of  Criminal 
Procedure. 

Article  774  reads  as  follows:  "The  deposition  of  a  witness 
taken  before  an  examining  court  or  a  jury  of  inquest,  and  re- 
duced to  writing  and  certified  according  to  law,  in  cases  where 
the  defendant  was  present  w  hen  such  testimony  was  taken  and 
had  the  privilege  afforded  him  of  cross-examining  the  witness 
may  be  read  in  evidence,  as  is  provided  in  the  two  preceding 
articles  for  the  reading  in  evidence  of  depositions."  In  order 
for  such  testimony  to  be  admissible  under  this  article,  it  is 
necessary  that  the  same  should  have  been  taken  before  an 
examining  court  or  a  jury  of  inquest.  The  next  step  in  the 
solution  of  this  question  is  to  determine  what  constitutes  an 
examining  court  This  question  is  solved  by  the  statute,  for  it 
expressly  defines  what  constitutes  an  examining  court.  Arti- 
cle 63  of  the  Code  of  Criminal  Procedure  reads  as  follows: 
"  When  a  magistrate  sits  for  the  purpose  of  inquiring  into  a 
criminal  accusation  against  any  person,  this  is  called  an  exam- 
ining court."  Article  26  of  the  Penal  Code  reads  as  follows: 
"A  criminal  action,  as  used  in  this  code,  means  the  whole  and 
any  part  of  the  procedure  which  the  law  provides  for  bringing 
offenders  to  justice;  and  the  terms  'prosecution,'  'criminal 
prosecution,'  '  accusation,'  and  '  criminal  accusation '  are  used 
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in  the  same  sense."  Our  statutes  do  not  define  what  a  magis- 
trate is,  but  very  clearly  state  who  are  magistrates  and  what 
their  duties  are.  A  magistrate  is  "  a  public  civil  oflBcer  in- 
vested with  some  part  of  the  legislative,  executive,  or  judicial 
power  given  by  the  constitution,  etc.  The  President  of  the 
United  States  is  the  chief  magistrate  of  the  nation;  the  gov- 
ernors are  the  chief  magistrates  of  their  respective  states.  In 
a  narrower  sense,  the  term  only  includes  inferior  judicial  oflB- 
cers,  such  as  justices  of  the  peace,  etc.":  13  Am.  &  Eng.  Ency. 
of  Law,  1198,1199. 

Article  42  of  the  Code  of  Criminal  Procedure  is  as  follows: 
"  Either  of  the  following  officers  is  a  magistrate  within  the 
meaning  of  this  code:  The  judges  of  the  supreme  court,  the 
judges  of  the  court  of  appeals,  the  judges  of  the  district  court, 
the  county  judge  of  the  county,  either  of  the  county  commis- 
sioners, the  justices  of  the  peace,  the  mayor  or  recorder  of  an 
incorporated  city  or  town." 

Article  43  of  the  Code  of  Criminal  Procedure  is  as  follows: 
"  It  is  the  duty  of  every  magistrate  to  preserve  the  peace 
within  his  jurisdiction  by  the  use  of  all  lawful  means;  to  issue 
all  process  intended  to  aid  in  preventing  and  suppressing 
crime;  to  cause  the  arrest  of  offenders  by  the  use  of  lawful 
means,  in  order  that  they  may  be  brought  to  punishment." 

In  order  for  a  court  to  be  an  examining  court  within  the 
meaning  of  the  statute  under  discussion,  we  think  that  a 
magistrate  must  preside  as  a  magistrate  for  the  purpose  of 
inquiring  into  a  criminal  accusation  preferred  against  a  person 
on  trial,  and  this  duty  must  be  enjoined  upon  him  as  a  magis- 
trate by  the  law;  that  those  judges  who  have  the  power  to 
issue  the  writ  of  habeas  corpus  do  not  have  this  power  because 
they  are  magistrates,  but  they  possess  this  power  because 
it  is  conferred  upon  them  by  the  constitution.  Judges  of  the 
supreme  court  have  the  power  to  act  as  magistrates,  to  cause 
offenders  to  be  arrested  and  bound)  over  or  discharged.  They 
do  not  do  this  as  judges  of  the  supreme  court,  but  as  magis- 
trates authorized  to  perform  these  acts.  Yet,  notwithstanding 
they  are  magistrates  in  the  performance  of  these  acts,  they 
cannot  issue  the  writ  of  habeas  corpus.  The  judge  of  the  dis- 
trict court  can  entertain  a  con^plaint  against  a  citizen,  can 
have  a  trial  upon  it,  can  admit  to  bail,  discharge,  or  commit 
ro  jail  the  offender;  but  in  performing  these  duties  he  acts,  not 
as  judge  of  the  district  court,  but  as  a  magistrate.  A  justice 
of  the  peace  is,  ex  officio,  a  notary  public;  but  when  he  is  per- 
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forming  a  judicial  duty,  he  acts  as  a  justice  of  the  peace,  and 
not  as  a  notary  public.  Any  magistrate,  whether  he  be  a 
judge  of  the  supreme  court  or  the  mayor  or  recorder  of  an  in- 
corporated town  or  city,  has  the  power  to  hold  an  examining 
court,  but  no  magistrate,  as  such,  has  been  given  the  power  to 
issue  the  writ  of  habeas  corpus.  "A  writ  of  habeas  corpus  is 
an  order  issued  by  a  court  or  judge  of  competent  jurisdiction, 
directed  to  any  one  having  a  person  in  his  custody  or  under 
his  restraint,  commanding  him  to  produce  such  person  at  a 
time  and  place  named  in  the  writ,  and  show  why  he  is  held  in 
custody  or  under  restraint":  Code  Crim.  Proc,  art.  131.  "The 
court  of  appeals  or  either  of  the  judges,  the  district  courts  or 
any  judge  thereof,  the  county  courts  or  any  judge  thereof,  have 
power  to  issue  the  writ  of  habeas  corpus^  and  it  is  their  duty, 
upon  proper  application,  to  grant  the  writ  under  the  rules 
herein  prescribed":  Code  Crim.  Proc, art.  135.  In  issuing  th* 
writ  of  habeas  corpus,  the  act  is  that  of  the  court  or  of  the  judgo 
of  the  court,  and  not  the  act  of  a  magistrate,  and  the  trial  upon 
the  same  is  not  an  examining  court  held  by  a  magistrate,  buk 
is  a  trial  before  a  court  or  the  judge  of  the  court.  The  objectu 
and  purposes  of  an  examining  court  and  a  habeas  corpus  pro- 
ceeding are  essentially  different.  In  the  former,  the  object  is 
to  determine  whether  a  person  who  is  accused  of  an  offense  is 
guilty,  and  whether  he  should  be  discharged  or  bailed.  In 
the  latter,  the  object  is  to  determine  whether  the  citizen  is  un. 
lawfully  restrained  of  his  liberty.  In  the  former,  the  proceed- 
ings are  in  an  examining  court  before  a  magistrate;  in  the 
latter,  before  a  court  or  the  judge  of  a  court  to  whom,  in  the 
particular  matter,  jurisdiction  is  specifically  given.  These 
views  are  in  accord  with  a  previous  decision  of  this  court.  In 
the  case  of  Hart  v.  State,  15  Tex.  App.  202,  49  Am.  Rep.  188, 
occurs  this  language:  "  After  providing  generally  for  the  juris- 
diction of  justices,  the  constitution  declares  that  they  may 
have  'such  other  jurisdiction,  criminal  and  civil,  as  may  be 
provided  by  law,  under  such  regulations  as  may  be  prescribed 
by  law':  Const.,  art.  5,  sec.  19.  In  prescribing  their  powergi 
and  jurisdictions,  article  1543  of  the  Revised  Statutes  provideH 
that  '  they  shall  also  have  and  exercise  jurisdiction  over  all 
other  matters  not  hereinbefore  enumerated  that  are  or  may  b^ 
cognizable  before  a  justice  of  the  peace  under  any  law  of  thii 
state.'  With  regard  to  the  final  trial  of  causes  coming  within 
his  jurisdiction,  whether  civil  or  criminal,  the  statute  evidently 
contemplates  that  the  action  and  jurisdiction  of  the  justice 
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court  shall  be  limited  by  and  to  his  precinct,  unless  otherwise 
expressly  authorized  by  the  law  in  certain  exceptional  cases. 
But  he  is,  furthermore,  a  *  magistrate,'  made  so  by  the  terms  of 
the  statute  equally  with  the  judges  of  the  supreme  court,  court 
of  appeals,  district  and  county  judges:  Code  Crim.  Proc,  art. 
42;  and  when  a  magistrate  sits  for  the  purpose  of  inquiring 
into  a  criminal  accusation  against  any  person,  this  is  called  an 
'examining  court':  Code  Crim.  Proc,  art.  63.  At  such  time 
he  is  a  'magistrate,'  and.  not  a  'justice  of  the  peace,'  and  his 
court  an  'examining'  and  not  a  'justice  court.*  A  warrant 
of  arrest  may  be  issued  by  a  magistrate:  Code  Crim.  Proc, 
art  232;  and  when  issued  by  a  judge  of  the  supreme  court, 
court  of  appeals,  district  or  county  court,  shall  extend  to  every 
part  of  the  state:  Code  Crim.  Proc,  art.  237.  But  when  issued 
by  any  other  magistrate,  it  cannot  be  executed  in  any  other 
county,  except  in  certain  instances  mentioned:  Code  Crim. 
Proc,  art.  238.  It  may,  however,  be  issued  to  and  executed 
anywhere  in  his  county  outside  of  as  well  as  in  his  own  pre- 
cinct. When  sitting  as  an  'examining  court,'  the  law  no- 
where limits  the  magistrate,  if  he  be  a  justice,  to  his  particular 
precinct;  and  not  being  in  this  regard,  there  is  no  reason  why 
it  was  not  intended  he  should  hold  the  court  in  any  portion  of 
the  county  most  convenient  for  the  purpose  of  the  examination 
as  to  the  commitment  or  discharge  of  the  accused  (Code  Crim. 
Proc,  c.  Ill),  whether  the  place  of  the  sitting  be  in  the  pre- 
cinct of  another  justice  competent  and  qualified  to  act,  or  not." 
From  this  decision  it  is  manifest  that  a  justice  of  the  peace 
has  a  dual  character.  Those  matters  conferred  upon  him  and 
to  be  exercised  by  him  as  a  justice  of  the  peace  constituting 
one,  and  those  conferred  upon  him  to  be  exercised  by  him  as 
a  magistrate  constituting  the  other.  This  is  equally  so  of  the 
judges  of  the  supreme,  district,  and  county  courts.  The  judges 
of  the  supreme  court  are  magistrates,  but  cannot  issue  the  writ 
of  habeas  corpus.  The  judges  of  the  district  courts  are  magis- 
trates and  can  issue  the  writ  of  habeas  corpus.  Is  this  by  virtue 
of  any  power  given  to  magistrates?  Most  certainly  not.  It 
is  by  virtue  of  the  power  given  them  as  courts,  or  judges  thereof. 
Then,  in  the  exercise  of  this  power,  it  follows  that  the  writ  is 
issued  by  a  court,  or  the  judge  thereof,  and  not  by  a  magistrate, 
and  the  proceeding  is  not  in  an  examining  court  and  is  not 
carried  on  before  a  magistrate.  Article  774  contemplates  that 
the  testimony  should  be  reduced  to  writing  and  certified  ac- 
cording to  law,  etc.     Article  267  of  the  Code  of  Criminal  Pro- 
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cedure,  which  relates  to  an  examining  trial  before  a  magistrate, 
requires  the  testimony  to  be  reduced  to  writing,  signed  by  the 
witness,  and  certified  to  by  the  magistrate  taking  the  same. 
We  can  find  no  such  provision  relating  to  a  habeas  corpus  trial 
before  a  court  or  judge,  and  this  fact  strengthens  our  view  that 
article  774  was  not  intended  to  embrace  the  testimony  taken 
before  a  judge  on  habeas  corpus  trial:  Evans  v.  StaUj  12  Tex. 
App.  383. 

We  are  of  the  opinion  that  the  testimony  of  the  witness 
Ellis  taken  before  the  judge  on  habeas  corpus  trial  was  not  ad- 
missible in  evidence,  and  the  court  erred  in  admitting  the 
same. 

We  have  carefully  considered  all  the  evidence  contained  in 
the  record,  but  in  view  of  the  disposition  made  of  this  case  we 
do  not  deem  it  necessary  to  say  whether,  in  our  opinion,  the 
testimony  is  sufficient  or  not  to  support  a  conviction  for  mur- 
der in  the  second  degree. 

For  the  errors  discussed  in  this  opinion,  the  judgment  is  re- 
versed and  the  cause  remanded. 

White,  P.  J.  ^  I  fully  concur  in  the  views  of  the  majority  of 
the  court  reversing  this  case  on  account  of  the  court  below 
permitting  the  introduction  of  the  testimony  of  the  two  wit- 
nesses Peter  and  Walling,  and  I  fully  agree  that  the  case 
should  be  reversed  for  the  errors  discussed  in  the  opinion,  ex- 
cept with  regard  to  the  ruling  of  the  court  on  the  admission 
of  the  written  testimony  of  the  witness  Ellis  taken  in  writing 
on  the  habeas  corpus  trial.  I  do  not  concur  in  the  views  ex- 
pressed as  to  this  testimony  and  its  admissibility,  and  regret 
that  the  limited  time  of  the  present  term  precludes  me  from 
giving  as  full  and  thorough  an  investigation  and  discussion  of 
the  subject  as  its  merits  require.  I  believe  that  this  testimony 
was  admissible  iftider  article  774  of  the  Code  of  Criminal  Proce- 
dure, which  provides  that  a  deposition  of  a  witness  taken  be- 
fore an  examining  court  or  a  jury  of  inquest  and  reduced  to 
writing  and  certified  according  to  law,  in  cases  where  the  de- 
fendant was  present  when  such  testimony  was  taken  and  had 
the  privilege  afforded  him  of  cross-examining  the  witness,  may 
be  read  in  evidence,  as  provided  in  the  two  preceding  articles 
for  the  reading  in  evidence  of  depositions.  The  word  "  depo- 
sition," as  used  in  this  article,  is  manifestly  a  mistake  for  the 
word  "testimony"  or  "evidence":  Kerry  v.  State,  17  Tex. 
App.  178;  60  Am.  Rep.  122. 
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Article  772,  one  of  the  articles  referred  to,  prescribes  the 
circumstances  under  which  such  testimony  may  be  read,  and 
where  either  one  of  these  circumstances  is  established  as  a 
predicate,  the  testimony  is  permitted  to  be  used. 

In  the  case  in  hand,  the  objection  to  the  admissibility  .of 
Ellis's  testimony  was  not  to  its  competency  and  admissibility 
as  such,  but  was  based  upon  the  fact  that  a  sufficient  and 
proper  predicate  had  not  been  laid  under  the  provisions  of 
article  772.  When  one  of  the  predicates  in  article  772  has 
been  established,  the  Bvidence  taken  before  an  "examining 
court"  is  made  admissible  by  the  provisions  of  article  774. 
It  is  objected  that  the  evidence  was  not  taken  before  such 
court  as  is  contemplated  in  said  article,  to  wit,  an  "  examining 
court ";  and  the  question  is,  whether  or  not  a  habeas  corpus  pro- 
ceeding is  "  an  examining  trial,"  and  whether  or  not  the  court 
in  which  it  occurs  is  such  an  "examining  court,"  coming 
within  the  meaning  of  said  article.  It  will  be  observed  that 
the  article  in  question,  so  far  as  the  question  here  raised  is 
concerned,  only  requires  the  evidence  to  have  been  taken 
before  "an  examining  court"  and  reduced  to  writing. 

Now,  what  is  an  "  examining  court "?  Our  statute  defines  it 
to  be  a  proceeding  before  a  magistrate  for  the  purpose  of  in- 
quiring into  a  criminal  accusation  against  any  person.  The 
Code  of  Criminal  Procedure,  article  63,  and  article  42  of  the 
Code  of  Criminal  Procedure,  declares  that  magistrates,  within 
the  meaning  of  the  code,  are  justices  of  the  supreme  court  and 
court  of  appeals,  district  and  county  judges,  county  commis- 
sioners, and  justices  of  the  peace. 

A  criminal  accusation  is  defined  by  articles  25  and  26  of 
the  Penal  Code  to  be  the  whole  or  any  part  of  the  procedure 
which  the  law  provides  for  bringing  off'enders  to  justice. 

It  is  a  familiar  rule,  that  in  construing  a  statute,  in  order  to 
arrive  at  its  true  meaning  pr  the  effect  and  scope  of  any  term 
used  therein,  all  statutes  bearing  upon  the  same  subject  and 
having  relation  thereto  must  be  taken  and  considered  together 
and  construed  in  connection  with  the  particular  one  under 
consideration.  Applying  this  rule,  we  find  the  article  in  ques- 
tion simply  employs  the  words  "examining  court"  in  their 
broad  and  comprehensive  sense.  There  is  nothing  in  the  arti- 
cle to  indicate  that  the  term  as  there  used  was  intended  to  be 
restricted  to  a  court  over  which  a  justice  of  the  peace  presides; 
and  when,  as  in  this  case,  we  have  a  statute  defining  "exam- 
ining court "  and  the  officers  who  are  qualified  to  preside  over 


908  Childers  v.  State.  [Texas, 

the  same,  it  would  be  doing  violence  to  both  the  language  and 
the  spirit  of  the  article  under  consideration,  when  it  simply 
uses  the  words  "examining  court,"  to  say  that  these  words  are 
to  be  limited  and  restricted  to  an  **  examining  court"  presided 
over  by  a  particular  one  of  the  several  ofl&cers  qualified  in  law 
to  preside  over  the  same.  That  a  habeas  corpus  trial  is  a  pro- 
ceeding in  an  "examining  court"  cannot  be  successfully  con- 
'troverted  and  ought  not  to  admit  of  doubt.  The  statute  says 
that  an  "examining  court"  is  where  a  magistrate  sits  to  inquire 
into  an  accusation  against  any  person.-  The  sole  inquiry  in  a. 
habeas  corpus  proceeding  where  a  person  is  restrained  and  held 
on  a  charge  of  crime  is,  Does  the  evidence  show  that  the  ac- 
cused has  committed  any  ofifense  which  requires  him  to  be 
restrained  of  his  liberty  ? 

The  very  gist  of  the  inquiry  is  the  existence  and  sufficiency 
of  the  accusation  of  crime  against  the  accused.  Therefore,  if 
upon  the  hearing  it  is  developed  that  the  defendant  has  com- 
mitted no  ofifense,  he  is  released  and  discharged;  if  the  con- 
trary be  developed,  he  is  bound  over  as  required  by  law  to 
await  the  trial  upon  the  merits.  In  this  respect  the  proceed- 
ings are  not  at  all  dissimilar  from  those  had  before  an  exam- 
ining court  presided  over  by  a  justice  of  the  peace.  In  an 
examining  trial  on  habeas  corpus,  like  an  examining  trial  be- 
fore a  justice  of  the  peace,  the  proceedings,  including  all  the 
testimony,  are  reduced  to  writing,  certified  to,  and  filed  in  the 
proper  court:   Code  Crim.  Proc,  arts.  181,  182,  267. 

By  article  170  of  the  Code  of  Criminal  Procedure,  the  court 
is  required  to  examine  the  writs  and  papers  attached  to  it,  and 
if  no  legal  cause  for  the  imprisonment  or  restraint  appears,  it 
is  required  that  the  appellant  shall  be  discharged.  By  article 
171,  it  is  expressly  provided  that  if  the  party  stands  indicted 
for  a  capital  ofifense,  the  judge  or  court  shall  nevertheless  hear 
such  testimony  as  may  be  ofifered  on  the  part  both  of  the  ap- 
plicant or  the  state,  and  may  either  remand  the  defendant  or 
admit  him  to  bail,  as  the  law  and  the  facts  of  the  case  may 
justify. 

Article  174  provides  for  the  action  of  the  court  upon  exami- 
nation, and  declares  that  the  judge  or  court,  after  having  ex. 
amined  the  return  and  the  documents  attached,  and  heard  the 
testimony  ofifered  on  both  sides,  shall,  according  to  the  facts 
and  circumstances  of  the  case,  proceed  either  to  remand  the 
party  into  custody,  admit  him  to  bail,  or  discharge  him,  pro- 
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vided  that  defendant  shall  not  be  discharged  after  indictment 
without  bail. 

Article  176  declares  that  where,  upon  an  examination  under 
habeas  corpus,  it  shall  appear  to  the  court  or  judge  that  there 
is  cause  to  believe  that  an  offense  has  been  committed  by  the 
prisoner,  he  shall  not  be  discharged,  but  shall  be  committed 
or  admitted  to  bail,  according  to  the  facts  and  circumstances 
of  the  case. 

Article  181  requires  the  proceedings  to  be  entered  of  record. 

Article  182,  if  the  proceedings  are  had  in  vacation,  requires 
that  the  proceedings  shall  be  written.  The  judge  shall  require 
the  proceedings  to  be  written  and  certify  to  the  same,  and  file 
with  the  clerk  of  the  court  having  jurisdiction  of  the  oflfense. 

Article  188  provides  that  if  the  accusation  against  the  de- 
fendant for  a  capital  offense  has  been  heard  on  habeas  corpus 
before  indictment  found,  and  he  shall  have  been  committed 
after  such  examination,  he  shall  not  be  entitled  to  the  writ, 
unless,  etc. 

I  have  cited  the  above  provisions  from  our  statute  to  show 
that  a  judge  or  court,  when  hearing  a  habeas  corpus  proceeding, 
sits  as  an  examining  court  or  examining  magistrate.  The 
proceedings  on  the  trial  are  denominated  and  characterized 
throughout  as  "an  examination." 

In  his  work  on  habeas  corpus,  Mr.  Church  says:  "  In  ordinary 
criminal  proceedings,  commitments  are  seldom  made,  compara- 
tively speaking,  by  courts  of  general  jurisdiction.  By  statute, 
however,  in  some  of  the  states,  the  judges  of  the  courts  of  gen- 
eral jurisdiction  are  made  magistrates,  and  are  vested  with  the 
authority  to  hold  accused  persons  to  answer.  Commitments 
made  by  these  magistrates  are  undoubtedly  entitled  to  more 
consideration  than  a  commitment  made  by  an  ordinary  justice 
of  the  peace":  Church  on  Habeas  Corpus,  p.  304,  sec.  238. 

My  views  as  to  this  matter  are  fully  sustained  by  the  opinion 
of  Judge  Willson,  a  late  and  most  distinguished  and  honored 
member  of  this  court,  in  the  case  of  Evans  v.  State,  12  Tex. 
App.  370.  In  that  case  the  state  was  permitted  to  produce 
orally  the  testimony  of  a  witness  as  it  had  been  given  in  a 
previous  examination  of  the  case  on  habeas  corpus.  The  ob- 
jection to  the  introduction  of  the  testimony  was,  that  a  proper 
predicate  for  its  admission  was  not  laid,  as  provided  by  our 
statute:  Code  Crim.  Proc,  art.  772. 

No  question  was  raised  to  the  admissibility  or  competency 
of  such  testimony  bad  the  predicate  been  properly  laid,  and 
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the  inevitable  conclusion  from  Judge  Willson's  opinion  is,  that 
had  the  predicate  been  properly  and  sufficiently  laid,  such  testi- 
mony would  have  been  competent  and  admissible.  He  no- 
where expresses  the  slightest  doubt  as  to  the  competency  of 
such  evidence  if  the  proper  predicate  for  its  introduction  had 
been  laid. 

So  far  as  I  have  been  able  to  ascertain,  the  practice  in  the 
courts  of  this  state  has  always  been  uniform  in  the  admission 
of  such  testimony,  where  the  proper  predicate  for  its  introduc- 
tion has  been  laid,  and  so  far  as  I  know,  the  question  of  its 
competency  and  admissibility  is  raised  for  the  first  time  in 
this  case,  not  indeed  by  the  attorneys  who  objected  to  the  ad- 
mission of  the  testimony  in  the  court  below,  but  by  the  opinion 
of  the  majority  of  the  court,  which  goes  beyond  and  outside  of 
the  objections  which  were  presented. 

If  the  opinion  of  the  majority  of  this  court  in  this  case  be 
correct,  then  we  have  no  statute  providing  a  rule  for  the  re- 
production of  testimony  which  has  been  given  on  a  habeas  cor- 
pus trial,  and  unless  such  testimony  can  be  availed  of  by  some 
other  legitimate  means  already  provided  for  in  the  code,  it 
would  be  well  for  our  legislature  to  supply  this  defect  in  the 
laws  of  our  state,  for  we  can  readily  imagine  innumerable  in- 
stances in  which,  if  such  be  the  rule,  justice  will  be  frustrated 
and  the  vindication  of  the  law  rendered  impossible.  If,  how- 
ever, the  rule  laid  down  by  a  majority  of  the  court  be  correct, 
then  it  may  be  well  to  consider  whether  or  not  such  evidence 
is  not  legitimate  and  admissible  under  other  provisions  of  our 
Code  of  Criminal  Procedure.  If  we  have  no  express  statute 
regulating  the  matter,  then  our  code  provides  that  "  whenever 
it  is  found  that  this  code  fails  to  provide  a  rule  of  procedure 
in  any  particular  state  of  case  which  may  arise,  the  rules  of 
the  common  law  shall  be  applied  and  govern":  Code  Crim. 
Proc,  art.  27.  And  again:  "The  rules  of  evidence  known  to 
the  common  law  of  England,  both  in  civil  and  criminal  cases, 
shall  govern  in  the  trial  of  criminal  actions  in  this  state,  ex- 
cept where  they  are  in  conflict  with  the  provisions  of  this  code 
or  some  statute  of  this  state ":  Code  Crim.  Proc,  art  725. 
"  The  English  practice  under  2  and  3  Philip  and  Mary,  chapter 
10,  always  was  to  read  the  depositions  of  witnesses  taken  upon 
oath  in  the  presence  of  the  prisoner  and  the  magistrate  before 
whom  he  had  been  brought  on  a  charge  of  felony,  and  to  give 
them  in  evidence  on  the  trial  of  an  indictment  for  the  same 
felony,  if  it  were  proved  on  oath,  to  the  satisfaction  of  the  court, 
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that  the  witness  was  dead So  it  has  been  said,  if  due 

diligence  has  been  used,  and  it  is  made  manifest  that  the 
witness  has  been  sought  for  and  cannot  be  found,  or  if  he 
be  found  and  fell  sick  by  the  wayside,  his  deposition  may  be 
read,  for  that  in  such  case  he  is  in  the  same  circumstances  as 
to  the  party  that  is  to  use  him  as  if  he  were  dead  ":  1  Arch- 
bold's  Crira.  Pr.  &  PI.;  Pomeroy's  Notes,  8th  ed.,  pp.  454,  455, 
note  1,  citing  B.  N.  239;  Hawk.  P.  C,  b.  2,  c.  46,  sec.  18. 

If  it  be  true  that  we  have  no  rule  of  procedure  with  regard 
to  the  testimony  had  on  habeas  corpus  proceedings  as  to  its  ad- 
missibility on  the  future  trial  of  the  case,  then,  under  the  fore- 
going authorities,  such  evidence  could  be  admitted  under  the 
rules  and  procedure  of  the  common  law,  and  would  be  legiti- 
mate evidence,  because  it  cannot  be  said  there  is  any  express 
provision  of  our  code  which  would  be  in  conflict  with  such  pro- 
cedure. But,  as  stated  above,  in  my  opinion,  the  evidence  was 
admissible  under  the  provisions  of  the  Code  of  Criminal  Pro- 
cedure, articles  772,  774,  and  so  believing,  I  am  constrained  to 
dissent  from  the  opinion  of  the  majority  of  the  court  holding 
otherwise.  

HOMICTDI —   EviDESCS   OF  BaD  CHARACTER   OF  DiCKASID. — In   OaSM   of 

homicide,  evidence  of  the  general  bad  character  of  the  deceased  is  admissible 
only  where  the  plea  of  self-defense  is  interposed.  In  that  case,  evidence  of 
bis  character  for  violence,  vindictiveness,  and  treachery  may  be  shown,  where 
it  reasonably  appears  that  the  prisoner  knew  of  sach  character:  Slate  v.  T*tr' 
ner,  29  S.  C.  .34;  13  Am.  St  Rep.  706,  and  note,  in  which  the  cases  are  col- 
lected;  PritcheU  v.  StaU^  22  Ala.  39;  58  Am.  Dec.  250,  and  note;  Walker  t. 
8laU,  28  Tex.  App.  503.  Where  the  jury  is  left  in  doubt  as  to  who  the 
probable  aggressor  was,  evidence  of  the  bad  character  of  the  deceased  may 
be  considered:  State  r.  Spendlove,  44  Kan.  1.  Evidence  to  sustain  the  char- 
acter  of  the  deceased  eannot  be  given  by  the  proaccntion,  onlccc  it  ia  attacked 
by  the  defenic:  PeopU  r.  PowtU^  87  ChL  848. 
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IVDiorMBirr  —  Monoir  to  Quash,  beoausb  Takfkrbd  wrra,  Pbopirlt  I>» 
viUD  WHKH.  —  A  motion  made  on  oath  to  quash  an  indictment,  npon  the 
ground  that  it  has  been  tampered  with  by  being  interlined  and  amended 
as  to  material  matters  by  some  one  whose  handwriting  is  different  from 
that  of  the  clerk,  district  attorney,  or  foreman  of  the  grand  jury,  is 
properly  orcrmled,  where,  upon  the  motion  being  called,  the  dcfandant 
iefna«a  to  introduce  any  evidence  or  witnesses  in  support  of  the  mattera 
•f  I«ct  therein  alleged  to  be  true,  and  the  court,  of  its  own  motion,  then 
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ealls  and  examines,  nnder  oath,  witnesses  as  to  snch  matters  of  fact,  and 
finds  the  allegations  to  be  nntrne  and  not  warranted  by  the  facts. 

Pkrjurt  —  Material  Allegation  ik  Indictment  for.  —  Where  an  indict* 
ment  for  perjury  charges  that  the  accused  committed  perjury  by  swear- 
ing  that  he  did  not  execute  a  certain  order  in  writing,  which  is  set  out 
in  hcee  verba  in  the  indictment,  it  is  not  necessary  that  the  indictment 
shonld  allege  the  materiality  of  such  order,  the  execution  of  the  instm- 
ment,  and  not  the  inatrnment  itself,  being  the  material  subjeet  of  inquiry 
before  the  grand  jury. 

Biu<s  OF  Exceptions  must  Show  Errors  Complained  of.  —  Bills  of  ex- 
ception to  the  admission  or  ezclnsion  of  evidence,  to  be  entitled  to  the 
consideration  of  the  appellate  court,  must  show  the  errors  complained  of 
by  the  appellant. 

Attorney  and  Client  —  Privileged  Communications  between,  What  is 
MOT.  —  Where  an  attorney  at  law  prepares  and  writes  an  order  for  the 
defendant  to -sign,  which  the  defendant  subsequently  swears  that  he  did 
not  sign,  such  attorney  is  a  competent  witness  to  prove  its  execution  by 
the  defendant,  and  the  rule  of  privileged  communications  M  between 
attorney  and  client  does  not  apply  in  such  a  case. 

Improper  Argument  of  Counsel  not  Ground  of  Reversal  when.  — 
Improper  and  unwarranted  remarks  of  prosecuting  counsel  in  argument 
in  a  criminal  case,  though  always  reprehensible,  do  not  constitute  cause 
for  reversal,  unless,  under  all  the  circumstances  of  the  case,  they  were 
calculated  to  prejudice  the  rights  of  the  accused. 

Charge  as  to  Materiality  of  Issue  in  Perjury  —  What  Sufficient.  — 
A  charge  in  which  the  jury  are  expressly  told  that  the  matter  assigned 
M  perjury  was  a  material  issue  before  the  grand  jury  is  sufficient. 

Indictment  for  perjury.    The  opinion  staUs  the  case. 

W.  H.  Brooker,  for  the  appellant. 

R.  H.  Harrison,  assistant  attorney-general,  for  the  state. 

White,  P.  J.  Appellant  was  convicted  in  the  court  below 
upon  an  indictment  charging  him  with  perjury. 

A  preliminary  motion  was  made  to  quash  the  indictment, 
mainly  upon  the  ground  that  it  had  been  tampered  with  by 
being  interlined  and  amended  as  to  material  matters  by  some 
one  whose  handwriting  was  diflferent  from  that  of  the  clerk, 
district  attorney,  or  foreman  of  the  grand  jury.  This  motion 
to  quash  was  sworn  to.  In  the  order  overruling  the  same  it 
was  recited  that  when  the  motion  was  called  the  defendant 
refused  to  introduce  any  evidence  or  witnesses  in  support  of 
the  matters  of  fact  therein  alleged  to  be  true,  and  the  court, 
of  its  own  motion,  having  witnesses  called  and  examined,  un- 
der oath,  as  to  said  matters  of  fact,  and  after  hearing  the  evi- 
dence, being  of  opinion  that  the  allegations  were  untrue  and 
not  warranted  by  the  facts,  ordered  that  said  motion  to  quash 
be  overruled  on  account  of  the  absolute  falsity  contained  in 
the  affidavit. 
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After  the  trial  and  conviction,  a  motion  in  arrest  of  judg- 
ment was  filed  by  defendant,  based  upon  supposed  defects  ia 
the  indictment,  all  of  which  seem  to  be  complaints  urged 
against  the  sufficiency  of  the  indictment  because  it  did  not 
charge  the  materiality  of  a  certain  written  order  set  out  in  haec 
verba  in  said  indictment,  and  because  it  did  not  charge  that 
said  written  order  was  a  material  issue  in  the  case. 

Defendant's  counsel  seems  to  have  misapprehended  the  case 
as  made  by  the  indictment.  The  matter  before  the  grand 
jury,  which  was  the  material  inquiry,  was,  whether  or  not  the 
defendant,  Rahm,  had  executed  and  given  the  order  or  instru- 
ment in  writing  set  out;  and  it  is  alleged  that  that  inquiry 
was  necessary  to  a  due  administration  of  the  criminal  laws  of 
the  state.  It  was  not  necessary  to  allege  the  materiality  of 
the  order  itself  in  terms,  but  the  issue,  and  the  material  issue, 
on  inquiry  before  the  grand  jury  was,  whether  Rahm  signed 
said  order  or  not.  It  was  the  execution  of  the  instrument, 
and  not  the  instrument  itself,  which  was  the  subject  of  inquiry. 
The  matter  is  most  plainly,  clearly,  and  sufficiently  charged 
in  said  indictment,  and  said  indictment,  as  a  charge  for  per- 
jury, assigned  upon  the  denial,  under  oath,  by  a  party  before 
the  grand  jury,  that  he  had  executed  a  certain  instrument  in 
writing  therein  set  forth,  is  in  exact  conformity  with  approved 
precedents  in  this  state,  and  contains  all  the  necessary  allega- 
tions required  under  our  statutes  and  said  approved  forms: 
Willson's  Criminal  Forms,  No.  121;  Jackson  v.  State,  15  Tex. 
App.  579.  The  court  did  err  in  either  overruling  defendant's 
motion  to  quash  or  his  motion  in  arrest  of  judgment  based 
upon  supposed  defects  in  the  indictment,  said  indictment  be- 
ing good  and  sufficient  in  law. 

With  regard  to  defendant's  first  and  second  bills  of  excep- 
tions, we  deem  it  only  necessary  to  say  that  the  bills  are  so  in- 
definite and  uncertain  in  stating  the  matters  complained  of 
that  we  cannot  pass  upon  them  intelligently,  and  therefore 
cannot  see  that  any  error  has  been  committed:  Willson's 
Crim.  Stats.,  sees.  2368,  2518. 

Defendant's  third  and  fifth  bills  of  exceptions  are  unin- 
telligible to  us,  and  do  not  show,  in  and  of  themselves,  what 
the  error  is  which  defendant  proposes  to  complain  of.  From 
the  bills  themselves,  it  is,  moreover,  not  made  to  appear  how  the 
questions  asked,  and  which  were  excluded  by  the  court,  were 
or  could  in  any  manner  be  relevant  and  pertinent  to  the  case 
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on  trial.  This  should  have  been  done,  in  order  to  entitle  the 
bills  to  consideration. 

Defendant's  fourth  bill  of  exceptions  was  an  objection  urged 
to  the  competency  of  a  witness,  Oscar  Bergstrom,  who  was 
permitted  to  testify  over  defendant's  objection.  The  objection 
of  defendant  to  this  witness  was,  that  he  was  incompetent 
because  he  was  attorney,  counsel,  and  legal  adviser  of  the 
defendant  before,  at  the  time  the  order  purports  to  have  been 
made,  and  long  after,  and  that  his  evidence  should  not  be 
used  against  his  client.  In  signing  this  bill  of  exceptions  the 
learned  judge  refers  us  to  the  statement  of  facts,  which  shows 
that  no  such  relation  as  that  of  attorney  and  client  existed  at 
the  time  of  the  alleged  offense. 

It  is  further  shown  by  said  statement  of  facts  that  the  order 
mrhich  the  defendant  denied  before  the  grand  jury  had  been 
executed  by  him,  and  upon  which  denial  the  perjury  is  as- 
signed, had  been  prepared  and  written  by  Bergstrom  for  the 
defendant  to  sign.  Defendant  denied  that  he  signed  it,  and 
claimed  before  the  grand  jury,  as  we  understand  it,  that  his 
signature  to  said  instrument  was  a  forgery.  Bergstrom  was 
introduced  by  the  state  to  prove  that  defendant  did  sign,  and 
the  facts  and  circumstances  connected  with  defendant's  sign- 
ing the  instrument.  Under  all  the  evidence  developed  in  re- 
gard to  the  matter,  the  rule  of  privileged  communication,  as 
between  attorney  and  client,  did  not  and  could  not  obtain  in 
such  a  case,  and  the  court  did  not  err  in  overruling  the  objec- 
tions to  the  testimony. 

From  the  defendant's  bill  of  exceptions  No.  8,  we  are  un- 
able to  see  how  the  matters  proposed  to  be  shown  were  either 
relevant  or  pertinent  to  the  issues  upon  trial,  and  we  cannot 
say  that  the  court  committed  any  error  in  this  instance. 

Defendant's  tenth  bill  complains  of  the  language  of  the  dis- 
trict attorney,  used  in  his  closing  argument,  wherein  he  stated 
that  "  the  defendant  was  a  perjurer;  that  he  swore  as  false  as 
hell  in  another  matter  in  this  court."  In  certifying  this  bill, 
the  learned  trial  judge  says:  "The  court  does  not  remember 
the  remark,  but  defendant's  counsel  excepted  to  something  the 
district  attorney  did  say  in  his  argument." 

"Improper  and  unwarranted  remarks  of  prosecuting  coun- 
eel  in  argument,  although  always  reprehensible,  do  not  consti- 
tute cause  for  reversal,  unless,  under  all  the  circumstances  of 
'the  case,  they  were  calculated  to  prejudice  the  rights  of  the  ac- 
cused: Walker  v.  State,  28  Tex.  App.  503;  and  it  seems  a  con- 
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viction  will  not  be  set  aside  for  this  cause  unless  the  defendant 
requested  and  was  refused  an  instruction  directing  the  jury  to 
disregard  the  unauthorized  statements  of  counsel  for  the  state": 
Young  v.  StaU,  19  Tex.  App.  536;  Kennedy  v.  State,  19  Tex. 
App.  618;  Willson's  Grim.  Stats,,  sec.  2321. 

Defendant's  eleventh  bill  complains  of  the  overruling  of  his 
motion  for  a  new  trial,  which  motion  for  new  trial  is  in  the 
main  a  recapitulation  of  the  matters  complained  of  in  his  bills 
of  exception,  and,  in  addition  thereto,  some  complaints  against 
the  charge  of  the  court.  We  are  of  opinion  that  the  charge  of 
the  court  was  a  very  clear  and  full  exposition  of  the  law  ap- 
plicable to  the  case  as  made  by  the  evidence,  and  it  is  not 
obnoxious  to  the  objection  that  the  court  submitted  the  ques- 
tion of  the  materiality  of  the  issue  to  be  determined  by  the 
jury,  Instead  of  determining  it  himself,  for  we  find  the  follow- 
ing instruction  in  the  charge,  to  wit;  "  Whether  the  signature 
to  the  instrument  set  forth  in  the  indictment  and  in  evidence 
before  you,  dated  June  16,  1888,  was  a  forgery  or  otherwise, 
was  a  material  issue,  if  the  same  was  under  investigation 

by  the  grand  jury The  true  test  as  to  materiality  iSf 

whether  the  statement  of  the  witness  could  have  probably  in- 
fluenced the  tribunal  upon  the  question  at  issue  and  being 
investigated  by  it.  If  it  tended  to  do  so,  it  is  material;  the 
degree  of  materiality  is  of  no  importance;  if  it  be  material  to 
a  single  fact,  it  is  suflBcient."  Here  the  jury  are  expressly  told 
that  the  matter  assigned  as  perjury,  to  wit,  whether  the  de- 
fendant signed  and  executed  the  instrument  or  not,  was  a 
material  issue  before  the  grand  jury.  No  special  instructions 
in  addition  to  the  main  charge  were  requested  for  tlie  defend- 
ant. 

We  have  given  this  case  our  most  careful  consideration,, 
and  upon  the  record  as  it  is  presented  to  us,  we  find  no  error 
for  which  the  judgment  should  be  reversed,  and  it  is  therefore 
affirmed.  

Pkbjurt  — IwDiCTMBifT  »0B  —  SomoiBNOT  OF. —In  ehftr^ing  perinrj 
under  the  South  O&rolin*  statute,  it  is  not  nocesaary  to  allege  that  the  falae 
Bwearing  waa  maUrial  to  the  iasue:  Slate  v.  Byrd,  28  S.  C.  18;  13  Am.  St. 
Rep.  660,  and  note.  An  indictment  charging  generally  that  the  false  oath 
waa  material  to  the  trial  of  the  issue  upon  which  it  waa  taken  ia  snfiBoient 
without  showing  how  it  was  material:  SuUe  v.  Mumjbrti,  1  Dev.  519;  17 
Am.  Deo.  673,  and  note;  SUk  v.  StnU,  28  Tex.  App.  432;  StaU  v.  Oonnoulin, 
42  La.  Ann.  679;  BarneU  v.  State,  89  Ala.  166.  The  degree  of  materiality  is 
not  important:  WilUnrtu  v.  Slate,  28  Tex.  App.  301.  Au  indictment  for  per- 
jury whicb  fails  to  show  on  iu  face  that  the  alleged  willful  misstatement  wai 
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material  to  the  issne  is  fatally  defective:  Marvin  v.  State,  53  Ark.  395;  Young 
r.  People,  134  111.  37;  see  note  to  State  v.  Shupe,  85  Am.  Dec.  498.  • 

Attorney  and  Client — Privileged  CJommunications  —  What  ark 
MOT.  —  An  attorney  employed  as  scrivener  to  draw  up  a  deed  may  testify 
concerning  what  comes  to  his  knowledge  during  the  transaction:  De  Wo{/'v. 
Strader,  26  111.  225;  79  Am.  Dec.  371,  and  note.  Acts  and  transactions  of  a 
client  done  in  the  presence  of  an  attorney  may  be  testified  to  by  the  latter: 
Coveney  r.  TannahiU,  1  Hill,  33;  37  Am.  Dec.  287,  and  note;  see  note  to 
Harris  v.  Datigherty,  15  Am.  St.  Rep.  818, 

Appeal  —  Improper  Arqdmknt  of  Counsel  as  Ground  op  Reversal. 
—  If  counsel  for  the  prosecution  refers  to  facts  not  in  evidence,  and  on  objec- 
tion the  court  instructs  the  jury  to  disregard  such  reference,  and  counsel  him- 
self  asks  the  jury  to  ignore  it,  a  judgment  of  conviction  will  not  be  set  aside 
because  of  such  improper  remark:  Cheatham  v.  State,  67  Miss.  335;  19  Am. 
St.  Rep.  310,  and  note.  Erroneous  inferences  drawn  by  counsel  from  the 
evidence  and  stated  in  their  addresses  to  the  jury,  or  mistaken  opinions  of  law 
expressed  by  them,  do  not  entitle  the  complaining  party  to  a  new  trial:  Saije 
V.  State,  127  Ind.  15.  Improper  and  unwarranted  remarks  by  the  prosecut- 
ing counsel  in  his  argument,  though  reprehensible,  do  not  constitute  grounds 
of  reversal,  where,  under  the  circumstances,  the  rights  of  the  accused  were 
not  prejudiced:  Walker  v.  State,  28  Tex.  App.  503.  A  statement  by  the 
prosecuting  attorney,  in  his  argument  to  the  jury  in  a  trial  for  homicide,  that 
the  people  were  not  bound  by  the  testimony  of  a  witness  whose  testimony 
they  were  bound  to  introduce,  except  so  far  as  it  was  believed  to  be  true,  is 
not  objectionable:  People  v.  Harper,  83  Mich.  273. 

Where  the  prosecuting  attorney  in  a  criminal  case  is  permitted  to  state 
facts  to  the  jury  not  in  evidence,  and  comment  upon  them  in  his  argument,  to 
the  prejudice  of  the  accused,  a  new  trial  should  be  granted,  though  the  jury 
were  instructed  to  disregard  the  statements  and  comments  of  the  counsel  as 
to  matters  not  in  evidence:  People  v.  Afi  Len,  92  CaL  282;  27  Am.  St.  Rep. 
103,  and  note.  See  also  BenneU  v.  State,  86  Ga.  401,  22  Am.  St.  Rep.  465, 
and  note,  People  v.  Aiken,  66  Mich.  460,  11  Am.  St.  Rep.  512,  and  note,  and 
extended  note  to  McDonald  v.  People,  9  Am.  St  Rep.  559,  for  discussions  of 
this  subject. 

Bill  or  Exoiption  —  Contents  of.  —  The  bill  of  exceptions  should  be  so 
full  in  its  statements  that  the  errors  complained  of  appear  from  the  allegations 
of  the  bill  its«lf:  Quintana  v.  Stats,  29  Tex.  App.  401;  25  Am.  St  Rep.  730. 


HuELBY  V.  State. 

[80  Texas  Appeals,  333.] 
LABommr  of  Dog  Punishable  as  Felony  under  Tbxas  Statutb  when. 

—  A  dog  comes  within  the  term  "  domesticated  animal,"  in  the  statute 
of  Texas,  and,  as  such,  may  become  the  subject  of  theft;  and  where  the 
ralne  of  the  dog  stolen  is  at  least  fifty  dollara,  his  theft  is  a  felony  under 
the  statute. 
Sklf-sebtino  Declarations  of  Defendant  Properly  Excluded.  —  Where 
testimony  offered  by  the  accused  is  self-serving  declarations,  the  court 
does  not  err  in  excluding  it. 


Oct.  1891.]  Hurley  v.  State.  917 

Indictment  for  stealing  a  dog.    The  opinion  states  the  case. 

McQinnia  and  Davis,  for  the  appellant. 

R.  H.  Harrison,  assistant  attorney-general,  for  the  state. 

White,  P.  J.  This  appeal  is  from  a  conviction  in  the  court 
below  for  stealing  a  dog.  As  charged  in  the  indictment,  the 
oflfense  (omitting  the  formal  parts)  is  stated  as  follows,  to  wit: 
That  Henry  Hurley,  "  on  the  seventh  day  of  the  month  of 
April,  1891,  in  said  county  of  Bexar  and  state  of  Texas,  did 
then  and  there  fraudulently  steal,  take,  and  carry  away  from 
the  possession  of  Charles  Perner  a  domesticated  animal,  to  wit, 
one  dog,  of  the  value  of  fifty  dollars,  the  property  of  the  said 
Charles  Perner,"  etc.  At  the  trial,  appellant  was  convicted  of 
the  theft  as  alleged,  and  his  punishment  assessed  at  two  years' 
confinement  in  the  state  penitentiary. 

No  question  was  raised  in  the  court  below  upon  the  suf- 
ficiency of  the  indictment,  in  that  it  did  not  state  an  ofiense 
against  the  laws  of  this  state,  nor  does  counsel  representing 
appellant  by  printed  brief  in  this  court  in  any  manner  question 
the  legality  of  the  prosecution  and  conviction,  but  their  con- 
tention as  to  errors  is  based  solely  upon  matters  arising  at  the 
trial.  So  far  as  we  are  aware,  this  is  the  first  conviction  in 
this  state  of  a  felony  for  steahng  a  dog,  and  owing  to  the  rule 
as  it  obtained  at  the  common  law  and  the  contrariety  of  de- 
cision by  the  American  courts  upon  the  subject,  we  deem  it 
not  inappropriate  to  determine  in  the  first  instance  whether 
or  not  it  is  a  felony  under  our  present  statutes  to  steal  a  dog. 
In  the  case  of  State  v.  Marshall,  13  Tex.  58,  Mr.  Justice  Wheeler 
says:  "  By  the  common  law,  though  a  man  may  have  such 
property  in  these  animals  as  to  entitle  him  to  maintain  a  civil 
action  for  an  injury  done  to  them,  yet  as  they  are  not  classed 
among  valuable  domestic  animals,  as  horses  and  other  beasts 
of  burden,  nor  among  animals  domiise  nalurx  which  serve 
for  food,  as  neat  cattle,  swine,  poultry,  and  the  like,  the  prop- 
erty in  them  is  considered  of  so  base  a  nature,  and  they  are 
held  in  so  little  estimation  as  property,  that  the  stealing  of 
them  does  not  amount  to  larceny:  4  Bla.  Cora.  236;  1  Hale 
P.  C.  512.  But  by  the  statute  in  England,  very  severe  penal- 
ties are  inflicted  for  the  crime  of  stealing  a  dog:  4  Bla.  Cum. 
286,  note.  And  in  some  of  the  states,  dogs  are  bj  statute 
placed  upon  the  same  footing  as  other  personal  property: 
Wharton's  Critn.  Law,  tit.  Larceny;  Ilcisrodt  v.  Hackett,  34 
Mich.  283;  22  Am.  Rep.  52U.     \Vu  liave  in  this  state  no  stat- 
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ute  upon  the  subject."  And  in  the  case  of  Ex  parte  Cooper,  3 
Tex.  App.  489,  which  was  a  case  involving  the  constitutionality 
of  the  dog-tax  law,  after  quoting  the  above  extract  from  Judge 
Wheeler  in  Marshall's  case,  it  was.  said:  "  At  the  time  that 
decision  was  made,  there  was  no  statute  making  it  malicious 
mischief  to  kill  a  dog,  but  such  animals  have  since  been  in- 
cluded in  that  particular  statute:  Paschall's  Digest,  art.  2344. 
Besides  that  statute,  we  know  of  no  other  recognizing  them 
(in  terms)  among  the  domestic  animals  or  as  property.  These 
authorities,  we  think,  settle  the  first  proposition,  and  to  the 
eflfect  that,  in  law,  dogs  are  not  recognized  as  other  property 
and  subject  to  an  ad  valorem  taxation." 

Mr.  Bishop  says,  animals /eras  naturae,  when  reclaimed,  be- 
come subjects  of  larceny,  provided  they  are  fit  for  food,  and 
not  otherwise;  and  he  says:  "Of  animals  of  which,  when  re- 
claimed, larceny  may  be  committed  within  the  foregoing  rules, 
are  pigeons  and  doves,  hares,  conies,  deer,  swans,  wild  boars, 
cranes,  pheasants,  and  partridges;  to  which  may  be  added 
fish  for  food,  including,  undoubtedly,  oysters.  Of  those  of 
which  there  can  be  no  larceny,  though  reclaimed,  are  dogs, 
cats,  bears,  foxes,  apes,  monkeys,  polecats,  ferrets,  squirrels, 
parrots,  singing-birds,  martins,  and  coons.  Though  animals 
of  the  latter  class  may,  when  reclaimed,  have  a  recognized 
value,  and  the  right  of  property  in  them  be  protected  in  civil 
jurisprudence,  it  is  otherwise  in  criminal,  on  the  ground,  prob- 
ably, that  anciently  they  were  deemed  of  no  determinate 
worth,  and  thus  was  established  a  rule  which  the  courts  could 
not  afterward  change":  2  Bishop's  Grim.  Law,  sees.  771,  773. 
In  our  state  courts,  dogs  have  been  so  far  regarded  as  property 
that  civil  actions  for  damages  for  negligently  and  willfully 
killing  them  have  been  sustained:  Railway  v.  Holdea,  3  Ct. 
App.  C.  C.  323;  St.  Louis  etc.  R'y  Co.  v.  Hauks,  78  Tex.  300. 

Our  penal  statutes  with  regard  to  theft  bearing  upon  this 
question  are  as  follows:  "Theft  is  the  fraudulent  taking  of 
corporeal  personal  property  belonging  to*  another,"  etc.:  Pen. 
Code,  art.  724.  "The  property  must  be  such  as  has  some 
specific  value  which  can  be  ascertained.  It  embraces  every 
species  of  personal  property  capable  of  being  taken":  Pen. 
Code,  art.  725.  Within  the  meaning  of  "personal  property" 
which  may  be  the  subject  of  theft  are  included  all  domesti- 
cated animals  and  birds,  when  they  are  proved  to  be  of  any 
specific  value:  Pen.  Code,  art.  733.  Theft  of  the  value  of 
twenty  dollars  or  over  shall  be  punished  by  confinement  in 
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the  penitentiary  not  less  than  two  nor  more  than  ten  years: 
Pen.  Code,  art.  735.  In  article  748  of  the  Penal  Code,  theft  of 
sheep,  hogs,  and  goats  is  specifically  named  as  an  offense^ 
with  the  penalty  affixed.  It  will  be  noted  that  our  statute 
above  quoted  (article  725)  embraces  every  species  of  personal 
property  capable  of  being  taken,  and  includes  all  domesticated 
animals:  Arts.  725,  733;  and  in  addition  to  those  statutes 
relating  to  theft,  by  article  679  of  the  Penal  Code,  punishing 
malicious  mischief,  it  is  expressly  made  an  offense  to  '*  will> 
fully  kill,  maim,  wound,  poison,  or  disfigure  any  horse,  ass^ 
mule,  cattle,  sheep,  goat,  swine,  dog,  or  other  domesticated 
animal,"  etc.  In  the  case  of  State  v.  Harriman,  75  Me.  562, 
46  Am.  Rep.  423,  under  a  statute  which  provided  for  killing 
or  wounding  "  domestic  animals,"  it  was  held  that  dogs  were 
not  domestic  animals,  and  that  a  prosecution  would  not  lie. 
We  might,  if  necessary,  draw  the  distinction  between  "  domes- 
tic "  and  "  domesticated,"  as  used  in  our  statute  supra;  but 
we  do  not  deem  it  necessary  to  do  so. 

We  quote  approvingly  the  following  language  used  by  Ap- 
pleton,  C.  J.,  dissenting  from  the  opinion  of  the  court  in  that 
case:  "A  dog  is  the  subject  of  ownership.  Trespass  will  lie 
for  an  injury  to  him.  Trover  is  maintainable  for  his  conver- 
sion. Replevin  will  restore  him  to  the  possession  of  his  mas- 
ter. He  may  be  bought  and  sold.  An  action  may  be  had  for 
his  price.  The  owner  has  all  the  remedies  for  the  vindication 
of  his  rights  of  property  in  this  animal  as  in  any  other  species 
of  personal  property  he  may  possess.  He  is  a  domestic  ani- 
mal. From  the  time  of  the  pyramids  to  the  present  day,  from 
the  frozen  pole  to  the  torrid  zone,  wherever  man  has  been,  there 
has  been  his  dog.  Cuvier  has  asserted  that  the  dog  was  per- 
haps  necessary  for  the  establishment  of  civil  society,  and  that 
a  little  reflection  will  convince  ua  that  barbarous  nations  owo 
much  of  their  civilization  above  the  brute  to  the  possession  of 
the  dog.  He  is  the  friend  and  companion  of  his  master,  ac> 
companying  him  in  his  walks,  his  servant,  aiding  him  in 
hunting,  the  playmate  of  his  children,  an  inmate  of  his  house^ 
protecting  it  against  all  assailants.  It  may  be  said  that  he 
was  ferae  naturae;  but  all  animals,  naturalists  say,  were  origi- 
nally/«r«  naturae,  but  have  been  reclaimed  by  man,  as  horses, 
sheep,  or  cattle;  but  however  tamed,  they  have  never,  like  the 
dog,  become  domesticated  in  the  home,  under  the  roof,  and  by 

the  fireside  of  their  masters In  the  present  case  the 

Newfoundland  dog  Rich,  of  the  value  of  one  hundred  dollars^ 
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was  *in  the  inclosure  and  immediate  care  of  his  master.'  He 
was  domesticated.  Whether  the  property  of  the  master  was 
originally  of  a  qualified  nature  or  not  is  immaterial.  The  dog 
was  under  his  dominion  and  control.  '  While  thus  qualified 
property  continues,  it  is  as  much  under  the  protection  of  law 
as  any  other  property,  and  every  invasion  of  it  is  redressed  in 
the  same  manner':  2  Kent's  Com.  349."  "A  dog,  being  a 
'  domestic  animal,'  and  property,  an  indictment  is  maintain- 
able, under  section  1,  chapter  127,  of  the  Revised  Statutes,  for 
his  malicious  destruction.  When  the  Statute  made  malicious 
mischief  indictable,  it  was  held  that  a  dog  was  the  subject  of 
absolute  property,  and  the  killing  of  one,  under  the  act  pro- 
hibiting malicious  mischief,  was  an  indictable  offense":  State 
V.  Sumner,  2  Ind.  377.  "  There  is  such  property  in  dogs  as  (o 
sustain  an  indictment  for  malicious  mischief:  State  v.  Lathat  ^ 
13  Ired.  33.  In  State  v.  MeDuffie,  34  N.  H.  523,  69  Am.  De,  j. 
516,  which  was,  like  this,  for  maliciously  shooting  a  dog,  Fov- 
ler,  J.,  says:  *  We  can  see  no  reason  why  the  property  of  i1  s 
owner  in  a  valuable  dog  is  not  quite  as  deserving  of  protectio  i 
against  the  willful  and  malicious  injury  of  the  reckless  an  1 
malignant  as  property  in  fruit,  shade,  or  ornamental  treei., 
whether  standing  in  the  garden  or  yard  of  their  owner,  or  i;i 
a  public  street  or  square,  or  any  other  species  of  personal  prop- 
erty.* Dogs  have  been  included  under 'property,' and  their 
malicious  destruction  has  been  held  indictable:  2  Wharton'*? 
Crim.  Law,  1082.  A  fortiori  is  it  so  when  the  owner  is  subject 
to  taxation  for  his  dog." 

In  the  case  of  Mullaly  v.  People,  86  N.  Y.  365,  which  was  a 
case  for  stealing  a  dog,  it  was  held  that  the  term  "  personal 
property,"  as  used  in  the  New  York  statute,  included  dogs,  and 
that  the  stealing  of  a  dog  was  therefore  larceny  under  said 
provision.     In  the  opinion  it  is  said:  "At  common  law,  the 
crime  of  larceny  could  not  be  committed  by  the  feloniously 
taking  and  carrying  away  a  dog";  citing  authorities.     After 
which  it  is  said:  "The  reason  generally  assigned  by  common- 
law  writers  for  this  rule  as  to  stealing  dogs  is  the  baseness  of 
their  nature,  and  the  fact  that  they  were  kept  for  the  mere! 
whim  and  pleasure  of  their  owners.     When  we  call  to  mind 
the  small  spaniel  that  saved  the  life  of  William  of  Orange 
and  thus  probably  changed  the  current  of  modern  history  (5 
Motley's  Dutch  Republic,  398),  and  the  faithful  St.  Bernards 
which,  after  a  storm  has  swept  over  the  crests  and  sides  of  th« 
Alps,  start  out  in  search  of  lost  travelers,  the  claim  that  th(  i 
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nature  .of  a  dog  is  essentially  base,  and  that  he  should  be  left 
a  prey  to  every  vagabond  who  chooses  to  steal  him,  will  not 
now  receive  ready  assent.  In  nearly  every  household  in  the 
land  can  be  found  chattels  kept  for  the  mere  whim  and  pleas- 
ure of  the  owner,  a  source  of  solace  after  serious  labor,  exercis- 
ing a  refining  and  elevating  influence,  and  yet  they  are  as  much 
under  the  protection  of  the  law  as  chattels  purely  useful  and 
absolutely  essential.  This  common  law  was  extremely  techni- 
cal, and  can  scarcely  be  said  to  have  a  sound  basis  to  rest  on. 
While  it  was  not  larceny  to  steal  a  dog,  it  was  larceny  to  steal 
the  skin  of  a  dead  dog,  and  to  steal  many  animals  of  less  ac- 
count than  dogs The  artificial  reasoning  upon  which 

these  rules  were  based  are  wholly  inapplicable  to  modern 
society.  Tempora  mutantur  et  leges  mutantur  in  illis.  Large 
amounts  of  money  are  now  invested  in  dogs,  and  they  are 
largely  the  subjects  of  trade  and  traffic.  In  many  ways  they 
are  put  to  useful  service,  and  so  far  as  pertains  to  their  owner- 
ship as  personal  property,  they  possess  all  the  attributes  of 
other  personal  property.  If  the  common-law  rule  referred  to 
ever  prevailed  in  this  state,  we  have  no  doubt  it  has  been 
changed  by  legislation."  In  the  case  of  State  v.  Yates,  10 
Crim.  Law  Mag.  439,  there  is  a  very  learned  opinion  on  the 
same  subject,  and  it  was  held  therein  that  "a  dog  is  *a  thing 
of  value,'  and  may  be  stolen,  and  burglary  may  be  committed 
by  breaking  and  entering  with  intent  to  steal  a  dog." 

So  we  see  that  in  other  states  the  larceny  of  a  dog  has  been 
held  punishable  upon  the  ground  that  he  is  a  "  domestic  "  ani- 
mal; that  he  is  "personal  property"  and  a  "thing  of  value.'' 
We  think  that  under  our  statute  there  can  be  no  question  but 
that  the  dog  would  come  within  the  terms  "  domesticated  ani- 
mal," and,  as  such,  become  the  subject  of  theft.  In  the  case 
before  us  the  dog  was  a  fine  pointer,  which  was  shown  to  be 
worth  at  least  fifty  dollars,  and,  as  such,  his  theft  would  be 
under  our  statute  a  felony. 

Defendant's  only  bill  of  exceptions  was  taken  to  the  refusal 
of  the  court  to  allow  him  to  prove  a  conversation  between  the 
witness  Cooper  and  himself,  relating  to  the  dog,  the  day  after 
the  dog  was  alleged  to  have  been  stolen.  The  bill  of  excep- 
tions is  defective  in  not  stating  or  setting  out  what  was  ex- 
pected to  be  proved  by  Cooper,  and  it  appears  that  the  court 
sustained  the  state's  objection  to  the  evidence,  because  it  pro- 
posed to  introduce  statements  of  the  defendant  which  were 
Belf-serving  declarations.     We  cannot  see  from  the  bill  itself 
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that  any  error  was  committed.  If  the  proposed  testimony  of- 
fered was  self-serving  declarations,  the  court  unquestionably 
did  not  err  in  excluding  it:  Harmon  v.  State,  3  Tex.  App.  51; 
Robinson  v.  State,  3  Tex.  App.  256.  We  have  found  no  other 
matters  requiring  a  discussion,  and  no  error  for  which  a  rever- 
sal would  be  warranted  being  made  to  appear,  the  judgment 
is  aflBrmed.  

Labcent  —  Dogs  as  Sobjbcts  of.  —  A  dog  is  the  subject  of  larceny,  where 
personal  property  is  defined  as  "goods  aad  chattels  ":  State  v.  Brown,  9  Baxt. 
63;  40  Am.  Rep.  81,  and  note.  See  also  Harrington  v.  Miles,  11  Kan.  480; 
15  Am.  Rep.  355,  and  note.  Dogs  are  property,  and  the  owner  may  recover 
damages  against  a  trespasser  injuring  them:  Heiligman  7.  Rose,  81  Tex.  222; 
26  Am.  St.  Rep.  804,  and  note.  The  law  recognizes  property  in  dogs:  Mayor 
T.  Meig»t  1  McAr.  63;  29  Am.  Rep.  578,  and  note. 

EVIDBKOB — DbCLABATIOKS  0»  ACCUSED  IN  HI3  FaVOB — WhbtHBB  Ad- 
mssiBLB.  — Tha  declarations  of  a  defendant  after  the  commission  of  a  crime 
are  generally  not  admissible  in  his  own  favor:  Commonwealth  v.  Cooper,  5  AU 
len,  495;  81  Am.  Deo.  762;  Staie  v.  Hildreth,  9  Ired.  440;  51  Am.  Dec.  369. 
The  declarations  of  an  accused,  made  previous  to  and  at  the  time  of  his  arrest 
for  larceny,  are  admissible  to  show  his  intent  and  repel  the  charge  of  felonious 
taking:  StaU  t.  Young,  41  La.  Ann.  94. 


Lasher  v.  State. 

[to  TxxAS  Appeals,  887.] 

RxcoBD-BOOKa  Inadhissiblb  as  Evioencb  of  Cession  to  United  States  of 
Lands  fob  Fobts,  ara  —  Where  the  statutes  of  a  state  provide  that  cer- 
tified copies  or  certificates  of  archives  of  the  state  department  shall  be 
received  in  evidence  in  all  cases  in  which  the  originals  would  be  evidence, 
an  original  record-book  of  a  county  in  which  the  cession  of  lands  to  the 
United  States  for  a  fort  has  also  been  recorded  is  not  admissible  in  evi- 
dence  to  establish  such  cession. 

JirBiSDicnoN  of  State  Cocbts  oveb  Cbihes  CosnarrTED  in  Places  Ceded 
to  United  States.  —  Where  a  state  cedes  to  the  United  States  lands 
for  forts,  etc.,  reserving  concurrent  jurisdiction  to  serve  state  processes, 
civil  and  criminal,  in  the  ceded  place,  such  reservation  merely  operates 
as  a  condition  of  the  grant,  and  does  not  defeat  the  exclusive  jurisdiction 
of  the  United  States  over  such  place,  and  the  state  courts  have  no  juris- 
diction of  crimes  committed  therein. 

JvDiciAL  Notice  Taken  of  Cession  of  Pobtion  of  Terbitobt  of  State.  — 
The  cession  of  a  portion  of  the  territory  of  a  state  to  exclusive  foreign 
jurisdiction  and  control  is  one  of  the  highest  acts  of  sovereignty,  affects 
ing  the  people  of  the  state  at  large,  and  courts  of  the  state  will  take  ju- 
dicial  knowledge  of  the  fact  of  cession,  and  that  crimes  committed  withia 
the  ceded  territory  are  beyond  the  jurisdiction  of  the  state  courts. 
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Bethel  Coopwood,  for  the  appellant. 
R.  H.  Harrison^  assistant  attorney'generaly  for  the  state. 

White,  P.  J.  Appellant  was  convicted  of  forgery.  It  is 
shown  by  the  record  that  at  the  time  of  the  alleged  commiBsion 
of  the  offense  appellant  was  a  soldier  in  the  United  States  army, 
and  the  oflfense,  if  committed  by  him,  was  committed  in  Fort 
Mcintosh,  a  military  post  occupied  by  the  United  Slates  troops 
in  the  county  of  Webb,  state  of  Texas. 

On  the  trial,  defendant  offered  evidence  to  establish  the 
fact  that  the  land  upon  which  Fort  Mcintosh  was  situated  had 
been  legally  ceded  by  the  state  of  Texas  to  the  United  States 
government  under  the  provisions  of  title  15,  chapter  1,  and 
especially  articles  333  and  334,  of  our  Revised  Statutes,  which 
authorize  the  governor  of  the  state,  whenever  the  United  States 
shall  acquire  any  land  in  this  state,  in  the  name  and  behalf  of 
the  state  to  cede  to  the  United  States  exclusive  jurisdiction 
over  lands  so  acquired,  the  state  retaining  concurrent  jurisdic- 
tion only  so  far  as  that  all  process,  civil  or  criminal,  issued 
under  the  authority  of  the  state,  or  of  any  of  the  courts  or  judi- 
cial officers  thereof,  may  be  executed  by  the  proper  officers  of 
the  state  on  any  person  amenable  to  the  same  within  the  limits 
of  the  land  so  ceded,  in  like  manner  and  with  like  effect  as  if 
no  cession  had  taken  place. 

In  order  to  establish  the  cession  of  the  lands  to  the  United 
States  government  by  the  governor  of  the  state  of  Texas,  the 
defendant  offered  in  evidence  the  original  record-book  of  Webb 
County  containing  the  recorded  deed.  This  evidence  was  ob- 
jected to  because  it  was  incompetent,  and  the  objection  was 
sustained  by  the  court,  and  the  record-book  as  evidence  was 
excluded.     In  this  the  court  did  not  err. 

The  record-books  of  the  county  clerk's  office  of  recorded 
deeds,  etc.,  cannot  be  introduced  in  evidence  to  prove  title,  at 
least  not  without  notice  to  the  adverse  party.  "  The  law  makes 
no  provision  for  the  original  books  of  record  of  another  court 
being  read  in  evidence,  but  provides  for  certified  copies": 
Styles  V.  Gray,  10  Tex.  503.  Under  our  statute  laws,  the  sec- 
retary of  state  is  made  the  custodian  of  the  archives  of  the 
state  department,  and  he  is  required  to  give  copies  of  records 
to  any  person  applying  for  same,  and  it  is  expressly  provided 
that  such  certified  copies  of  certificates  shall  be  received  in 
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evidence  in  all  cases  in  which  the  originals  would  be  evidence: 
Rev.  Stats.,  arts.  61,  2252,  2253,  2720,  2721. 

By  article  1,  section  8,  subdivision  18,  of  the  constitution  of 
the  United  States,  Congress  is  given  the  power  to  exercise  ex- 
clusive legislation  and  like  authority  over  all  places  purchased 
by  the  consent  of  the  legislature  of  the  state  in  which  the  same 
shall  be  for  the  location  of  forts,  magazines,  arsenals,  dock- 
yards, and  other  needful  buildings.  In  Commonwealth  v.  Clary, 
8  Mass.  72,  it  was  held  that  "  the  courts  of  the  commonwealth 
canjiot  take  cognizance  of  offenses  committed  upon  lands  in 
the  town  of  Springfield  which  have  been  purchased  by  the 
United  States  for  the  purpose  of  erecting  arsenals,  etc.,  to 
which  the  consent  of  the  commonwealth  was  granted,"  etc., 
and  that  decision  has  subsequently  been  adopted  and  followed 
in  the  circuit  court  of  the  United  States:  United  States  v.  Cor^ 
nell,  2  Mason,  60.  And  in  United  States  v.  Davis,  5  Mason, 
856,  it  was  held  that  a  reservation  in  a  cession  of  "concurrent 
jurisdiction  "  to  serve  state  processes,  civil  and  criminal,  in  the 
ceded  place,  does  not  exclude  the  exclusive  legislation  or  ex- 
clusive jurisdiction  of  the  United  States  over  the  ceded  place. 
It  merely  operates  as  a  condition  of  the  grant.  Crimes  com- 
mitted in  such  localities  are  within  the  jurisdiction  of  the 
United  States  courts,  and,  under  the  express  provisions  of  the 
United  States  statutes,  are  made  liable  to  and  receive  the  same 
punishment  as  the  laws  of  the  state  in  which  such  forts,  dock- 
yards, navy-yards,  arsenals,  armories,  or  magazines,  or  other 
place  ceded  as  aforesaid,  is  situated  provide  for  in  like  oflFenses 
when  committed  within  the  boundary  of  any  county  of  such 
state.  In  other  words,  the  crimes  are  triable  in  the  courts  of 
the  United  States,  but  are  punished  as  is  provided  by  the 
state  law. 

But  the  question  in  the  case  before  us  is  not  limited  as  to 
whether  the  court  ruled  rightly  with  regard  to  the  oflFered  evi- 
dence under  the  facts  stated.  The  further  question  is,  whether 
or  not  the  lower  court  and  this  court  should  not  and  will  not 
take  judicial  cognizance  of  the  fact  that  Fort  Mcintosh  is  a 
military  post  ceded  to  the  United  States  government,  and,  as 
such,  that  crimes  committed  within  said  fort  are  beyond  the 
jurisdiction  of  the  courts  of  this  state.  If  the  lower  court 
should  have  taken  judicial  knowledge  of  this  fact,  and  if  this 
court  should  now  take  judicial  knowledge  of  said  fact,  then 
it  follows  that  the  lower  court  had  no  jurisdiction,  and  the 
prosecution  should  be  dismissed. 
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Judicial  knowledge  is  taken  of  such  essential  historic  facta 
as  have  exercised  controlling  influence  on  the  commonwealth. 
The  same  rule  applies  to  any  matters  of  public  history  affect- 
ing the  whole  public:  12  Am.  &  Eng.  Ency.  of  Law,  174. 

The  fact  of  cession  and  segregation  of  a  portion  of  the  terri- 
tory of  a  state  to  exclusive  foreign  jurisdiction  and  control  is 
one  of  the  highest  acts  of  sovereignty,  and  one  which  affects 
the  people  of  the  state  at  large.  The  courts  of  New  York  have 
taken  judicial  knowledge  of  the  historical  fact  that  the  western 
portion  of  its  territory  was  by  its  own  act  cedied  to  Massachu- 
setts: People  y.  Snyder,  41  N.  Y.  397. 

In  Wills  V.  State,  3  Heisk.  141,  it  was  held  that  "  the  court 
will  take  judicial  notice  that  during  the  temporary  occupancy 
of  the  adjacent  grounds  used  by  the  United  States  forces  while 
preparing  cemetery-grounds,  the  jurisdiction  was  exclusive  in 
the  United  States,  so  that  the  state  could  not  punish  a  misde- 
meanor committed  therein  during  such  occupancy";  and  in 
Alabama  it  is  held  that  it  is  customary  for  the  courts  to  take 
judicial  knowledge  of  what  ought  to  be  known  within  the 
limits  of  their  jurisdiction:  Gordon  v.  Tweedy,  74  Ala.  232;  49 
Am.  Rep.  813. 

The  courts  in  Texas  have  taken  judicial  notice  of  the  exist- 
ence and  conditions  of  the  several  colonial  land  contracts  made 
with  individuals:  Hatch  v.  Dunn,  11  Tex.  708;  Rohertwn  v. 
Teal,  9  Tex.  344;  Wheeler  v.  Moody,  9  Tex.  372;  Williamaon  v. 
Simpson,  16  Tex.  433;  Chadoin  v.  Magee,  20  Tex.  476;  and 
this  court  has  held  that  it  takes  judicial  knowledge  of  the  fact 
that  the  Indian  Territory  is  beyond  the  jurisdiction  of  the  state 
of  Texas:  Conner  v.  State^  23  Tex.  App.  378.  In  BotUm  v.  Statet 
5  Tex.  App.  383,  32  Am.  Rep.  575,  it  is  held  that  courts  take 
tudicial  cognizance  of  the  territorial  extent  of  the  sovereignty 
and  jurisdiction  exercised  by  their  own  government;  citing  1 
Greenl.  Ev.,  sec.  6. 

It  is  unnecessary  to  discuss  other  questions  presented  on  this 
appeal,  because,  in  our  opinion  (for  the  reasons  above  stated), 
the  district  court  of  Webb  County  had  no  jurisdiction  to  hear 
and  determine  an  offense  committed  within  a  fort  belonging 
to  the  exclusive  jurisdiction  of  the  United  States,  and  therefore 
the  judgment  is  reversed  and  the  prosecution  dismiMed. 


Admissibiutt  or  CtRTirtiD  Copiks  in  Evidimob.  —  The  iteneral  rale  m  to 
the  uae  of  writing*  m  evideuc«  is,  that  the  origiualt  inuat  b«  produced,  or  the 
party  relying  apon  them  must  aatiafactorily  account  (or  their  non-prodactioo. 
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The  cases  in  which  secondary  evidence  is  thns  admissible  are  discnssed  in  the 
notes  to  Oeorgia  Pacific  R'y  Co.  v.  Strickland,  12  Am.  St.  Rep.  285;  WUeman 
r.  North  Pacific  R.  R.  Co.,  23  Am.  St  Rep.  140;  Roach  v.  PriveU,  24  Am.  St. 
Rep.  822.  As  respects  papers  of  a  private  nature,  this  rule  is  not  changed 
by  the  statates  providing  for  the  admission  of  certified  copies  in  evidence,  for 
such  copies  cannot  be  admitted,  unless  the  originals  have  been  lost  or  are  not 
under  the  control  of  the  parties  ofifering  the  copies:  Hicks  v.  Coleman,  25  Cal. 
122;  85  Am.  Dec.  103;  Barton  v.  Murrain,  27  Mo.  235;  72  Am.  Dec.  259;  and 
authorities  eited  in  the  notes  above  referred  to.  In  the  case  of  certain  public 
records,  however,  the  rule  has  been  relaxed  on  account  of  the  inconvenience, 
and  often  the  impossibility,  of  producing  the  originals,  and  statutes,  of  which 
the  one  mentioned  in  the  opinion  of  the  court  is  a  type,  have  provided  that 
in  these  instances  certified  copies  shall  be  received  in  evidence  in  all  cases  in 
which  the  original  would  be  evidence.  See  Hamrnat  v.  Emerson,  27  Me.  308,  46 
Am.  Dec.  598,  for  a  case  in  which  proof  of  papers  belonging  to  the  archives  of 
the  state  was  made  by  a  duly  authenticated  copy.  The  provisions  of  these 
statutes  being  peremptory,  it  follows  no  other  copy,  not  even  that  in  the 
original  record*book,  when  the  nature  of  the  transaction  leads  to  its  being  so 
registered,  can  be  substituted  for  the  one  prescribed  by  the  legislature. 

Judicial  Notice  or  Historical  Facts:  See  Conger  v.  Weaver,  6  Cal. 
548;  65  Am.  Dec.  528;  Lan/ear  v.  Meatier,  18  La.  Ann.  497;  89  Am.  Dec.  658; 
SwinnerUm  v.  ColumbkM  1.  Co.,  S7  N.  Y.  174;  93  Am.  Deo.  660. 


Hooper  v.  State. 

[SO  TlXAS  Apfkals,  4IZ.] 

Former  Acquitpal,  Plea  of,  Proof  Neoessart  to  Establish.  —  In  order 
to  establish  and  make  good  a  plea  of  former  acquittal,  the  defendant 
must  show  that  he  has  been  acquitted  of  the  accusation  against  him  in 
the  case  on  trial,  not  of  an  entirely  different  offense  growing  out  of  the 
same  transaction. 

FoRGKRY  —  Former  Acqcittal  of,  No  Bar  to  Prosecution  for  Uttering 
Instrument  Fobgbd.  —  The  forgery  of  an  instrument  and  the  passing  of 
a  forged  instrument  are  two  separate  and  distinct  offenses  under  the 
code  of  Texas,  and  under  an  indictment  for  forgery  a  party  cannot  be 
convicted  and  punished  for  passing  a  forged  instrument,  and  vice  versa* 
The  rule,  therefore,  that  a  party  ean  be  prosecuted  but  once  for  the 
same  transaction,  or  for  offenses  growing  out  of  the  same  transaction, 
does  not  obtain  in  cases  of  forgery  and  the  passing  of  forged  instruments, 
because  they  are  not  one  and  the  same  transaction,  and  an  acquittal  of  a 
charge  of  forgery  is  no  bar  to  a  prosecution  for  the  uttering  and  passing 
of  the  instrument  forged. 

Filling  im  Instrument  over  Gemuins  Signature  Forgbbt  when.  — 
Under  the  Texas  statute,  it  is  forgery  to  make,  with  intent  to  defraud 
or  injure,  a  written  instrument  by  filling  in  a  blank  instrument  over  a 
genuine  signature. 

Jvdgment  not  Disturbed  where  Evidbncb  Conflicting.  —  Where  the 
evidence  as  to  the  guilt  or  innocence  of  the  accused  is  directly  conflict- 
ing, the  appellate  coart  will  not  disturb  the  verdict  and  judgment. 
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Indictment  for  uttering  a  forged  instrument.  The  opinion 
states  the  case. 

Martin  and  JoneSy  for  the  appellant. 

R.  H.  Harrison^  assistant  attorney-general,  for  the  state. 

White,  P.  J.  The  indictment  in  this  case  charged  the 
appellant  with  uttering  or  passing  a  forged  instrument,  know- 
ing it  to  be  forged. 

He  pleaded  specially  a  former  acquittal,  in  bar  of  further 
prosecution  in  this  cause,  in  that  he  had  been  previously  in- 
dicted, tried,  and  acquitted  under  an  indictment  charging 
him  with  forgery  of  the  same  identical  instrument  which  ie 
the  subject-matter  of  the  prosecution  in  this  case;  and  in  sup- 
port of  his  said  plea,  he  set  up  as  part  thereof  the  indictment 
for  forgery  and  the  judgment  of  acquittal  at  his  trial  thereon. 
A  demurrer  and  motion  to  set  aside  said  special  plea  were 
interposed  on  behalf  of  the  state,  which  motion  was  sustained, 
and  the  special  plea  of  acquittal  stricken  out,  and  the  action 
of  the  court  in  this  matter  is  the  first  error  complained  of. 

It  is  insisted  the  two  offenses  grew  out  of  one  and  "  the  same 
transaction,"  and  the  state,  having  already  prosecuted  him  as 
to  the  one,  could  not  claim  the  right  to  further  try  and  con- 
vict him  for  the  other.  By  the  provisions  of  the  constitution, 
the  acquittal  of  the  defendant  exempts  him  from  the  second 
trial  or  a  second  prosecution  for  the  same  offense:  Code  Grim. 
Proc,  art.  21.  No  person  for  the  same  offense  shall  be  twice 
put  in  jeopardy  of  life  or  limb:  Bill  of  Rights,  sec.  14;  Code 
Crim.  Proc,  art.  9. 

In  order  to  establish  and  make  good  a  plea  of  former  acquit- 
tal, the  defendant  must  show  that  he  has  been  acquitted  of 
the  accusation  against  him  in  the  case  on  trial,  not  of  another 
or  entirely  different  offense  growing  out  of  the  same  transac- 
tion. In  autrefois  acquit  it  is  necessary  that  the  prisoner  could 
have  been  convicted  on  the  first  indictment  of  the  offense 
charged  in  the  second.  The  rule  seems  to  be  well  settled,  that 
a  former  trial  (on  a  plea  of  former  acquittal)  is  not  a  bar, 
unless  the  indictment  was  such  that  the  prisoner  might  have 
been  convicted  upon  proof  of  the  facts  set  forth  in  the  second 
indictment:  Simeo  v.  State,  9  Tex.  App.  388.  The  proof  must 
be  made  by  showing  the  identity  of  the  very  acts  or  omissions 
which  constitute  the  offense,  —  that  the  acts  which  constitute 
the  offeoBe  for  which  the  former  acquittal  was  had  are  the 
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very  acts  which  constitute  the  offense  on  trial:  Kain  v.  StatCj 
16  Tex.  App.  282. 

The  forgery  of  an  instrument  and  the  passing  of  a  forged 
instrument  are  two  separate  and  distinct  offenses  as  denounced 
by  our  code  (Pen.  Code,  arts.  431,  443),  and  separate  penal- 
ties are  affixed  to  the  commission  of  the  two  offenses:  Pen. 
Code,  arts.  442,  443.  Under  an  indictment  for  forgery,  a 
party  cannot  be  convicted  and  punished  for  passing  a  forged 
instrument,  and  vice  versa.  Even  if  it  be  admitted  that  a 
party  could  be  prosecuted  but  once  for  the  same  transaction, 
or  for  offenses  growing  out  of  the  same  transaction,  that  rule 
does  not  obtain  in  cases  of  forgery  and  the  passing  of  forged 
instruments,  because  they  are  not  one  and  the  same  transac- 
tion. The  instrument  must  be  forged  before  it  can  be  uttered 
or  passed.  We  are  clearly  of  opinion  that  the  court  did  not 
err  in  sustaining  the  state's  demurrer  to  and  striking  out  de- 
fendant's plea  of  former  acquittal. 

The  facts  in  this  case  show  that  appellant  was  the  confiden- 
tial employee  and  assistant  of  one  Atwood  upon  a  ranch;  that 
Atwood  gave  him  a  blank  draft,  already  signed  by  him,  with 
which  appellant  was  to  pay  off  a  party  who  was  to  do  certain 
work  upon  the  ranch,  to  wit,  plowing,  or  breaking  up  by  plow- 
ing, a  certain  number  of  acres  of  land.  When  the  plowing 
was  done,  appellant  was  to  fill  out  the  blank  draft  with  the 
amount  due  for  said  work,  draw  the  money  from  the  bank, 
and  pay  it  over  to  the  party  entitled  to  it.  The  plowing  was 
never  done  by  the  party  who  was  to  be  employed  for  that  pur- 
pose, nor  by  any  one  else,  and  appellant  filled  in  the  blank 
for  $250,  and  made  it  payable  to  himself  or  order  or  bearer, 
and  presented  the  same  at  the  bank,  and  had  it  cashed  and 
the  money  placed  to  his  credit.  These  facts,  unexplained, 
would  make  the  act  of  defendant  a  forgery  under  our  statute, 
which  declares  it  is  forgery  to  make,  with  intent  to  defraud  or 
injure,  a  written  instrument  by  filling  in  over  a  genuine  signa- 
ture, etc.:  Pen.  Code,  art.  440;  and  it  would  clearly  be  an 
offense  to  pass  as  true  such  forged  instrument  in  writing. 

The  defense  was,  that  Atwood  was  indebted  to  defendant  for 
work  and  labor  done  in  and  upon  his  ranch,  and  that  appel- 
lant, having  demanded  a  settlement  with  Atwood,  had  re- 
ceived from  him  the  blank  draft,  in  order  that  defendant  might 
fill  out  the  same  with  the  amount  which  he  claimed  to  be  due 
him  for  his  said  services,  and  collect  the  same  from  the  bank 
and  pay  himself.     In  order  to  meet  and  controvert  this  de- 
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fense,  the  prosecution  showed  by  the  testimony  of  Atwood  th» 
nature  and  character  of  defendant's  employment  by  him;  the 
fact  that  he  had  paid  hira  off  by  drafts  which  had  been  cashed 
at  the  bank;  and  by  defendant's  receipts  upon  certain  ac- 
counts which  the  defendant  had  presented,  and  which  were 
allowed,  for  services  rendered,  and  for  moneys  advanced  by^ 
him  for  Atwood. 

The  main  tenor  of  defendant's  bills  of  exception  complains 
of  certain  testimony  admitted  and  rejected  with  regard-  to 
these  collateral  bills  and  receipts,  and  a  certain  written  in- 
strument of  agreement  for  compromise  between  the  parties 
with  a  view  to  a  settlement  between  them.  In  the  attitude  in 
which  these  matters  are  presented,  we  do  not  believe  the  court 
erred  in  its  rulings  complained  of.  There  was  direct  and  pos- 
itive contradiction  between  the  testimony  of  Atwood  on  the 
one  hand,  and  of  the  defendant,  who  testified  in  his  own  be- 
half, on  the  other,  and  these  matters  tend,  so  far  as  admitted,. 
to  elucidate  and  throw  light  upon  the  questions  in  dispute. 

The  court  did  not  err  in  excluding  the  testimony  of  one  of 
the  defendant's  expert  witnesses  with  regard  to  an  examina- 
tion made  by  him  with  a  microscope  of  a  receipt  given  by  the 
defendant,  because  the  witness  did  not  show  himself  to  be  an 
expert  in  microscopic  investigations. 

The  court  did  not  err  in  excluding  a  certain  telegraphic 
dispatch,  mentioned  in  defendant's  bill  of  exceptions  No.  2^ 
as  -the  same  was  irrelevant,  immaterial,  and  did  not  tend  to 
elucidate  any  matter  in  issue  in  the  case. 

We  have  given  this  case  our  most  earnest  consideration,  and 
our  conclusion  is,  that  no  reversible  error  has  been  committed 
upon  the  trial  in  the  court  below.  As  to  the  evidence,  we 
have  already  stated  that  it  was  directly  conflicting  in  so  far  as 
the  two  principal  witnesses  were  concerned.  If  the  testimony 
of  Atwood,  the  state's  witness,  is  to  be  believed,  then  the  prose- 
cution has  unquestionably  made  out  and  fully  sustained  the 
crime  as  alleged  in  the  indictment.  To  determine  and  settle 
this  conflict  was  a  matter  peculiarly  within  the  province  of 
the  jury,  and  they  have  determined  it  adversely  to  the  appel- 
lant. The  learned  judge  who  tried  the  case  below,  and  heard 
the  witnesses  testify  upon  the  stand,  refused  to  set  aside  the 
verdict  and  grant  a  new  trial.  He  was  in  a  much  better  con- 
dition or  situation  than  this  court  is  to  judge  as  to  the  merits 
and  conclusiveness  of  the  testimony.  Upon  this  attitude  of 
the  case  as  presented  in  the  record,  we  do  not  feel  that  wo 
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would  be  warranted  in  disturbing  the  verdict  and  judgment, 
«Qd  the  judgment  is  therefore  affirmed. 


FoRMBB  AoQaiTTAL  —  Plsa  ov  —  PfiooF  TO  ESTABLISH.  —  To  nutain  a 
flea  of  autrefois  acquit,  a  legal  acquittal,  by  judgmeut  upoa  trial,  by  a  rer* 
<lict  of  a  petit  jury,  must  be  showa:  State  v.  Hormby,  8  Rob.  (La.)  583;  41  Am. 
Dec.  314,  and  note.  Former  acquittal  is  not  a  bar  to  a  subsequent  proseou* 
tioQ,  unless  the  accused  could  have  been  convicted  upon  the  first  indictmeat 
apoa  proof  of  the  facts  averred  in  the  second:  Dominkk  r.  State,  40  Ala.  680; 
"91  Am.  Deo.  496,  and  note.  Former  acquittal  or  oonTlctioo  as  a  defense  i« 
4iscussed  in  notes  to  People  ▼.  Bentiey,  11  Am.  St.  Rep.  228;  StaU  r.  Noah, 
41  Am.  Rep.  475. 

FOROBRT  —  USB   0?  GEN0INB    SiGNATCRB  —  InTKHT    TO    DSTllACD. — The 

ofifender  may  be  guilty  of  the  false  making  of  an  instrument  though  he  signed 
tiia  own  name,  if  it  is  false  and  calculated  to  deceive  one  who  gives  credit  to 
it  as  authentic:  Gommonwealth  v.  WiUon,  89  Ky.  157;  25  Am.  St.  Rep.  528, 
•and  note.  When  the  procuring  of  a  genuine  signature  is  a  false  making,  see 
extended  note  to  Arnold  v.  Co«t,  22  Am.  Deo.  309,  3ia 
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[30  Texas  Appeals,  419.] 

liuRDKii  BT  Poison  —  Declarations  op  Injured  Person  Admissible  as 
Rks  GESXiB  WHB.N.  —  Where  the  indictment  charges  the  defendant 
with  intent  to  murder  two  persons  by  mingling  poison  in  coffee,  and  the 
evidence  shows  that  on  the  evening  after  the  burial  of  one  of  the  persons 
poisoned,  the  other  one  had  a  severe  fit,  and  as  soon  as  he  irai  able  to 
•peak,  said,  "  Go  for  the  doctor,  quick !  I  have  taken  another  cnp  of  that 
eoffee,  and  it  is  about  to  kill  me,"  these  declarations  are  admissible  in 
•videnoe  m  part  of  the  ret  gestae, 

Tbxdiot  tok  Mvsdbb  Which  does  hot  Fikd  Dkobbe,  Void.  —  The  follow, 
ing  verdict  in  a  trial  for  murder  by  poisoning:  "  We,  the  jnry,  find  the 
defendant  guilty,  and  assess  his  punishment  at  confinement  in  the  peni* 
tentiarj  for  life,"  —  is  fatally  defective  and  void,  because  the  jnry  fail  to 
find,  as  they  are  required  by  the  statute  to  do,  whether  the  murder  is  of 
the  first  or  second  degree.  The  statute  requiring  the  jury  to  find  the 
<degree  of  the  mnrder  is  imperative,  and  the  fact  that  the  murder  is  com- 
mitted by  poisoning,  which  iaper  se  murder  in  the  first  degree^  does  not 
affect  the  ease. 

AOOUSBD  EMTITLU)  to  PsBSdMFTIOV  OF  INNOOKNOB  AKD  RXAMlTABUi  DoiTBT. 

—  A  defendant  in  a  criminal  case  is  entitled  to  the  presumption  of  inno* 
eence  and  reasonable  doubt,  and  a  charge  to  the  jury,  whioh,  in  effect, 
requires  them  to  believe  from  the  evidence  adduced  that  the  defendant 
is  innocent  before  they  can  acquit  him,  is  erroneous. 

Indictment  for  murder.     The  opinion  states  the  oaie. 

!Ko  briefs  on  file  for  either  party. 
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White,  P.  J.  This  is  the  second  appeal  in  this  case.  On 
the  former  appeal,  which  is  reported  in  29  Tex.  App.  150  et 
seq.,  the  judgment  was  reversed  on  account  of  the  erroneous 
rejection  of  certain  testimony  and  the  defect  in  the  fifth  para« 
graph  of  the  charge  of  the  court. 

Defendant's  fourth  bill  of  exceptions  was  reserved  to  the  ad- 
mission by  the  court,  over  the  objection  of  the  defendant,  of 
the  testimony  of  the  witness  Davis,  to  the  eflfect  that  on  the 
afternoon  of  the  day  on  which  Elizabeth  Rucker  was  buried, 
and  after  she  was  buried,  he  (the  witness)  was  at  the  house  of 
H.  P.  Rucker,  and  looking  through  the  window,  saw  that  H.  P. 
Rucker  had  fallen  off  of  his  bed  with  a  hard  fit;  that  he  at 
once  went  in  to  pick  him  up,  and  placed  him  back  on  the  bed; 
that  as  soon  as  Rucker  could  speak,  he  said:  "  Go  for  the  doc- 
tor, quick  1  I  have  taken  another  cup  of  that  cofiee,  and  it  is 
about  to  kill  me."  Defendant's  objection  to  this  testimony 
was,  that  it  was  hearsay  and  immaterial.  We  are  of  opinion, 
the  state,  having  shown,  prior  to  the  death  of  Elizabeth  Rucker, 
that  H.  P.  Rucker  had  also  had  fits  would  perhaps  be  enti- 
tled to  prove  that  he  continued  to  have  other  like  fits  subse- 
quent to  the  death  of  said  Elizabeth  Rucker. 

The  main  objection  is,  that  his  declaration  that  he  had  taken 
"  another  cup  of  that  coffee  "  was  hearsay  and  inadmissible, 
the  defendant  not  being  present.  The  indictment  alleged  that 
strychnine  or  other  poison  had  been  mingled  with  water  and 
coffee  for  the  purpose  of  and  with  the  intent  to  kill  both  H.  P. 
Rucker  and  Elizubeth  Rucker,  and  that  the  said  parties  had 
drank  said  water  and  coffee,  and  were  so  poisoned;  and  this 
allegation  was  proved.  As  stated  above,  it  was  legitimate  to 
prove  that  H.  P.  Rucker  continued  to  have  fits  after  the  death 
of  Elizabeth  Rucker.  If  this  be  so,  then  the  rule  is  well  set- 
tled. Mr.  Greenleaf  says:  "  Whenever  the  bodily  or  mental 
feelings  of  an  individual  are  material  to  be  proved,  the  usual 
expressions  of  such  feelings,  made  at  the  time  in  question,  are 
also  original  evidence":  1  Greenl.  Ev.,  sec.  102. 

In  the  well-considered  case  of  Travelers  Ins.  Co.  v.  Motley^ 
8  Wall.  397,  and  which  is  now  the  leading  case  upon  this  sub- 
ject, the  supreme  court  of  the  United  States  held  that  "  the 
declarations  of  a  party  himself,  to  whomsoever  made,  are  com- 
petent evidence,  when  confined  strictly  to  §uch  complaints, 
expressions,  and  declamations  as  furnish  evidence  of  a  present 
existing  pain  or  malady,  to  prove  his  condition,  ills,  pains,  and 
symptoms,  whether  arising  from  sickness  or  from  injury  by 
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accident  or  violence Where  the  principal  fact  is  the 

fact  of  bodily  injury,  the  res  gestae  are  the  statements  of  the 
cause  made  by  the  injured  party  almost  contemporaneously 
with  the  occurrence  of  the  injury,  and  those  relating  to  the 
consequences,  made  while  the  latter  subsisted  and  were  in 
progress";  citing  Bacon  v.  Inhabitants,  7  Cush.  586;  Thomp- 
son V.  Trevanion,  Skin.  402;  Aveson  v.  Kinnaird,  6  East,  197; 
King  v.  Foster,  6  Car.  &  P.  325;  Commonwealth  v.  McPike,  3 
Cush.  181;  50  Am.  Dec.  727;  Beaver  v.  Taylor,  1  Wall.  637; 
Cox  V.  State,  8  Tex.  App.  254;  34  Am.  Rep.  746.  The  witness's 
declaration  as  to  the  cause  of  his  bodily  suffering  was  compe- 
tent and  admissible. 

There  is  a  bill  of  exceptions  in  the  record  reserved  in  the 
court  below  to  the  sufSciency  of  the  verdict  of  the  jury.  The 
verdict  is  in  these  words,  to  wit:  "  We,  the  jury,  find  the  de- 
fendant guilty,  and  assess  his  punishment  at  confinement  in 
the  penitentiary  for  life.  C.  F.  Sanders,  foreman."  Appel- 
lant was  charged  in  the  indictment  with  murder  by  poisoning, 
and  we  presume  it  was  the  intention  of  the  jury  to  find  him 
guilty  of  murder  in  the  first  degree,  from  the  penalty  assessed, 
and  because  the  murder  was  committed  by  poisoning.  Mur- 
der committed  by  poisoning  is  per  se  murder  in  the  first  de- 
gree:  Pen.  Code,  art.  606. 

But  our  statute  requires  in  all  cases  of  murder,  whether 
committed  by  poisoning,  or  through  violence  applied  directly 
to  the  person,  that  "if  the  jury  shall  find  any  person  guilty  of 
murder,  they  shall  also  find  ....  whether  it  is  of  the  first 
or  second  degree;  and  if  any  person  shall  plead  guilty  to  an 
indictment  for  murder,  a  jury  shall  be  summoned  to  deter- 
mine what  degree  of  murder  he  is  guilty  of;  and  in  either  case 
they  shall  also  find  the  punishment" :  Pen.  Code,  art.  607. 
This  statute  is  imperative,  and  a  verdict  for  murder  which 
does  not  find  the  degree  is  absolutely  void:  Willson's  Crim. 
Stats.,  sec.  1051. 

In  Zwicker  v.  State,  27  Tex.  App.  539,  it  is  held:  "The  stat- 
ute expressly  requires  that  in  convictions  for  murder  the  ver- 
dict shall  specify  the  degree  of  murder  of  which  the  defendant 
is  guilty.  The  failure  of  the  verdict  to  bo  specify  the  degree 
is  cause  for  reversal." 

An  exception  was  also  taken  to  the  fourth  paragraph  of  the 
court's  charge,  as  follows:  "If,  on  the  contrary,  3'ou  believe 
from  the  evidence  that  the  defendant,  acting  either  alone  or 
in  concert  with  Jeff  Wood,  did  not  mingle  and  cause  to  be 
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mingled  certain  poison  called  '  strychnine,'  or  other  poison, 
with  water  and  coffee,  with  the  intent  to  injure  and  kill  H.  P. 
Rucker  and  Elizabeth  Rucker,  and  did  not  poison  and  kill 
Elizabeth  Rucker,  then  you  will  find  the  defendant  not  guilty." 
This  is  substantially  the  same  character  of  charge  as  given  in 
the  fifth  paragraph  of  the  charge  of  the  court  on  the  former 
appeal,  and  for  the  reasons  in  the  opinion  on  the  former  ap- 
peal, which  held  said  fifth  paragraph  illegal,  we  think  this 
fourth  paragraph,  above  quoted,  is  also  illegal:  Johnson  v. 
State,  29  Tex.  App.  151;  Moore  v.  State,  28  Tex.  App.  377. 

Because  the  verdict  of  the  jury  is  wholly  insufficient,  and 
because  of  the  error  in  the  fourth  paragraph  of  the  court's 
charge  to  the  jury,  the  judgment  is  reversed  and  the  cause  re- 
manded.   

EVIDBNCB  —  DkCLARATTONS  Of  INJURED  PERSONS  AbMISSIBLB  AS  PaRT 
OF  Rbs  Gestm  when. — The  declarations  of  a  negro  woman,  made  about 
half  an  hour  after  she  was  injured,  showing  when,  bow,  and  by  whom  she 
was  injured,  are  admissible  as  part  of  the  rea  gestae  after  her  death,  on  the 
trial  of  the  person  accused  of  killing  her:  Lewis  v.  Stale,  29  Tex.  App.  201; 
25  Am.  St.  Rep.  720,  and  note;  note  to  Rhodes  v.  Slate,  25  Am.  St.  Rep.  436; 
to  the  same  effect,  see  Kirby  v.  CommonweaUh,  77  Va.  681;  46  Am.  Rep.  747, 
and  note;  Monday  v.  Stale,  32  Ga.  672;  79  Am.  Dec  314,  and  note;  ex* 
tended  note  to  St^ite  v.  Mollsse,  58  Am.  Rep.  184. 

Homicide  —  Verdict  for  Murder  must  Specify  Deorbb. — Where  the 
statute  divides  murder  into  two  degrees,  and  provides  that  the  jury  must 
specify  the  degree,  a  verdict  of  guilty  of  murder,  without  specifying  the  de* 
gree,  is  bad,  and  no  judgment  can  be  rendered  on  it:  State  v.  Rover,  10  Nev. 
.388;  21  Am.  Rep.  745;  Hojan  v.  State,  80  Wis.  428;  11  Am.  Rep.  675.  Th« 
jury  before  whom  any  person  indicted  for  murder  shall  be  tried,  if  they  find 
such  person  guilty  thereof,  shall  designate  by  their  verdict  whether  it  b« 
murder  of  the  first  or  second  degree:  State  v.  Lindsey,  19  Nev.  47;  3  Am.  Sk 
Rep.  776. 

Criminal  Law.  —  Accused  Entitled  to  Phesumptioit  of  Innocknci 
AND  Reasonable  Doubt:  See  note  to  Rhodes  v.  State,  26  Am.  St.  Rep.  436. 
The  guilt  of  an  accused  must  be  proved  beyond  a  reasonable  doubt:  Bennett 
V.  St^tte,  86  Ga.  401;  22  Am.  St.  Rep.  465,  and  note;  StaU  v.  Hoxsie,  15 
R.  I.  1;  2  Am.  St.  Rep.  8.38,  and  note;  MUrhell  v.  State,  22  Ga.  211;  68  Am. 
Deo.  493,  and  note.  An  instruction  that  "  defendant  is  presumed  to  be  inno< 
cent  until  his  guilt  is  established  by  the  evidence,  to  the  satisfaction  of  the 
jury,  beyond  a  reasonable  doubt,"  is  a  substantial  compliance  with  the  stat> 
ute:  McDnde  v.  State,  27  Tex.  App.  641;  11  Am.  St.  Rep.  216.  The  rule 
that  in  criminal  cases  the  defendant  is  entitled  to  the  benefit  of  a  rftasonable 
doubt,  applies  not  only  to  the  case  as  made  by  the  prosecution,  but  also  as 
to  any  defense  offered:  People  v.  Downs,  123  N.  Y.  558.  On  a  trial  for  mur- 
der, an  instruction  "  that  the  absence  of  all  evidence  of  an  inducing  cause  or 
motive  to  commit  the  crime,  when  the  fact  is  in  reasonable  doubt  as  to 
who  committed  it.  affords  a  stroni;  presumption  of  innocence,"  asked  for  by 
the  defense,  should  have  been  given:    Vawjhan  ▼.  CommoHwealth,  86  V'a.  671. 


934  McLain  v.  Statb.  [Texas, 

McLatn  V.  Statb. 

(30  Tbxas  Appbals,  482.] 

BvROLART  —  PooT-TRACKs,  Testimont  A3  TO,  Admissiblr.  —  On  ft  trial  for 
burglary,  a  wituess  may  testify  that  he  measured  the  foot-tracks  found 
at  the  place  where  the  burglary  was  committed;  that  he  also  examined 
the  shoe  that  defendant  had  on  just  after  the  burglary;  and  that  upon 
placing  the  shoe  in  the  track,  he  found  that  it  fitted  exactly.  Such  tcs- 
timouy  is  not  inadmissible  as  calling  for  the  opinion  of  the  witness. 

Cbarob  of  Court  to  Jury  must  be  Certified  and  Filed.  —  A  charge  of 
the  court  to  the  jury,  which  is  neither  signed  by  the  judge  nor  in  any 
manner  certified  by  him,  cannot  be  considered  by  the  appellate  court  for 
any  purpose,  since  the  statute  requires  that  such  charge  shall  be  certified 
by  the  judge,  filed  among  the  papers  in  the  cause,  and  constitute  a  part 
of  the  record. 

Indictment  for  burglary.     The  opinioD  Btates  the  case. 
Smith  and  Wear,  for  the  appellant. 
No  brief  oq  file  for  the  state. 

Davidson,  J.  Over  defendant's  objection,  the  state  was 
permitted  to  prove  by  the  witness  Long  that  he  measured 
tracks  found  at  the  place  of  burglary;  that  he  also  examined 
the  shoe  defendant  had  on  just  after  the  commission  of  the 
offense;  and  that  upon  placing  the  shoe  in  the  track,  he  found 
that  it  fitted  exactly.  The  defendant  objected  to  this  evidence, 
because  it  called  for  and  elicited  the  opinion  of  the  witness, 
and  was  therefore  inadmissible. 

It  was  not  error  to  permit  this  witness  to  state  his  opinion 
as  to  the  comparison  of  the  tracks  and  the  shoe,  and  their  cor- 
respondence with  each  other,  nor  was  it  error  to  permit  the  wit- 
ness to  state  the  result  of  his  comparison  of  the  shoe  and  the 
track  after  placing  the  shoe  in  the  track.  The  admissibility 
of  such  testimony  is  not  an  open  question  in  this  state:  Kemp 
V.  State,  28  Tex.  App.  519;  Clark  v.  State,  28  Tex.  App.  189; 
19  Am.  St.  Rep.  817;  Thompson  v.  State,  19  Tex.  App.  594. 

There  is  in  the  record  what  purports  to  be  a  charge  of  the 
court,  but  it  is  neither  signed  by  the  judge  nor  in  any  manner 
certified  by  him.  We  are  not  authorized  to  consider  it  for 
any  purpose.  Our  statute  requires  that  "  the  general  charge 
given  by  the  court,  as  well_as  those  given  and  refused  at  the 
request  of  either  party,  shall  be  certified  by  the  judge  and 
filed  among  the  papers  in  the  cause,  and  shall  constitute  a 
part  of  the  record  of  the  cause  ":  Code  Grim.  Proc,  art.  680; 
Williama  v.  State,  18  Tex.  App.  409;  Smith  v.  State,  1  Tex. 
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A  pp.  408;  Lindsay  v.  State,  1  Tex.  App.  584;  West  v.  State,  ^ 
Tex.  App.  209;  Hubbard  v.  State,  2  Tex.  App.  506;  Hendersoih 
V.  State,  5  Tex.  App.  134.  This  omission  was  called  to  the- 
court's  attention  in  the  motion  for  a  new  trial,  but  he  promptly- 
overruled  the  motion.  We  see  no  reason  for  such  errors.  Th©^ 
court  should  bow  in  submission  to  the  express  statutory  will 
of  the  law-making  power. 

For  this  error  of  the  court,  the  judgment  will  be  reversed 
and  the  cause  remanded.       

Criminal  Law  —  Evidencb  —  Foot-prints.  —  On  a  trial  for  murder,  th» 
prosecution  was  allowed  to  prove  that  the  oommitting  magistrate  had  com* 
polled  the  prisoner  to  make  his  foot-print*  in  an  ash-heap,  and  that  they  cor> 
responded  with  foot-prints  found  at  the  scene  of  the  crime,  and  it  was  heldb 
not  error:  Walker  ▼.  State,  7  Tex.  App.  245;  32  Am.  Rep.  595,  and  Dote.. 
The  defendant's  counsel,  in  the  course  of  his  argument  in  a  trial  for  felony^ 
said  that  the  jury  might  try  for  themselves  whether  such  boots  as  the  wit- 
nesses for  the  prosecution  described  would  make  such  tracks  as  they  d*> 
scribed.  Some  of  the  jury,  without  leave  of  the  court,  tried  the  experiment^ 
and  a  verdict  of  conviction  was  set  aside  therefor:  Slate  v.  Sanders,  68  Mo, 
a02;  30  Am.  Rep.  782;  see  StaU  r.  Oraham,  74  N.  0.  646;  21  Am.  Rep.  493w 


Lopez  v.  State. 

(80  Tkxas  Appcals,  487.] 

Iksanb  Witnkw  Ihcompbtknt  to  Tsstitt  in  Criminal  Cass.  —On  a  triai 
for  rape,  a  prosecuting  witness,  who  was  insane  at  the  time  of  the  com- 
mission of  the  offense,  and  is  insane  at  the  time  of  the  trial,  eannot  b* 
permitted  to  testify  over  the  objection  of  the  defendant,  aader  the  pn^ 
visions  of  the  Texas  Code  of  Criminal  Procedure. 

Indictment  for  rape.    The  opinion  states  the  case. 

No  brief  on  file  for  appellant 

R.  H.  Harrison,  assistant  attorney-general,  for  the  itata. 

White,  P.  J.     Appellant  was  convicted  of  rape. 

There  is  but  one  single  question  to  be  determined,  \n  mrder 
to  dispose  of  this  appeal.  The  conviction  rests  mainly,  as  to 
the  corpus  delicti,  upon  the  testimony  of  the  prosecutrix.  8h» 
was  a  negro  woman;  the  defendant  was  a  Mexican.  She  wa» 
crazy,  and  tlie  Mexican  had  lost  some  fingers  off  of  his  hand. 

This  prosecution,  however,  was  not  based  upon  the  latter 
clause  of  article  528  of  our  Penal  Code,  which  makes  it  rap» 
per  se  to  have  carnnl  knowledge  of  a  woman  being  so  mentally- 
diseased  at  the  time  as  to  have  no  will  to  oppose  the  carnal 
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act,  the  person  having  carnal  knowledge  of  her  knowing  her 
to  be  80  mentally  disease'd:  Willson's  Grim.  Stats.,  sec.  905. 

When  the  prosecutrix  was  called  to  the  stand,  defendant's 
•counsel  requested  and  was  accorded  permission  of  the  court  to 
test  her  competency  as  a  witness  upon  her  voir  dire^  the  objec- 
tion to  her  competency  being  that  she  was  insane  at  the  time 
the  offense  occured  about  which  she  was  called  to  testify,  and 
that  she  was  still  insane  at  the  time  she  was  proposed  as  a 
witness;  that  she  did  not  possess  sufficient  intellect  to  relate 
transactions;  and  that  she  did  not  understand  the  nature  or 
obligations  of  an  oath.  The  court  directed  the  examination  to 
be  had  with  regard  to  her  competency,  which  resulted  in  the 
following  questions  and  answers,  as  shown  by  the  bill  of  ex- 
ceptions: — 

"Q.  What  is  your  name?  A.  They  put  Mary  Simmons  to 
me  this  year. 

*'Q.  What  did  they  put  to  you  last  year?  A.  They  put 
Mary  Kirks  to  me. 

*'  Q.  What  did  they  put  to  you  the  year  before  that?  h , 
They  put  me  in  the  prison. 

"Q.  Do  you  know  what  that  gentleman  there,  the  clerk.^ 
did  when  you  and  he  held  up  your  hands?    A.  No,  sir. 

"  Q.  Do  you  know  what  he  said  to  you?    A.  No,  sir. 

"  Q.  Do  you  know  what  it  is  to  be  sworn  in  court?    A.  Ifc 
is  to  speak  against  the  truth. 

"  Q.  If  you  were  to  swear  falsely  against  this  man  and  die, 
what  would  become  of  you?  A.  I  would  go  to  heaven  and 
eing  praises  forevermore. 

"  Q.  If  you  were  to  swear  falsely  against  this  man,  what 
would  be  done  with  you  here  on  earth?  A.  I  guess  I  would 
be  prosecuted  or  put  under  bond. 

"  Q.  If  you  were  to  swear  falsely  here  in  court,  do  you  think 
you  would  be  punished?  A.  I  don't  know.  I  don't  think  I 
ought  to  be  punished,  because  I  have  been  punished  enough 
already. 

"  Q.  Do  you  know  what  you  came  here  for?  A.  I  guess  I 
•came  here  to  read  the  fourth  chapter  of  Proverbs. 

"Q.  Do  you  know  on  what  day  Christmas  comes?    A.  No. 

"Q.  Do  you  know  what  day  of  the  month  the  Fourth  ot' 
July  comes  on?    A.  No. 

"  Q.  Do  you  know  what  day  of  the  week  Good  Friday  comes 
on?     No,  sir. 
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"Q.  Do  you  know  what  day  of  the  week  Easter  Sunday 
comes  on?     A.  No,  sir. 

"Q.  What  year  were  you  born?  A.  In  the  year  thirty- 
three. 

"Q.  Where  were  you  born?    A.  In  Texas. 

"Q.  In  what  part  of  Texas?     A.  In  Texas. 

"Q.  Where  is  that?    A.  In  Georgia. 

"Q.  Have  you  a  husband?    A.  I  used  to  have. 

"Q.  He  was  a  lawyer,  wasn't  he?     A.  Yes,  sir. 

"Q.  And  a  doctor,  too,  wasn't  he?     A.  Yes. 

"Q.  And  wasn't  he  a  preacher,  too?  A.  Yes,  but  that 
wasn't  part  of  his  constitution. 

•*Q.  How  many  children  have  you?    A.  Seven,  I  believe. 

"  Q.  They  are  all  the  same  size,  are  they  not?    A.  Yes. 

"Q.  Where  are  they  now?  A.  Some  of  them  are  in  Texas 
and  some  over  in  the  Red  Sea. 

"Q.  What  church  do  you  belong  to?  A.  The  Catholio 
Baptist. 

"  Q.  Have  not  you  some  fine  farms?  A.  I  did  have,  but 
dropped  them  all  into  my  shipmate. 

"Q.  Who  is  your  shipmate?    A.  Mr.  Caldwell. 

"  Q.  Where  do  you  and  your  shipmate  go?  A.  Down  on 
the  bay. 

"  Q.  Where  is  the  bay?  A.  Over  in  Georgia,  by  the  Red 
Sea. 

"  Q.  You  travel  a  great  deal,  do  you  not?    A.  Yes. 

"Q.  How  long  do  you  stay?     A.  One,  two,  or  three  days. 

"  Q.  Where  do  you  go?     A.  Up  to  Georgia. 

"  Q.  Do  you  go  to  Europe,  too?     A.  Yes,  sir. 

"  Q.  Don't  you  go  to  Asia,  too?     A.  Yes. 

"  Q.  Don't  you  go  to  Africa,  too?     A.  Yes. 

"Q.  How  do  you  come  back?  A.  With  my  shipmate,  on 
the  bay." 

The  defendant's  counsel  here  informed  the  court  that  he 
did  not  care  to  further  examine  the  witness  on  her  rotr  dire  as 
to  her  competency,  but  would  introduce  otiitr  testimony  on 
that  point.  Whereupon  the  court  suggested  that  he  would 
like  to  hear  the  witness  questioned  as  to  the  case  about  which 
she  was  called  to  testify  before  passing  upon  her  competency 
as  a  witness,  and  directed  the  district  attorney,  representing 
the  state,  to  proceed  and  examine  her  as  to  the  facts  and  cir- 
cumstances of  the  case  about  which  she  was  callt'd  to  testify 
as  a  witness,  stating  to  the  counsel  for  the  defendant  that  be 
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would  reserve  his  decision  as  to  the  competency  of  the  witness 
until  she  had  been  so  examined  by  the  district  attorney,  and 
until  the  defendant  should  have  introduced  such  other  wit- 
nesses as  he  might  choose  to  establish  her  incompetency. 

Thereupon  the  district  attorney  proceeded  to  examine  the 
witness,  the  said  Mary  Simmons,  she  being  the  person  alleged 
to  have  been  raped  by  defendant,  said  examination  proceeding 
as  follows:  The  district  attorney,  pointing  to  the  defendant, 
asked  the  witness: — 

"  Q.  Do  you  know  this  man?    A.  No,  sir. 

*'Q.  Did  you  ever  see  him  before?    A.  No,  sir. 

"  Q.  Mary,  this  man  is  here  charged  with  raping  you.  Now, 
tell  us,  did  he  ever  do  anything  wrong  to  you?  Didn't  you 
have  cockle-burrs  in  your  hair  and  dress,  and  dirt  on  your 
neck?    A.  Oh,  yes,  sir. 

"  Q.  Now,  Mary,  go  on  and  tell  us  all  about  it.  A.  Well, 
he  came  up  to  Nelson  Harper's  house,  where  I  was,  and  was 
fooling  with  me  in  the  house,  and  I  went  out  from  the  house 
and  started  off  from  him,  and  he  came  out  behind  me,  and 
went  around  and  met  me,  and  he  came  up  to  me  and  caught 
hold  of  me,  and  tried  to  get  me  down,  but  I  wouldn't  do  it; 
and  we  fought  and  tussled  around  there  until  we  fell.  But 
I  was  as  strong  as  he  was,  and  fell,  not  right  on  top,  but  more 
on  top  than  he  did,  but  he  turned  me  over,  and  got  up  my 
clothes,  and  *  rutted  '  me.  I  got  up,  and  pulled  up  his  shirt- 
tail,  and  took  a  stick,  and  whipped  him  good.  I  did  n't  want 
him  to  do  what  he  did.  I  didn't  consent  to  it.  I  hallooed 
while  he  was  doing  me  that  way. 

"Q.  Now,  Mary,  who  was  it  that  did  you  that  way?  Was 
it  this  defendant  here?  [pointing  to  him].  A.  Let  me  see  his 
hand.  [Defendant  held  up  his  hand,  and  she  proceeded.] 
Yes,  he  is  the  man.  I  know  he  is  the  man  who  '  rutted '  me. 
I  know  him  by  his  hand  having  some  fingers  off.  I  know  his 
clothes,  too. 

"Q.  Well,  what  did  you  do  then,  Mary?  A.  I  went  right 
straight  and  told  Lou  Harper  and  Lawyer  Burditt  about  it." 

The  district  attorney  here  announced  that  he  was  through 
with  the  witness,  and  upon  cross-examination  by  defendant's 
counsel,  she  testified  as  follows:  — 

"  I  was  n't  glad  of  it.  I  wish  he  had  n't.  He  just  caught 
hold  of  me,  and  we  tussled  around.  Yes,  I  did  give  him  a 
good  whipping  with  a  stick  as  soon  as  I  got  up.  No,  there 
wasn't  about  ten   people  passed   while  he   had   me  down; 
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there  was  n't  but  about  one,  two,  or  three.  As  soon  as  I  got 
up  I  went  down  to  '  pulk ';  that  is,  down  on  the  bay,  over  in 
Georgia.  It  was  a  Mexican  who  did  me  that  way.  I  know 
every  Mexican  in  this  country.  There  is  about  sixty  million 
of  them.  The  white  folks  are  all  turning  to  Mexicans.  I 
have  talked  to  a  billion  people  about  this  case.  I  oame  here 
from  the  Red  Sea." 

We  think  that  this  examination  clearly  shows  that  the 
prosecutrix  was  insane  at  the  time  said  examination  was  had. 
In  addition  thereto,  several  witnesses  were  introduced  who  were 
well  acquainted  with  her,  who  testified  that  she  was  insane, 
and  bad  been  insane  for  several  years,  and  such  was  shown  to 
b«  her  reputation  throughout  the  community  in  which  she 
Uved.  It  was  also  shown  that,  previous  to  the  occurrence  com- 
plained of,  she  had  been  confined  in  a  lunatic  asylum  as  an 
insane  person. 

Dr.  Clark,  a  medical  expert,  who  had  heard  the  testimony 
of  the  prosecutrix  and  the  other  witnesses  who  testified  on  the 
subject,  declared  that,  in  his  opinion,  the  prosecutrix  was  in- 
sane; that  her  insanity  was  of  a  permanent  character;  that 
he  did  not  believe  that  she  had  any  lucid  intervals;  that  she 
was  not  only  insane  now  (at  the  time  of  the  trial),  but  that  she 
was  insane  at  the  time  of  the  alleged  rape;  that  she  is  not 
competent  and  able  to  understand  the  nature  and  obligation 
of  an  oath,  and  does  not  know  right  from  wrong.  Dr.  Miller, 
another  medical  expert,  fully  sustained  the  testimony  of  Dr. 
Clark. 

Notwithstanding  this  testimony  as  to  her  sanity,  or  rather 
insanity,  the  court  overruled  the  objection  of  defendant,  and 
permitted  the  prosecutrix  to  testify;  and  as  heretofore  stated, 
it  was  by  her  testimony  alone  that  the  corpxts  delicti  was 
proved. 

In  his  work  on  criminal  evidence,  Mr.  Wharton  says:  "  In- 
sanity, unless  amounting  to  entire  extinction  of  reason,  is  not 
considered  ground,  for  absolute  exclusion  from  the  witness- 
box.  It  is,  however,  admissible,  in  order  to  affect  his  credit, 
to  prove  that  witness  was  subject  to  insane  delusions.  If  in- 
sanity or  other  mental  incompetency  be  set  up  as  a  ground  for 
exclusion,  the  preliminary  examination  of  the  witness  is  the 
peculiar  province  of  the  court  If  the  witness,  in  the  opinion 
of  the  court,  is  absolutely  incompetent,  he  should  be  ruled  out. 
But  to  justify  such  exclusion,  mere  streaks  of  insanity  are  not 
Bufiicient.     A  man  may  have  many  delusions,  and  yet  be  ca- 
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pable  of  narrating  facts  truly;  and  in  any  view,  the  existence 
of  such  delusions  on  his  part  at  the  time  of  trial  goes  to  his 
credit,  and  not  to  his  competency.  Evidence  of  mental  dis- 
turbance at  the  time  of  the  event  narrated  can  be  received  to 
affect  credibility.  An  inquisition  of  lunacy  may  be  prima 
facie  evidence  of  incompetency,  but  does  not  exclude,  if,  upon 
hearing,  the  court  find  that  the  witness  understands  the  na- 
ture of  an  oath  and  the  facts  of  which  he  speaks.  When  there 
is  no  inquisition,  the  burden  is  on  the  party  disputing  sanity. 
We  have  already  noticed  that  where  it  appears  that  a  witness 
was  absolutely  deficient  of  the  requisite  perceptive  powers  at 
the  time  of  the  event  to  be  testified  to,  he  may  be  excluded 
by  the  court.  Instances  of  this  kind,  however,  are  of  very 
rare  occurrence":  Wharton's  Crim.  Ev.,  8th  ed.,  sees.  370- 
373. 

Mr.  Greenleaf,  speaking  of  mental  deficiency  with  regard  to 
an  understanding  of  the  nature  and  obligations  of  an  oath, 
says:  "It  makes  no  difference  from  what  cause  this  defect  of 
understanding  may  have  arisen,  nor  whether  it  be  temporary 
and  curable,  or  permanent,  whether  the  party  be  hopelessly  an 
idiot  or  maniac,  or  only  occasionally  insane,  as  a  lunatic. 
....  While  the  deficiency  of  understanding  exists,  be  the 
cause  of  what  nature  soever,  a  person  is  not  capable  to  be 
sworn  as  a  witness  "  :  1  Greenl.  Ev.,  13th  ed.,  sec.  365.  In  a 
note  to  this  same  section,  he  says:  "Where,  in  a  trial  for  man- 
slaughter, a  lunatic  was  admitted  as  a  witness,  who  had  been 
confined  in  a  lunatic  asylum,  and  who  labored  under  the  de- 
lusion, both  at  the  time  of  the  transaction  and  of  the  trial, 
that  he  was  possessed  of  twenty  thousand  spirits,  but  whom 
the  medical  witness  believed  to  be  capable  of  giving  an  ac- 
count of  any  transaction  that  happened  before  his  eyes,  and 
who  appeared  to  understand  the  obligations  of  an  oath,  and  to 
believe  in  future  rewards  and  punishments,  it  was  held  that 
his  testimony  was  properly  received."  And  he  further  says, 
citing  from  Coleman  v.  Commonwealth,  25  Gratt.  865,  18  Am. 
Rep.  711:  "If  the  witness  can  discern  right  from  wrong,  and 
has  power  to  speak  from  memory,  he  is  competent." 

In  the  case  before  us,  the  examination  shows  that  the  prose- 
cutrix, tliough  insane,  had  some  idea  that  she  would  be  pun- 
ished if  she  swore  falsely  against  the  defendant  in  court.  It 
is  also  evident  from  her  testimony,  with  regard  to  the  mat- 
ters transpiring  at  the  time  of  the  alleged  rape,  that  her  reci- 
tal of  the  facts  attendant  upon   it  is   given  in  a  clear   and 
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unambiguous  manner,  and  with  a  particularity  of  detail  most 
strongly  impressing  the  mind  with  the  probability  and  truth 
of  the  facts  she  relates.  More  than  this,  the  evidence  of  the 
other  witnesses,  to  whom  she  related  the  matter  immediately 
after  it  transpired,  as  to  the  statements  made  to  them  by  the 
prosecutrix,  and  the  physical  facts  which  they  found  upon  the 
ground  at  the  place  to  which  she  took  them  and  pointed  out 
as  the  place  where  the  rape  occurred,  all  go  to  show  a  strong 
corroboration  of  her  testimony  in  its  material  parts. 

Again,  she  made  complaint  to  these  parties,  they  being  the 
first  persons  she  met  with  after  the  transaction.  Her  personal 
appearance  and  the  torn  condition  of  her  clothes,  as  well 
as  the  physical  indications  upon  the  ground,  together  with 
the  fact  that  she  was  personally  examined  by  two  women,  at 
the  instance  of  Mr.  Eastwood,  immediately  after  her  relation 
of  the  transaction,  and  found  by  them  to  be  in  a  condition 
showing  that  she  had  recently  copulated  with  a  man,  all  tend 
to  show  most  conclusively,  and  almost  beyond  a  doubt,  that 
she  had  indeed  been  ravished,  as  she  stated  that  she  had;  and 
if,  under  our  law,  she  could  be  held  a  competent  witness  under 
any  circumstances,  we  would  feel  warranted  in  concluding 
from  the  record,  as  it  is  shown  to  us,  that  the  defendant's 
guilt  was  fully  established  by  the  evidence. 

But,  under  our  statute  declaring  the  persons  incompetent  to 
testify,  it  is  expressly  provided  that  "insane  persons  who  are 
in  an  insane  condition  of  mind  at  the  time  when  they  are  of- 
fered as  witnesses,  or  who  were  in  that  condition  when  the 
events  happened  of  which  they  are  called  to  testify,  as  well  as 
other  persons  who,  after  being  examined  by  the  court,  appear 
not  to  possess  sufficient  intellect  to  relate  transactions  with 
respect  to  which  they  are  interrogated,  or  who  do  not  under- 
stand the  obligations  of  an  oath,"  are  absolutely  incompetent 
to  testify:  Code  Crim.  Proc,  art.  730,  subds.  1,  2. 

Under  the  plain,  unambiguous,  and  imperative  language  of 
our  statute,  we  are  compelled  to  hold  that  "  insane  persons  who 
are  in  an  insane  condition  of  mind  at  the  time  when  they  are 
offered  as  witnesses,  or  who  were  in  that  condition  when  the 
events  happened  of  which  they  are  called  to  testify,"  are  to- 
tally incompetent  and  inadmissible  as  witnesses.  There  is  no 
exception  to  this  statutory  rule. 

Such  being  the  case,  we  are  constrained  to  further  hold  that 
the  court  erred  in  permitting  the  prosecuting  witness,  Mary 


942  Lopez  v.  State.  [Texas, 

Simmons,  to  testify  in  this  case,  and  for  this  error  the  judgment 
is  reversed  and  the  cause  remanded. 


Admissibilitt  of  Evidbncb  07  Insamk  Witness.  —  At  common  law,  it  was 
formerly  held  that  iiisaae  persons,  or  lanatics,  as  they  were  called,  could  not 
be  admitted  to  testify  as  witnesses.  Insanity  was,  in  olden  times,  but  littla 
understood;  the  lunatic  was  generally  classed  with  the  idiot,  and  both  were 
absolutely  excluded  from  the  witness-box.  The  advancement  of  science  and 
the  improvement  of  society  have,  in  modern  times,  very  materially  mitigated 
the  misfortunes  of  the  insane,  and  greatly  modified  the  sweeping  rule  that  for* 
merly  excluded  them  from  testifying  as  witnesses  in  courts  of  justice.  And 
while  a  person  who  is,  at  the  time  of  his  examination,  found  to  be  so  much 
under  the  influence  of  insanity  as  to  be  deprived  of  that  share  of  understand* 
ing  which  is  necessary  to  give  him  a  knowledge  of  right  and  wrong,  and  to  en* 
able  him  to  retain  in  memory  the  events  of  which  he  has  been  witness,  ought 
to  be  excluded  from  testifying  as  a  witness,  the  rule  now  firmly  established, 
both  in  England  and  in  this  country,  is,  that  a  lunatic  or  insane  person  is  ad< 
missible  as  a  witness,  if,  on  examination  by  the  court  or  by  evidence  aliunde, 
be  appears  to  have  sufficient  understanding  to  apprehend  the  nature  and  ob- 
ligation of  an  oath,  and  to  be  capable  of  giving  a  correct  account  of  the  mat- 
ters that  he  haa  seen  or  heard,  and  in  reference  to  which  he  is  called  to 
testify:  1  Wharton  on  Evidence,  3d  ed.,  sec.  403;  Beat  on  Evidence,  Cham* 
berlayne's  Am.  ed.,  sec.  150;  11  Am.  &  Eng.  Ency.  of  Law,  144;  Regina  v. 
HiU,  2  Den.  C.  C.  254;  5  Cox  C.  C.  259;  5  Eng.  L.  &  Eq.  647;  FenneU  v.  TaU- 
1  Cromp.  M.  &  R.  584;  SpUtle  v.  Walton,  L.  R.  11  Eq.  Cas.  420;  Evans  v.  Hei. 
tick,  7  Wheat.  453;  District  of  Columbia  t.  Armes,  107  U.  S.  519;  Campbell  v. 
State,  23  Ala.  44;  Worthington  v.  Mencer,  Sup.  Ct.  Ala.,  May,  1892;  Holcomb  v. 
Holcomh,  28  Conn.  177;  Mayor  etc.  of  Oainesville  v.  Ccddwell,  81  Ga  76;  Ken- 
dall v.  May,  10  Allen,  59;  Cannady  r.  Lynch,  27  Minn.  435;  Livingston  v, 
Kiei-sted,  10  Johns.  362;  Hartford  v.  Palmer,  16  Johns.  143;  Coleman  v.  Com- 
monwealth, 25  Gratt.  865;  18  Am.  Rep.  711.  Mr.  Justice  Field,  in  deliver* 
ing  the  opinion  of  the  court  in  Disti-ict  of  Columbia  v.  Armes,  107  U.  S.  521, 
said:  "  It  is  undoubtedly  true  that  a  lunatic  or  insane  person  may,  from  the 
condition  of  his  mind,  not  be  a  competent  witness.  His  incompetency  on 
that  ground,  like  incompetency  for  any  other  cause,  must  be  passed  upon  by 
the  court,  and  to  aid  its  judgment,  evidence  of  his  condition  is  admissible. 
But  lunacy  or  insanity  assumes  so  many  forms,  and  is  so  often  partial  in  its 
extent,  being  frequently  confined  to  particular  subjects,  whilst  there  is  full 
intelligence  on  others,  that  the  power  of  the  court  is  to  be  exercised  with  the 
^eatest  caution.  The  books  are  full  of  cases  where  persons  showing  mental 
derangement  on  some  subjects  evince  a  high  degree  of  intelligence  and  wis- 
dom on  others.  The  existence  of  partial  insanity  does  not  unfit  individuals 
so  affected  for  the  transaction  of  business  on  all  subjects,  nor  from  giving  a 
perfectly  accurate  and  lucid  statement  of  what  they  hare  seen  or  heard. 
....  The  general  rule,  therefore,  is,  that  a  lunatic  or  a  person  affected  with 
nsanity  is  admissible  as  a  witness  if  he  have  sufficient  understanding  to  ap- 
prehend the  obligation  of  an  oath,  and  to  be  capable  of  giving  a  correct  ac- 
count of  the  matters  which  he  has  seen  or  heard  in  reference  to  the  questions 
-at  issue;  and  whether  he  have  that  understanding  is  a  question  to  be  deter- 
jnined  by  the  court,  upon  examination  of  the  party  himself  and  any  compe* 
<tent  witnesses  who  can  speak  to  the  nature  and  extent  of  his  insanity. " 
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iNQcisiTioy  OF  LtrirACT  Prima  Facts  Evidence  ot  Incompetbnct.  —  An 

inquisition  of  lunacy  found  against  a  party  offered  as  a  witness  is  prima/acU 
evidence  of  bis  incompetency  to  testify  as  a  witness:  Hoyt  r.  Adee,  3  Lans. 
173.  And  (general  insanity  being  proved,  the  presumption  is,  that  it  con* 
tinaes,  and  it  rests  upon  the  party  ofifering  the  witness  to  show  that  he 
has  been  so  far  restored  to  sanity  that  he  may  be  heard  as  a  witness  with 
any  reliance  upon  his  memory  and  judgment.  Where  this  is  not  done,  the 
witness  is  not  competent:  Armstrong  v.  Timmona,  3  Harr.  (Del.)  342.  Be- 
fore, therefore,  the  affidavit  of  a  person  suffering  from  mental  delusions  and 
confined  in  a  lunatic  asylum  can  be  read,  his  mental  condition  must  be  first 
ascertained  by  preliminary  inquiry  before  a  court,  or  some  person  specially 
delegated  for  that  purpose.  And  an  affidavit  sworn  to  by  a  person  under 
confinement  in  a  lunatic  asylum,  without  any  notice  in  the  jurat  of  the  cir- 
cumstances under  which  or  the  place  where  it  was  sworn,  will  be  ordered 
taken  off  the  file:  Spittle  v.  Walton,  L.  R.  11  £q.  Cas.  420.  But  an  inquisi- 
tion of  lunacy  found  will  not  exclude  the  witness,  if  upon  a  hearing  the  court 
finds  that  he  understands  the  nature  of  an  oath  and  the  facts  about  which  he 
is  called  to  testify:  1  Wharton  on  Evidence,  3d  ed.,  sec.  403;  Regina  v.  Hill,  2 
Den.  0.  C.  254;  6  Cox  C.  C.  259;  5  Eng.  L.  &  Eq.  547;  Kendall  v.  May,  10 
Allen,  59;  Cannady  v.  Lynch,  27  Minn.  435.  And  a  person  who  has,  some 
time  prior  to  the  trial  at  which  he  is  called  upon  to  testify,  been  declared  in- 
sane and  placed  under  guardianship,  and  thereafter,  before  being  introduced 
as  a  witness,  has  been  duly  adjudged  sane  and  released  from  guardianship, 
is  a  competent  witness  in  the  case,  and  may  testify  as  to  facts  which  occurred 
during  the  period  he  was  under  guardianship.  It  is  for  the  jury  to  judj^e  of 
the  credit  that  is  to  be  given  to  his  testimony:  Sarbach  v.  Jones,  20  Kan.  497. 

COMPETENCT   Of  InSANR   WITNESS,    HOW   AND    WHEN   DETERMINED.  —  The 

question  of  the  competency  of  an  insane  witness  called  to  testify  in  a  case 
should  be  determined  by  the  court  by  a  preliminary  examination  before  the 
witness  is  sworn.  In  conducting  this  preliminary  investigation,  the  witness 
himself  may  be  examined  and  cross-examined,  and  other  witnesses  may  be 
called  to  testify  ad  to  the  nature  of  his  insanity,  in  order  that  the  court  may 
be  enabled  to  determine  the  question  of  his  competency:  11  Am.  &  Eng. 
Ency.  of  Law,  145;  Regina  v.  Hill,  2  Den.  C.  C.  254;  6  Cox  C.  C.  269;  6  Eng. 
L.  &  Eq.  647;  Holcomb  v.  Holcomb,  28  Conn.  177;  Coleman  v.  CommonwenUA, 
25  Gratt.  865;  18  Am.  Rep.  711.  But  see  Robinaon  v.  DaTia,  16  Vt  474,  in 
which  it  was  held  that  to  exclude  a  witness  from  testifying,  as  being  non 
compos  mentis  or  au  idiot,  the  fact  must  be  proved  by  other  testimony  and 
not  by  a  pi[|bliminary  examination  of  the  witness.  This  decision  is  not  in 
harmony  with  the  current  of  authority,  and  seems  to  be  unsound  in  principle. 
EviDBSOB  o»  Insanity  Affectino  Cbbdibilitt  of  Witness.  —  A  wit- 
ness may  be  discredited  by  showing  that  he  is  governed  by  insane  delusions 
on  thd  subject  of  his  testimony,  bat  no  matter  how  strong  bis  delusions  may 
be,  they  will  not  exclude  him  from  being  a  witness  daring  a  laoid  interval  in 
which  he  is  free  from  them:  1  Wharton  on  Evidence,  3d  ed.,  seo.  402;  Camp- 
heU  v.  Stale,  23  Ala.  44;  Bvans  v.  HeWch,  7  Wheat.  463;  Stats  v.  KeUe^,  67 
N.  H.  549.  The  question  whether  a  witness,  sane  when  he  tastifiaa,  wm  in- 
sane  at  the  time  of  the  transactions  with  regard  to  which  he  testifies,  goes  t* 
the  crediliility  of  his  testimony,  and  not  to  his  competency,  and  is  therefore 
a  subject  for  evidence  to  the  jury,  to  be  adduced  by  the  opposing  party  with 
his  other  evidence:  Holcomb  v.  Holromh,  28  Conn.  177.  And  it  seems  that 
although  no  objection  is  made  to  the  competency  of  a  witness  oo  the  groand 
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that  he  is  Insane,  yet  evidence  of  the  fact  that  he  is  insane  may  be  admitted 
to  affect  the  credit  to  be  given  to  his  testimony:  Rivara  v.  Ohio,  3  E.  D. 
Smith,  264.  Bat  when  the  competency  of  a  witness  is  attacked  on  the 
ground  of  his  insanity,  and  the  court  decides  in  favor  of  his  sanity,  the  evi- 
dence adduced  to  the  court  on  that  point  cannot  be  submitted  to  the  jury  to 
affect  his  credibility:  Campbell  v.  Slate,  23  Ala.  44.  In  BeU  v.  Rinner,  16 
Ohio  St.  45,  it  was  held  not  to  be  admissible,  for  the  purpose  of  impeaching 
the  credibility  of  a  competent  witness,  to  prove  by  other  witneases  that  such 
witness  is  not  possessed  of  ordinary  intelligence. 


Carter  v.  State. 

[30  Texas  Appeals,  651.] 

Manslaughter,  Law  of.  Omission  to  Charqb,  Error,  when.  — Where,  on 
A  trial  for  murder,  the  evidence  shows  that  the  defendant,  at  the  time  of 
the  homicide,  was  engaged  with  a  constable  as  one  of  his  poa»e,  in  at- 
tempting to  illegally,  and  without  a  warrant,  arrest  the  deceased,  who 
was  killed  by  the  posse,  through  mistake,  for  another  party,  whom  they 
had  intended  to  arrest,  it  is  error  for  the  court  to  omit  to  charge  the 
Jury  upon  the  law  of  manslaughter,  since  a  homicide  committed  by  the 
defendant,  under  such  circumstances,  while  intending  only  to  make  an 
illegal  arrest,  might  be  of  no  higher  grade  than  manslaughter. 

All  Law  Applicable  to  Evidence  Adduced  in  Defense  should  bb  Set 
Forth  in  Charge  to  Jury.  —  Since  the  jury  ought,  in  the  trial  of  one 
charged  with  murder,  as  far  as  possible,  to  judge  of  the  facts  surround- 
ing the  homicide  from  the  stand-point  of  the  defendant,  the  charge  of  the 
court  should  submit  to  them  all  the  law  legitimately  and  fairly  arising 
npon  the  evidence  which  he  has  adduced  in  his  defense,  whether  the 
court  believes  it  to  be  true  or  false. 

No  Felony  without  Felonious  Intent.  — There  can  be  no  felony  without 
a  felonious  intent,  the  act  done  characterizing  the  intent,  and  not  the 
intent  the  act.  If  the  intent  of  a  defendant  is  only  to  make  an  illegal 
arrest,  and  in  attempting  to  make  it  he  is  forced  to  take  the  life  of  the 
person  whom  he  is  trying  to  arrest,  the  offense  which  he  was  about  to 
commit,  being  only  a  misdemeanor  under  the  law  of  Texas,  will  be  con- 
sidered in  determining  the  degree  of  his  crime  in  committing  the  homi- 
cide, and  the  homicide  will  be  manslaughter,  and  not  murder. 

Homicide  by  One  having  Perfect  Right  of  Self-defense  Justifiable.  — 
Where  a  person,  being  himself  without  fault,  reasonably  apprehends 
death  or  serious  bodily  harm  to  himself  unless  he  kills  his  assailant,  the 
killing  is  justifiable.  But  a  person  cannot  avail  himself  of  a  necessity 
which  he  has  knowingly  and  willingly  brought  upon  himself. 

Homicide  Commuted  in  Attempting  Illegal  Arrest  not  Less  than  Man. 
slaughter  when.  —  Where  the  defenses  are  mistaken  identity  and 
self-defense,  a  homicide  committed  in  illegally  attempting  to  arrest  the 
deceased  cannot  be  of  a  less  grade  than  manslaughter,  though  committed 
npon  reasonable  apprehension  of  danger. 

Retreat,  Law  of,  not  Applicable  to  Cases  of  Imperfect  Self- defense.  — 
Whenever  the  question  of  justifiable  homicide  is  raised  by  the  evidence, 
the  court  should  fully  instruct  the  jury  in  regard  to  the  law  of  self-de- 


Dec.  1891.J  Carter  v.  State.  945^ 

fense  and  retreat  as  ennaoiated  in  the  Penal  Code;  bat  tha  doctrine  oft^ 
retreat  la  not  applicable  to  casea  of  imperfect  self-defense,  and  the  omis- 
sion of  the  court,  in  snch  a  case,  to  charge  the  jury  in  regsurd  to  the  law- 
ef  retreat  is  not,  therefore,  error. 

Indictment  for  murder  in  the  second  degree.  The  opinion^, 
states  the  case. 

No  brief  for  the  appellant, 

R.  H.  Hamaont  cusUtant  attorney-generalf  for  the  state. 

Davidson,  J.  Appellant  was  indicted  for  and  convicted  of 
murder  in  the  second  degree. 

On  the  night  of  July  27,  1891,  about  twelve  o'clock,  Con- 
stable Burtschell  and  his  posse,  appellant  being  one  of  thei 
number,  shot  and  killed  Earnest  Weishun.  The  deceased  rode 
into  the  town  of  Alleyton  about  dark  and  hitched  his  horse, 
took  his  saddle  ofiF  and  laid  it  on  the  ground,  and  disappeared 
until  about  midnight,  when  he  returned,  mounted  his  horse,, 
and  rode  oflF  north  up  the  street.  After  proceeding  a  short 
dist-ince,  he  was  shot  and  killed  by  Burtschell  and  his  posse. 
The  wounds  in  his  body  were  located  as  follows:  "Five  shot- 
holes  a  little  to  the  right  of  left  shoulder;  five  below  shoulder; 
a  little  in  the  back,  came  out  a  little  to  right  of  left  nipple^ 
one  shot  in  the  left  leg,  about  the  ankle.     There  were  eleven . 

wounds  in  the  body The  shot  entered  left  shoulder;  a 

bullet  entered  left  leg  between  knee  and  ankle,  and  came  out 
in  front."  The  witnesses  testified  that  they  thought  these 
wounds  were  caused  by  buckshot,  except  the  one  in  the  leg^ 
which  was  made  by  a  pistol-ball  of  44  or  45  caliber.  All  th& 
shots  entered  from  the  rear.  Weishun's  horse  was  also  shot 
in  the  left  hip.  The  body  was  found  lying  in  the  street,  about 
thirty  or  forty  steps  from  where  the  firing  parties  were  located. 

Witness  W.  C.  Davidson  testified  that  he  was  justice  of  th& 
peace,  and  Burtschell  was  his  constable;  that  Burtschell  came 
to  him  for  some  advice  some  time  previous  to  the  killing,  oa 
the  same  night.  He  said  to  witness:  "  I  have  been  informed 
that  a  negro  man  by  the  name  of  Frank  Lawson  has  threat- 
ened to  kill  a  negro  girl  before  Saturday  night,  and  is  here  in 
town  for  the  purpose  of  carrying  out  his  threat;  that  he  (Frank 
Lawson)  has  hitched  his  horse  near  the  woman's  house,  in  a 
clump  of  trees";  that  he  (Burtschell)  had  recognized  the  horse* 
as  belonging  to  Mr.  Weishun,  the  deceased,  but  thought  the 
negro  Lawson  had  stolen  the  horse  and  rode  him  there;  and 
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wanted  witness  to  tell  him  (Burtschell)  what  he  had  best  do. 
Witness  told  him  to  go  and  get  two  good  men  that  he  could 
depend  on.  Burtschell  said  he  had  already  summoned  John 
Hall  and  Tom  Carter.  Witness  then  told  him  to  get  two  good 
white  men.  Burtschell  then  asked  the  witness,  if  the  man 
should  run  when  he  attempted  to  arrest  him,  must  he  shoot 
him.  Witness  said,  "No";  he  would  have  no  right  to  shoot 
him.  Burtschell  then  asked  witness,  what  must  he  do  if  the 
man  should  shoot  at  him  first.  Witness  then  said  that  would 
ehow  that  the  man  meant  something  wrong. 

Deceased's  whiskers  were  very  nearly  white.  Deceased  was 
a  white  man,  and  Lawson  a  negro.  Burtschell  went  off,  and 
about  midnight  the  shooting  occurred.  This  witness  further 
«aid  he  "could  not  tell  how  many  shots  were  fired;  a  volley 
first,  then  some  other  shots.     Do  not  know  how  many." 

About  one  o'clock  that  night,  and  about  an  hour  after  the 
ehooting,  the  appellant,  Walter  Neal,  August  Burtschell,  John 
Hall,  and  Mr.  Morris  came  to  witness.  He  saw  no  arms  on 
them.  When  there,  Neal  said,  in  the  presence  of  defendants, 
that  something  terrible  had  happened.  "  We  have  killed  old 
man  Weishun."  Burtschell  said  that  when  deceased  rode 
out  into  the  road  he  (Burtschell)  asked,  "  Who  is  that?  "  when 
deceased  said,  "  Who  in  the  hell  are  you?  "  and  fired  two  shots 
at  him  (Burtschell).  Burtschell  said,  at  the  time,  he  thought 
he  had  been  hit.  Burtschell  said  that  he  had  been  told  that 
Lawson  was  coming  that  night  to  kill  the  negro  woman;  that 
he  thought  Lawson  had  stolen  the  horse,  and  had  come  to 
carry  out  his  threat  against  the  woman. 

Morris  testified  that  he  was  some  five  or  six  hundred  yards 
away  from  the  firing,  and  heard  two  shots  fired  first,  and  "  af- 
ter a  little  intermission,  then  a  regular  volley."  He  got  up, 
dressed,  and  went  on  down  by  the  body  of  deceased,  and  around 
to  witness  Davidson's,  and  failing  to  find  anybody,  returned 
along  the  same  street  about  half  an  hour  later,  and  met  the 
defendants,  four  in  company,  and  asked  them  what  had  hap- 
pened. Jake  Burtschell,  brother  of  August  Burtschell,  who 
had  got  with  defendants  after  the  shooting,  said:  "  An  awful 
thing  has  happened  ";  that  old  man  Weishun  had  been  killed* 
by  mistake,  for  Frank  Lawson.  This  was  in  the  presence  of 
defendants  August  Burtschell  said:  "  The  deceased  pulled 
down  a  pistol  and  fired  twice  right  in  my  face.  I  thought  I 
was  killed." 

Sheriff  Townsend  testified  that  defendant,  Carter,  told  him 
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that  he  had  got  a  pistol  from  Mr.  Jake  Burtschell,  and  that 
he  (defendant)  fired  two  shots  and  Chapman  fired  orte;  that 
all  defendant  did  was  under  August  Burtschell's  direction.  "  I 
Baw  a  bullet-hole  in  the  leg.  It  went  in  behind,  and  was  a 
pistol-ball  hole,  44  or  45  caliber.     It  broke  both  the  bones  in 

the  leg I  had  ten,  fifteen,  or  twenty  searching  for  a 

pistol.  We  made  diligent  search  all  around  and  over  in  the 
cotton-patch  for  arms,  and  I  inquired  of  everybody,  black  and 
white,  if  any  person  had  seen  any  pistol.     We  found  no  pistol." 

Other  witnesses  testified  to  the  same  effect,  and  it  is  un- 
contradicted that  no  pistol  was  found  about  the  scene  of  the 
difficulty  or  on  the  body  of  deceased. 

It  was  shown  by  all  the  witnesses  that  deceased  was  never 
known  to  swear  or  use  such  language  as  was  imputed  to  him; 
that  he  never  owned  or  carried  a  pistol  or  gun,  and  was  afraid 
of  guns  and  pistols,  and  never  fired  them;  except  one  witness, 
who  said  he  had  a  conversation  with  deceased,  "  about  two  or 

three  years  ago,  about  carrying  arms I  asked  deceased, 

was  he  not  afraid  to  go  through  the  woods  at  night,  and  espe- 
cially when  he  had  money.  He  replied  that  he  was  always 
prepared  to  defend  himself,  and  especially  when  he  had  money." 
It  appears  also  that  deceased  was  in  the  habit  of  loaning  money, 
and  sometimes  carried  it  about  his  person. 

Defendant  testified  that  he  was  summoned  by  Burtschell  to 
help  arrest  a  man  supposed  to  be  Frank  Lawson.  He  fully 
described  the  location  of  the  different  parties  preparatory  to 
the  arrest,  placing  himself  on  a  side  street  near  where  the  body 
was  found,  in  company  with  Chapman,  and  about  fifty  yards 
from  Burtschell  and  Hall.  Hall  was  armed  with  a  shotgun, 
and  the  others  with  pistols. 

At  the  time  of  the  shooting,  from  the  evidence  of  defendant 
and  Neal,  it  appears  the  deceased  was  riding  along  the  street, 
going  north,  toward  where  he  lived.  He  lived  nine  miles  from 
town,  and  was  well  known  to  all  the  parties.  Defendant  testi- 
fied: "When  deceased  got  opposite  Burtschell  and  Hall,  they 
halted  him.  Burtschell  asked, '  Who  is  that?  '  The  man  on 
horseback  answered,  'Who  in  the  hell  are  you  ?'  and  the  man 
on  horseback  pulled  a  pistol  and  fired  twice.  Then  I  heard 
other  firing  in  the  direction  where  Burtschell  and  Hall  were 
stationed.     I  then  fired  one  shot  in  the  air,  to  scare  him,  and 

prevent  him  from  coming  by  where  we  were The  night 

was  so  dark  I  could  not  tell  a  white  man  from  a  negro,  across 
the  road."     He  denied  telling  Townsend  that  he  fired  twice. 
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Defendant's  character  was  put  in  issue,  and  shown  to  be  bad. 
He  was  a  violent  and  dangerous  man.  There  was  no  warrant 
in  the  hands  of  any  of  the  party  for  the  arrest  of  Lawson.  This 
is  the  substance  of  the  testimony. 

There  were  several  questions  raised  by  appellant  upon  the 
charge  of  the  court.  The  important  question  to  our  minds 
raised  by  the  facts  is,  Did  the  court  err  in  omitting  to  charge 
upon  the  law  of  manslaughter  ?  Without  recapitulating  the 
evidence  to  support  the  state's  theories,  it  was  a  question 
whether  or  not  defendant's  theories  of  the  attempted  arrest 
were  true.  It  was  evidently  a  contention  on  the  trial  that  the 
deceased  was  shot  at  some  distance  from  the  firing  party,  as 
he  quietly  rode  up  the  street;  that  he  made  no  resistance,  and 
had  nothing  to  resist  with,  being  unarmed;  and  that  the  story 
of  defendant  was  manufactured  for  the  purpose  of  affording 
an  excuse  for  killing  Frank  Lawson.  If  this  be  correct,  and 
Frank  Lawson  had  been  killed,  it  would  have  been  murder  of 
the  first  degree,  and  hence,  in  killing  Weishun,  through  mis- 
take, the  parties  would  be  guilty  of  murder.  The  charge  upon 
this  theory  was  given. 

Defendant's  position  is,  that  when  the  party  was  halted  for 
the  purpose  of  arresting  him,  he  fired  upon  them,  and  the  con- 
stable's posse  returned  the  fire  and  killed  him.  This  may  or 
may  not  be  true,  but  does  it  not  call  for  a  charge  on  man- 
slaughter ?  If  defendant  is  correct,  the  attempted  arrest  was 
illegal.  They  had  no  warrant  for  the  arrest  of  either  party, 
and  knew  of  both  of  the  suspected  felonies  long  before  they 
undertook  the  arrest,  and  the  constable  so  stated  to  the  justice 
of  the  peace  prior  to  the  homicide.  Before  undertaking  the 
arrest,  it  was  incumbent  upon  them  to  secure  a  warrant;  for, 
if  honest  in  their  belief  that  Lawson  intended  the  death  of  the 
woman,  or  had  stolen  the  horse,  they  knew  it  long  prior  to  the 
attempted  arrest,  and  there  was  ample  time  to  secure  such 
warrant.     This  was  some  time  prior  to  the  homicide. 

Now,  if  the  killing  was  superinduced  by  any  other  cause  or 
motive  than  resistance  to  their  attempt  to  arrest  Lawson,  the 
killing  would  be  murder;  or,  had  they  intended  to  use  the  oc- 
casion as  a  pretext  on  their  part  to  kill  Lawson,  then  the  kill- 
ing would  still  be  murder.  But,  on  the  other  hand,  suppose 
they  only  intended  to  arrest  him,  and  were  making  the  attempt 
illegally  and  without  a  warrant,  the  offense  might  be  of  no 
higher  grade  of  homicide  than  manslaughter. 

As  said  in  Meuly  v.  State,  26  Tex.  App.  274,  302,  8  Am.  St. 
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Rep.  477:  "A  general,  and  as  we  believe  a  most  humane  and 
just,  rule  in  the  trial  of  one  charged  with  murder  is,  that  the 
jury  should,  as  far  as  possible,  judge  of  the  facts  surrounding 
the  homicide  from  the  stand-point  of  the  defendi\nt.  In  order 
to  do  this  properly,  they  must  have  submitted  to  them  in  the 
charge  of  the  court  all  the  law  legitimately  and  fairly  arising 
upon  the  evidence  which  he  has  adduced  in  his  defense.  If 
the  evidence  be  legal,  competent,  and  admissible,  then,  when 
the  court  has  admitted  it,  whether  the  court  may  believe  it 
true  or  false  makes  no  difference, — it  becomes  part  of  the  case, 
— and  the  jury  alone  have  the  right  to  say,  under  appropriate 
instructions  pertinent  to  it,  what  degree  of  credibility  shall  be 
accorded  the  witnesses  who  have  testified,  and  what  weight 
shall  be  given  to  the  testimony,  and  they  also  have  the  right 
to  pass  upon  all  issues  legitimately  arising  upon  such  testi- 
mony. The  statute  enjoins  it  that  the  charge  shall  distinctly 
set  forth  the  law  applicable  to  the  case."  Again,  as  was  said  in 
Partlow's  case,  and  quoted  approvingly  by  this  court  in  Meuly's 
case:  "  The  assertion  of  the  doctrine  that  one  who  begins  a  quar- 
rel or  brings  on  a  difficulty  with  the  felonious  purpose  to  kill 
the  person  assaulted,  and  accomplishing  such  purpose,  is  guilty 
of  murder,  and  cannot  avail  himself  of  the  doctrine  of  self-de- 
fense, carries  with  it,  in  its  very  bosom,  the  inevitable  corol- 
lary, that  if  the  quarrel  be  begun  without  a  felonious  purpose, 
the  homicidal  act  will  not  be  murder.  To  deny  this  obvious 
deduction  is  equivalent  to  the  anomalous  assertion  that  there 
can  be  a  felony  without  a  felonious  intent;  that  the  act  done 
characterizes  the  intent,  and  not  the  intent  the  act  ":  St(t(e  v. 
Partlow,  90  Mo.  608;  59  Am.  Rep.  31;  Reed  v.  State,  11  Tex. 
App.  510;  40  Am.  Rep.  795;  Peter  v.  State,  23  Tex.  App.  684; 
Meuly  V.  State,  26  Tex.  App.  274,  305,  306;  8  Am.  St.  Rep. 
477. 

Now,  if  the  intent  of  the  defendant  was  only  to  make  an 
illegal  and  unwarranted  arrest,  this  would  not  constitute  a 
felony.  If  the  arrest  had  been  accomplished,  it  would  have 
constituted  only  false  imprisonment  on  the  part  of  defendant, 
and  in  this  state  this  is  but  a  misdemeanor. 

The  fact  that  the  party  arrested,  or  sought  to  be  arrested, 
without  warrant  may  be  shown  to  have  been  justly  suspected 
of  felony  will  not  justify  a  homicide  on  the  part  of  the  officer, 
if  he  had  no  warrant,  unless  he  bring  himself  within  some  of 
the  rules  laid  down  authorizing  such  arrest  without  warrant: 
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Staples  V.  State,  14  Tex.  A  pp.  136;  Jacobs  v.  State,  28  Tex.  App. 
79;  Ex  parte  Sherwood,  29  Tex.  App.  334. 

An  officer  having  lawful  authority  to  make  an  arrest  may, 
on  meeting  with  resistance,  use  such  force  as  may  be  neces- 
sary to  overcome  such  resistance,  but  he  is  not  authorized  to 
use  greater  force  than  is  necessary  for  the  arrest  and  detention 
of  the  accused  party:  Beaverts  v.  State,  4  Tex.  App.  175;  Gl- 
rouz  V.  State,  40  Tex.  97. 

But  this  rule  does  not  apply  where  the  officer,  in  violation 
of  law,  undertakes  to  arrest  a  party  without  a  warrant,  nor  in 
cases  where  he  has  not  the  right  to  make  such  arrest.  As  we 
have  seen,  the  defendant  was  engaged  in  attempting  to  mak- 
an  unlawful  arrest.  Now,  it  is  clear  that  he  was  in  the  wrong, 
because  he  was  engaged  in  the  attempt  to  perpetrate  false  im- 
prisonment, and  on  account  of  that  wrong  was  placed  in  a  sit- 
uation where,  taken  most  strongly  in  his  favor,  it  was  necessary 
for  him  to  defend  himself  against  an  attack  made  upon  him- 
self superinduced  by  that  wrong.  In  such  case  the  law  justly 
limits  his  right  of  self-defense,  and  regulates  it  according  to 
the  magnitude  of  that  wrong. 

In  Reed's  case,  White,  P.  J.,  said:  "Whenever  a  party,  by 
his  own  wrongful  act,  produces  a  condition  of  things  wherein 
it  becomes  necessary  for  his  own  safety  that  he  should  tak- 
life,  or  do  serious  bodily  harm,  then,  indeed,  the  law  wisely 
imputes  to  him  his  own  wrong  and  its  consequences,  to  the 
extent  that  they  may  and  should  be  considered  in  determining 
the  grade  of  the  offense,  which,  but  for  such  acts,  would  never 
have  been  occasioned.  Mr.  Bishop  says:  'The  rule  is  com- 
monly stated  in  the  American  cases  thus:  If  the  individual 
assaulted,  being  himself  without  fault,  reasonably  apprehends 
death  or  serious  bodily  harm  to  himself  unless  he  kills  the 
assailant,  the  killing  is  justifiable':  1  Bishop's  Crim.  Law,  sec. 
865.  But  a  person  cannot  avail  himself  of  a  necessity  whicli 
he  has  knowingly  and  willfully  brought  upon  himself:  State 
V.  Neeley,  20  Iowa,  108;  Adams  v.  People,  47  111.  376;  State  v. 
Starr,  38  Mo.  270;  People  v.  Hunt,  59  Cal.  430;  Wills  v.  State, 
73  Ala.  362;  Barnett  v.  State,  100  Jnd.  171;  Story  v.  State,  99 
Ind.  413.  That  is,  it  will  not  afford  him  a  justification  in  law. 
How  far  and  to  what  extent  he  will  be  excused  or  excusable 
in  law  must  depend  upon  the  nature  and  character  of  the  act 
he  was  committing,  and  which  produced  the  necessity  that  he 
should  defend  himself.  When  his  own  original  act  was  in  vio- 
lation of  law,  then  the  law  takes  that  fact  into  consideration  in 
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limiting  his  right  of  defense  and  resistance  while  in  the  per- 
petration of  such  unlawful  act.  If  he  was  engaged  in  the  com- 
mission of  a  felony,  and  to  prevent  its  commission  the  party 
seeing  it,  or  about  to  be  injured  thereby,  makes  a  violent  as* 
sault  upon  him,  calculated  to  produce  death  or  serious  bodily 
harm,  and  in  resisting  such  attack  he  slay  his  assailant,  the  law 
would  impute  the  original  wrong  to  the  homicide,  and  make  it 
murder.  But  if  the  original  wrong  was  or  would  have  been  a 
misdemeanor,  then  the  homicide  growing  out  of  or  occasionecfe 
by  it,  though  in  self-defense  from  an  assault  made  upon  him, 
would  be  manslaughter  under  the  law  ":  Reed  v.  State,  11  Tex. 
App.  509,  517,  519;  40  Am.  Rep.  795;  Pen.  Code,  art.  49. 

Defendant's  theories  of  defense  in  this  case  were  mistakea 
identity  and  self-defense.  In  Peter's  case.  Judge  Hurt  saidr 
"The  defenses  interposed  are  mistaken  identity  and  self-de- 
fense. For  the  purpose  of  this  opinion,  the  former  will  be  con- 
aidered  as  though  Leek  Crook  had  been  the  subject  of  th» 
Jhomicide."  In  that  case  the  deceased  was  mistaken  for  Leek 
Crook,  as  the  deceased  in  this  case  was  mistaken  for  Lawson. 
'*  It  will  be  further  assumed  as  true,"  says  that  opinion,  "  that 
deceased,  at  the  time  the  fatal  shot  was  fired.  Was  indicating 
by  some  act  done  a  purpose  to  kill  appellant  or  do  him  some 
fterious  bodily  harm.  The  question  then  arises.  How  far,  under 
the  circumstances,  did  the  right  of  self-defense  attach?  ...» 
Having  then  killed  Leek  Crook  (or  his  legal  equivalent)  in  the 
attempt  to  illegally  arrest  him,  the  homicide  cannot  be  of  a 
less  grade  than  manslaughter,  though  done  upon  reasonabla 
apprehension  of  danger.  The  slayer  in  such  case  stands  in  the- 
attitude  of  a  trespasser,  his  situation  being  analogous  to  that 
of  him  who  provokes  the  difficulty,  or  furnishes  the  occasion 
therefor,  in  the  course  of  which  he  slays  his  adversary  to  save 
himself":  Peter  v.  State,  23  Tex.  App.  684,  687;  King  v.  Slater 
13  Tex.  App.  277. 

"Cases  may  arise  in  which  an  original  trespasser,  or  one 
who  provokes  or  furnishes  the  occasion  for  a  difficulty,  be- 
comes entitled  to  the  right  of  full  and  perfect  self-defense. 
But  this  right  being  forfeited  or  abridged  by  his  own  act,  it 
must  be  revived  by  his  own  act;  as  where  one  condones  the 
trespass  or  wrong  by  retiring  from  the  difficulty  in  an  unequiv- 
ocal manner,  and  his  adversary  then  renews  the  combat.  In 
such  case,  the  nature  and  character  of  the  original  trespass  or 
provocation  enters  as  an  element  in  illustrating  the  nnimwi  of 
the  party  renewing  the  difficulty,  and  fixes  the  grade  of  the 
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offense  committed  in  its  progress  ":  Peter  v.  State,  23  Tex.  App. 
€84. 

The  principles  and  rules  of  law  above  announced  are  well 
-settled  by  the  decisions  of  this  court  as  well  as  the  great 
weight  of  authority.  They  are  applicable  to  the  evidence  in 
this  case  as  disclosed  in  the  statement  of  facts,  and  a  charge 
in  accordance  therewith  should  have  been  given  the  jury. 

It  is  suggested  by  the  assistant  attorney-general,  in  his  con- 
fession of  error,  that  the  law  of  retreat  is  not  given  in  charge 
in  connection  with  the  law  of  self-defense.  Whenever  the 
question  of  justifiable  homicide  is  raised  by  the  evidence,  the 
court  should  fully  instruct  the  jury  in  regard  to  the  law  of 
self-defense  and  retreat  as  enunciated  in  articles  573  and  574 
of  the  Penal  Code;  but  the  doctrine  of  retreat  is  not  applica- 
ble to  cases  of  imperfect  self-defense,  and  hence  its  omissio  a 
is  not  error  in  this  case. 

It  is  contended  that  the  evidence  is  insufficient  to  support 
the  verdict  and  judgment  against  the  appellant.  We  do  not 
concur  with  him  in  this  contention,  but  refrain  from  discusfi- 
ing  the  testimony,  in  view  of  another  trial  of  the  case. 

For  the  errors  indicated,  the  judgment  is  reversed  and  the 
cause  remanded.  

Whbbb  Dbath  Ensues  in  thb  PtTRsnrr  of  an  Unlawful  Dbsiqn,  with- 
oat  any  intention  to  kill,  it  will  be  either  marder  or  manslaughter,  as  th«  in* 
ttended  offense  is  felony  or  only  a  misdemeanor:  State  v.  Smitli,  32  Me.  309; 
54  Am,  Dec  578;  STnith  v.  State,  33  Me.  48;  54  Am.  Dec.  607. 

Duty  of  Court  as  to  Instructions.  —  It  is  the  imperative  duty  of  the 
trial  court,  in  a  prosecution  for  murder,  to  instruct  the  jury  upon  the  lower 
grades  of  homicide,  if  by  any  possible  legitimate  construction  of  the  evidenc« 
they  might  convict  of  a  homicide  of  a  grade  inferior  to  murder  in  the  firat 
degree:  Jones  v.  State,  29  Tex.  App.  338.  But  where  the  evidence  does  not 
present  the  issue  of  manslaughter,  it  is  not  error  to  refuse  to  instruct  the 
jury  thereon:  Floyd  r.  State,  29  Tex.  App.  349.  On  the  other  hand,  when 
the  evidence  distinctly  presents  the  issue  of  murder  in  the  first  degree,  an 
iinstruction  submitting  that  issue  is  required:  Blackwell  v.  State,  29  Tex.  App. 
194.  Both  of  these  rules  are  an  application  of  the  general  principle  that  a 
^charge  of  the  court,  to  be  sufficient,  must  instruct  the  jury  fully  npon  all  the 
issues  of  the  case:  Bonner  v.  State,  29  Tex.  App.  223;  LuckinbUl  v.  State,  52 
Ark.  45.  A  judgment,  however,  will  not  be  reversed  because  of  error  in 
giving  instructions  on  grades  of  homicide  not  authorized  by  the  evidencs 
^where  the  conviction  was  not  on  such  grades:  State  v.  Stockwell,  106  Mo.  86. 

JUDQINQ  DbFBNDANT'S  ACTS  FROM  HIS  OwN  Stand-point.  —  The  courii 
^ught  to  instruct  the  jury  that  the  facts  surrounding  the  homicide  are  to  be 
judged  from  the  defendant's  stand-point:  Bonner  v.  State,  2d  Tex.  App.  223} 
JSmUh  V.  State,  25  Fla.  517. 
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Intbnt  is  Essential  to  Constitute  Crime  of  Murder.  —  The  prin- 
ciple that  criminality  cannot  exist  without  criminal  intent  is  expressed  in  the 
familiar  maxim,  Actu$  non  /acU  reum  sed  mens  rea.  For  an  instance  of  its 
application  to  the  crime  of  murder,  see  Sckaffer  v.  State,  22  Neb.  657;  3  Am, 
St.  Rep.  274.  But  this  criminal  intent  need  not  be  an  actual  intent  to  kill: 
StaU.  V.  Lang,  65  N.  H.  284.  Thus  an  assault  and  battery  inflicted  with  a  de- 
signed intent,  and  resulting  in  death,  is  murder:  StaU  v.  Alexander,  30  S.  C- 
74;  14  Am.  St.  Rep.  879.  Aa  to  the  evidence  from  which  actual  intent  to 
kill  may  be  inferred,  see  note  to  StaU  v.  Deschamps,  21  Am.  St.  Rep.  399. 
The  declarations  and  conduct  of  a  defendant,  either  before  or  after  the 
offense,  are  admissible  evidence  against  him,  as  indicating  his  intent  or 
motive:    Weatheraby  t.  State,  29  Tex.  App.  278. 

Homicide  Committed  in  Self-defense.  —  Where  deceased,  attempting  an 
illegal  arrest,  makes  an  unlawful  attack  upon  the  accused,  reasonably  calcu- 
lated to  create  in  a  man  of  ordinary  mind  a  belief  that  deceased  was  about  to 
inflict  upon  him  death  or  serious  bodily  injury,  the  right  of  the  accused  to  kill 
in  such  case  is  complete:  Jones  v.  State,  26  Tex.  App.  1;  8  Am.  St.  Rep.  454. 
Compare  Creightonv.  CommonvoeaUh,  84  Ky.  103;  4  Am.  St.  Rep.  193;  Smith 
V.  StaU,  25  Fla.  517.  But  where  the  difSculty  is  brought  on  by  the  accused 
himself,  for  the  parpose  of  wreaking  his  malice  upon  deceased  by  slaying 
him,  or  doing  him  some  great  bodily  harm,  and  actuated  by  such  felonious 
purpose  he  does  the  killing,  he  is  guilty  of  murder,  and  cannot  shelter  him- 
self under  the  plea  of  self-defense:  State  v.  Herrell,  97  Mo.  105;  10  Am. 
St.  Rep.  289.  Compare  Gibson  v.  StaU.  89  Ala.  121;  18  Am.  St.  Rep.  96; 
Bonnard  v.  State,  25  Tex.  App.  173;  8  Am.  St.  Rep.  431;  StaU  v.  Hawkins. 
18  Or.  476;  Helm  v.  StaU,  67  Miss.  562.  In  Missouri,  a  killing  by  a  person 
who  has  provoked  a  difficulty,  but  without  any  felonious  purpose,  is  man- 
slaughter in  the  fourth  degree,  the  ground  of  self-defense  not  being  an  entire 
justification:  8tnU  r.  Parker,  106  Mo.  217.  Nor  can  a  peace-officer  plead  self- 
defense  in  justification  of  a  homicide  the  necessity  for  which  grew  out  of  his 
own  wrongful  act  in  malung  the  arrest:  Roberson  v.  State,  53  Ark.  616. 

DuTT  TO  Retreat.  —  The  general  rule  is,  that  no  person  is  excused  for 
taking  human  life,  if,  with  safety  to  bis  own  person,  he  could  have  avoided 
or  retired  from  the  combat:  Davis  v.  StaU,  92  Ala.  20.  But  the  slayer  is 
not  obliged  to  retreat  before  exercising  his  right  of  self-defense,  unless  there 
u-e  means  of  escape  which  are  apparent  to  him  under  the  circumstances 
in  which  he  is  placed:  StaU  v.  BoberU,  63  Vt.  139.  Even  if  the  slayer  has 
provoked  the  difficulty  originally,  his  rights  of  self-defense  revive,  if  he  with- 
draws in  good  faith  from  the  conflict,  and  expresses  a  desire  for  peace:  Braxnl 
T.  State,  28  Tex.  App.  684;  Duncan  v.  People,  134  111.  110.  If  the  with- 
drawal  is  apparently  for  the  purpose  of  securing  a  position  from  which  to 
renew  the  oombat  with  greater  efifect,  the  assailed  person  is  not  obliged  to 
suspend  his  defense:  Luckijtbill  v.  SUiU,  52  Ark.  45.  The  question  of  gooii 
or  bad  faith  in  snob  a  case  should  be  left  to  the  jury:  Parker  t.  State,  88 
Ala.  4. 

The  Ciroumstanoss  Wbioh  will  Excuse  the  Slater  fbom  Rbtrsat- 
mo  are  discussed  in  StaU  v.  Evans,  33  W.  Va.  418,  following  StaU  r.  Cain, 
20  W.  Vau  679.  It  is  not  necessary  for  a  person,  if  without  fault,  when 
sud<lenly  assaulted  upon  the  public  highway  or  upon  his  own  premises,  and 
when  an  instant's  delay  may  be  at  the  expense  of  his  own  Ufa,  to  retreat 
before  osing  his  own  weapon:  People  r,  Maeard,  73  Mich.  16. 
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SiLV-DKTSNSB.  —  To  sustain  the  plea  of  self-defense,  the  jary  must  find,  — 
1.  That  the  accused  believed  at  the  time  that  he  was  in  such  immediate 
danger  of  losing  his  life  or  sustaining  serious  bodily  harm  that  it  was  neces- 
sary  for  his  own  protection  to  take  the  life  of  his  assailant;  and  2.  That 
those  circumstances  were  such  as  would  justify  such  a  belief  in  the  mind  of 
a  person  of  ordinary  firmness  and  reaison:  State  v.  Wyse,  33  S.  C.  5S2.  The 
danger  must  appear  to  be  such  to  the  defendant,  and  not  to  the  jury:  People 
T.  Bruggy,  93  Cal.  476.  It  is  error  to  instruct  the  jury  to  base  their  ver- 
dict on  what  they  believe  they  would  have  done  if  they  had  been  "  in  the 
shoes  of  the  defendant  at  the  time  ":  State  v.  Wyse,  33  S.  C.  582.  Accord- 
ingly, a  belief  that  the  danger  is  such  as  to  justify  the  killing  may  be  "well 
founded,"  although  there  may  be  no  actual  danger:  People  v.  DonguU,  92 
OaL  607.  The  test  is,  whether  the  defendant,  as  a  reasonable  man,  was 
justified  in  thinking  that  he  could  not  save  himself  from  bodily  harm  without 
killing  his  assailant:  People  v.  Bruggy,  93  Cal.  476;  StaU  v.  Wyte,  83  8.  C- 
682;  State  r.  Pourher,  106  Mo.  217. 
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ADTUn  P08SI8S105,  acts  amounting  to,  depend  on  the  oharaotar  and  lUM 

of  the  property,  159,  160. 
acts  which  are  not  sufficient  evidence  of,  169,  160. 
•eta  which  are  sufficient  evidence  of,  160. 
by  catting  timber  and  grass,  160. 

by  different  persons  not  in  privity  with  one  another,  161,  lOS. 
by  the  pasturing  of  stock,  160. 
elaim  of  title  necessary  to  support,  168. 
clandestine  use  of  premises  cannot  constitute,  169. 
general  requisites  of,  168. 

hoatility  to  title  of  the  owner,  from  what  inferred,  168. 
hostility  to  title  of  the  owner  is  an  essential  element  of,  I68b 
inclosing  property,  when  not  essential  to,  156,  160. 
inclosure  of  land,  what  sufficient  to  establish,  159. 
must  be  of  such  a  character  as  to  indicate  a  claim  of  exoliuiTO  owncnhip^ 

158. 
notice  of,  to  the  owner,  what  establishes,  169. 
notoriety  essential  to,  168,  159. 

occasional  acts  of  ownership  will  not  constitute,  161, 162. 
residence  on  land  is  not  essential  to,  161. 
taxes,  payment  of,  does  not  constitute,  161. 
what  essential  to,  451. 

when  purchaser  enters  under  color  of  title,  161. 
AasioifHKNT,  acceptance  by  debtor  is  not  essential  to  effect  of,  746L 
equitable,  what  sufficient,  746. 
notice  of,  to  debtor,  what  sufficient,  745. 
of  moneys  due  or  to  become  due  on  the  performance  of  an  existing  oon« 

tract,  745,  746. 
of  part  of  a  demand  is  good  in  equity,  746. 
of  part  of  a  demand  must  specify  the  fund  out  of  which  it  is  to  be  paid, 

746. 
of  subjects  which  do  not  exist  at  the  time,  when  valid,  746,  74(1. 
order  for  payment  of  money,  when  constitutes,  746. 
payment  to  assignor  after  notice  is  invalid,  746. 

Bahkb  and  Banking,  checks,  rights  of  holders  of,  513. 
Bbokim,  commission,  cannot  be  deprived  of,  by  any  act  of  their  prindpala, 
646. 
commission,  cannot  be  deprived  of,  by  failure  of  title,  647. 
oommission,  failure  to  complete  sale,  when  destroys  right  to,  647,  648. 
•ommission,  fraud  in  inducing  acoeptanoe  of  part  of,  entitles  broksr  to 
reecind  such  acceptance,  647. 
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Bbokxbs,  eomminton  mast  be  earned  and  principal  notified  of  the  sale  withls 
the  time  designated,  648. 
oommission  of,  is  earned  when  principal  accepts  purchaser,  646. 
oommiasion,  revocation  of  authority,  when  does  not  deprive  broker  of 

right  to,  548. 
oommission,  sale  by  principal,  when  does  not  deprive  broker  of  right  to> 
647. 
BOVXDARISS,  "from"  or  "to"  an  object,  construction  of  these  words,  631. 
"shore,"  line  running  to,  whether  may  include  the  entire  shore,  63L 

OONTKMPT  or  CoDBT  by  comments  in  newspapers,  461. 
OONYBTANOSS  executed  in  blank,  innocent  purchasers  under,  751. 

"from"  or  "to"  an  object,  construction  of  these  words,  631, 

"more  or  less,"  signification  of  these  words  when  used  iu,  631. 

**  shore,"  line  running  to,  whether  may  include  the  entire  shore,  631. 
OOBPOBATIONS,  directors'  meetings,  notice  of,  necessity  for,  771. 

dissolution  of,  does  not  annul  contracts  or  forfeit  property  rights  of,  618. 

•zemplary  damages,  liability  of,  for  acts  of  their  servants  or  agents,  876, 
877. 

ratification  by,  of  nnauthorized  acts  of  agents,  413. 

subscription  to  stock,  calls  for,  when  unnecessary,  412. 

subscription  to  stock,  statute  of  limitations  in  actions  to  recover  npon, 
412. 
OBOmrAL  Law,  acquittal  or  conviction  of  one  crime,  when  bars  prosecution 
for  another  involved  therein,  382. 

former  jeopardy,  defense  of,  when  not  established,  132. 

malice,  express,  defined,  898. 

malice,  when  inferable,  898. 

public  trials  of  accused,  what  is  an  infringement  of  his  right  to,  308,  300. 

DAHAon.    See  Exbmflart  Damaqes. 
DmNirioN  of  ademption  of  legacies,  868. 

of  champerty,  767. 

of  double  insurance,  826. 

of  final  judgments,  327. 

of  implied  and  express  revocation  of  wills,  366. 

Basbhbmts,  right  of  way,  uses  which  the  owner  of  a  servient  estate  may  maks 

of  lands  subject  to,  239. 
Blbctions,  registration,  power  of  legislature  to  require,  260. 
Blectbio  Cars,  use  of  streets  by,  is  not  an  additional  servitude,  236,  236. 
Bhikknt  Domain,  compensation  to  land-owner,  whether  may  be  estimated 
upon  the  purpose  for  which  the  land  is  most  valuable,  608. 

compensation,  what  interference  with  property  entitles  owner  to,  401. 

oorporation  may  exercise  power  of,  608. 

exemption  of  property  already  devoted  to  public  uses,  644. 

public  use,  question  of,  is  judicial,  608. 

public  uses  for  which  power  of,  may  be  exercised,  608. 

public  uses,  what  are,  644. 
Btidsnob,  secondary,  of  written  instrument,  24. 

tax  deeds  as,  19. 
ExROUTiON,  garnishment  of  funds  in  the  hands  of  officers  of  the  cour^  641* 

levy  under,  when  necessary,  122. 

return  day,  sale  of  property  after,  120. 
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KzxouTiON  Salss,  en  masat,  validity  of,  151. 

estoppel  of  judgmeat  creditor  to  contest  validity  of  mortgage  on  land 

■old,  782. 
innocent  purchaser  at,  will  be  protected,  161. 
BZKMPLART  Damaoes,  actual  damages  necessary  to  sustain  award  of,  883. 
advice  of  counsel  may  be  proved  in  mitigation  of,  876. 
advice  of  counsel,  when  does  not  relieve  defendant  from  liability  for,  876. 
bad  motives  on  the  part  of  the  wrong-doer  are  necessary  to  sustain  an 

allowance  for,  878. 
carriers,  liability  of,  for,  881,  882. 
oarriers  of  passengers,  when  liable  in,  for  act  of  servant  done  in  good 

faith,  881. 
carriers  of  passengers,  when  liable  in,  for  ejecting  passenger,  881,  88S. 
earriers  of  passengers,  when  liable  in,  for  tort*  of  their  servaata  or  agents 

877. 
eases  denying,  871-874. 
oases  sustaining,  870. 

olassification  of  oases  in  whiob  may  be  reoovered,  874. 
Colorado,  to  what  extent  allowable  in,  871,  872. 
contracts,  when  recoverable  in  actioni  for  breaches  of,  874, 
oorporations,  cases  holding  that  they  are  liable  for,  877. 
corporations,  cases  holding  that  they  are  not  liable  for,  878. 
courts  may  set  aside  verdicts  for,  if  excessive,  88S. 
conrts  must  determine  whether  there  is  evidenoa  saffioiaiit  fto  rapport 

allowance  of,  883. 
criminal  torts,  punishment  for,  liability  to,  whether  may  bo  cooaidcred 

in  mitigation  of  damages,  882. 
criminal  torts,  punishment  for,  whether  may  be  proved  in  mitigatioo 

of  damages,  882. 
criminal  torts,  cases  in  which  none  bat  oompcnaatorj  damagcc  aaj  be 

recovered  for,  882. 
death  of  wrong-doer  destroys  right  to,  876. 
equity  will  not  allow,  874. 
for  assault  and  battery,  880. 
for  breach  of  promise  to  marry,  874. 
for  enticing  away  a  wife  or  servant,  881. 
I  for  forcible  entry  on  land,  880. 

for  levying  on  exempt  property,  879. 

for  maintaining  a  nuisance,  880. 

for  malicious  prosecution,  881. 

for  refusal  to  perform  ao  official  duty,  881, 

tor  selling  liquor  to  drunkards,  880l 

for  slander  or  libel,  880. 

for  suing  oat  an  attachment,  879. 

for  trespaac,  not  allowed,  if  it  was  committed  hf  odctaki^  911 

fcr  trccpacs,  when  allowable,  880. 

general  gronuds  of  allowance  of,  878. 

good  faith  of  defendant  relieves  him  from  liabQity  for*  tllL 

in  actions  for  personal  injuries,  880. 

in  actions  apon  contracts,  when  recoverable,  874. 

iafaate,  whether  liable  in,  875. 

insane  persons  not  liable  in,  875. 

Jnry  may  award,  or  not,  as  they  think  best,  88S. 
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Exemplary  Damages,  malice,  recklessness,  and  frand  sastain  allowance  for, 
878,  879. 
malice,  whether  liability  to,  can  exist  in  absence  of,  878,  879. 
Michigan,  to  what  extent  allowable  in,  872-S74. 
mitigation  of,  what  evidence  may  be  received  in,  875,  876. 
municipal  corporations  are  not  liable  for,  877. 
negligence,  if  gross,  renders  defendant  answerable,  877,  878. 
negligence,  when  does  not  render  defendant  answerable  for,  877. 
not  allowed  when  defendant  acted  in  good  faith,  875. 
not  recoverable  for  accidental  or  unintentional  wrongs,  875. 
passenger  may  recover  for  wrongful  ejectment  from  railway  oar,  877. 
persons  against  whom  may  be  recovered,  875, 
principals  and  masters,  whether  liable  for  acts  of  servants  or  agents, 

876. 
provocation  of  defendant  may  be  shown  in  mitigation  of,  876. 
torts  for  which  not  allowable,  878,  879. 
wantonness,  allowance  of,  for,  879. 
West  Virginia,  to  what  extent  allowable  in,  871. 

Fraudulent  CJonvetances,  grantee  obtaining  knowledge  of  fraud  beiore 

making  full  payment,  618. 
grantee  with  knowledge  of  fraud  is  not  protected,  618. 
innocent  grantee  for  value  will  be  protected  against  claims  of  grantor's 

creditors,  618. 

Oamblinq,  gaming-table  or  gaming  establishment,  what  is,  894. 

Gas  Companies,  negligence  in  causing  escape  of  gas,  when  liable  for,  122L 

Homestead,  marshaling  of  securities  upon,  359. 

Husband  and  Wife,  contracts  of  wife,  when  enforceable  out  of  her  separate 
estate,  837. 
damages  recoverable  in  actions  for  personal  injuries  suffered  by  wife,  80l 
joinder  of,  in  actions  for  personal  injuries  to  wife,  79. 
personal  injuries  to  wife,  husband  must  join  in  actions  for,  218. 
power  of  attorney  from  her  to  him,  when  valid,  and  how  construed,  663, 
wife's  right  of  action  for  alienation  of  her  husband's  affection,  218. 

Injunction  against  enforcement  of  municipal  ordinances,  87. 

against  illegal  taxes  and  assessments,  87. 
Insurance,  conditions  and  restrictions,  notice  of,  to  assured  is  presumed, 

650. 
divisibility  of  contracts  of,  affecting  different  kinds  of  property,  677. 
double,  what  is,  825. 
forfeiture,  agent's  power  to  waive,  650. 
fraud  of  agent,  insurer  cannot  urge,  as  a  defense,  696. 
general  agent,  who  is,  650,  651. 
insurable  interest,  what  is,  555. 
life,  in  favor  of  wife  and  children,  creates  a  Tested  interest  in  their  faror 

which  husband  cannot  assign,  657,  658. 
notice  to  agent,  when  imputed  to  insurer,  696. 
time  within  which  to  bring  action  must  be  computed  from  the  date  el 

the  fire,  583. 
"time  within  which  to  bring  action,  when  -may  be  computed  from  the  date 

when  the  cause  of  action  became  perfect,  683. 
waiver  of  conditions  by  agents,  555. 
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Ihtirbst,  after  maturity  of  an  obligation,  at  what  rat«  chargeable,  846. 
JuDOMENTS,  final,  what  are,  327. 

relief  in  equity,  complaint  for,  what  must  state,  111. 

when  final,  494,  495. 
Just  Tbial,    arguments  of  counsel,  if  improper,  may  justify  a  reversal,  916. 

facts  not  in  evidence,  statement  of,  by  counsel,  justifies  granting  a  new 
trial,  916. 

Landlord  akd  Tenant,  holding  over  by  tenant  entitles  landlord  to  treat 
him  either  as  a  trespasser  or  a  tenant  for  another  year,  639. 

surrender  of  premises,  when  implied  from  their  reletting  by  the  land- 
lord, 639. 
LiquoR  Laws,  clerk,  sale  of  liquor  by,  to  a  minor,  presumption  of  knowledge 
of  minority,  707. 

minor,  sale  of  liquor  to,  by  clerk,  whether  employer  is  answerable  for, 
707. 

minor,  sale  of  liquor  to,  necessity  of  pleading  knowledge  of  minority,  707. 

■ale  of  liquor  by  a  clerk  or  servant,  guilty  knowledge  of,  is  imputed  to 
his  principal  or  employer,  709. 
Lunatics,  competency  of,  as  witnesses,  how  and  when  to  be  determined,  943. 

•ridenoe  of,  when  receivable,  942. 

inquisition  of  lanacy  as  evidence  of  incompetency  of,  to  be  witnesses,  943. 

presumption  of  continuance  of  lunacy,  943. 

Mastkb  and  Servant,  appliances,  defects  in,  servant's  knowledge  of,  when 
does  not  preclude  his  recovery,  396. 
appliances,  duty  of  master  to  supply  safe,  396. 
foreman  of  laborers,  whether  may  be  a  vice-principal,  390,  396. 
Mining  Partneusuips  are  governed  by  rules  peculiar  to  themselves,  488. 
good  faith,  whether  members  of,  are  bound  to  exercise,  towards  one  an. 

other,  488. 
■ales  by,  in  which  one  of  the  members  receives  a  greater  price  than  ia 
known  to  the  others,  488,  489. 
Mistake  or  Law,  when  a  ground  for  relief  in  equity,  554. 
MoRTOAOE,  fixtures  and  buildings,  removal  of,  whether  destroys  lien  of,  326. 

697. 
Municipal  Cobporations,  ordinances  of,  when  invalid,  184. 

ordinances,  placing  restrictions  upon  lawful  use  of  property,  wb«n  Tklid, 

721. 
ordinances  presumptions  in  favor  of  reasonableness  of,  614. 
ordinances  prohibiting  parades  on  the  streets,  184. 
ordinances,  prohibiting  the  erection  of  wooden  buildings,  198b 
ordinances,  when  deemed  reasonable,  614. 

recovery  by,  against  one  who  has  not  kept  his  sidewalk  in  repair,  406. 
MuBDEB,  intent  essential  to  constitute  crime  of,  95S. 

retreat,  circumstances  which  will  excuse  a  person  for  not  retreating  9ML 
■•If-defense,  duty  to  retreat-,  953. 
•elf-defense,  what  establislies,  953. 

Nboliobnoe,  exemplary  damages,  when  allowable  for,  877,  878. 
NEOoTtABLE  Instbumbmts,  bonajUU  purchasers  of,  are  proteoted,  638. 
transfer  of,  as  security  for  pre-existing  debts,  627. 

Pbinoipal  and  Agent,  exemplary  damages,  whether  may  be  awarded  against 
principal  for  act  of  his  agent,  876. 
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Principal  akd  Aqkvt,  knowledge  of  agent,  when  imputed  to  principal,  656k 

ratifioation  of  unauthorized  act,  retroactive  effect  of,  790. 
Pjuncipal  and  Subbtt,  alteration  in  inatrament  after  the  signing  thereof  by 
a  surety  discharges  him,  691. 
change  in  the  obligation  of  the  surety  without  his  consent  releases  him, 

691. 
collateral  securities,  surrender  of,  releases  surety,  692. 
ezteniion  of  time  for  payment,  when  releases  surety,  691. 
fraud  of  the  principal,  when  will  not  release  surety,  692. 
mere  indulgence  to  principal  does  not  release  his  surety,  692. 
negligence  and  inaction  of  a  creditor  do  not  release  surety,  692. 
release  of  principal  releases  surety,  692. 
Public  Lands,  soldier's  additional  homestead,  alienation  of,  before  his  right 
is  perfected,  128. 

Railway  Corfobation,  exemplary  damages,  when  liable  in,  for  aots  of  ser> 

vants,  6.35. 
Revocation  of  Wills.    See  Wills. 

Social  Clubs,  liquors,  distribution  by,  without  taking  out  a  lioenae,  8S& 
Statutbs  or  Anotusb  State,  necessity  of  pleading,  474. 
Statxttb  of  liiMiTATiONS.  in  suits  to  compel  payment  of  stockholder's  sub- 
scription to  stock  of  corporation,  412. 
&TBBBT8  AND  HiQHWATS,  electric  cars,  whether  maintenance  of,  is  a  new  and 
additional  servitude,  235,  236. 
new  uses  to  which  may  be  put,  231-235. 

telegraph  and  telephone  poles  and  wires,  right  to  maintain,  within,  23{^ 
239. 

Tax  Dbbds  as  color  of  title,  20. 

as  evidence  of  giving  notice  of  expiration  of  time  to  redeem,  SOl 

as  evidence  of  title,  19. 
TiLKGBAPH  AND  Tklbphonb  Cobforations,  along  line  of  railway,  when  a 
new  and  additional  use  for  which  compensation  must  be  made,  232. 

compensation  for  use  of  streets  by,  cases  holding  that  property  owner  is 
entitled  to,  233-235. 

oompensation  for  use  of  streets  by,  oases  holding  that  property  owner  is 
not  entitled  to,  230. 

oompensation  for  use  of  streets  by,  whether  legislature  may  deprive 
property  owner  of  right  to,  229. 

erection  of  poles  and  stringing  of  wires  by,  is  a  nuisance,  unless  author- 
ized by  statute,  229. 

erection  of  poles  and  stringing  of  wires  of,  may  be  declared  a  public  use, 
229. 

injunction  against  maintaining  wires  and  poles  on  private  property,  235. 

legislature,  whether  may  authorize  use  of  streets  by,  without  compensat. 
ing  property  owner,  233. 

municipal  corporations  may  not  authorize  use  of  streets  by,  without  com- 
pensating property  owner,  233. 

private  property  may  not  be  invaded  for  purposes  of,  235. 

use  of  streets  by,  whether  imposes  an  additional  servitude,  230-232. 
Title,  cloud  on,  what  is,  34. 

Tbiali,  public,  in  criminal  cases,  are  according  to  the  usage  of  the  common 
law,  308. 
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Trials,  pnblio,  in  orimiaal  cases ,  constitutioaal  provisioiu  gnamateeiag^ 

308. 
pablic,  in  orimiaal  caaes,  disorderly  persons  may  b«  excladed  from,  309. 
pablic,  la  criminal  cases,  inrolring  OTidence  tending  to  degrade  publia 

morals,  308. 
public,  in  criminal  case*,  locking  door*  to  avoid  noise  and  confusion,  309^ 
pablic,  in  criminal  caaes,  power  of  court  to  exdade  persona  from,  308. 
public,  in  criminal  cases,  rigbt  to,  does  not  preclude  exduaion  of  persons 

whose  presence  is  dangerous,  309. 
Tbdsts,  parol  agreement  cannot  establish,  when  complainant  has  not  paid 

anything,  S75. 
resulting  from  acquiring  title  in  an  unconicientioui  manner,  675. 

UsCBT,  agreement  to  pay  for  extension  of  time  for  payment,  whether  usuri* 
ous,  526. 
renewal  notes,  when  affected  by,  527. 

Vbtdob  and  Vkndkb,  agent  of  vendor  has  no  power  to  release  purchaser, 
128. 
attorney's  opinion  concerning  title  is  not  conolusire  that  it  is  not  market»- 
able,  128. 

Watbrcoursbs,  mill  privileges,  what  rights  included  within,  SSi. 

natural,  when  exist,  740. 

pollution  of  waters  of,  by  pasturage  of  itock,  249. 

riparian  owner's  right  to  enjoin  diversion  of,  578. 
Wills,  codicil,  publication  of,  republishes  the  will,  499. 

olographic,  requisites  of,  498. 

pretermitted  heirs  are  not  affected  by  sales  under,  778. 

speak  from  the  date  of  the  testators  ileath,  321. 
Wills,  Rbvocation  or,  burden  of  proof  respecting,  when  the  will  eannot  b» 
found,  348. 

burning,  extent  to  which  must  procee  1,  to  be  effectire,  M8. 

burning  is  a  statutory  mode  of  revocation,  34S. 

burning  prevented  by  the  act  of  a  third  pur:i0u,  948. 

bj  canceling,  obliterating,  or  mutilating,  whether  most  be  sf  ths  whole 
will,  350. 

by  eodicils,  353. 

by  subsequent  inconsistent  devises  and  bequests,  16S. 

by  subsequent  will,  352. 

by  subsequent  will  does  not  arise  when  both  wills  wmj  bs  glT« 
effect,  358. 

bj  subssquent  will  may  be  partial  only,  85S. 

by  subsequent  will,  when  implied,  352. 

by  subsequent  will  which  is  afterwards  revoked,  854. 

by  subsequent  will  whose  contents  cannot  l>e  prove<i,  S6IL 

by  subsequent  will  without  any  clause  of  revoeation,  WL 

Itj  the  aid  of  an  agent  of  the  testator,  840. 

•auoeling,  what  is,  860. 

oanoeling.  whether  may  be  by  words  alons,  350,  ML 

caused  by  mistake  of  fact,  346. 

ohildren,  birth  of,  whether  operates  as,  809. 

elassiflcation  of  modes  of,  344. 

destruction  of  will,  effect  of,  upon  oodioil  which  Is  sol  Aeetrojed,  864. 
AM.  Be  Ksr..  Vol.  XXVIIL  —a 
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Wills,  Revocation  of,  destruction  of  will,  extent  to  which  mnst  proceed 
before  it  can  be  effecive,  346. 

destruction  of  will,  intent  to  effect,  in  not  sufficient,  346. 

destruction  of  will  ia  a  statutory  mode  of  rerocation,  346. 

destruction  of  will,  presumption  of,  from  will  not  being  found  after  tes- 
tator's death,  347. 

destruction  of  will,  presumption  of,  from  will  not  being  found,  what  will 
rebut,  347. 

destruction  of  will  presented  by  fraud  of  a  beneficiary,  347. 

erasures  and  alterations  are  presumed  to  have  been  made  after  the  exe- 
cution of  the  will,  351. 

erasures  and  interlineations,  whether  affect,  350. 

evidence,  burden  of  establishing  revocation,  361. 

evidence,  declarations  of  testator,  when  admissible,  36L 

evidence,  declarations  of  testator,  when  admissible  to  prove  that  lost 
will  was  not  revoked,  348. 

^evidence  receivable  as  tending  to  show  that  lost  will  was  not  revoked, 
348. 

evidence  to  prove  that  testator's  intent  in  revoking  one  will  wae  to  revive 
another,  355. 

-evidence  to  rebut  presumption  arising  from,  349. 

evidence  to  rebut  presumption  arising  from  will  being  found  mutilated, 
351,  352. 

express,  acts  done  by  another  without  the  testator's  consent,  846. 

express,  acts  done  without  revocatory  intent  cannot  amount  to,  345. 

express,  can  be  effected  by  actions  without  words,  344. 

express,  cannot  be  effected  by  words  alone,  344. 

express,  destruction  of  will  in  testator's  presence,  but  without  his  author* 
ity,  345. 

express,  destruction  of  will  in  the  belief  that  it  is  invalid.  346. 

express,  destruction  of  will  induced  by  misrepresentation  of  a  third  per* 
son,  346. 

express,  destruction  of  will  not  intended  to  operate  as  a  revocation  un- 
less some  other  act  takes  place,  345. 

«zpress,  destruction  of  will  under  a  mistake  of  fact  or  of  law,  S46b 

express,  destruction  of  will,  when  does  not  revoke  it,  34a. 

express,  must  be  accomplished  by  some  of  the  acts  designated  ia  Mm 
statute,  344. 

express,  testamentary  capacity  is  essential  to,  346. 

express,  union  of  act  and  intent  is  essential  to,  345. 

implied,  arises  from  presumed  change  in  the  intentions  of  the  teitatOTf 
356. 

implied  from  ademption  of  legacies,  358. 

implied  from  alienation  of  property,  though  the  testator  roheeqnently 
reacquires  it,  357. 

implied  from  birth  of  issue,  359. 

implied  from  change  in  circumstances,  statutes  oonoeming,  8S7* 

implied  from  change  in  persons  or  beneficiaries,  360. 

implied  from  change  in  the  amount  of  testator's  property,  8S7* 

implied  from  lapse  of  devises  or  bequests,  360. 

implied  from  marriage  and  birth  of  issue,  359. 

implied  from  marriage  ui  a  man,  358. 

^implied  from  marriage  of  a  woman,  358. 
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Wills,  Rsvooatiok  of,  implied  from  marriage  which  is  not  valid,  359. 
implied  from  sale  of  property  without  ooaveying  it,  356. 
implied  from  transfer  by  testator  of  property  devised  »nd  bequeathed, 

856. 
implied,  how  may  be  effected,  356. 

implied,  resulting  from  change  in  the  testator's  oircnmstancee,  SSS. 
in  the  absence  of  statutes,  what  sufficient,  344. 
is  express  or  implied,  344. 

loss  of  will,  presumption  of  revocation  arising  from,  347,  848. 
marriage,  whether  operates  as,  359. 
mutilation  by  pencil-lines,  350. 

mutilation  of  one  only  of  the  copies  of  a  will  ezecnted  in  daplioata^  861. 
mutilation,  presumption  concerning,  when  the  will  has  been  in  the  poa> 

session  of  a  third  person,  351. 
mutilation,  presumptions  arising  from,  351, 
mutilation,  what  is,  350. 
of  codicils,  when  affects  wills,  353,  354. 
of  wills  executed  in  duplicate,  361. 
of  wills,  when  affects  codicils,  353,  354. 
partial,  349,  350. 

power  of,  cannot  be  delegated  to  an  agent,  846, 
presumption  from  mutilation,  what  evidence  will  overoome,  848. 
presumption  that  mutilation  was  effected  by  the  testator  with  intant  to 

revoke,  351. 
revival  of  first  will  by  the  revocation  of  the  second,  354,  858. 
revival  of  first  will  by  the  revocation  of  the  second,  evidence  of  tertator^ 

intention,  whether  admissible,  355. 
revival  of  revoked  wills,  354. 
revival  of  will  by  destroying  a  revoking  will,  864. 
revival  of  will  revoked  by  marriage  or  birth  of  i«sne,  860l 
statutes  concerning  modes  of,  345. 
tearing  done  by  a  third  person,  849. 
tearing,  evidence  to  rel)Ut  presumption  arising  from,  840. 
tearing  is  a  statutory  mode  of  revocation,  348. 
tearing  may  be  in  one  part  of  a  will  as  well  as  in  another,  84ll 
tearing,  revocation  by,  may  be  partial  as  well  as  total,  349. 
WiTNUSBS,  evidenoe  of,  m^y  be  discredited  by  showing  insane  delulaaa,  M8^ 
insane  persons,  oompetency  of,  mast  be  passed  upon  by  the  acmxi,  941^ 

943. 
insane  persons,  oompetenoy  of,  to  testify,  how  and  whea  I*  bo 

mined,  948. 
insane  persons  not  admissible  as,  at  oommoo  law,  941i 
Insane  persona,  vhon  may  testify  as,  94S. 
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ACCEPTAKOB. 
8m  AsaiOHiouiT,  t, 

ACCOUNTINO. 
■m  IvrmiiTioiu;  Mnrss  avd  Monac 

ACENOWLEDaMENTL 
See  DuiMb 

AOnONS. 
8m  AmujM,  t-i|  AanoKMSNT,  1;  Oarriirs,  1|  Oi,oi7i>  ov  Titlb,  2}  Cob> 
fOKATiovi,  9)  CoBPSss;  Damaobs,  8, 12;  Faux  Imprisonksvt}  Husband 
Ain>  Wun,  6;  Inscranob,  15;  Intbrbst;  Jodombmts,  11;  Jurisdiction, 
1)  LnoTATiOBs  OF  ACTIONS,  I,  4;  Marriaob  and  Diyorcb;  Nbootia* 
BLB  Instrumbnts,  6;  OvTiOBRS,  2,  3;  Patmbnt,  I;  Plbadiko,  1,  2,  9; 
Pbocbss;  Salbs;  Taxbs,  1;  Tblbfhonbs,  4;  Tbovbb;  Watbbooursbs, 
7i  WnMBasBB,  2. 

ADVERSE    POSSESSION. 

1.  Facts  Insvitioixnt  to  Constttctb.  —  Where  one  claime  title  by  adrerse 
pOMesaion  to  aniaclosed  and  Qaoultirated  land,  apon  which  no  one  re> 
aided,  and  npon  which  the  cattle  of  neighboring  ranohera  roamed  and 
grazed  without  restraint,  the  fact  that  the  claimant,  through  hia  lessee, 
erected  a  mde  shed  upon  the  land  capable  of  affording  shelter  to  a  few 
animals,  but  not  used  for  any  purpose,  is  not  sufficient  to  constitute  an 
adverse  possession,  in  the  absence  of  express  notice  to  the  real  owner 
that  such  occupancy  was  hostile  and  advene.     De  Fria*  ▼.  Quint,  151. 

I,  EssBNTiAL  Elemknts  or.  —  In  order  to  constitute  title  by  adverse  posses* 
iion,  the  occupancy  of  the  land  must  be  sufficiently  open  and  notorious  to 
notify  an  ordinarily  prudent  owuer  of  such  possession,  and  of  ita  hostile 
eharacter,  unless  he  is  otherwise  actually  notified  of  these  facts;  and  to 
be  available  against  persons  dealing  with  the  owner  of  the  land,  the  occu* 
panoy  of  the  land  must  be  of  such  character,  at  least,  ae  should  put  them 
npon  inquiry  as  to  the  title  of  occupant.     De  Frine  v.  Quint,  161. 

Ik  Boundary  Line  — No  Adverse  To-saEssioN  wherb  Bach  Party  Claims 
ONLY  TO  True  Line  between  Them.  —  A  party  in  possession  of  land, 
elaiming  only  to  the  true  line  according  to  the  deed  under  which  he 
holds,  who  hai  never  been  in  actual  occupancy  or  claimed  beyond  the 
true  line  and  regardless  of  it,  is  only  entitled  to  the  quantity  called  for 
by  his  deed,  although  he  is  mistaken  as  to  the  true  location  of  the  boun- 
dary  line.     Wiicre  adjacent  owners  of  land  claim  only  to  the  true  line 
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between  them,  without  intending  to  claim  beyond  it,  the  possession  of 
one  beyond  the  true  line  is  not  adverse  to  the  other.  Kurae  v.  Evans, 
435. 

4.  Thb  Bctbdkn  or  Provinq  all  the  essential  elements  of  an  adverse  posses- 
•ion,  including  its  hostile  character,  is  upon  the  party  relying  upon  it. 
De  Frieze  v.  Quint,  151. 

i.  Vendor  and  Vbndbb  —  Statute  of  Limitatioxs  Runs  in  Favor  of  Ven- 
dee IN  Possession  against  Claim  of  Dower  op  Vendor's  Widow.  —  A 
vendee  of  land  in  possession  under  an  executory  contract  does  not  hold 
adversely  to  the  vendor,  so  long  as  the  purchase-money  remains  unpaid, 
and  the  statute  of  limitations  will  not  begin  to  run  in  his  favor;  but  such 
possession  of  the  vendee  is  adverse  to  a  claim  of  dower  in  the  land  made 
by  the  vendor's  widow,  and  the  statute  will  run  in  his  favor  against  such 
claim.     Long  v.  Kansas  City  Nlock-yards  Co.,  413. 

$,  Plbadikg  —  Statute  of  Limitations.  —  A  complaint  alleging  the  plaintiflF 
to  have  been  the  owner  of  real  property  for  more  than  five  years  pre- 
viously to  the  commencement  of  the  action,  and  that  the  defendant  en- 
tered upon  such  property  and  ousted  plaintiff  therefrom  at  a  time  named, 
also  more  than  five  years  before  the  filing  of  the  complaint,  is  not  subject 
to  demurrer  on  the  ground  that  it  shows  that  the  plaintiff's  cause  of  ac- 
tion is  barred  by  the  statute  of  limitations  declaring  that  "no  action 
for  the  recovery  of  real  property  shall  be  maintained  unless  the  plaintiff, 
or  those  under  whom  he  claims,  have  been  seised  or  possessed  of  such 
property  within  five  years  before  the  commencement  of  the  act  in  respect 
to  which  the  action  is  prosecuted."  There  is  nothing  in  the  complaint 
tending  to  show  that  the  defendant's  acts  were  accompanied  with  any 
daim  of  title  on  his  part.     Peter  v.  Stepliens,  447. 

AFFIDAVITS. 
8«e  Certiorari,  2;  Criminal  Law,  12;  Elections,  3;  Sales,  2. 

AGENCY. 
1.  Ratification  in  Writing  by  Vendor  of  Sale  by  Agent  Equivalent  to 
Prior  Wriiten  Authority  when.  —  A  contract  for  the  sale  of  land, 
signed  for  the  vendor  by  an  agent  not  authorized  by  writing  to  sign,  will, 
under  the  Pennsylvania  statute  of  frauds,  have  the  same  force  and  ef- 
fect, when  ratified  in  writing  by  the  vendor,  as  though  signed  by  the 
agent  in  pursuance  of  lawful  authority  in  writing,  provided  the  vendee 
has  not  rescinded  it  before  such  ratification.  Where,  therefore,  an  agent 
;  of  an  equitable  owner  of  land,  without  being  thereto  authorized  by  writ- 

;  ing,  signs  for  his  principal  an  agreement  to  transfer  to  another  the  con- 

1  tract  under  which  the  principal  holds  the  land,  and  subsequently  the 

principal,  at  the  request  of  the  other  party,  executes  a  formal  assign- 
ment written  on  the  same  sheet  of  paper  with  the  agreement  to  transfer, 
and  specifying  the  same  consideration,  such  assignment  will  operate  as  a 
written  ratification  of  the  agreement  executed  by  the  agent,  and  take  it 
out  of  the  operation  of  the  statute  of  frauds,  notwithstanding  the  pur-, 
chaser  under  the  agreement  refuses  to  accept  the  assignment  when  after- 
wards tendered  to  him.  McClintock  v.  South  Penn  Oil  Co.,  785. 
li  Presumption  as  again.st  Assumed  Agent.  — Where  one  sells  the  land  of 
another  under  an  assumed  authority  to  do  so,  this,  as  against  him,  is  p?»m« 
facie  evidence  of  written  authority;  and  when  the  question  of  agency  be- 
comes material,  the  burden  of  ^^roof  is  upon  him  to  rebut  the  presump- 
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tion  arising  from  his  claim  of  authority.  Montgomery  v.  Paafie  Coasi. 
Land  Bureau,  122. 

8.  It  Onk  Who  is  Dbalino  with  an  Aqknt  knows  that  he  is  acting  under  cir> 
cnmscribed  and  limited  authority,  and  that  his  act  is  outside  of  and  tran* 
Bcends  the  authority  conferred,  the  principal  is  not  bound,  whether  tha 
agent  is  general  or  special,  because  principals  may  limit  the  authority  of 
one  as  well  as  of  the  other.     Quinlan  v.  Providence  etc.  fns.  Co. ,  645. 

4.  Common  Carriers  —  Liabilitt  of,  for  Tortious  Act  of  Aqbnts.  — If  a. 
ticket  agent  of  a  railway  company,  after  the  purchase  by  a  woman  of  a^ 
ticket  from  him,  immediately  comes  upon  the  platform  of  the  station  and. 
there  charges  her  with  giving  him  counterfeit  money,  and  insists  upon 
her  giving  him  another  piece  in  lieu  of  that  received  by  him  from  her> 
and  upon  her  refusal  to  do  so,  places  his  hand  upon  her  shoulder,  tells 
her  not  to  stir  until  he  has  procured  a  policeman  to  arrest  and  search 
her,  and  calls  her  a  counterfeiter  and  a  common  prostitute,  such  agent  is 
acting  for  his  employers  in  an  endeavor  to  protect  or  recover  their  prop> 
erty,  and  they  are  answerable  in  damages  for  what  he  does  and  saysi. 
Though  injury  and  insult  are  acts  in  departure  from  the  authority  con> 
ferred  or  implied,  nevertheless  when  they  occur  in  the  course  of  the 
employment,  the  master  is  answerable  for  the  wrong  committed.  Pal- 
meri  v.  Manhattan  H'y  Co.,  632. 

lee  Auctions,  S;  Brokers;  Corporations,  14;  Husband  and  Wife,  8,  11, 
16,  16;  Insurance,  7-15;  Intozicatinq  Liquors;  Judgments,  5;  Mi»> 
take;  Railroads,  2;  Sales. 

ALIENATION  OF  AFFECTIONS. 
See  Husband  and  Wife,  6. 

ALLEGATIONS. 
See  Perjury;  Plbadino,  9;  Trial,  6. 

ALTERATION. 
See  OmoERS,  1;  Statutes,  6. 

ANIMALS. 

L  Vicious  Doo  —  NonoB  to  and  Liabilitt  of  Owner.  —  Actual  or  in»- 
plied  notice  to  the  owner  of  a  dog  that  its  disposition  is  such  that  ifc 
would  be  likely  to  bite  persons  if  allowed  to  run  at  large,  and  commit 
an  injury  similar  to  the  one  complained  of,  is  sufficient  to  make  the 
owner  liable  in  damages,  without  proof  that  the  dog  had  previously  bittea^ 
any  person;  and  the  fact  that  it  broke  loose,  or  was  untied  by  some  other 
person,  and  without  the  owner's  knowledge  or  consent,  will  not,  of  itself,, 
exempt  him  from  liability  for  injury  inflicted  by  the  dog  while  so  at  large^ 
Rdbinao.i  v.  Marino,  50. 

1,  Vicious  Doo  —  Evidence.  —  In  an  action  to  recover  for  injury  from  th» 
bite  of  a  vicious  dog,  evidetwe  that  on  a  prior  occasion  the  same  dog  had 
bitten,  or  attempted  to  bite,  a  third  person,  is  admissible  to  show  th» 
vioiousness  of  the  dog.     Robimion  v.  Marino,  50. 

t,  Vioioi;8  Doo  —  SuFriciEscy  of  Evihencb.  — In  an  action  to  recover  for 
injury  from  the  bite  of  a  dog  alleged  to  he  vicious,  evidence  that  the 
dog  had  always  )>een  kept  chained;  that  he  would  bark  and  jump  at 
persons  going  near  him  when  chained,  and  endeavor  to  get  loose;  that 
when  at  largo  he  had  run  after  a  woman  aiul  seized  her  dress;  that  his 
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owner  had  stated  that  he  feared  that  the  dog  would  get  looae  and  bilt 
•  child;  and  that  when  at  large  he  had  inflicted  the  injury  complainel 
ef,  —  is  sufficient  to  establish  the  vicionsness  of  the  dog,  his  owners 
knowledgs  thereof,  and  his  negligence  in  allowing  him  %o  be  at  larg«i. 
Bobinson  v.  Marino,  50. 

■i.    ViOIOUS   DOO  —  EXPKET    EVIDK.VCB    AS  TO    0aU3B   OF   WotTNDS.  —  In   Stt 

action  to  recover  for  injury  from  the  bite  of  a  vicious  dog,  the  opinic  a 
of  a  practicing  physician  and  surgeon,  as  to  what  was  the  probable  cau/ie 
of  the  wounds  inflicted  on  the  complaining  party,  is  admissible.  Robi*- 
son  V.  Marino,  50. 
a,  Viciocs  Doo  —  Physical  Pain  and  Mental  Anguish  as  Elements  >» 
Damage.  — A  person  injured  by  a  dog  known  by  his  owner  to  be  vicious 
may  recover  damages  for  all  the  direct  and  necessary  results  of  the  in* 
jury  received,  including  physical  pain  and  mental  anguish.  Such  daiu< 
ages  are  implied  by  law,  iind  need  not  be  specially  alleged.  Eobinaon  v< 
MarkiOt  6a 

See  Labcbnt;  Railroads,  8. 

ANTENUPTIAL  CONTRACT. 
See  Husband  and  Wife,  10. 

APOTHECARIES. 
BviDKiroa— BuBDEN  OF  Proof.  —  The  Liability  of  Druoqists  is  the  saqii 
as  that  governing  the  liability  of  professional  persons  whose  work  requin^*! 
special  knowledge  or  skill,  and  such  a  person  is  not  legally  responsib!  I 
for  an  unintentional  consequential  injury  resulting  from  a  lawful  actlx 
when  the  failure  to  exercise  proper  care  cannot  be  imputed  to  him,  an.i 
the  burden  of  proving  such  lack  of  care,  when  the  act  is  lawful,  is  upoit 
the  plain ti£f.     Allan  v.  State  Steamship  Co.,  556. 

APPEAL. 
1.  An  Appeal  mat  bb  Taken  from  Part  of  a  Judgment  under  a  statute 
authorizing  an  appeal  from  a  judgment,  or  any  part  thereof.     Bank  qf 
Commerce  r.  Fuqua,  461. 

3.  An  Obdeb  Striking  out  a  Part  of  an  Ansa^^b  is  reviewable  upon  ap- 

peal from  a  final  judgment,  though  no  formal  bill  of  exceptions  has  been 
presented  or  settled.  Bank  of  Commerce  v.  Fuqua,  461. 
&  Review  of  Point  not  Raised  at  Trial.  —  A  mortgage  will  not  be 
held  void  on  appeal  for  uncertainty  in  description  when  the  point  was 
not  raised  in  the  court  below,  and  the  record  does  not  show  error  in 
treating  the  description  as  sufficient.     Kennedy  v.  Boykin,  838. 

4.  Judgment  not  Disturbed  where  Evidence  Conflicting.  — Where  the 

evidence  as  to  the  guilt  or  innocence  of  the  accused  is  directly  coi7> 
flicting,  the  appellate  court  will  not  disturb  the  verdict  and  judgment  < 
Hooper  v.  State,  926. 

6.  Objection  to  Competency  of  Witness  as  an  Expert  not  made  in  th  * 
lower  court  will  not  be  noticed  on  appeal.     Robinson  v.  Marino,  50. 

'^i.  Damages,  Insteuction  to  Consider  Question  of,  from  Liberal  Poin  » 
of  View,  Unwise.  — In  an  action  against  a  corporation  for  a  negligeql 
killing,  it  is  at  least  unwise  for  a  judge  to  instruct  the  jury  that  the;  i 
should  look  at  the  question  of  damages  "  from  abroad  and  sensible  poin  | 
of  view,  and  liberal,  because  it  is  not   a  case  to   cut  off  corners  to  i 
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closely,"  althougli  perhaps  such  an  instruction  !&  not  of  itself  suflBcient 
to  justify  a  reversal.     Sleinbrunner  v.  Pittsburgh  etc.  R'y  Co.,  806. 

7.  Whkbb  a  Fact  is  Found  by  the  Trial  Court,  and  the  Hading  is  not 

excepted  to,  the  appellate  court  will  assume  that  the  evidence  upon 
which  the  finding  was  based  was  received  without  objection,  and  that 
the  absence  of  the  pleading  was  waived.     Aahlon  v.  Rochester,  619. 

8.  Improper  Argument  of  Counsel  not  Ground  of  Reversal  when.  — 

Improper  and  unwarranted  remarks  of  prosecuting  counsel  in  argument 
in  a  criminal  case,  though  always  repreiieusible,  do  not  constitute  cause 
for  reversal,  unless,  under  all  the  circumstances  of  the  case,  they  were 
calculated  to  prejudice  the  rights  of  the  accused.     Ralim  v.  State,  911. 

9.  Erroneous  Statement  of  Evidence  in  Charge  to  Jury,  Ground  of 

Reversal  when.  —  An  erroneous  statement  of  the  evidence  upon  the 
pivotal  fact  in  the  case,  in  the  charge  to  the  jury,  is  a  ground  of  re* 
rersal,  even  though  inadvertently  made  and  inconsistent  with  the  portion 
of  the  charge  which  immediately  precedes  it,  since  t'ae  influence  which 
such  statement  may  have  had  with  the  jury  cannot  be  determined.  Stein- 
bntnner  v.  Pittsburgh  etc.  R'y  Co.,  806. 

10.  Bills  of  Exceptions  must  Show  Errors  Complained  or.  —  Bills  of 
exception  to  the  admission  or  exclusion  of  evidence,  to  be  entitled  to  the 
consideration  of  the  appellate  court,  must  show  the  errors  complained  of 
by  the  appellant.     Rahm  v.  State,  911. 

11.  Error  without  Prejudics  will  be  Disregarded  on  Appeal.  Nave 
r.  Adams,  421. 

IS.  Judgments.  —  Restitution  was  a  remedy  well  known  at  the  common  law. 
Its  object  was  to  restore  to  the  appellant  the  specific  thing,  or  its  equiva- 
lent,  of  which  he  had  been  deprived  by  the  enforcement  of  the  judgment 
against  him  during  the  pendency  of  his  appeal.  It  was  usually  a  part 
of  the  judgment  of  reversal  which  directed  "  that  the  defendant  be  re- 
stored to  all  things  which  be  has  lost  on  occasion  of  the  judgment  afore* 
said."    Haehler  v.  Myers,  589. 

15,  Judgments.  — Restitution  will  be  Enforced  though  the  Money  was 
hot  Received  under  an  Execution,  nor  under  a  final  judgment. 
Hence,  if  moneys  have  been  paid  to  the  sheriff  under  an  attachment, 
and  persons  claimint;  as  lien-holders  procure  an  order  vacating  the  at- 
tachment, and  thereupon  the  sheritf  pays  such  moneys  to  them,  and  the 
order  vacating  the  attachment  is  afterwanls  reversed  upon  appeal,  the 
attaching  creditors,  having  in  the  mean  time  recovered  final  judgment 
in  their  action,  are  thereupon  entitled  to  recover  from  such  lien  claim- 
ants the  moneys  thus  obtained  by  them.  The  law  interposes  a  promise 
to  pay  such  moneys  to  the  attaching  creditors,  because,  though  they  did 
not  hold  the  title,  they  did  have  a  paramount  lien,  wiiich,  in  due  course 
of  procedure,  would  have  ripened  into  title  but  for  the  errroueoas  order 
vacating  the  attachment.     Haehler  v.  Myers,  689. 

14  Judgment.  —  A  Writ  of  Restitution  Issued  at  the  Common  Law  upon 
the  reversal  of  a  judgment,  provided  the  amount  which  the  appellant 
had  lost,  or  paid  under  compulsion,  appeared  of  record.  Otherwise,  pro- 
cess in  the  nature  of  an  order  to  show  cauxo  first  issued,  known  as  scire 
fadfts  quart  restitutionem  hiibere  non  debet,  based  upon  the  theory  that  the 
law  infers  a  promise  to  repay  monoys  paid  upon  or  in  satisfaction  of  a 
Judgment  or  order  which  has  been  reversed.      Haehler  v.  Miners,  6S9. 

16.  Modification  of  Judgment.  —  Where  a  judgment  on  demurrer  disniijtii. 
ing  a  complaint  is  affirmed  on  appeal,  the  appellate  court  will  modify 
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the  Jadgment  on  motion  so  as  to  remand  the  case  with  leave  to  amend 
the  complaint.      Wagner  v.  Law,  56. 
See  Habeas  Cobpusj  Judqmbmts,  8,  11;  New  Trial;  Parties;  Trial,  2- 

APPEARANCE. 
See  Justice  of  the  Peace. 

APPROPRIATION. 

8e«  AssiONMBNT,  3;  CThecks;  Legislatube,  3,  4;  Offioebs,  8;  Water* 

COUBSES,  11,  12. 

APPURTENANCE. 
See  Watercoubses,  3. 

ARBITRATION. 
See  Insurance,  4. 

ARCHIVES. 
See  Evidencs,  12. 

ARREST. 
See  HoMioiDB,  1,  2,  6;  Malicious  Pboseoutioh. 

ARSON. 
See  Criminal  Law,  3. 

ASSESSMENTS. 
8m  CtoBPOBATiOKS,  8;  EQUITY,  2;  EsTOPPEL,  5;  Judgments,  6;  Muniozpai* 

COBPORATIONS,  11;  TAXES,  1-3. 

ASSETS. 
See  Corporations,  10,  15;  Fraudulent  Convbtanobs,  4. 

ASSIGNMENT. 

L  AssMNMENT  OF  Pabt  OF  Demahd  AT  Law.  —  A  part  of  an  entire  demand 
cannot  be  assigned  at  law  so  as  to  enable  the  assignee  to  bring  an  action 
upon  it  without  the  consent  of  the  debtor.     McDaniel  v.  Mcurwell,  740. 

%  Assignment  of  Part  of  Demand  in  Equity.  —  Parts  of  a  single  demand 
may  be  assigned  to  different  parties  in  equity,  and  the  rights  of  all  the 
parties  settled  in  one  suit  brought  by  a  single  assignee.  In  such  suit,  not 
only  the  debtor  and  assignor,  but  all  assignees  or  claimants  to  any  part 
of  the  fund,  can  be  made  parties,  so  that  one  decree  may  determine  the 
duty  of  the  debtor  to  each  claimant,  and  his  rights  and  interests  be  fully 
protected  thereby.     McDaniel  v.  Maxwell,  14S). 

t,  AssiGNMBNT  ot  Part  of  Demand  in  Equity.  —  An  Order  drawn  upon 
the  debtor  for  a  valuable  consideration,  payable  out  of  a  designated  fund 
or  debt,  actually  due  or  to  become  due,  operates,  when  delivered  to  the 
payee,  as  an  equitable  assignment  or  appropriation  of  such  fund  pro 
tanto,  and  no  acceptance  by  the  drawee  is  necessary  to  its  validity.  Mc- 
Daniel V.  Maxwell,  740. 
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i.  Assignment  or  Part  of  Demand  in  Equity.  —  No  Particular  Form  of 
worda  or  writing  ia  neceaaary  to  effect  an  equitable  aaaignment  of  a  part 
of  a  apecific  debt  or  fund  due  or  to  become  due.  It  may  be  wholly  in 
writing,  or  ia  parol,  or  partly  in  both,  but  it  muat  deaignate  the  particu* 
lar  fund  upon  which  it  ia  intended  to  operate.  McDaiuel  v.  Maxwell^ 
740. 

I.  Assignment  ot  Part  of  Demand  in  Equity  —  Notice  to  Debtor.  — An 
aaaignment  of  a  apecific  part  of  a  particular  fund,  aum  of  money,  or  debt 
actually  due  or  to  become  due,  ia  valid  in  equity,  and  vesta  an  equitable 
property  therein  in  the  asaignee,  ao  that  after  notice  thereof  to  the  debtor 
he  is  bound  to  apply  the  fund  according  to  the  terms  of  the  aaaignment. 
McDaniel  v.  Maxwell,  740. 

Bw  The  Assignment  of  a  Contingent  Remainder  or  an  Executory  De- 
vise, free  from  fraud  or  impoaition,  and  for  a  valuable  consideration,  will 
be  upheld  in  equity,  though  void  at  law.      Waiaon  v.  Smith,  665. 
See  Aoenoy,  1;  Corforations,  10,  12;  Mortgages,  2. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 
Ihsolvent  Debtor.  —  Chattel  Mortgages  executed  at  the  aame  time  by 
an  insolvent  debtor  to  certain  of  his  creditora,  giving  them  priority,  but 
not  allowing  them  to  prorate,  if  made  in  good  faith  to  secure  bona  fide 
debts,  will  not  conatitnte  a  voluntary  and  fraudulent  assignment  for  the 
benefit  of  the  creditors  preferred  as  against  those  not  preferred,  although 
such  mortgages  cover  all  the  asaeta  of  the  mortgagor,  the  value  of  which 
exceeds  the  amount  of  debta  secured.  Bershiser  v.  Higman,  527. 
See  Contracts,  i;  Payment. 

ASSOCIATIONS. 

L  Social  Clubs  —  Liquor  Lioensi.  —  The  distribution  of  liqnors  at  cost 
by  a  bona  fide  incorporated  social  club  to  its  members  is  not  a  sale  for 
which  a  license  can  be  required,  under  a  general  liquor  law  not  specially 
mentioning  such  clubs.     Columbia  Club  v.  McMaster,  826. 

L  Municipal  Corporations,  Power  of,  to  Impose  a  License  on  Social 
Clubs.  —  Where  the  general  law  does  not  require  a  license  for  the  dis- 
tribution  of  liquors  by  a  bona  fide  social  club  among  its  members,  such 
license  oannot  be  imposed  by  municipal  ordinance.  Columbia  Club  v. 
McMaster,  826. 

ATTACHMENT  —  GARNISHMENT. 

L  Garnishment  of  Officer.  — The  Surplus  Proceeds  of  the  Sale  of 
Property  in  the  hands  of  an  officer  of  the  court,  after  satisfying  an 
execution  or  other  process,  belongs  to  the  judgment  debtor,  is  not  in  cut- 
todia  legis,  and  is  therefore  subject  to  garnishment  or  attachment  by  hie 
creditor.     Oppenheimer  v.  Marr,  539. 

L  Oarni.shment  in  Another  Static.  — A  judgment  in  a  garnishment  suit, 
valid  and  binding  upon  the  parties  thereto,  is  entitled  to  full  faith  and 
credit  in  another  state,  and  oannot  be  collaterally  attacked.  Payment 
and  satisfaction  of  auoh  judgment  by  the  garnishee  is  a  complete  defense 
for  him  to  an  action  in  another  state  to  recover  the  same  debt  Chkag* 
etc  R.  R.  Co.  v.  Moore,  534. 

See  Appeal,  13. 
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ATTORNEY  AND  CLIENT. 
FuTXLBaKS  OomctmiCATioNS  between,  What  is  not.  — Where  an  attor- 
ney at  law  prepares  and  writes  an  order  for  the  defendant  to  sign,  which 
the  defendant  subsequently  swears  that  he  did  not  sign,  such  attorney  ia 
a  competent  witness  to  prove  its  execution  by  the  defendant,  and  the 
rale  of  privileged  coramuuications  as  between  attorney  aud  client  doea 
Bot  apply  in  such  a  case.     Rahm  v.  State,  911. 

S««  AcoTioNS,  2;  Vendor  and  Pcrchasbb,  7« 

ATTORNEY  IN  FACT. 
8m  Husbahd  and  Wife,  13;  Public  Lands,  2. 

ATTORNEY'S  FEES. 
8m  Nxootiabls  Instruments,  4-7;  Pleadino,  10. 

AUCTIONS. 

L  AvonoK  Bali  or  Lahd — Printed  Catalooub — Warrahtt  ov  Title.  — 
When  the  terms  of  an  auction  sale  are  announced  in  adrance,  by  means 
of  a  printed  catalogue,  describing  different  tracts  of  land  belonging  to 
different  persons,  stating  the  terms  of  sale  at  the  end  of  each  descrip* 
tion,  and  concluding  with  a  statement  warranting  the  title  perfect, 
allowing  time  for  search,  and  requiring  a  partial  payment  upon  the  fall 
of  the  hammer,  the  concluding  statement  in  the  catalogue  becomes  a 
part  of  the  terms  of  sale  of  each  tract  of  land  described  therein.  Mont- 
gomery r.  Pacific  Coast  Land  Bureau,  122. 

I.  Auction  Samcs  or  Land  —  LiAsiLrrY  or  Auctioneer  —  Meaninq  or 
Printed  Terms  of  Sale.  —  When  an  auctioneer  sells  land  under  the 
printed  terms  of  a  catalogue,  and  receives  a  portion  of  the  purchase- 
money,  which  he  returns  to  the  purchaser  because  of  an  alleged  defect 
in  title  after  a  tender  of  proper  conveyance  by  the  owner,  and  written 
notice  not  to  return  the  money,  the  opinion  of  attorneys  who  pronounced 
the  owner's  title  unsafe,  and  evidence  as  to  the  meaning  of  the  printed 
terms  of  the  sale,  are  not  admissible  in  an  action  by  the  owner  against 
the  auctioneer  to  recover  the  money  returned  by  him  to  the  pnrohaMrt 
Montgomery  ▼.  Pacific  Coast  Land  Bureau,  122. 

I.  Auction  Sale  of  Land  —  Authoritt  and  Liability  of  Auctioneer — 
AoENCT  —  Ratification. —  When  one  sells  the  land  of  another  at  auction, 
assuming  to  act  as  his  agent,  and  receives  a  portion  of  the  purchase- 
money,  which  he  returns  to  the  purchaser  because  of  an  alleged  defect 
in  the  title,  after  the  owner  has  tendered  a  deed  to  the  purchaser,  and 
has  notified  the  agent  in  writing  not  to  return  the  money,  the  acts  of  the 
owner  are  such  a  ratification  of  the  agent's  acts  as  will  entitle  the  former, 
npon  showing  a  good  record  title,  to  recover  of  the  latter  the  purchase- 
money  returned,  as  money  received  and  had  to  the  use  and  benefit  ol 
the  former.     Montgomery  v.  Pacific  Coast  Land  Bureau,  122. 

BANKRUPTCY. 
See  Insolvency. 

BANKS. 
See  Checks;  Contracts,  3,  4;  Limitations  of  Actions,  4;  Payment,  L 
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BILLS  AND  NOTES. 
8e«  Nkootiablk  Instbuaents. 

BILLS  OF  EXCHANGK 
See  Appeal,  2,  10;  Certiorari,  2. 

BONA  FIDE  PDROHASERS. 
8m  Bzkovtion,  6,  7;  Neqoi'iablk  luamxnaant,  t. 

BONDS. 
Sea  OmoEBs,  1-6. 

BOUNDARIES. 

L  Shork. — Where  the  conraes  and  distanoes  desigaated  in  •  oonveyanoe 
ar«  inoh  m  to  extend  the  property  conveyed  to  low«water  mark  of  Long 
Island  Sonnd,  it  will  inclade  all  the  shore  abore  such  mark,  thoagh  one 
of  the  calls  is  to  a  point  on  the  shore,  and  the  next  call  is  "  thence  tun- 
ning along  said  shore  and  sound  as  the  same  bend  and  turn."  The  point 
on  the  shore  called  for  in  the  description  may  be  anywhere  apon  the 
■trip  lying  between  low  and  high  water,  and  where  it  is  mnst,  there- 
fore,  be  determined  from  the  coursea  and  distances  given  in  the  convey- 
ance.    Oakes  v.  De  Laneey,  628. 

Si  Th>  Words  "More  or  Less"  and  "About,"  used  in  a  conveyance  in 
oonnection  with  quantity  or  as  qualifying  distances,  are  words  of  pre- 
caution and  safety  intended  to  cover  some  unimportant  inaccuracy,  and 
they  do  not  weaken  or  destroy  such  indications  of  distance  and  quantity, 
when  no  other  guides  are  furnished.  Oale*  v.  De  Laneey,  628. 
See  Adverse  Possession,  3 

BREACH  OF  CONTRACT  TO  MARRT. 
See  Marriaob  and  Divobob. 

BRIBERY. 
See  Criminal  Law,  IS. 

BROKERS. 
Bbokbx  BicrLoraD  to  Sell  Property  Bbcombs  Entitlbd  to  his  Ooinfi»> 

UOM  when  he  finds  a  purchaser  satisfactory  to  his  employer  and  they 
•nter  into  a  mutual  ooutract  of  purchase  and  sale,  though  it  subeequently 
tarns  oat  that  the  purchaser  is  unable  to  comply  witli  his  oontraot,  and 
OB  that  account  the  sale  is  not  consummated  by  (he  transfer  of  tba  prop- 
MTty.    KaUeg  r.  Baker,  542. 

BURDEN  OP  PROOF. 

Bm  Abtbbsb  Possbsbioh,  4;  Aobnot,  2;  Apotiibcaribi;  Mcnioipai.  Oob- 

roBATioNg,  8;  Railroads,  12{  Slamdbb,  6|  Iazh^  L 

BURGLARY. 
OUMINAL  Law  —  Bobolart  and  Larcbnt.  —  One  who  enters  a  building 
ander  such  circumstances  as  to  constitute  a  burglary,  and  also,  oommite 
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therein  the  crime  of  larceny,  may  be  prosecnted,  convicted,  and  pan* 
iahed  for  each  crime  separately.     State  v.  Hackett,  380. 
See  Criminal  Law,  7;  Etidekck,  4. 

BURIAL  RIGHTS. 
See  Cemeteries;  Corpses;  Damages,  7. 

CALLS. 
See  BoiTMDABiES,  1;  Corporations,  6-8,  Cbeditob's  Svn. 

CARRIERS. 

1.  DuoBnnNATiOKS.  —  A  complaint  in  an  action  against  a  common  carrier 
to  recover  for  discrimination  in  freight  charges  which  simply  alleges  a 
discrimination  and  inequality  in  charges  made  for  the  transportation  of 
the  same  kind  of  freight  for  different  persons  between  the  same  points, 
without  alleging  that  the  freight  charged  plaintiff  is  unreasonable  and 
excessive,  does  not  state  a  common-law  cause  of  action.  Coioden  r.  Pa- 
cifie  etc  Steamship  Co.,  142. 

S.  Common-law  Right  or  Discrimination.  —  At  common  law,  a  common 
carrier  is  bound  to  accept  and  carry  goods  for  all  upon  being  paid  a 
reasonable  compensation,  but  he  is  under  no  obligation  to  treat  all  cus- 
tomers equally,  and  he  may  carry  for  favored  individaals  at  an  unrea- 
sonably low  rate,  or  even  gratia.  The  fact  that  he  charges  less  for  one 
than  another  is  only  evidence  that  a  particular  charge  is  uureasonable, 
and  the  difference  between  the  charges  cannot  be  made  the  measure  of 
damages  in  any  case,  unless  it  is  proved  that  the  smaller  charge  is  the 
true  reasonable  charge,  and  that  the  higher  charge  is  excessive  to  that 
degree.     Cowden  v.  Pacijic  etc  Steamship  Co.,  142. 

S.  Damages  —  Exemplary,  against  Carrier  —  Willful  Wrong  of  Ser- 
vant.—  The  duty  due  from  a  common  carrier  to  its  passengers  makes  it 
liable  in  exemplary  damages  for  the  willful  wrong  of  its  servant,  inflicted 
in  the  course  of  his  employment,  unless  the  party  wronged  is  guilty  of 
contributory  negligence.     Spellman  v.  Richmond  etc  R.  R.  Co.,  858. 

See  AGBN07,  4;  Interstate  Commerce;  Jurisdiction,  1;  Ships  and  Shzf> 

PINO. 

CATALOGUa 
See  Auctions,  1,  2. 

CEMETERIES. 
A  Oembtbbt  is  not  Devoted  to  Public  Uses,  when  the  public  generally 
never  had  any  right  to  burial  therein,  and  no  burials  therein  could  be 
made  except  by  permission  of  the  church  corporation  to  whiob  it  b«« 
longed.     Matter  qf  Board  qf  Street  Opening,  640. 
See  Eminent  Domain,  2. 

CERTIFICATE. 
See  Corporations,  5;  Taxes,  2,  3. 

CERTIORARL 
1.  Habeas  Corpus.  — The  Writ  of  Certiorari  may  be  issued  by  the  m« 
preme  court  of  Montana  to  bring  up  for  review,  upon  habeas  corpus,  the 
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proceeclings  of  the  district  court  relating  to  the  conviction  and  sentence 
of  the  prisoner  for  alleged  contempt  of  conrt.  In  re  MacKnight,  451. 
Writ  of  Certiorari  is  Proper  Way  to  Bring  Case  bbforb  Supreme 
Court  when.  —  Where  a  bill  of  exceptions  would  not  show  that  the 
court-room  was  not  crowded  at  the  trial,  that  most  of  the  seats  provided 
for  spectators  were  vacant,  and  that  many  dififerent  persons  who  showed 
themselves  to  be  citizens  of  the  state  applied  for  admission  and  were  re- 
fased,  but  these  matters  can  all  be  properly  raised  and  brought  before 
the  court  by  affidavit  upon  certiorari,  the  proper  way  in  which  to  bring 
the  case  before  the  supreme  court  is  by  the  writ  of  certioran,  and  not  by 
writ  of  error  or  bill  of  exceptions.     People  v.  Murray,  294. 

CHAMPERTY  —  MAINTENANCE. 

Porohasb  ov  Right  in  Litioation.  — The  purchase  of  a  right  whioh  is  or 
may  become  the  subject-matter  of  a  pending  suit  by  one  standing  in 
no  fiduciary  relation  does  not  constitute  champerty,  and  is  not  unlaw- 
fnl  unless  made  for  the  mere  purpose  of  perpetuating  strife  and  litiga- 
tion; and  it  makes  no  difference  that  the  consideration  for  the  purchase 
is  to  be  used  in  conducting  the  litigation  and  paying  the  expenses  thereof. 
Brmcn  v.  Bigni,  752. 

L  Contract  to  Sustain  Litigation.  — A  fair  bona  fide  agreement  by  a 
layman  to  supply  funds  to  carry  on  pending  litigation,  in  consideration 
of  having  a  share  in  the  property  in  dispute  if  recovered,  is  not  per  se 
void,  either  on  the  ground  of  champerty  or  of  public  policy;  but  if  such 
contract  is  made  for  the  purpose  of  stirring  up  strife  and  litigation,  har- 
assing others,  inducing  suits  to  be  begun  which  otherwise  would  not 
be  commenced,  or  for  speculation,  it  is  within  the  doctrine  of  champerty, 
and  should  not  be  enforced.     Brown  v.  BignS,  752. 

CHARTERS.  * 
8m  Corporations,  1;  Railroads,  13,  14. 

CHATTEL  MORTGAGES. 
8m  Assionuknt  roR  BiNxrir  of  Crkditobs. 

CHECKS. 

Banks  and  Banking  —  Check  as  Appropriation  of  Pond.  —  A  check 
drawn  upon  an  existing  fund  in  bank  is  an  absolute  transfer  or  appro* 
priation  to  the  holder  of  the  amount  designated  in  the  check,  theu  in  the 
hands  of  the  drawee,  and  entitles  the  holder  to  sue  the  bank  in  his  own 
name  upon  its  refusal  to  pay.     Fonner  v.  Smith,  510. 

Banks  and  Banking  —  Check  as  Appropriation  of  Fund  — Dutt  of 
Bank  to  Pat — Subrogation.  —  A  bank  receives  deposits  on  the  express  or 
implied  promise  to  pay  them  out  apon  the  checks  of  the  depositor  to  any 
person  in  whose  favor  they  may  be  drawn,  to  the  extent  of  the  depo.sit, 
and  the  check-holder  is  subrogated  to  the  rights  of  the  drawer  in  the 
deposit,  to  that  extent  is  in  privity,  as  assignee  of  the  drawer,  with  the 
bank,  and  may  sue  it  in  bis  own  name  upon  it*  refusal  to  paj  tb«  check. 
Fonner  v.  Smith,  610. 

Banks  and  Banking  —  Right  of  Chkok-holdbr  to  Sci  Bank  —  With- 
drawal OF  Funds.  — The  holder  of  a  check  drawn  upon  funds  in  bank 
and  presented  before  such  funds  are  withdrawn  may  sue  the  bank  in  his 
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own  name  for  refasing  to  pay  snch  check;  and  after  notice  to  the  bank 
of  the  drawin;;  of  such  check,  the  fund  thus  appropriated  cannot  be  with- 
dnwu  by  the  depositor.     Former  r.  Smith,  5lO. 
See  Payment. 

CHURCH  CORPORATIONS. 
See  Ckhetebies. 

CLOUD  ON  TITLE. 
L  V«WDOR  AHD  Vender  —  Qctieting  Title  —  Parties,  —  A  complaint  in  an 
action  to  quiet  title,  alleging  that  a  certain  deoedent,  whose  wife  had 
previously  died,  was  at  the  time  of  his  death  the  owner  of  one  tract  of 
land  aud  bad  a  homestead  claim  on  another;  that  by  his  will  he  directed 
that  the  homestead  title  be  perfected,  and  that  all  of  his  land  should  be 
sold  when  it  would  realize  six  thousand  dollars,  the  proceeds  to  be  di- 
rided  equally  amongst  his  minor  children;  that  the  executor  named  filed 
an  inventory  of  the  estate,  including  the  homestead  claim;  that  the 
guardian  appointed  for  the  minor  heirs  obtained  a  certificate  of  entry  for 
the  homestead;  that  thereafter  the  executor,  under  order  of  court,  sold 
and  conveyed  all  the  land  named  in  the  inventory  to  plaintiff  for  $6,050, 
the  sale  and  conveyance  being  duly  confirmed  by  the  court;  that  there- 
after two  of  said  children,  having  become  of  age,  conveyed  their  interest 
in  all  the  land  to  plaintiff;  that  thereafter  the  guardian  of  the  remaining 
ebildren  conveyed  whatever  interest  they  might  have  in  the  land  to 
plaintiff  under  order  of  court;  that  said  children  received  and  retained 
their  several  portions  of  the  purchase- money  on  becoming  of  age,  and 
never  asserted  any  claim  to  any  of  the  land;  that  thereafter  said  children 
executed  a  quitclaim  deed  of  their  interest  in  the  homestead  tract  to  a 
third  party,  — states  a  cause  of  action  as  against  the  quitclaim  grantee 
only,  and  should  be  dismissed  on  demurrer  as  against  such  children  made 
parties  defendant,  but  who  are  estopped  to  claim  any  interest  in  the  land 
by  the  deed  made  by  the  executor.  Under  the  facts  of  such  complaint, 
judgment  should  be  rendered  in  favor  of  plaintiff  £u  against  the  quit- 
claim grantee.     LewU  v.  Lichty,  25. 

IL   FBAtTDULB»T   CONVBYANOES  —  EXECUTION  —  SaLES  —  QuiETINQ  TlTLB  — 

LTUiTATiONa.  —  An  action  to  remove  a  cloud  on  title  caused  by  a  frand- 
nlent  conveyance  ia  not  an  action  for  relief  on  the  ground  of  fraud,  and 
is  not  subject  to  the  limitations  imposed  by  statute  on  snob  actions. 
Wagner  v.  Lata,  56. 

See  FaACDDtBNT  CONVBYANOEa,  1-8. 

CODICIL. 
See  Wills,  7. 

COLLATERAL    ATTACK. 
8m  Attachhent,  2;  Cbimimal  Law,  IS^ 

COLLATERAL  SECURITY. 
8m  Nkootiablb  Instruhsmti,  & 

COLLUSION. 
See  JuDOMENTS,  5. 
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COMMERCE. 
See  Interstate  Comhercb. 

COMMISSIONS. 
See  Brokers. 

COMMON  CARRIERS. 
See  Carriers. 

COMMUNITY  PROPERTY. 
8««  Husband  and  Wiri,  lOl 

COMPROMISE. 
Bkoission  —  Rbstobation,  OrFBR  OF.  —  Id  aa  eqaifcable  aotioo  to  resoind  » 
■ettlement  or  oompromise,  it  is  sufficient  for  the  plaintiff  to  offer,  in  hi» 
complaint,  to  restore  what  he  has  received.  After  such  offer,  the  right* 
of  the  parties  will  be  regulated  and  protected  in  the  final  jadgmenft, 
Berrjf  v.  American  etc  Ins.  Co.,  548. 

See  Insurance,  22. 

CONFLICT  OF  LAWS. 
See  Contracts,  1,  2;  Sales,  I. 

CONGRESS. 
See  Intbrstatb  Comhebok 

CONSTABLES. 
Bee  Homicide,  L 

CONSTITUTIONAL  LAW. 

See  Ei.>anoN8,  6,  7;  Eminent  Domain,  1;  Lboislatubb;  Munioital  Oobt 

fobations,  9,  11;  Statutes. 

CONSTITUTIONS. 

OinoEBB  —  QuALincATiON  —  Mandatory  Provisions.  —  A  constitutional 
provision  that  a  person  appointed  to  the  office  of  state  treasurer  shall 
qualify  by  taking  the  constitutional  oath  of  office  within  one  month  after 
bis  appointment,  and  that  if  he  refuses  or  neglects  to  do  so  within  that 
period  of  time,  such  refusal  or  neglect  shall  operate  as  a  refusal  to  acoept 
the  office,  and  a  new  appointment  must  be  made,  is  mandatory  and  not 
merely  directory .     AreJusr  r.  State,  261. 

See  Cbdcuiai.  Law,  4;  BLaorioNs,  2-4,  6,  7;  Eminent  Domain,  1)  Obhobb^ 
8}  Statutes,  4;  WATERCouBSBa,  8. 

CONSTRUCTION. 
See  Devise,  4. 

CONTEMPT. 
L  A  OornniPT  of  Coubt  a  a  willful  disregard  d  lie  Mithorltj,  and  maj 
oonsist  of  disorderly  or  insulting  language  or  behavior  in  its  pre««noe  teud> 
ing  to  disturb  its  proceedings  or  impair  the  respect  due  to  its  authority^ 
Am.  8t.  Rip..  Vou  XXVIII.  -62 
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or  a  disobedience  of  its  rules  or  orders  interfering  with  the  due  admin- 
istration of  law.     In  re  MacKnight,  461. 

2.  Contempt  of  Court  is  not  CoMMrrxED  by  the  Refusal  of  the  Pub- 
lisher OF  AN  Article,  the  publication  of  which  is  prosecuted  as  a  con- 
tempt of  court,  to  give  the  names  of  the  persons  making  the  comments 
referred  to  in  such  article.  If  the  publication  of  the  article  was  a  con- 
tempt, relevant  inquiry  ceased  when  it  was  ascertained  who  was  its 
author  and  publisher.     In  re  MacKnight,  451. 

S.  Publisher  of  a  Newspaper  is  not  liable  to  punishment  as  for  a  con- 
tempt of  court*because  he  publishes  what  purports  to  be  the  statements 
of  third  persons,  to  the  eflfect  that  the  public  and  the  judge  of  a  desig- 
nated county,  in  which  a  cause  was  pending,  were  prejudiced;  that  the 
money  involved  in  the  cause  had  turned  the  head  of  every  man  in  the 
county;  that  they  had  all  voted  for  the  judge  because  they  knew  his 
views,  and  that  he  could  not  be  won  over  to  any  other;  that  there  was 
money  enough  in  the  business  to  corrupt  every  corruptible  man  in  the 
«tate;  and  that  it  had  caused  a  deadly  bias  in  the  minds  of  men  who  could 
Dot  be  bought  with  money  at  all;  and  that  neither  the  judge  nor  any 
jury  that  could  be  obtained  in  the  county  would  reader  a  decision  accord- 
<ing  to  the  evidence.  In  re  MacKnight,  451. 
See  Cbrtioba&i,  1. 

CONTRACTS. 

1.  AocoBDiNO  TO  What  Law  Construed.  —  The  law  of  the  aittu  con- 
clusively governs  as  to  all  questions  relating  to  rights,  titles,  and  in- 
terests in  and  to  real  estate,  but  a  contract  concerning  personalty  is 
Dsually  construed  according  to  the  laws  of  the  country  with  reference  to 
which  it  was  made.  In  so  far,  therefore,  as  an  antenuptial  contract  made 
in  France  relates  to  personalty,  it  will  be  construed  according  to  the  law 
of  France,  but  so  far  as  it  relates  to  real  estate  owned  in  Missouri  at  the 
time  of  the  making  of  the  contract,  it  will  be  construed  by  the  law  of 
Missouri.     Richardson  v.  De  Oioerville,  426. 

S.  Conflict  of  Laws.  —  A  Contract  Void  by  Reason  of  the  Laws  of  the 
State  where  It  was  Made  and  is  to  be  performed  is  generally  void 
elsewhere.     Bank  of  Commerce  v.  Fuqua,  461. 

S.  Payment  —  Rescission  of  Contract  to  Advance  Money  to  Make.  — 
Where  a  bank  has  contracted  with  the  maker  to  advance  money  to  pay 
a  note,  unknown  to  the  payee,  the  bank  may  rescind  the  contract  at  any 
time  before  actual  payment  is  made,  on  the  ground  that  its  consent  to 
the  contract  was  given  by  mistake.     SteinJiart  v.  National  Bank,  132. 

4.  Payment  —  Rescission  of  Contract  to  Make.  —  Where  a  bank  has  con. 
tracted  with  the  maker,  unknown  to  the  payee,  to  advance  money  to  pay 
a  note,  and  has  rescinded  the  contract  before  payment,  because  of  the 
assignment  in  insolvency  of  the  maker  on  the  same  day,  evidence  that 
the  assignment  was  made  that  day,  and  as  to  how  long  it  took  to  prepare 
it,  is  admissible  in  an  action  by  the  payee  to  recover  the  amount  of  the 
note  from  the  bank,  when  other  evidence  shows  that  on  the  morning  of 
the  same  day  the  maker  thought  he  was  able  to  pay  all  his  debts  in  the 
usual  course  of  business.     Steinhart  v.  National  Bank,  132. 

See  Adverse  Possession,  5;  Aoency,  1;  Beckers;  Champerty,  2;  Corpora- 
tions, 2;  Debtor  and  Creditor,  2;  Deeds;  Evidence,  1,  10;  Husband 
AND  Wife,  8,  11,  12;  Insurance,  3,  4,  7,  8;  Interest,  1;  Judgments, 
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<;  JcBTSDiCTioif,  1;  Landlord  and  Tenant,  1,  3;  Mines  and  Mining, 
I,  3;  Municipal  Corporations,  12;  Partnership;  Plkadinq,  7,  10; 
Sales;  Statutes,  6;  SuBETysHiP;  Watsb  Companies;  Vkndok  and 
Fdbcuassb,  1,  2,  7,  8. 

CONTRIBUTORY    NEGLIGENCE. 
See  Carriers,  3;  Railroads,  11;  Teleqbaphs,  1. 

CONVERSION. 
See  Co-tbnanct,  2;  Executions,  7;  Troveb. 

CONVEYANCES. 
Bee  Boundaries;  Deeds;  Trusts,  1. 

CORPORATIONS. 

CoBPOBATiON  Accepting  a  Charter  Consents  to  be  boand  by  all  of  its 
proviaions  and  conditions,  and  cannot  complain  of  the  enforcement  of 
any,  if,  by  a  fw  reading  of  the  language,  the  enforcement  in  the  particu* 
lar  manner  is  authorised.     Mayor  v.  Dry  Dock  etc.  R.  B.  Co.,  609. 

Stock  Subscriptions  —  Waiver  of  Defense  by  Acquiescence.  — If  a 
subscriber  for  stock  in  a  corporation  makes  his  contract  for  subscription 
previous  to  and  in  anticipation  of  the  incorporation,  he  waives  the 
defense  that  the  capital  stock  of  the  corporation  has  not  been  subscribed 
as  provided  for  in  his  contract,  by  voluntarily  acquiescing  in  the  mode 
of  incorporation  with  a  full  knowledge  of  the  facts.  California  etc.  Ilo- 
tel  Co.  V.  CalUnder,  99. 

Stock  Subscriptions  —  Finding  o»  Waiver  of  Defense. — In  an  action 
by  a  corporation  to  recover  upon  a  stock  subscription,  a  finding  that  the 
subscriber  has  waived  any  right  to  object  to  the  act  or  method  of  incor- 
poration  implies  that  he  has  a  knowledge  of  the  right  waived,  and  that 
the  waiver  was  voluntary.  Nor  is  this  conclusion  affected  by  the  fact 
that  the  court  found  certain  probative  facts  insufficient  in  themselves  to 
prove  a  waiver,  and  only  tending  in  that  direction.  California  etc.  Hotel 
Co.  V.  Callender,  99. 

Stock  Subscbipiions  —  Waiver  of  Defense.  —  A  subscriber  to  stock 
in  a  corporation  to  be  formed  may  waive  any  defense  he  may  have  to  the 
■abscription.  Such  waiver  may  be  express,  or  implied  from  the  acta  or 
declarations  of  the  subscriber.  A  payment  of  a  call  with  full  knowl- 
edge of  the  defense,  or  any  act  indicating  a  clear  intent  to  abide  by,  ac- 
cept, or  pass  over  any  defease  held  by  the  subscriber,  will  constitute  a 
waiter.     California  etc  Hotel  Co.  v.  Callender,  99. 

Stock  —  Issuance  of  Certificate.  —  It  is  not  necessary  to  a  subscriber's 
ownership  of  stock  io  a  corporation  that  a  certificate  therefor  should 
have  been  issued  to  him.  nor  is  the  corporation  bound  to  isnne  such 
certificate  until  the  subscription  price  is  fully  paid.  The  corporation 
may  allege  the  subscriber's  ownership  of  the  stock,  and  recover  on  the 
contract  of  subscription,  before  issuing  a  certificate  of  the  stock  to  him. 
California  <•/«.  HoUl  Co.  ▼.  Callender,  99. 

Call  fob  Unpaid  Stock  Sobscription  not  Neokssart  when.  —  A  call  for 
unpaid  stock  subscription  is  not  necessary,  where  the  creditor  tak«s  out 
execution  therefor  after  judgment  obtained  and  execution  returned  nulla 
bona,  nor  where  the  creditor  brings  his  suit  directly  against  the  stock* 
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holder,  under  the  section  of  the  statute  which  gives  him  a  direct  action 
against  a  stockholder  in  case  of  a  dissolution  of  the  corporation.  Wash- 
ington Sav.  Bank  v.  Butchers'  etc.  Bank,  405. 

7.  Stockholder's  Liability  on  Unpaid  Stock  of  Corporation  does  not 

Mature  until  Call  Made.  —  As  between  a  corporation  and  its  stock- 
holder, the  latter'e  liability  on  bis  unpaid  stock  does  not  mature  until  a 
call  is  made,  and  it  is  then  that  the  statute  begins  to  run.  Where  the 
officers  of  a  corporation,  whose  aflfairs  are  in  the  hands  of  a  court,  have 
neglected  to  make  the  call,  the  court  may  make  the  call  in  the  interest 
of  the  creditors,  though  the  stockholders  are  not  made  parties  to  the 
suit,  and  the  receiver  or  other  officer  of  the  court  may  collect  the  unpaid 
stock  subscriptions  by  suits  at  law  against  the  stockholders,  and  in  such 
eases  the  cause  of  action  does  not  accrue,  nor  the  statute  of  limitations 
begin  to  run,  until  a  call  or  some  authorized  demand  is  made.  Washing- 
ton Sav.  Bank  v.  Butchers'  etc.  Bank,  405. 

8.  Stock  —  Liability  for  Calls.  —  When,  by  a  contract  of  subscription,  a 

subscriber  to  stock  in  a  corporation  agrees  to  pay  upon  the  call  of  the 
directors,  at  such  time  and  in  such  manner  as  may  be  determined  by 
them,  it  is  not  necessary  to  a  recovery  on  the  contract  that  such  direc- 
tors should  have  levied  assessments  on  the  stock  in  the  mode  prescribed 
by  the  statute.     California  etc.  Hotel  Co.  v.  Callender,  99. 

0.  Judgment  Creditor  may  have  Execution  against  Stockholder  for 
Unpaid  Stock  Subscription  when.  —  Where  an  execution  has  been  is- 
sued on  a  judgment  against  a  corporation  and  returned  unsatisfied,  the 
judgment  creditor  may,  under  the  Missouri  statute,  have  execution 
against  a  stockholder  to  the  extent  of  the  unpaid  balance  of  his  stock. 
In  such  a  case  the  cause  of  action  does  not  accrue  in  favor  of  the  creditor 
and  against  the  stockholder  until  judgment  is  obtained  and  execution 
returned  nulla  bona,  and  the  statute  of  limitations,  for  all  the  purposes 
of  the  proceeding,  commences  to  run  from  that  date.  Washington  Sav. 
Bank  v.  Butchers'  etc  Bank,  405. 

10.  Crkditoes  of  a  Corporation  have  an  Equitable  Lien  upon  its  As- 
sets, both  as  against  stockholders  and  all  transferees  except  those  pur- 
chasing in  good  faith  and  for  value,  and  a  transferee  who  accepts  an 
assignment  of  all  the  assets  of  a  corporation,  in  consideration  of  his  agree- 
ment to  assume  the  payment  of  its  debts,  is  not  such  a  purchaser.  Cole  v. 
Millerton  Iron  Co.,  615. 

IL  Notice  of  Meetings  —  Transactions  ofIlleoal  Meeting  as  Evidence. 
—  It  is  indispensable,  to  a  legal  meeting  of  the  directors  of  a  corporation 
for  the  transaction  of  business,  that  all  the  directors  have  notice,  either 
actual  or  constructive,  of  the  time  and  place  of  the  meeting,  unless 
they  are  all  actually  present  thereat.  The  transactions  of  any  meeting 
not  so  held  are  void,  and  evidence  of  such  transactions  are  inadmissible 
upon  a  direct  attack.     Doernhecher  v.  Columbia  City  Lumber  Co. ,  766. 

13.  NoTiOB  OF  Meeting.  —  An  Assignment  of  the  property  of  a  corporation, 
made  by  a  majority  of  its  directors,  at  a  meeting  held  without  notice,  ac- 
tual or  constructive,  to  all  the  directors  of  the  time  and  place  of  such 
meeting,  and  in  the  absence  of  some  of  the  directors,  is  void.  Doem' 
lecher  v.  Columbia  City  Lumber  Co.,  766. 

18.  Officers  —  Notice.  —  Knowledge  acquired  by  an  officer  of  a  corpora- 
tion, in  a  transaction  in  which  he  acta  for  himself  alone  and  for  bis  own 
private  interests,  will  not  bind  the  corporation  in  a  subsequent  transac- 
tion involving  the  same  subject  between  himself  and  the  corporation  as 


Index.  98X 

a  private  individnal,  nnless  the  knowledge  was  previously  commanicated 
to  the  corporation.     Koehler  v.  Dodge,  518. 

14.  Corporation  may  Ratify  Unauthorized  Acts  of  its  Aobnts.  —  A 
corporation  may  ratify  the  unauthorized  acts  of  its  agents  without  such 
ratification  being  evidenced  by  a  vote  or  formal  resolution  of  the  board 
of  directors,  and  when  such  unauthorized  acts  are  clearly  beneficial  to 
the  corporation,  a  presumption  of  ratification  will  arise  from  slight  cir- 
onmstances.      Washington  Sav.  Bank  v.  Butchers'  etc  Bank,  405. 

16.  Insolvbnct.  —  Transfkr  by  a  Corporation  is  in  Contkmplation  of 
Insolvency,  though  it  had  never  refused  payment  of  any  of  its  obliga- 
tions, if  the  transfer  is  of  all  its  assets  in  consideration  of  an  agreement 
of  the  transferee  to  assume  the  payment  of  its  debts,  and  the  necessary 
result  of  the  transfer  was  to  render  the  corporation  unable  to  make  such 
payment  itself.     Cole  v.  JUilUrlon  Iron  Co.,  615. 

8e«  Appeal,  6;  Cemeteries;  Creditor's  Suit;  Debtor  and  Creditor,  1; 
Estoppel,  2;  Fraudulent  Conveyances,  4;  Limitations  of  Actions; 
Trial,  1;  Water  Companies. 

CORPSES. 

1.  BuuAL  RtoHTS.  —While  there  is  No  Property  in  the  Dead  Body  of 
a  human  being,  in  the  commercial  sense  of  the  term,  yet  those  who  are 
entitled  to  its  possession  and  custody  for  the  purpose  of  burial  have 
legal  rights  in  it  which  the  law  recognizes  and  protects,  and  any  inter* 
ference  with  such  rights  is  an  actionable  wrong.     Larson  v.  Chase,  370. 

t.  Burial  Rights.  —  A  Widow  has  the  Right  to  the  Custody  of  the 
Body  of  her  Deceased  Husband  for  the  purpose  of  preservation, 
preparation,  and  burial,  and  may  maintain  an  action  against  any  one 
who  mutilates  or  destroys  it.     Larson  v.  Chase,  370. 

COSTS. 
See  Judgments,  9. 

CO-TENANCY. 

1.  Waste.  —  Neither  a  Grantee  nor  a  Mortoaobe  of  a  Tenant  in  Com« 
MON  is  entitled  to  an  injunction  to  prevent  another  co-tenant  from  carry- 
ing on  the  business  of  making  brick  upon  and  out  of  the  lamls  of  the 
oo-tenancy,  where  works  had  been  constructed  upon  such  land  for  the 
carrying  on  of  such  business,  and  the  business  itself  undertaken  before 
iuoh  grant  or  mortgage  was  executed.     Russell  v.  Merchants'  Bank,  368. 

%  Interb-sts  of  Co-tenants  in  Profits  of  Land  Descendible  to  Heirs 
UNTIL  Conversion.  —  Co-tenants  of  land  may  agree  that  the  profits, 
either  before  or  after  a  sale  of  the  land,  shall  be  equally  divided, 
subject  to  any  charges  that  they  may  impose  upon  their  respective  in- 
terests; but  until  there  has  been  a  conversion,  either  legal  or  equitable, 
their  interests  retain  the  characteristics  of  real  property,  and  as  such  is 
descendible  to  their  heirs.     Maxioell  v.  Barringtr,  668. 

8s«  Limitations  of  Aotions,  2;  Mines  and  Miming,  1,  8;  Moktoagbs,  4. 

COUNSEL. 
See  Appeal,  8. 
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COURSES  AND  DISTANCES. 
See  Boundaries,  1. 

COURTS. 

1.  Stark  Decisis.  —  The  doctrine  of  stare  decisis  does  not  apply  where  it  can 
be  shown  that  the  law  haa  been  misunderstood  or  misapplied,  nor  where 
the  former  decision  is  evidently  contrary  to  reason.  Hasty  or  crude 
decisions  should  be  examined  without  fear  and  reversed  without  reluc- 
tance.    Rumsey  v.  New  York  etc  B'y  Co.,  600. 

S.  Per  Curiam  Opinions,  Weight  oi-.  — A  per  Curiam  opinion  is  an  opinion 
of  the  court  in  which  all  the  judges  are  of  one  mind,  and  so  clear  that 
they  do  not  deem  it  necessary  to  elaborate  it  by  an  extended  discussion. 
It  ia  of  as  much  weight  and  authority  as  any  other  opinion.  Clarke  v. 
Western  Assur.  Co.,  821. 

See  Certiorari,  1;  Contempt;  Criminal  Law,  12;  Equity,  1;  Evidence, 
6;  Execution,  2;  Executors  and  Administrators,  1;  Fraud;  Judo- 
iiBMTa,  8;  Judicial  Sales;  Jurisdiction;  Statutes,  1;  Trial. 

COVENANTS. 
Rbleasr  from  Restrictive  Covenants  in  a  Deed  should  be  Decreed 
to  be  executed  when  a  judgment  is  entered  awarding  plaintifif  damages 
for  the  permanent  injuries  sustained  by  him  by  reason  of  the  breach  of 
such  covenants.     Amerman  v.  Deane,  584. 
See  Dauaobs,  13;  Injunction,  1,  5;  Landlord  and  Tenant,  1,  10;  Public 
Lands,  1;  Specific  Performance. 

CREDITOR'S  SUIT. 

Obsditors'  Bill  Maintainable  against  Stockholders  Who  have  not 
Paid  up  their  Subscriptions  when.  — In  equity,  a  creditors'  bill  may 
be  maintained  by  the  creditors  of  a  corporation  against  stockholders  who 
have  not  paid  up  their  stock  subscriptions,  notwithstanding  the  statute 
furnishes  other  remedies  to  the  creditors;  and  in  such  a  suit  it  is  no  de- 
fense that  the  stock  is  payable  upon  call  of  the  board  of  directors,  and 
that  no  call  has  been  made.  Washington  Sav.  Bank  v.  Butchers'  etc.  Bank, 
405. 

CRIMINAL  LAW. 

1.  Solicitation  to  Commit  Felonv  is  Indictable  Offense  at  Common 

Law.  —  The  solicitation  to  commit  murder,  accompanied  by  an  ofifer  of 
money  as  a  reward  for  its  commission,  is  an  indictable  offense  at  common 
law.     CommonweaUh  v.  Randolph,  782. 

2.  Attempt  to  Commit  Felony.  —  Soliciting  another  to  commit  a  felony, 

accompanied  by  an  offer  of  a  reward,  and  the  furnishing  the  means  to 
the  party  solicited  of  committing  the  proposed  felony,  makes  the  crime 
of  attempting  to  commit  a  felony  complete  and  indictable.  State  v. 
Bowers,  847. 

8.  Attempt  to  Commit  Arson.  —  Soliciting  another  to  commit  arson,  ac- 
companied with  an  offer  of  reward  to  do  so,  and  furnishing  the  party 
■elicited  with  matches  for  that  purpose,  is  an  indictable  attempt  to 
commit  a  felony.     State  v.  Bowers,  847. 

4.  Public  Trial  —  Right  of  Accused  to  have.  —  A  person  accused  of 
crime  has,  by  the  constitution  and  laws  of  Michigan,  a  right  to  a  public 
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trial,  and  an  order  made  by  the  trial  court  in  a  criminal  case  direct* 
ing  an  ofiBcer  to  stand  at  the  door  of  the  court-room,  "and  see  that 
the  room  is  not  overcrowded,  but  that  all  re8pectal>le  citizens  be  admit- 
ted, and  have  an  opportunity  to  get  in  when  they  shall  apply,"  violates 
the  legal  and  constitutional  right  of  the  accused  to  a  public  trial,  although 
there  were  private  entrances  to  the  court-room,  through  which  person* 
who  wished  to  do  so  might  gain  admission.     People  v.  Murray,  294. 

0.  Former  Acquittal,  Plea  of.  Proof  Necessary  to  Establish.  —  In  order 
to  establish  and  make  good  a  plea  of  former  acquittal,  the  defendant 
must  show  that  he  has  been  acquitted  of  the  accusation  against  him  ia 
the  case  on  trial,  not  of  an  entirely  different  offense  growing  out  of  th» 
same  transaction.     Hooper  v.  State,  926. 

6.  Former  Jeopardy,  Plea  of,  not  Available  to  Accused  whex.  —  Where 
a  conviction  and  judgment  are  set  aside  on  proceedings  instituted  by  a 
prisoner,  on  the  ground  that  be  has  been  deprived  of  a  public  trial,  tho 
plea  of  former  jeopardy  cannot  avail  to  prevent  a  second  trial.  People 
V.  Murray,  294. 

7*  Plba  of  Autrefois  Acquit  is  not  snstained  by  proof  that  the  accused^ 
who  ia  under  indictment  for  larceny,  was  previously  indicted  for  bur- 
glary, and  on  his  trial  finally  acquitted,  and  that  at  such  trial  the  testi- 
mony relied  upon  to  convict  him  tended  to  prove  that  at  the  time  and 
place  of  the  alleged  burglary  he  stole  the  property  described  in  the 
indictment  for  larceny.     Sta^e  v.  Harkett,  3S0. 

&  Former  Jeopardy  —  Dismissal  of  Minor  Charge  after  Trial  and  bb- 
FORB  Judgment.  —  When  a  defendant  is  tried  upon  a  ciiarge  of  petit  lar- 
o«ny  by  a  court  of  competent  jurisdiction,  and  upon  the  conclusion  of  tho 
evidence,  the  court,  believing  that  another  crime  has  been  committed, 
refuses  to  render  judgment,  and  dismisses  the  charge  of  its  own  motion, 
the  defendant  has  been  placed  in  jeopardy,  and  the  proceedings  are  a 
bar  to  a  subsequent  prosecution  against  him  for  grand  larceny  upon  th» 
same  facta.     People  v.  Ny  Sam  Chung,  129. 

9,  Former  Jeopardy.  —  Conviction  or  Acquittal  of  Minor  Offense  ia  » 
bar  to  a  prosecution  for  the  same  act  charged  as  a  higher  offense,  when- 
ever the  defendant  on  trial  of  the  latter  might  be  legally  convicted 
of  the  former  had  there  been  no  other  prosecution.  People  r,  Ny  Sank 
Chung,  129. 

Hi.  Former  Jeopardy  hot  Affected  by  Error.  —  Where  jeopardy  ha» 
attached,  the  defendant  cannot  be  deprived  of  the  benefit  of  such  jeop- 
ardy by  the  refuaal  of  the  court  to  proceed  to  render  judgment,  and  its 
dismissal  of  the  charge,  even  though  the  court  is  aware  that  by  reason  of 
an  error  of  law  committed  on  the  trial,  or  by  reason  of  the  insuflBciency 
of  the  evidence  to  support  the  charge,  a  mistrial  will  be  the  necessary  re* 
suit.     People  V.  Ny  Sam  Chung,  129. 

11.  Former  Jeopardy  —  Voidable  Judgment. —  Under  a  roidaMe  judg- 
ment of  conviction  the  defendant  is  in  jeopardy,  and  such  judgment  is  a 
bar  to  further  prosecution  on  the  same  facts  for  the  same  or  a  higher  of- 
fense necessarily  including  the  former,  until  such  judgment  is  reversed 
or  set  aside.     People  v.  Ny  Sam  Chung,  129. 

12.  JuDOMEirr  of  Acquittal  cannot  be  Collaterally  Attacked  ani> 
Treated  as  Void  on  the  ground  that  it  was  procured  by  bribing  the 
prosecuting  attorney,  and  thereby  causing  him  to  go  to  trial  without  mak- 
ing any  effort  to  procure  the  attendance  of  witnewes  by  whntn  defend- 
ants  guilt  could  have  been  proved,  and  to  submit  the  cause  to  the  court 
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titting  without  a  jury,  and  without  offering  anj  evidence  except  th« 
■tatement  of  the  accused  and  ex  parte  affidavits  produced  in  hit  behalf, 
ShkUler  ▼.  SuOiy  206. 
8m  Appxal,  4,  8;  Bukqlart;  Forqert;  Gamino;  Habeas  Corpus;  Hohioise; 
IStdiotmsmt;  Judgments,  9;  Jurisdiction,  2;  Larosnt;  Malicious 
F&Oswotiom;  New  Trial;  Slander,  1,  2,  4;  Trial,  6;  Witnesses,  1. 

OROSS-EX  AMIN  ATION. 
6«e  Witnesses,  4. 

CUSTOM. 
8e«  Railroads,  1. 

DAMAGES. 

1.  Dauaqb  Rboovxrablb  tor  Cuxtino  off  Access  trom  Flaiktot's  Land 
TO  A  River  in  front  thereof  cannot  exceed  the  diminution  of  the  rental 
or  usable  value  of  the  property  in  the  condition  in  which  it  was  during 
the  time  for  which  recovery  was  sought.  The  plaintiff  cannot  recover 
for  damages  which  he  might  have  sustained  if  he  had  put  the  property 
to  some  other  use  or  placed  structures  upon  it.  Rurmey  v.  New  York 
etc.  Ky  Co.,  600. 

%  Dauagbr  fob  Cutting  off  Access  from  Plaintiff's  Land  to  a  River 
in  Front  thereof  may  be  ascertained  by  establishing  the  rental  value 
with  such  access  unaffected,  and  deducting  therefrom  the  rental  or  usable 
value  after  such  access  was  cut  off.  Rumsey  v.  New  York  etc  K'y  Co., 
600. 

%.  Damages  Resulting  from  the  DESTRUcrrioN  of  Fruit-trees  by  fire, 
where  their  owner  is  not  satisfied  to  accept  their  value  after  separated 
from  the  realty,  are  to  be  siscertained  by  deducting  the  value  of  the  land 
after  the  fire  from  the  value  of  the  land  before  the  fire.  Therefore,  it  is 
«rror  to  permit  a  witness,  against  objection,  to  answer  the  question, 
"  What  were  those  trees  worth  before  they  were  killed  ? "  DwigfU  v. 
Elmira  etc  R.  R.  Co.,  663. 

-4.  Value  of  Fruit-trees  cannot  be  accurately  measured  without  reference 
to  the  soil  on  which  they  stand,  and  therefore,  when  damages  are  sought 
to  be  recovered  for  their  destruction,  the  question  is  not,  what  were  they 
worth  disconnected  from;  the  soil,  but,  how  much  has  the  value  of  the 
realty  been  depreciated  by  such  destruction.  Dwight  v.  Elmira  etc  R.  R. 
Co.,  563. 

M.  When  Forest  Trees  grown  to  maturity,  or  nursery  trees  intended  for 
marketing,  are  cut  down  or  otherwise  destroyed,  the  measure  of  damages 
is  their  value  separated  from  the  soil,  but  even  in  the  case  of  full-grown 
trees,  their  owner  may  recover  damages  to  his  land,  consisting  of  the  dif- 
ference in  value  of  the  land  before  and  after  their  cutting  or  other  de- 
stmction.     Duyight  v.  Elmira  etc  R.  R.  Go. ,  563. 

C  Mental  Suffbriko  is  a  Proper  Element  of  Damage  when  it  is  one  of 
the  direct,  proximate,  and  natural  consequences  of  an  actionable  wrong. 
Larson  v.  Chase,  370. 

^.  BuRTAL  Rights.  —  Damages  are  recoverable  from  one  who  mutilates  or  de- 
stroys a  human  body,  and  mental  suffering  is  an  element  of  such  damages 
when  it  is  the  direct,  proximate,  and  natural  result  of  the  wrongful  act. 
Larson  v.  Cfiase,  370. 
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8.  AcTTiAL  AND  EXEMPLARY.  —  When  a  cause  of  action  is  for  exemplary  dam- 

ages, such  damages,  and  none  other,  can  be  recovered;  and  when  the 
caase  of  action  ia  for  actual  damages,  only  suoh  damages  can  be  recov- 
ered.    Spellman  v.  Richmond  etc.  R.  R.  Co.,  868. 

9.  Exemplary  Damages  abk  Awarded  as  compensation  to  the  plaintiff  for 

the  wrong  done  him,  and  at  the  same  time  a^  a  punishment  for  the  tort- 
feasor.    Samuels  v.  Richmond  etc.  R.  R.  Co. ,  883. 

10.  Exemplary,  when  may  be  Recovered,  and  how  Pleaded.  — A  torfe 
that  sounds  in  exemplary  damages  exists  when  some  right  or  prop- 
erty of  a  person,  natural  or  artificial,  is  invaded  maliciously,  violently, 
wantonly,  or  with  reckless  disregard  of  social  or  civil  obligations.  To 
entitle  a  plaintiff  to  recover  such  damages,  he  must  allege  and  prove  the 
distinckive  elements  of  such  a  tort.  Samuels  v.  RUJimond  etc.  R.  R.  Co., 
883. 

11.  Exemplary,  whek  Allowed.  —  Exemplary  damages  are  given  by  way 
of  punishment  for  the  wrong  inflicted,  and  are  not  allowed  for  mere 
negligence,  but  only  in  cases  where  the  wrong  is  wantonly  and  will- 
fully inflicted,  or  with  suoh  a  gross  want  of  care  and  regard  for  the  rights 
of  others  as  to  justify  the  presumption  of  wantonness  or  willfulness.  Ac- 
tual malice  need  not  exist  or  be  proved  to  entitle  the  party  wronged  to 
exemplary  damages.     Spell^nan  v.  Richmond  etc.  R.  R.  Co.,  858. 

18.  Exemplary,  when  may  be  Recovered.  —  When  a  cause  of  action  is  an 
invasion  of  the  rights  or  property  of  a  person,  natural  or  artificial,  char- 
acterized by  violence,  fraud,  malice,  wantonness,  or  a  reckless  disregard 
of  social  or  civil  rights,  exemplary  damages  may  be  recovered.  Spellman 
V.  Richmond  etc.  R.  R.  Co.,  858. 

18.  Damaqss  for  the  Erection  of  a  Tenement-house  in  violation  of  a  re* 
strictive  covenant'need  not  be  limited  to  those  suffered  at  and  before  the 
commencement  of  the  suit,  but  may  be  estimated  upon  the  theory  that 
such  house  will  be  permanently  used  as  a  tenement-house,  where  it  ia  a 
permanent  structure  especially  erected  for  continued  use  as  a  flat  or 
tenement-house.  As  its  use  as  such  is  lawful,  there  is  no  presumptioa 
that  it  will  be  discontinued.     A  merman  v.  Deane,  584. 

Bee  AOBNCY,  4;  Animals,  1,  5;  Appeal,  6;  Carriers,  1,  2;  Covenants; 
Eminent  Domain,  1;  Husband  and  Wife,  2;  Insuran-ck,  3,  4;  Juris- 
diction, 1;  Landlord  and  Tenant;  Marriage  and  Divorce;  Muni- 
cipal CORPOBATIONS,  13;  NEGLIGENCE;  PLEADING,  3,  9;  RAILROADS,  1-4} 

Sales,  2;  Ships  and  Shipping;  Slander,  6-8;  Tblbpuunbs,  8,  4| 
Trial,  8-i()  Watsbcuurses,  6,  7,  16. 

DEAD  BODIES. 
See  Corpses. 

DEBTOR  AND  CREDITOR. 

L  Obkditors  oaknot  be  Forced  to  Submit  to  a  Change  of  DBBT0R.n,  and 
therefore  a  transfer  of  one  corporation  to  another,  in  consideration  of 
the  latter's  assumption  of  the  debts  of  the  former,  ia  illegal  as  against  its 
debtor,  and  cannot  be  upheld  as  against  him  on  the  ground  that  the  stock' 
holders  and  officers  of  the  two  corporations  are  the  same,  and  his  renietiy 
against  the  transferee  is  as  ample  as  it  woul<l  have  been  against  the 
transferrer  had.'no'transfer  been  made.     Cole  v.  MUlerton  Iron  Co.,  615. 

t.  Subrogation.  —The  Riuht  of  Subrogation  does  not  Depend  ppon  nob 
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Grow  out  of  the  ability  of  the  parties  to  make  valid  coatraofcs,  and  ia 
not  founded  upon  contract,  express  or  implied,  but  upon  principles  of 
equity  and  justice  intended  to  afford  protection  to  the  meritorious  cred- 
itor, and  to  prevent  the  sweeping  away  of  the  fund  from  which  in  good 
conscience  he  ought  to  be  paid.     Spaulding  v.  Harvey,  176. 

3.  Subrogation  —  Insolvbnct.  —  The  right  to  be  subrogated  to  the  securitiea 
of  one  who  has  been  paid  does  not  depend  upon  the  solvency  or  insol- 
vency of  the  debtor,  but  upon  the  circumstances  attending  the  payment 
of  the  debt  to  which  the  security  was  incident.  Spaulding  v.  Harvqf, 
176. 

See  Appeal,  13;  Assignment,  5;  Attachment,  1;  Corporations,  10;  Ceed- 
itor's  Suit;  Fraudulent  Conveyances,  4;  Insolvency;  Leqaoiks; 
Limitations  ow  Actions,  4;  Mortgages,  5;  Suretyship. 

DECLARATIONS. 
See  Corporations,  4;  Evidence,  7,  8;  Witnbssbs,  2. 

DEED  OF  TRUST. 
See  Judgments,  3. 

DEEDS. 

ExEOunoN  or,  in  Blake.  —  When  a  deed  is  executed  and  acknowledged 
by  the  grantor,  with  a  blank  left  therein  for  the  name  of  the  grantee, 
the  grantor  may,  by  parol,  authorize  a  third  person  to  insert  the  name  of 
auoh  grantee,  and  when  so  filled  out  and  delivered,  it  becomes  a  valid 
deed.     Cribben  v.  Deal,  746. 

See  Adverse  Possession,  3;  Auctions,  3;  Covenants;  Devise,  4;  Estop- 
pel, 1,  2;  Grants;  Husband  and  Wife,  9, 12;  Trusts,  2;  Watbs* 
OOUBSES,  3.    - 

DEFINITIONS. 
"An  act  to  establish  a  probate  court."    Johnson  v.  Harrison,  382. 
"  And  to  their  heirs,  share  and  share  alike."    L'Etourneau  v.  Henguenet,  310C 
Animua  tesiandi.     Barney  v,  Hayes,  495, 
"Appurtenances."    Simmons  v.    Winters,  727. 
"Charged in  error."    Steinhart  y.  National  Bank,  132. 
"Canceled  in  error."    Steinhart  v.  National  Bank,  132. 
Contempt  of  court.     In  re  MacKnight,  451. 
"Damaged."     Van  De  Vere  v.  Kansas  City,  396. 
"Domesticated  animal."     Hurley  v.  State,  916. 
Double  insurance.     Clarke  v.  Western  Assur,  Co.,  821. 
Eminent  domain.    Matter  of  Board  of  Street  Opening,  640. 
"Examining  court."     Childers  v.  State,  899. 
"  Examining  trial."    Childers  v.  State,  899. 

"Execution."    Southern  California  Lumber  Co.  v.  Ocean  Beach  Hotel  Co.,  115. 
Express  malice.     Martinez  v.  Stale,  895. 
"  For  the  sole  use  of  his  wife,  if  living,  and  if  not  living,  to  her  children  or 

their  guardian."     Walsh  v.  Mutual  Life  Ins.  Co.,  651. 
"  From  a  broad  and  sensible  point  of  view,  and  liberal,  because  it  is  not  a 

case  to  cut  off  corners  too  closely. "    Steinbrunner  v.  Pittsburgh  etc  E'p 

Co.,  806. 
G«ming-table.     Lyle  v.  State,  893. 
Implied  malice.     Martinez  v.  State,  895. 
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In  euatodio  legls.     Oppenheimer  v.  Marr,  539. 

Insurable  interest.     Berry  v.  American  etc.  Ins,  Co.,  SiSL 

Locus  poenitenticB.     Braunn  y.  Keally,  811. 

Malice.     Martinet  v.  State,  895. 

"More  or  lesa."    Kennedy  v.  BoyUn,  838. 

•' More  or  less  "  and  "about."    Oakes  v.  De  Lancey,  628L 

"Necessaries."    Berghv.  Warner,  S62. 

Nuisance  per  se.     Van  De  Vere  v.  Kansas  City,  396. 

2fulla  bona.     Dornin  v.  McCandless,  798. 

"Parties."    Ashton  v.  Rochester,  &12. 

Per  curiam,     Clarke  v.  Western  Assur.  Co.,  821. 

Pro  tanto.     McDaniel  v.  Maxwell,  740. 

Scire  facias  quare  restitutionem  habere  non  debet.     Haebler  v.  Myer$,  689. 

Stare  decisis.     Eumsey  v.  New  York  etc  B'y  Co.,  600. 

"Sticker."    De  Walt  v.  Bartley,  814. 

"  Surgery."    Allan  v.  State  S.  S.  Co.,  556. 

"  That  the  defendant  be  restored  to  all  things  which  he  has  lost  on  oooaslon 

of  the  judgment  aforesaid."    Haebler  v.  Myers,  689. 
"Thence  running  along  said  shore  and  sound  aa  the  sama  bend  and  torn.'* 

Oakes  v.  De  Lancey,  628. 
Watercourse.    Simmons  v.  Winters,  727. 
"  What  were  those  trees  worth  before  they  were  killed  7  "    DungTU  ▼.  Blmkra 

etc  R.  R.  Co.,  563. 
Will.     Barney  v.  Hayes,  495. 
"Writ."    Southern  Cat.  Lumber  Co.  t.  Ocean  Beach  Hotel  Co.,  118. 

DESCENT. 

1.  Fathxb,  whkit  Hkir  to  Child.  —  When  a  child  dies  a  natural  death,  with- 

out  issue,  and  possessed  of  an  estate  descended  to  him  or  her  from  the 
mother,  the  father  will  take  such  estate  by  inheritance.  Shellenberger  v. 
Ransom,\600. 

2.  Decedent  Murdered  bt  Heir.  —  A  person  cannot  take  by  inheritance 

the  estate  of  a  person  whom  be  murders  for  the  purpose  of  removing  the 
life  that  stands  between  him  and  such  estate.  Shellenberger  v.  Ransom, 
600. 
SL  Decedent  Murdered  bt  Hkib  —  Purchaser  from  Murderer.  —  A  pur- 
chaser  from  a  father  who  has  willfully  murdered  his  child  for  the  purpose 
of  inheriting  her  estate  acquires  no  interest  in  such  estate.  StuUenberger 
▼.  Ran$om,  600. 

See  Co-ten  AN  CT,  2;  Wills.  8. 

DEVISK 

1.  Wills  —  Executory  Devise  —  Remainder.  —  A  disposition  of  property 

by  will  is  never  construed  as  an  executory  devise  when  it  is  pouibia  to 
give  it  effect  as  a  remainder.      Watson  v.  Smith,  665. 

2.  Wills  —  CoNcuBiiENT  Continoent  Remainders.  — When  property  ia  de- 

vised to  one  for  life,  and  at  his  death  to  his  issue  then  living,  or  in  default 
of  snob  issue  to  a  third  person,  concurrent  contingent  remainders  are 
created  for  the  use  of  such  issue  and  such  third  person,  the  latter  litniu- 
tion  to  take  effect  only  on  the  failure  of  the  former  to  vest.  Watjion  v. 
Smith,  665. 
t.  Wills  —  Contingent  Estates.  — Where  there  is  a  Scbstitctrd  I>r.. 
VISE  to  take  effect  in  case  any  of  a  class  die  during  a  prc-ce>lciit   cvtatc. 
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the  remainder  is  then  vested  in  the  existing  members,  subject  to  open  and 
let  in  new  members,  and  to  be  wholly  divested  in  favor  of  a  snbstituted 
devisee  as  to  the  share  of  a  member  dying.  L'Etoumeau  v.  Benquenett 
310. 
4.  Wills  —  Construction  —  Homestead  —  Election  by  Heibs — Estoppel. 
—  When  a  testator  by  his  will  directed  that  bis  homestead  claim  to  land 
be  perfected,  and  that  all  of  his  real  estate  be  sold  when  it  would  realize 
a  certain  sum,  the  proceeds  to  be  equally  divided  among  his  children,  it 
will  be  presumed  that  he  did  not  attempt  to  dispose  of  the  homestead 
claim  by  his  will,  and  his  children  were  not  required  to  make  any  elec* 
tion,  but  could  have  claimed  the  homestead  as  his  heirs,  and  also  shared 
in  the  estate  under  the  will.  As  the  executor  named  included  the  home* 
stead  in  the  inventory  of  the  estate,  and  sold  and  conveyed  it  with  the 
rest  of  the  testator's  land  under  order  of  court  which  was  confirmed,  and 
the  purchaser  thereafter  obtained  a  quitclaim  deed  thereto  from  the  tes* 
tator's  children  who  had  come  of  age,  and  from  the  guardian  of  his  minor 
children,  after  which  such  children,  on  coming  of  age,  received  and  re> 
tained  their  respective  portions  of  the  purcbase-money  received  at  the 
executor's  sale,  they  are  estopped  from  denying  that  their  title  to  any  of 
the  land,  including  the  homestead,  passed  by  the  executor's  deed.  Itetois 
V.  Lichty,  25. 

See  ASSIQNMSNT,  6;  LEOACIBa. 

DISCRIMINATION. 
See  Cabbibbs,  1,  2;  Jubisdiction,  1;  Municifal  CoBPOBATioira,  9,  lOi. 

DISSOLUTION. 
See  Corporations,  6. 

DISTRIBUTION. 

See  Descent. 

DIVERSION. 
See  Watebcoursbs,  6,  It. 

DOCK  LINES. 
See  Waterooubsbs,  17. 

DOGS. 
See  Animals;  Labcsht. 

DOMICILE. 
See  Elections,  2,  8. 

DOWER. 
See  Adtbbsb  Fossbssion,  6;  Husband  and  Wif%  14)  PcBUO  LAJnm,  % 

DRUGGISTS. 
See  Apothecaries. 

DUE  PROCESS  OF  LAW. 
See  Municipal  Corporations,  4;  Watercourses,  8. 
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EASEMENTS. 

1.  Easement  or  Servitttde,  Property  Passes  Sdbjec?t  to,  WEoar.  —  Where 

a  continuous  and  apparent  easement  or  servitude  is  imposed  by  the  owner 
of  real  estate  on  a  part  thereof  for  the  benefit  of  another  part,  and  the 
portions  are  subsequently  conveyed  to  different  persons,  the  purchaser 
of  the  servient  property,  in  the  absence  of  an  express  reservation  or 
agreement,  takes  it  subject  to  the  easement  or  servitude.  Oeible  y.  Smiih, 
796. 

2.  Right  of  Mill-owner  to  Restore  Dam.— When  the  owner  of  »  mill 

and  of  the  land  sustaining  a  dam  which  supplies  the  water«power  for 
the  mill  grants  the  mill,  together  with  the  mill  seat  and  all  water  righta 
appertaining  thereto,  the  grantee  has  a  right  to  restore  the  dam  after- 
wards  washed  away  by  freshet,  although  the  land  on  which  it  is  situated 
baa  been  conveyed  to  other  parties.  In  restoring  the  dam,  he  may  con- 
nect  it  with  the  bank  higher  up  the  stream  than  it  was  formerly,  if  this 
is  rendered  necessary  by  the  freshet;  and  he  may  build  the  restored 
dam  higher  than  the  old  one,  so  long  as  he  does  not  thereby  increase 
the  water-power  to  which  he  was  entitled  at  the  time  of  his  grant,  al- 
though the  effect  of  such  restoration  is  to  overflow  more  than  formerly 
the  land  on  which  the  dam  is  situated.  £iverdale  Park  Co.  t.  WtatcoUt 
249. 
8.  Right  of  Mill-owneb  to  Rebuild  Dam  —  Improved  Machinery.  — 
When  the  owner  of  a  mill,  mill  site,  and  the  water  rights  thereto  ap- 
pertaining is  entitled  to  rebuild  a  dam  for  furnishing  him  with  power, 
situated  on  the  land  of  another,  his  right  to  restore  the  dam  to  its  origi- 
nal power  is  not  affected  by  the  introduction  of  new  and  improved  ma- 
chinery in  the  mill,  so  long  as  the  quantity  of  water  used  is  not  thereby 
increased.     Biverdale  Park  Co.  v.  Weaicott,  249. 

4.  ExTiMoaisHMENT.  —  When  the  purpose,  reason,  and  necessity  for  an  ease- 

ment cease,  within  the  intent  for  which  it  was  granted,  the  easement  i* 
extinguished.     Hahn  v.  Baker  Lodge,  723. 
See  E1II.NSNT  Domain,  1;  Obants;  Injdnotion,  4;  PBiVAni  Wat%  1. 

ELECTIONS. 
1.  Qualification  of  Voter  —  Vksted  Rights — Rulb  of  EyiDSNCB  — Re- 
gistration. —  The  right  of  an  elector  to  have  his  qualifications  to  vote 
determined  by  existing  rules  of  evidence  is  not  a  vested  right,  and  is 
at  all  times  subject  to  regulation  by  statute,  so  long  aa  his  constitutional 
rights  are  not  thereby  invaded,  and  he  is  not  precluded  from  presenting 
them  to  the  proper  forum  for  determination.  The  forum  for  the  determi- 
nation of  this  question  is  the  office  of  registration  of  voters.  Southerltind 
V.  Noma,  255. 

5.  Qualification  or  Voter  —  Re.sidenck  — Rule  of  Eviobnob.  —Whether 

or  not  a  person  is  entitled  to  vote  in  a  particular  place  where  he  is  not 
actually  domiciled  is  a  question  depending  to  some  extent  npon  bis  in- 
tention to  make  that  place  his  legal  residence,  and  a  statute  which  adde 
no  qualification  of  any  kind,  but  simply  makes  provision  for  proving  in 
a  particular  and  definite  way  what  that  intention  is,  invadee  no  consti- 
tutional rights  and  is  valid.  Soufhrrland  v.  Norri$,  268. 
8.  Qualification  or  Voter  — Rulb  or  Evidence  as  to  Rbsidenob.  —  A 
statute  which  adds  no  qualification  to  a  voter  except  to  provide  that  nil 
persons  whose  names  are  registered,  but  who  have  removed  from  the 
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■tate  and  have  acquired  a  new  domicile  elsewhere  at  the  time  of  the  pas- 
sage of  the  act,  shall  be  conclasively  presumed  to  have  permanently  re- 
moved from  the  state,  unless  the  person  who  has  so  removed  rebuts 
that  presumption  by  making  a  prescribed  affidavit  of  intention  to  return 
and  permanently  reside  within  the  state,  and  by  subsequently  returning, 
simply  provides  a  rule  of  evidence  for  the  proof  of  legal  residence,  and 
invades  no  constitutional  nor  legal  right  of  a  voter  who  has  removed 
from  the  state  previous  to  its  enactment,  and  who  is  in  the  employ  of 
the  United  States  government  in  another  state  or  country.  Soutlierland 
V.  Norrit,  255. 

4.  QuALinoATiON  OF  VoTBR.  —  Statxttobt  Rulb  OF  EviDBNCB  in  force  at 

the  time  a  voter's  qualifications  as  an  elector  is  to  be  decided  or  deter* 
mined,  and  not  that  in  force  when  that  question  first  arose,  must  con- 
trol the  admissibility  and  effect  of  evidence  applicable  thereto,  when  no 
constitutional  or  legal  right  of  the  voter  is  invaded.  Soulherland  v.  Nor' 
ris,  255. 
i.  *•  Sticker  "  mat  bb  Used  to  Place  Candidate's  Name  on  Ballot.  —  Un- 
der the  ballot  act  of  June  19,  1891,  the  name  of  any  candidate  not  printed 
on  the  ballot  may  be  inserted  therein  by  the  voter  by  the  use  of  a  printed 
adhesive  slip,  and  need  not  be  written.     De  Walt  v.  Bartley,  814. 

5,  CoNsnrnTioNAL  Law  —  Ballot  Law  —  Elections,  Power  of  Legisla- 

TUBS  TO  RsaaLATB.  —  The  legislature  has  undoubted  power  under  the 
constitution  to  regulate  elections  so  long  as  it  merely  regulates  the  exer- 
cise of  the  elective  franchise,  and  does  not  deny  the  franchise  itself, 
either  directly  or  by  rendering  its  exercise  so  difficult  and  inconvenient 
as  to  amount  to  a  denial.  De  Walt  v.  Bartley,  814. 
7.  Ballot  Act  of  Jdnb  19, 1891,  not  Unconstitutional.  —  The  act  of  June 
19,  1891,  prescribing  and  regulating  the  use  of  an  official  ballot,  does  not 
contravene  the  constitution.  Its  main  object  is  to  secure  a  secret  ballot, 
and  it  prescribes  reasonable  regulations  to  effect  its  object,  carefully 
preserving  the  right  of  every  elector  to  vote  for  whom  he  pleases,  with- 
out any  unnecessary  inconvenience.  It  is  in  harmony  with  the  constitu- 
tional requirement  that  elections  shall  be  free  and  equal,  and  is  not  local 
or  special  legislation.     De  Walt  v.  Bartley,  814. 

See  Dbvis^  4;  Landlord  and  Tenant,  5,  6. 

EMINENT  DOMAIN. 

1.  Constitutional  Law  —  Propertt  not  "  Damaged  "  within  Meaning  of 
Constitution  unless  It  is  Specially  Affected.  — The  owner  of  prop- 
erty, to  be  entitled  to  compensation  for  property  damaged  by  a  public 
improvement,  must  show  that  either  the  property  itself  or  some  right  or 
easement  connected  with  it  is  directly  affected,  and  that  it  is  specially 
affected  in  a  manner  not  common  to  the  property  owner  and  the  public 
at  large.  The  owner  of  a  city  lot  cannot,  therefore,  enjoin  the  city  from 
erecting  a  fire-engine  house  upon  an  adjacent  lot  until  compensation  is 
first  made  to  him  for  the  anticipated  depreciation  in  the  value  of  his 
property,  in  consequence  of  the  noise  and  bustle  incident  to  such  a  struc- 
ture, where  no  special  and  peculiar  damage  is  shown.  Van  De  Ver€  v. 
Kansas  City,  396. 

S.  What  Subject  to  —  Cemeteries.  —  The  fact  that  lands  have  been  pre- 
viously devoted  to  cemetery  purposes  does  not  place  them  beyond  the 
reach  of  the  power  of  eminent  domain.     That  is  an  absolute  transcend-  - 
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ent  power  belonging  to  the  sovereign,  which  can  be  exercised  for  the 
public  welfare  whenever  the  sovereign  authority  determines  that  neces- 
sity for  its  exercise  exists,  and  the  dwellings  of  the  living  and  the  rest- 
ing-places of  the  dead  may  be  alike  condemned.  McUter  qf  Board  of 
Street  Opening,  610. 

See  Wateecocrses,  8. 

EMPLOYMENT. 
See  Inventions. 

ENTICEMENT. 
See  Husband  and  Wife,  6. 

EN  VENTRE  SA  MERE. 
See  Negligenoe,  4. 

EQUITY. 

1.  JuAT  Tbial.  —  In  A  Suit  in  Equixr,  where  there  is  a  finding  of  facts  by  a 
jory  and  also  by  the  court,  the  latter  is  as  conclusive  as  if  no  jury  had 
been  impaneled  in  the  case.    HanHs  v.  Lloyd,  475. 

8.  Municipal  Corporations — Unconstitutional  Tax  for  Street  Improve- 
ment—  JUBISDIOTION  OF  EQUITY  TO  SeT  AsIDB  WITHOUT  TbNDER. — 
Where  a  tax  levied  for  a  street  improvement  is  void  and  unconstitutional 
for  want  of  equality,  a  court  of  equity  will  set  it  aside  and  restrain  its 
collection,  at  the  instance  of  a  land-owner  against  whom  it  is  assessed 
without  a  tender  on  his  part  of  his  proper  proportion  of  the  cost  of  the 
improvement.     Hovxll  v.  Tacoma,  83. 

S.  Final  Judgments  in  Equitt,  What  are.  — If,  after  a  decree  has  been  en- 
tered, no  further  questions  can  come  before  the  court  except  such  as  are 
necessary  to  be  determined  in  carrying  the  decree  into  effect,  it  is  final; 
otherwise  it  is  interlocutory.     Arnold  v,  Sinclair,  489. 

4.  A  Judgment  in  Equity  is  Final  which  determines  that  plaintiff  and  de- 
fendant were  partners;  that  the  partnership  has  been  dissolved;  that  the 
profits  and  losses  were  to  be  shared  equally  between  the  partners;  that 
the  assets  of  the  partnership  are  in  the  possession  of  the  defendant,  and 
requires  him  to  acconnt  to  plaintiff  touching  the  affairs  of  and  business 
of  the  copartnership,  and  appoints  a  receiver  to  take  possession  of  the 
property  and  do  such  acts  respecting  it  as  the  court  may  authorize,  and 
to  close  op  the  business,  and  directs  that  a  referee  be  appointed  to  state 
an  account  between  the  partners  atvl  report  it  to  the  court,  and  that  the 
residne  of  the  property  be  divided  between  them.  Arnold  v.  Sinclair, 
489. 

See  Assiqnmbst,  2-6;  Co&ipromisb;  Executors  and  Administratoiuj,  3; 
Husband  and  Wifb,  9;  Imjuncttion,  6;  Judgments,  7;  Minbs  and 
Mining,  3;  Mistakb;  Murtoaubs,  4,  6;  Publio  Laniw,  2}  Vbmdor  and 
purchasbb,  4. 

ERROR. 

8e«  Afpbal;  Criminal  Law,  10;  Damaobs,  3;  Exbotttion,  1;  HoanciDS,  I,  4; 

Slander,  6;  Trial,  ti;  Watercodrsbs,  16. 
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ESTATES. 

1.  A  ViSTBS  Estate,  whether  present  or  future,  may  be  i^bsolately  or  defeasl* 

bly  vested.  la  the  latter  case,  it  is  said  to  be  vested  subject  to  beiag 
divested  on  the  happening  of  a  contingency  subsequent.  L'EtourneoM  v. 
Henquenet,  310. 

2.  KsMAiKDEBS  ABE  CoNTiMQEXT  under  the  statute  of  Michigan  if  either  tha 

person  to  whom  the  estate  is  given  or  the  event  upon  which  it  is  to  taka 

effect  remains  uncertain.    L'Etourneau  v.  Henquenet,  310. 

See  Dkscbmt;  Dbvisb,  3;  Mobtoaqbs,  3;  Statutes,  4;  Wills,  lOi 

ESTOPPEL. 

L  Vbndob  anb  Vbndeb  —  Estoppel  against  Grantor.  —  A  deed  of  a  gran* 
tor  purporting  to  convey  the  absolute  title  to  land  estops  him  from  deny> 
ing  that  before  and  at  the  date  of  the  deed  he  had  such  absolute  title,  and 
by  the  deed  conveyed  it  to  the  grantee.     De  Frieze  v.  Quint,  161. 

2L  Grantor  of  Land  Estopped  by  his  Deed  to  Cobpobation  when. — 
Where  a  grantor,  for  a  valuable  consideration  and  in  good  faith,  con* 
veys  land,  by  a  deed  which  is  duly  recorded,  to  a  corporation  named 
therein  as  grantee,  such  grantor  and  those  claiming  under  him  will 
be  estopped  to  deny  the  capacity  of  such  grantee  to  take  the  land,  al- 
though, owing  to  a  mistake  of  the  attorney,  the  incorporation  of  the 
grantee  was  not  perfected  until  after  the  conveyance  was  made.  Rein- 
hard  V.  Virginia  etc  Mining  Company,  441. 

5.  OwNBB  07  Judgment  Estopped  from  Denying  Defendant's  Title  to 

Property  Sold  under  Execution  Issued  on.  — Where  the  real  owner 
of  a  judgment  rendered  in  the  name  of  another  as  the  plaintiff  on  the 
record  has  execution  issued  and  property  sold  under  it  as  the  property 
of  the  judgment  defendant,  he  will  be  thereby  estopped  from  afterwards 
setting  up  that  such  defendant  had  no  title  to  the  property  when  it  was 
sold.  Eapp  V.  Crawford,  780, 
4.  Judgments  —  Parties.  — A  judgment  of  a  court  of  competent  jurisdiction 
sometimes  operates  as  an  estoppel  against  persons  who  were  not  named 
in  the  proceedings  and  were  not  parties  to  the  record  by  name.  It  is 
enough  that  they  were  represented  in  the  action  or  proceeding  which  re- 
sulted in  the  judgment,  or  were  entitled  to  be  heard  therein.  Aahton  v. 
Rochester,  619. 

6.  Municipal  Corporations  —  Street  Improvement  —  Unconstitdtional 

Assessment.  —  A  land-owner  who  is  a  petitioner  for  street  improve* 
ment,  and  who  fails  to  avail  himself  of  an  opportunity  given  of  appear* 
ing  and  objecting  to  the  proceedings  therefor,  or  to  an  assessment  which 
is  void  and  unconstitutional  for  want  of  equality,  is  not  estopped  by  the 
action  of  the  city  council  in  approving  the  levy.  Howell  v.  Tacoma,  83. 
See  Cloud  on  Titlb,  1;  Devise,  4;  Husband  and  Wife,  8;  Insubancb,  17, 
18;  Officers,  4,  6. 

EVIDENCE. 
1.  Fraud— EviDBNCH  of,  in  Other  Transactions.  —  In  an  action  to  recover 
money  paid  nnder  a  contract  for  the  sale  of  land  alleged  to  have  been 
procured  by  false  and  fraudulent  representations,  evidence  of  similar 
representations  made  to  a  third  party  in  a  similar  but  distinct  transac- 
tion is  inadmissible.     McKay  v.  Russell,  44. 

3.  Habeas  Corpus,  Testimony  Taken  on,  not  Admissible  on  Trial  of  Ao- 
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CUSEB.  —  Testimony  taken  before  a  court  on  the  hearing  of  a  writ  of  hahen» 
eorfms,  even  though  written  down  and  signed  by  the  witness,  is  not  ad- 
missible in  evidence  against  the  accused  upon  his  final  trial.  A  hahfos^ 
corpus  proceeding  is  not  an  "examining  trial,"  nor  is  the  court  in  whicU. 
it  occurs  an  "  examining  court,"  within  the  meaning  of  the  Code  of  Crim-^ 
inal  Procedure.     Childers  v.  State,  899. 

ti  Homicide  —  Self. DBFKNSB — Character  of  Deceased,  Admissibility  of- 
Evidence  of.  —  Where  a  prisoner  on  trial  for  murder  claims  that  tho 
homicide  was  committed  by  him  while  defending  his  person  against  aa 
unlawful  assault  by  the  deceased,  evidence  that  before  the  homicide  was 
oommitted  the  deceased  weia  pointed  out  by  the  witnesses  to  the  defend* 
ant,  who  was  a  stranger  in  the  community,  as  a  man  who,  from  his  owik 
•ocount  of  himself,  was  a  man  of  dangerous  and  desperate  character,  i» 
admissible  to  show  that  the  defendant,  in  repelling  the  assault,  acted' 
under  a  reasonable  apprehension  of  death  or  serious  bodily  harm.  Such> 
evidence  is  admissible  for  the  purpose  of  enabling  the  jury  to  judge 
the  conduct  of  the  accused  from  his  stand-point,  and  in  the  light  of  all 
the  surrounding  facts  and  circumstances  attending  the  homicide,  and 
as  the  same  appeared  to  him.     Childers  v.  State,  899. 

4  Burglary  —  Foot-tracks,  Testimony  as  to,  Admissible.  —  On  a  trial 
for  burglary,  a  witness  may  testify  that  he  measured  the  foot-tracks  found 
at  the  place  where  the  burglary  was  committed;  that  he  also  examined 
the  shoe  that  defendant  had  on  just  after  the  burglary;  and  that  upon 
placing  the  shoe  in  the  track,  he  found  that  it  fitted  exactly.  Such  tes- 
timony is  not  inadmissible  as  calling  for  the  opinion  of  the  witness. 
McLain  v.  State,  9.34. 

6.  Judicial  Notice  Takes  of  Ce.ssion  of  Portion  of  Territory  of  Statk. 

—  The  cession  of  a  portion  of  the  territory  of  a  state  to  exclusive  foreign 
jurisdiction  and  control  is  one  of  the  highest  acts  of  sovereignty,  afifect- 
ing  the  people  of  the  state  at  l:irge,  and  courts  of  the  state  will  take  ju- 
dicial knowledge  of  the  fact  of  cession,  and  that  crimes  committed  within 
the  ceded  territory  are  beyond  the  jurisdiction  of  the  state  courts.. 
Lusher  V.  Slate,  922. 

Z.  JuDOMEMT  OF  SliiTBR  Stats  —  EviDKNCB  OF. — Mere  loss  of  a  certifiedT 
copy  of  a  judgment  of  a  sister  state  will  not  warrant  the  admis:iiou  of 
parol  evidence  of  its  nature  and  contents,  in  the  absence  of  proof  that 
the  original  record  is  lost  or  destroyed.     Kentzler  v.  KentzUr,  21. 

7.  Murder  by  Poison  —  Declarations  of  Injured  Person  Admi.ssiblb  a» 

Bb3  GESTiB  WHEN.  —  Where  the  indictment  charges  the  defendant 
with  intent  to  murder  two  persona  by  ininglin^j;  poison  in  coffee,  and  the 
evidence  shows  that  on  the  evening  after  the  burial  of  one  of  the  persons- 
poisoned,  the  other  one  had  a  severe  fit,  and  as  soon  aa  he  was  able  to 
■peak,  said,  "Go  for  the  doctor,  quick  !  I  have  taken  another  cup  of  that 
coffee,  and  it  is  about  to  kill  me,"  these  declarations  are  admissible  iik 
evidence  aa  part  of  the  rea  gestcn.     Johnson  v.  Sttite,  9H0. 

6.  Self-serviko  Declarations  of  Defendant  Pkoprrlt  ExcLnDRD.  — 
Where  testimony  offered  by  the  accused  is  self-.«crving  deolarations,  th» 
court  doee  not  err  in  excluding  it.     Hurley  v.  State,  91  & 

0.  Justice's  Jcdombnt,  Ducket  Entry  of,  ALiMi.s.sim.E  in  Etidbnob,  wur.h. 

—  The  docket  entry  of  a  judgment  of  a  justice  of  the  peace  is  admissible- 
in  evidence,  although  such  entry  does  not  show  that  the  justice  waite<t 
one  hour  after  the  return  hour  within  which  to  allow  the  defendant  to 
appear.     Talfjol  v.  Kuhn,  273, 
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10.  Judgment,  Nkcessity  op  Pleading.  — When  one  of  the  issnea  in  an  ac- 
tion  is  the  power  of  a  municipal  board  to  paisa  a  resolutiou  and  enter 
into  a  contract,  a  former  adjudication  in  which  that  point  was  deter- 
mined is  evidence  for  the  defendant  on  that  issue  without  being  specially 
pleaded.     Ashton  v.  Rochester,  619. 

11.  Officer's  Return  to  Writ  Prima  Facie  Evidence. — An  officer's  re- 
turn to  a  writ  is  prima  facie  evidence,  even  in  his  own  favor.  State  v. 
DevUt,  440. 

112.  Reoobd-books  Inadmissible  as  Evidence  of  Cession  to  United  States 
OF  Lands  for  Forts,  etc.  —  Where  the  statutes  of  a  state  provide  that 
certified  copies  or  certificates  of  archives  of  the  state  department  shall  be 
received  in  evidence  in  all  cases  in  which  the  originals  would  be  evidence, 
an  original  record-book  of  a  county  in  which  the  cession  of  lauds  to  the 
United  States  for  a  fort  has  also  been  recorded  is  not  admissible  in  evi- 
dence to  establish  such  cession.     Lasher  v.  State,  922. 

18.  Carlisle  Tables  Admissible  in  Evidence  when.  —  In  an  action  for 
negligence  resulting  in  death,  where  the  deceased  has  been  shown  to 
have  been  a  strong,  healthy  man,  and  his  age,  occupation,  and  earning 
power  have  been  shown,  it  is  competent  to  show  the  expectation  of  life  of 
«nch  a  man  according  to  the  Carlisle  tables  of  mortality.  Since  these 
tables  are  based  upon  general  population,  and  not  upon  selected  or  in- 
surable lives,  they  are  admissible  in  such  a  case,  as  some  evidence  com- 
petent to  be  considered  by  the  jury  in  determining  what  was  the  actual 
expectation  of  life  of  the  deceased.  But  the  value  of  such  tables,  when 
applied  to  a  particular  case,  will  depend  very  much  upon  other  matters, 
such  as  the  state  of  health  of  the  person,  his  habits  of  life,  his  social  sur- 
roundings, and  other  circumstances,  and  the  attention  of  juries  should  be 
pointedly  called  to  those  qualifying  circumstances.  Steinbrunner  v.  PitU- 
burgh  etc  R'y  Co.,  806. 

See  Agency,  2;  Animals,  2-4;  Appeal,  4,  7,  9,  10;  Apothecaries;  Auc- 
tions, 2;  Contracts,  4;  Corporations,  11,  14;  Criminal  Law,  7,  8, 
10;  Elections,  1-4;  Homicide;  Indictment;  Insurance,  21;  Marriage 
AND  Divorce;  Municipal  Corporations;  New  Trial;  Payment,  1; 
Pabent  and  Child;  Pleading,  3,  9;  Process;  Railroads,  1-3,  10, 
12,  14;  Slander,  6,  9;  Taxes,  1,  2;  Trial,  5;  Usury,  3j  Vbndob  and 
FuBOHASBB,  6;  Watercourses,  16;  Witnesses. 

EXECUTION. 

1.  Sheriff  may  Show  his  Return  of  Nulla  Bona  to  be  True  though  Hh 
HAD  Made  a  Levy.  —  When  a  sheriff,  whether  indemnified  or  not,  re- 
turns an  execution  nulla  bona,  he  does  so  at  his  own  risk,  and  if  it  is 
«hown  that  there  is  property  of  the  defendant  which  he  might  and  ought 
to  have  levied  upon,  he  will  be  responsible  to  the  plaintiff;  bat  it  is  com- 
petent for  him  to  show  that  the  property  pointed  out  to  him,  and  upon 
which  he  made  an  actual  levy  which  he  subsequently  abandoned,  was  the 
property  of  a  stranger,  and  it  is  error  to  refuse  to  permit  him  to  show 
that  fact.  Dornin  v.  McCandless,  798. 
J.  Writ  of  Possession  Affords  Protection  to  Officer  when.  —  A  writ 

V      of  possession,  which  is  fair  and  regular  on  its  face,  and  is  issued  by  a 

court  having  jurisdiction  of  the  subject-matter  of  the  action,  constitutes 

a  valid  protection  to  the  officer  who  executes  it.     State  v.  DevHt,  440. 

^,   Executions  —  Sales  en  Masse  —  Parol  Waiver.  —  A  judgment  debtor 

may,  by  parol,  waive  an  execution  sale  of  land  in  parcels,  and  authorize 
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Its  sale  en  maste,  and  in  the  absence  of- a  showing  that  a  sale  en  masse 
was  not  expressly  anthorized  by  the  judgment  debtor,  or  that  the  prop- 
erty was  not  first  offered  in  parcels  and  no  bids  received,  the  sale  will 
not  be  set  aside.  Hudepohl  v.  Liberty  Hill  Water  etc.  Co.,  149. 
4.  Sales  bn  Masse  —  SErriNQ  Aside.  —  A  sale  of  property  en  masse  under 
execution  will  not  be  set  aside,  unless  it  is  shown  that  a  larger  sum 
would  have  been  realized  from  the  sale  if  the  property  had  been  sold 
in  parcels,  or  that  a  sale  of  less  than  the  whole  tract  would  have  brought 
sufficient  to  satisfy  the  execution.  Hudepohl  v.  Liberty  Hill  Water  etc 
Co.,  149. 

6.  Sales  en  Masse  —  When  will  bb  Vacated.  —  Sales  of  property  en  masH 

under  execution  are  merely  voidable  and  not  void,  and  one  who  seeks  to 
set  such  sale  aside  must  show  that  none  of  the  conditions  which  would 
authorize  the  sale  of  all  the  parcels  together  existed  at  the  time  of  the 
sale  en  masse.     Hudepohl  v.  Liberty  Hill  Water  etc.  Co.,  149. 

0.  Irregularity  in  Sale —  Protection  to  Innocent  Purchaser. — An 

innocent  vendee  of  the  original  purchaser  at  an  execution  sale  of  his  re« 
demptioner  will  be  protected  against  irregularities  in  the  sale  of  which 
he  had  no  notice,  whether  he  is  proceeded  against  by  action  or  by  motion 
to  set  the  sale  aside.     Hudepohl  v.  Liberty  Hill  Waler  etc  Co.,  149. 

7.  Conversion. — Innocent  Porchaser  of  Pkopertt  at  an  Executiok 

Sale,  under  a  writ  against  one  who  is  not  its  owner,  is  guilty  of  its  con* 
version  if  he  takes  possession  of  it  in  pursuance  of  the  sale,  and  after* 
wards  sells  it  to  a  third  person.      Heberling  v.  Jatjgar,  331. 

8.  Execution  or  Judicial  Sale  of  Property  to  Satisfy  a  Judgment  and 

Decree  Exhausts  the  Power  to  Sell  Such  Property  thereunder, 
and  a  judgment  creditor  cannot,  after  the  redemption  by  a  junior  encum* 
brancer,  resell  it  to  enforce  payment  of  the  unsatisfied  part  of  the  judg* 
ment.  When  the  junior  encumbrancer  redeems,  he  does  so  for  his  own 
benefit,  and  not  for  that  of  the  creditor  upon  whose  judgment  the  sale 
was  made.     Anderson  v.  Ariderson,  211. 

9.  Execution  Sale  of  Property  under  a  Writ  against  One  Who  u  hot 

ITS  Owner,  though  it  is  levied  upon  while  in  his  possession,  cannot  di« 
vest  the  title  of  the  true  owner.     Hel>ei-Ung  v.  Jaggar,  331. 
Sm  Appeal,  13;  Attachment,  1;  Corporatio.vs,  6,  9;  Estoppel,  3;  Jow« 
oiAL  Sales;  Legacies. 

EXECUTION  SALES. 
See  Fbauddlent  Conveyances,  1-3. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Administration  Sale,  Order  of  Publication  Nbces-iabt  to  Vauditt 

or. An  order  of  publication  is  necessary  to  give  a  probate  court  jaris* 

diction  to  order  a  sale  of  land  for  the  payment  of  debts.  Cunningham  r, 
Anderson,  417. 

2.  Void  Administration  Sale  is  not  Validated  by  Order  of  Appkovau 

—  An  order  approving  an  administration  sale  cannot  by  any  retroactive 
effect  impart  validity  to  a  void  sale.     Cunningluim  v.  Anderson,  417. 
8.  PuKCHAsEB  at  Void  Probatb  Salb  E.ntitlkd  to  Rkimbursbment  when. 

A  purchaser  of  land  sold  at  an  administration  tale  for  the  payment  of 

debts,  who  fails  to  acquire  a  valid  title  because  of  a  mistake  in  the  de- 
scription of  the  land,  will  have  an  equity  to  be  reimbursed  for  the  pay* 
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ment  of  the  pttrchase-money,  where  it  was  applied  to  extinguish  the 
decedent's  debts,  and  also  for  taxes  paid  and  improvements  made  by  him 
in  good  faith.     Cunningham  v,  Anderson,  417. 

See  Cloud  om  Titlb,  1}  Devise,  4;  Lbqaciss;  Wills,  8,  9. 

EXEMPTION. 
See  MoRTaAGES,  5,  7. 

EXEMPLARY  DAMAGES. 
See  Carbibrs,  3;  Damaqbs,  8-12. 

EXPERTS. 
See  Animals,  4;  Appbal,  5. 

EXTINGUISHMENT. 
See  Easements,  4;  Payment,  2. 

FALSE  IMPRISONMENT. 
Mauoiovs  Froseoution  tor  Slander. —  A  person  arrested  and  Imprisoned 
Ml  a  charge  of  slander  has  a  cause  of  action  for  false  imprisonment^  hot 
■ot  for  malioioua  prosecution.     Krause  v.  Spiegel,  137> 
See  Witnesses,  4. 

FINDINGS. 
See  Trl&l,  9. 

FIRE  LIMITS. 
S«e  Injunction,  3;  Pleading,  2. 

FOOT-TRACKS. 
See  Evidence,  4. 

FORECLOSURE. 
Se«  Judicial  Sales,  1;  Mortoagbs,  I,  2. 

FORFEITURE. 
8m  Iniubanob,  17;  Vbndob  and  Pubohasbr,  8. 

FORGERY. 

1.  FniJNa  a  Instrxtmbnt  ovbr  Genuine  Sionaturb  Fobobrt  whbn.  — 
Under  the  Texas  statute,  it  is  forgery  to  make,  with  intent  to  defraud 
or  injure,  a  written  instrument  by  filling  in  a  blank  instrument  over  a 
gennine  signature.     Hooper  v.  State,  926. 

S,  Formbr  Acquittal  of.  No  Bab  to  Pbosboutiom  iob  Uttbbino  In> 
BfTBUMBNT  FoBGED.  —  The  forgery  of  an  instrument  and  the  passing  of 
a  forged  instrument  are  two  separate  and  distinct  offenses  under  the 
•ode  of  Texas,  and  under  an  indictment  for  forgery  a  party  cannot  be 
•oavicted  and  punished  for  passing  a  forged  instrument,  and  vice  versa. 
The  rule,  therefore,  that  a  party  can  be  prosecuted  but  once  for  the 
same  transaction,  or  for  offensas  growing  out  of  the  same  tiansaction, 
does  not  obtain  in  cases  of  forgery  and  the  passing  of  forged  instiuments, 
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becanse  they  are  not  one  and  the  same  transaction,  and  an  acquittal  of  a 
charge  of  forgery  ia  no  bar  to  a  prosecution  for  the  uttering  and  passing 
of  the  instrument  forged.     Hooper  v.  State,  926. 

FORMER  ACQUITTAL. 
See  Obihinal  Law,  5,  7,  9,  12;  Fobobrt,  S. 

FORMER  JEOPARDY. 
See  Criminal  Law,  6,  8-11. 

FRAUD. 

STATOTB    OV    FbAUDS  WILt   NOT    BB    AlLOWBD  TO  Bl  USBD  AS  AIT  IkSTRV* 

MXITT  OF  Fraud  if  a  court  can  prerent  it.     Bork  v.  Martin,  670. 
See  AssioNMBNT,  6;  Cloud  on  Titlb,  2;  Damages,  12;  Evidence,  1;  In« 
BANB  Persons;  Insuranob,  19;  Judombnts,  6,  7;  Vendor  aud  Pub* 
OBABXB,  6,  6;  Wills,  4,  6. 

FRAUDULENT   CONVEYANCES. 

1.  ExsouTiOH  Sales  —  Quieting  Title.  —  A  judgment  creditor,  who  is  also 
the  execntion  purchaser,  ma}'  maintain  an  action  to  set  aside  a  fraudulent 
conveyance  of  the  land  purchased,  made  by  the  judgment  debtor,  and  to 
qniet  the  title  acquired  at  the  execution  sale.  The  right  to  maintain 
such  action  is  not  affected  by  the  fact  that  the  land  was  purchased  by  the 
judgment  creditor,  becanse  of  the  existence  of  such  fraudulent  couvey* 
ance.      Wagner  v.  Law,  56. 

t.  EzBOUTiON  Sales  —  Quieting  Title — Pleading.  —  In  an  action  by  an 
execution  purchaser  to  quiet  title  and  to  set  aside  a  fraudulent  convey* 
ance  of  the  lands,  made  by  the  judgment  debtor,  a  statement  in  the  com- 
plaint of  the  facts  constituting  plaintiff's  interest  in  the  lands  is  sufficient, 
without  an  allegation  that  be  has  a  valid  interest  in  the  lands,  li'ai/ner 
V.  Law,  56. 

t.  Execution  Sales  —  Quieting  Titlb — Pleading.  —  A  complaint  in  an 
action  by  a  judgment  creditor,  who  is  also  the  execution  purchaser,  to 
quiet  title  and  to  set  aside  a  fraudulent  conveyance  of  the  lands  made 
by  the  judgment  debtor,  which  fails  to  aver  that  the  latter  had  no  other 
property  subject  to  execution  at  the  time  the  fraudulent  conveyance  was 
made,  is  fatally  defective.      Wagtter  v.  Law,  56. 

4  CoBPOBATiuNs.  —  Transfer  by  a  Corporation  or  All  its  Assets,  made 
and  accepted  for  the  purpose  of  suspending  and  terminating  its  regular 
bosinees  and  rendering  it  incapable  of  performing  further  corporate  du- 
ties, is  illegal  as  against  creditors  whose  rights  are  thereby  sacrificed 
and  their  remedies  destroyed,  and  they  may  set  aside  such  transfer  in  so 
iar  as  it  bars  their  remedy.  Cote  v.  MilUrton  Iron  Co.,  616. 
See  Cloud  on  Title,  2. 

GAMING. 
ClAsnNO-TABLB,  What  IS  —  How  Detkkuinbd.  —  It  is  not  the  structure  of 
a  table  that  determines  whether  or  not  it  is  a  gaming-table,  but  the 
eharaoter  of  the  game  that  is  played  upon  it.  A  table,  to  cume  withm 
the  statutory  meaning  of  a  gaming-table,  must  be  kept  or  exhibited  for 
the  purpoie  of  obtaining  betters.  A  table  with  a  hole  in  the  cent«T, 
through  which  players  playing  the  game  of  draw-poker  drop  a  chip  for 
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the  owner  of  the  table,  when  they  hold  threes,  flushes,  or  full  hands,  ii 
not  a  gamiag-table  within  the  meaning  of  the  statute.    Lyle  r,  StaU,  893)1 

GARNISHMENT. 
See  Attachmbnt. 

GAS  COMPANIES. 
See  Nboligbnce,  2,  3. 

GAS  LEASK 
See  Landlord  and  Tenant,  8-10. 

-GRANTS. 

L  Dbum — Grant  ov  Part  of  Building  aitbbwards  Destroyed. — A 
grant  of  •  specified  room  in  a  particular  building,  with  a  right  of  ingress 
and  egress,  must  be  construed  according  to  the  intention  of  the  parties 
and  with  reference  to  the  subject-matter;  and  when  it  clearly  appears 
from  the  grant  that  it  was  not  intended  for  any  interest  in  the  land  to 
pass  farther  than  is  necessary  for  the  enjoyment  of  the  room  granted, 
the  destruction  of  the  building  by  fire  or  otherwise  terminates  all  rights 
of  the  grantee  in  the  premises.     Hahn  v.  Baker  Lodge,  723. 

%  Deeds  —  Grant  of  Part  of  Builuinq  —  Effect  of  DssTRCcrioy  of 
Whole. —  Where  a  grant  conveys  a  certaiu  specified  room  in  a  particular 
part  of  a  designated  building,  without  purporting  to  convey  any  other  in- 
terest in  the  land  or  building,  except  the  right  of  ingress  and  egress,  and 
contains  no  stipulation  as  to  the  right  to  rebuild  in  the  event  of  the  de- 
•tmotion  of  the  building  by  fire  or  otherwise,  the  destruction  extinguishes 
the  identity  and  existence  of  the  room  granted  and  the  rights  of  the 
grantee  in  the  premises.     Halm  v.  Baker  Lodge,  723. 

8m  Co-tbnanot,  1;  Easements,  2;  Private  Ways,  2;  Watercourses,  3, 

14. 

GRAVE-YARDS. 
See  Cemeteries. 

GUARANTY. 
OvA&ANTOB  OF  Non-negotiable  Note.  —  One  who  writes  his  name  on  the 
back  of  a  non-negotiable  note  to  give  it  credit  thereby  becomes  a  guar- 
antor, and  not  an  indorser,  and  is  prima  facie  liable  on  the  note  upon  the 
default  of  the  principal,  without  previous  demand  or  notice.  Mere  delay 
of  the  payee  to  proceed  against  the  principal,  or  to  pursue  any  other 
remedy,  is  not  available  to  such  guarantor  as  a  defense  to  his  liability  on 
the  note.     Fint  Nat.  Bank  v.  Babcock,  94. 

GUARDIAN  AND  WARD. 
Bee  Cloxtd  on  Title,  1;  Insane  Persons;  Statutes,  4. 

HABEAS  CORPUS. 
Von>  JuDOMBNT.  —  Habeas  Corpus  may  be  maintained  for  relief  against  a 
criminal  judgment  void  for  want  of  jurisdiction,  although  the  judgment 
defendant  has  the  right  of  appeal.     In  re  Pemnstick,  80. 

See  Certiorari,  1;  Evidence,  2;  Parent  and  Child. 
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HEIRS. 
8m  Descbkt;  Dkvisb,  4;  Insurance,  6;  Trusts,  2;  Wills,  8-10. 

HIGHWAYS. 
Sm  Tklbphones;  Watercoubsbs,  10. 

HOMESTEAD. 
See  Cloud  on  Title,  1;  Devise,  4. 

HOMICIDE. 

L  Hanslauohtbb,  Law  or.  Omission  to  Charge,  Error,  when.  —  Whera^ 
on  a  trial  for  marder,  the  evidence  shows  that  the  defendant,  at  the  time 
of  the  homicide,  was  engaged  with  a  constable  as  one  of  his  posse,  in  at- 
tempting to  illegally,  and  without  a  warrant,  arrest  the  deceased,  who 
was  killed  by  the  posse,  through  mistake,  for  another  party,  whom  the^^ 
had  intended  to  arrest,  it  Is  error  for  the  court  to  omit  to  charge  ther 
jary  upon  the  law  of  manslanghter,  since  a  homicide  committed  by  th» 
defendant,  under  such  circumstances,  while  intending  only  to  make  aa 
illegal  arrest,  might  be  of  no  higher  grade  than  manslaughter.  Carter  v. 
State,  944. 

t.  Homicide  Committed  m  Attemptino  Illegal  Arrest  not  Less  thai* 
Manslaughter  when.  —  Where  the  defenses  are  mistaken  identity  and 
self-defense,  a  homicide  committed  in  illegally  attempting  to  arrest  the 
deceased  cannot  be  of  a  less  grade  than  manslaughter,  though  committed 
upon  reasonable  apprehension  of  danger.     Carter  v.  State,  944. 

%.  Homicide  bt  One  having  Pkrfect  Right  of  Self-defense  Justifiable. 

—  Where  a  person,  being  himself  without  fault,  reasonably  apprehends 
death  or  serious  bodily  harm  to  himself  unless  he  kills  his  assailant,  the 
killing  ia  justifiable.  But  a  person  cannot  avail  himself  of  a  necessity 
which  he  has  knowingly  and  willingly  brought  upon  himself.  Carter  r. 
State,  944. 

4  Retreat,  Law  or,  not  Applicable  to  Cases  or  Imperfect  SELr-DsrsMSB. 

—  Whenever  the  question  of  justifiable  homicide  is  raised  by  the  evidence^ 
the  court  should  folly  instruct  the  jury  in  regard  to  the  law  of  self-de^ 
fense  and  retreat  as  ennnoiated  in  the  Penal  Code;  but  the  doctrine  off 
retreat  is  not  applicable  to  cases  of  imperfect  self-defense,  and  the  omi»> 
sion  of  the  court,  in  such  a  case,  to  charge  the  jury  in  regard  to  the  law 
of  retreat  is  not,  therefore,  error.     Carter  v.  State,  944. 

%,  All  Law  Apfuoable  to  Evidence  Adduced  in  DsrEKSB  should  be  Set 
Forth  in  Charge  to  Jubt.  —  Since  the  jury  ought,  in  the  trial  of  on* 
charged  with  murder,  as  far  as  possible,  to  judge  of  the  facts  surroond> 
ing  the  homicide  from  the  stand-point  of  the  defendant,  the  charge  of  th* 
court  should  submit  to  them  all  the  law  legitimately  and  fairly  arising 
upon  the  evidence  which  he  has  adduced  in  his  defense,  whether  th* 
court  believes  it  to  be  true  or  false.     Carter  ▼.  State,  944. 

ft.  No  Felony  without  Felonious  Intent.  —  There  can  be  no  felony  with* 
ont  a  felonious  intent,  the  act  done  characterizing  the  intent,  and  not  th» 
intent  the  act.  If  the  intent  of  a  defendant  is  only  to  make  an  illegal 
arrest,  and  in  attempting  to  make  it  he  is  forced  to  take  the  life  of  the 
person  whom  he  is  trying  to  arrest,  the  ofiTense  which  he  was  about  U» 
commit,  being  only  a  misdemeanor  under  the  law  of  Texas,  will  be  con- 
sidered in  determining  the  degree  of  his  crime  in  cummittiiig  the  humi« 
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oide,  and  the  homicide  will  be  manslaughter,  and  not  murder.     Carter  r. 
State,  944. 

9.  Maliob,  Definitions  of,  Sufficient  in  Charge  to  Jury.  —  In  a  charge 
to  the  jury  on  a  trial  for  murder,  the  following  defiuition  of  malice  is 
correct:  "  Malice  is  a  condition  of  the  mind  which  shows  a  heart  regard- 
less  of  social  duty,  and  fatally  bent  on  mischief,  the  existence  of  which  is 
inferred  from  acts  committed  or  words  spoken."  And  so,  also,  ia  the 
following:  "  Malice,  in  its  legal  sense,  means  the  intentional  doing  of  a 
wrongful  act  toward  another,  without  legal  justification  or  excuse.** 
Martinez  v.  State,  895. 

&  Murder  —  Express  Malice  Defined.  —  In  a  charge  to  the  jury  on  a  trial 
for  murder,  the  following  is  a  correct  and  suflScient  definition  of  express 
malice:  "Express  malice  is  where  one,  with  a  sedate  and  deliberate 
mind  and  formed  design,  unlawfully  kills  another,  which  formed  design 
is  evidenced  by  external  circumstances  discovering  that  inward  intention, 
as  lying  in  wait,  antecedent  menaces,  former  grudges,  concerted  schemes 
to  do  him  some  bodily  harm,  or  any  other  circumstances  showing  such 
aedate  and  deliberate  mind  and  formed  design  unlawfully  to  kill  another, 
or  to  inflict  serious  bodily  harm  which  might  probably  end  in  the  death 
of  the  person  upon  whom  the  same  was  inflicted."  Martinez  v.  State, 
895. 

S.  Implied  Malice,  Definition  of,  Sufficient  in  Charge  to  Jury.  —  In 
a  charge  to  the  jury  on  a  trial  for  murder,  the  following  is  a  correct  and 
sufficient  deflnition  of  implied  malice:  "Implied  malice  is  that  which 
the  law  infers  from  or  imputes  to  certain  acts.  Thus  when  the  fact  of 
an  unlawful  killing  is  established,  and  there  are  no  circumstances  in  evi- 
dence which  tend  to  establish  the  existence  of  express  malice,  nor  which 
tend  to  mitigate,  excuse,  or  justify  the  act,  then  the  law  implies  malice. " 
Martinez  v.  State,  895. 
See  Criminal  Law,  1;  Descent,  2,  3;  Evidence,  3,  7;  Trial,  8. 

HUSBAND   AND  WIFE. 

1.  Injpbt  to  Wife  —  Parties.  —  An  action  for  an  injury  to  a  wife,  caused 
by  the  negligence  of  a  third  person,  must  be  brought  in  the  name  of  her 
husband;  and  the  wife  is  a  proper,  although  not  a  necessary,  party  plains 
tiflf.     Hawkins  v.  Front  Street  etc.  B'y  Co.,  72. 

SL  Injury  to  Wife  —  M  easure  of  Damages.  —  In  an  action  by  a  husband 
and  wife  jointly  to  recover  for  an  injury  to  her,  caused  by  the  negli- 
gence of  a  third  person,  the  measure  of  damages  is  compensation  for  the 
injury  and  its  subsequent  consequences,  her  pain,  suffering,  and  wounded 
feelings,  the  cost  of  her  nursing,  medical  attendance,  and  medicines,  and 
the  value  of  her  loss  of  services  in  the  household.  Hawkins  v.  Front 
Street  etc.  R'y  Co.,  72. 

^  A  Wife  is  Authorized  to  Pledge  the  Husband'.s  Credit  for  the 
purpose  of  obtaining  those  necessaries  which  he  has  neglected  or  refused 
to  furnish.  He  cannot  be  held  liable  for  articles  purchased  by  his  wife 
when  he  has  not  neglected  or  refused  to  furnish  her  with  suitable  sup- 
port.    Bergh  v.   Warner,  362. 

4u  The  Term  "Necessaries,"  as  applied  to  a  wife,  is  not  confined  to  arti- 
eles  of  food  and  clothing  required  to  sustain  life  or  preserve  decency, 
but  includes  such  articles  of  utility,  and  even  ornament,  as  are  suitable 
to  maintain  the  wife  according  to  the  estate  and  rank  of  her  husband. 
£ergh  v.  Warner,  362. 
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0.  A  Married  Womaw  mat  Sustain  an  Action  against  One  Who  Wronq- 
TDLLY  Entices  her  Husband  from  her  and  alienates  hia  affections,  if, 
under  the  statutes  of  the  state  under  which  she  prosecutes  her  action, 
she  ia  given  power  to  sue  for  personal  wrongs  without  joining  her  bus- 
band.     Haynes  v.  Nowlin,  213. 

8.  Separate  Estate  or  Married  Woman,  What  Necessary  to  Creation 

07.  —  No  special  or  technical  words  are  necessary  to  the  creation  of  a 
married  woman's  separate  estate,  but  the  intention  to  exclude  the  bus* 
band's  common-law  marital  rights  must  be  clearly  expressed.  Richard' 
ton  V.  De  Oiverville,  426. 

7.  Intervention  of  Trustee  not  Necessary  to  Creation  or  Separate  Es- 
tate or  Married  Woman.  —  The  intervention  of  a  trustee  is  not  neces- 
sary to  the  creation  of  a  married  woman's  separate  estate.  Richardson 
V.  De  Oivei-viUe,  426. 

t.  Married  Women's  Contracts  —  Separate  Estate.  —  Where  a  married 
woman,  either  directly  or  through  her  agent,  borrows  money  from  an- 
other, the  money  so  borrowed  becomes  at  once  a  part  of  her  separate 
•state,  and  her  contract  to  repay  is  a  contract  with  reference  to  her  sep- 
arate estate,  which  may  be  enforced  against  her,  and  the  lender,  in  the 
absence  of  notice  to  the  contrary,  has  a  right  to  assume  that  the  money 
was  borrowed  for  the  use  of  the  married  woman,  and  she  is  estopped  from 
denying  that  fact,  unless  it  is  shown  that  the  lender  had  notice  to  the 
contrary.     Scottish  etc.  Mortgage  Co.  v.  Deas,  832. 

9.  Skparaw  Estate  of  Married  Woman  may  be  Conveyed  by  Herself 

Alone.  —  Real  estate  held  by  a  married  woman  to  her  sole  and  separate 
use,  free  from  the  control  of  her  husband,  is  her  separate  estate  in  equity, 
and  she  can  convey  it  by  her  deed  without  her  husband  joining  therein, 
and  a  contract  made  by  her  for  the  sale  of  it  may  be  specifically  enforced 
by  a  court  of  equity.     Richardson  v.  De  Oiverville,  426. 

10.  Antenuptial  Contract  does  not  Secure  to  Wife  Separate  Estate  in 
HER  Real  Estate  when.  —  An  antenuptial  contract  made  in  France, 
excluding  from  the  community  property  then  owned  by  the  parties,  and 
providing  that  on  the  wife's  death  the  husband  should  have,  during  his 
life,  the  whole  of  the  income  arising  from  all  the  property  then  owned 
by  her,  or  in  case  of  children  of  the  marriage  living,  half  of  such  income, 
but  not  containing  any  agreement  that  her  real  estate  should  remain  her 
sole  estate  free  from  the  control  of  her  husband,  does  not  secure  to  the 
wife  a  separate  estate  in  her  real  estate  owuea  by  her  in  Missouri  at  the 
time  of  the  marriage,  because  it  does  not  show  a  clear  intent  to  exclude 
the  common-law  marital  rights  of  the  husband.  Richardson  v.  De  Oiitr* 
vilU,  426. 

IL  Married  Women's  Co.htracts  —  Agency  —  Ratiucation  —  Separati 
Estate.  — Where  an  application  for  a  loan,  stating  that  a  wife  ia  the 
borrower,  that  the  land  offered  at  security  is  her  separate  property,  and 
that  the  only  encumbrance  thereon  ia  a  balance  due  on  mortgage  which 
will  be  satisfied  out  of  the  loan,  ia  signed  in  the  name  of  the  wife  by  her 
husband,  without  her  knowledge  or  consent,  while  he  ia  acting  as  her 
general  agent,  and  auch  signature  is  believed  by  the  lender  to  be  the  sig- 
nature of  the  wife,  her  subsequent  ratification  of  the  application  and  act 
of  her  husband,  by  herself  signing  the  notes  and  mortgage  issued  thereon, 
will  constitute  the  loan  a  debt  of  the  wife,  for  which  she  ia  liable.  Scot- 
tish etc  Mortgage  Co.  v.  Deas,  832. 
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12.  Married  Woman's  Contract  for  Sale  of  Real  Property  not  hkr 
Separate  Estate  not  Valid.  —  A  married  woman  can  convey  her  real 
property  which  is  not  her  separate  estate  only  by  a  deed  jointly  executed 
by  herself  and  husband;  and  her  contract  for  the  sale  of  it,  executed  by 
herself  alone,  is  invalid  both  at  law  and  in  equity.  Richardson  v.  De 
Oiverville,  426. 

13.  A  Wife  mat  Appoint  her  Husband  her  Attorney  in  Fact  if  the 
statute  authorizes  her  "to  execute,  acknowledge,  and  deliver  her  power 
of  attorney,  with  like  force  and  effect,  and  in  the  same  manner,  as  if  she 
were  a  single  woman."     Wronkow  v.  Oakley,  661. 

14.  Power  of  ArroRNET,  when  Authorizes  Release  of  Dower.  —  A  power 
of  attorney  from  a  wife  to  her  husband,  purporting  to  authorize  him  to 
grant,  bargain,  sell,  and  convey  all  lands  belonging  to  her  individually 
and'  jointly  with  others,  and  for  the  purpose  aforesaid,  and  in  her  name 
to  execute  and  deliver  all  necessary  conveyances,  releases  of  dower  and 
thirds,  or  right  of  dower  and  thirds,  or  other  instruments  for  conveying, 
surrendering,  or  relinquishing  all  or  any  part  of  her  estate,  right,  title, 
or  interest,  whether  rested  or  contingent,  choate  or  inchoate,  empowers 
him  to  execute  in  the  name  of  his  wife  a  conveyance  of  lands  owned  by 
himself,  and  therein  and  thereby  to  release  her  right  of  dower.  Wrot^ 
iow  V.  Oakley,  661.  .:  . 

15.  A  Wife  may  be  the  Agent  of  her  Husband  through  his  authorization, 
either  expressed  or  implied.  It  is  implied  if  he  has,  without  objection, 
permitted  her  to  contract  other  bills  of  a  similar  nature  on  his  credit, 
or  has  paid  such  bills  previously  incurred.     Bergh  v.  Warner*  362. 

16.  Implied  Aqenoy  of  Wife.  —  A  wife  living  with  her  husband  is,  as  the 
head  and  manager  of  his  household,  presumed  to  have  authority  from 
him  to  order  on  his  credit  such  goods  or  necessaries  as,  in  the  ordinary 
arrangement  of  such  household,  are  required  for  family  use.  Bergh  r, 
Warner,  362. 

See  CoKPSKS,  2;  Mareiaob  and  Divorce;  Mortoaqes,  2;  Pleading,  1. 

IDIOTS. 
See  Insane  Persons. 

IMPRISONMENT. 
See  Falsb  Imprisonment;  Malicious  Pbosboutioh. 

IMPROVEMENTS. 
See  ExECOTORS  and  Administrators,  3. 

INDICTABLE  OFFENSES. 
See  Criminal  Law,  1-3. 

INDICTMENT. 
HoTxox  TO  Quash,  because  Tampered  with,  Properly  Denied  when.  — 
A  motion  made  on  oath  to  quash  an  indictment,  upon  the  ground  that  it 
has  been  tampered  with  by  being  interlined  and  amended  as  to  material 
matters  by  some  one  whose  handwriting  is  dififerent  from  that  of  the  clerk, 
district  attorney,  or  foreman  of  the  grand  jury,  is  properly  overruled, 
where,  upon  the  motion  being  called,  the  defendant  refuses  to  introduce 
any  evidence  or  witnesses  in  support  of  the  matters  of  fact  therein  alleged 
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io  he  true,  and  the  court,  of  its  own  motion,  then  calls  and  examines,  un- 
der oath,  witnesses  as  to  such  matters  of  fact,  and  finds  the  allegations 
to  be  untrue  and  not  warranted  by  the  facts.     Rahm  y.  State,  911. 
See  Crimu(al  Law,  7;  Foroert,  2;  Psrjubt. 

INFANTS. 
See  IifToziOATiNa  LiQaoRS;  Nbolioemcs,  4. 

INJUNCTION. 

L  COTBKANT  AOAINST  THB  ErEOTION  07  A»T  TenEMKNT-HOUSXS  On  auj 
part  of  the  premises  conveyed  will  not  be  specifically  enforced  in  equity 
by  an  injunction,  when  flats  and  tenement-houses  hare  already  been 
erected  upon  the  greater  portion  of  the  adjacent  lots.  The  only  redress 
upon  such  covenants  is  by  compensation  in  damages.  Amerman  v. 
Deane,  584. 

S.  MoBioiPAL  Ordinance — Injunction  to  Prevent  Violation  of. —  In. 
junction  will  issue  to  prevent  the  erection  of  buildings  in  violation  of  a 
municipal  ordinance,  though  they  are  not  nuisances  p«r  ae,  if  the  per- 
sons seeking  such  injunction  show  that  their  erection  will  work  special 
or  irreparable  injury  to  them  and  their  property.  FirU  National  Bank 
r.  Sarlla,  186. 

t.  Municipal  Ordinance.  — Injunction  will  Issue  at  the  Sun  or  Prop- 
brtt  Holders  to  prevent  the  rebuilding  or  repairing  of  wooden  buildings 
in  violation  of  a  municipal  ordinance  establishing  fire  limits,  and  declar- 
ing it  to  be  unlawful  to  alter,  repair,  or  rebuild  any  frame  or  wooden 
building  within  the  limits  so  established,  when  it  is  alleged  that  if  the 
rebuilding  or  repairing  is  permitted,  the  buildings  of  the  complainants 
will  be  thereby  made  more  liable  to  destruction  by  fire,  and  the  rate  of 
fire  insurance  will  be  increased,  and  the  value  of  the  property  depreci- 
ated.    Firtt  National  Bank  v.  SarlU,  185. 

^  Easement  —  Db8truction  or  Mill-dam  —  When  the  owner  of  a  mill, 
mill  site,  and  the  water  rights  thereto  appertaining  is  entitled,  as  against 
the  owner  of  the  land  on  which  the  mill-dam  destroyed  by  freshet  is 
situated,  to  rebuild  such  dam  to  its  original  capacity,  he  may  obtain  an 
injunction  restraining  such  owner  from  destroying  the  restored  dam,  al- 
though the  effect  of  the  restoration  of  the  dam  is  to  overflow  more  than 
formerly  the  laud  on  which  it  is  situated.  RivtrdaU  Park  Co.  t.  Wttt- 
coU,  249. 

S.  Ihjunction  will  not  Issue  when  the  Relief  Sought  u  Disfbopoe* 
noNATS  to  the  Nature  and  EIztbnt  or  the  Injurt  Sustained  or 
likely  to  be  sustained.  Therefore,  where  lands  have  been  conveyed  with 
restrictive  covenants  limiting  their  use,  and  the  condition  and  character 
of  the  adjoining  land  with  reference  to  that  conveyed  have  so  changed 
as  to  render  the  restriction  in  the  conveyance  inapplicable  according  to 
its  true  intent  and  spirit,  equity  will  not  interpose  by  injunction  to  pre- 
vent the  breach  of  the  covenant,  but  will  leave  the  party  aggrieved  to  his 
remedy  at  law.     Amerman  v.  Denne,  584. 

8m  Co-tbmanot,  1;  Eminutt  Domain,  1;  Judgments,  6;  Nuuaitobs,  Ij 
Pleading,  6;  Telifhones,  4;  Water  Companies. 

INSANE  PERSONS. 
PntsONS  of  Unsound  Mind,  Fraud  or.  — One  so  weak  intellectually  as  to 
be  incapable  of   managing    his  estate,  and    on  that  account  subject  to 
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gaardiaaship,  may  still  be  capable  of  perpetrating  a  fraud,  and  if  ha 
does  so,  the  party  injured  thereby  is  not  in  all  cases  without  redress. 
Spaulding  v.  Harvey,  176. 

See  Witnesses,  I. 

INSOLVENCY. 

1.  PaKFERBNCB  IK  Favor  OF  NoN-EESiDENTS.  — A   transfer  to  a  creditor, 

which  is  void  by  the  laws  of  the  state  relating  to  insolvents  as  an  un< 
lawful  preference,  cannot  be  enforced  by  him  on  the  ground  that  h» 
is  a  non-resident  of  the  state,  and  therefore  not  affected  by  such  laws. 
MacdoncUd  v.  First  Nat.  Bank,  328. 

2.  Insolvent  Laws  Enacted  by  a  State  Operate  against  Non-residents 

so  far  as  such  laws  control  the  disposition  of  property  within  the  juris- 
diction of  the  state,  though  they  cannot  release  the  insolvent  from  the 
obligation  to  pay  debts  due  from  him  to  persons  not  resident  in  the  state. 
Maedonald  v.  First  Nat.  Bank,  328. 
See  AssiQNMSNT  roR  Benefit  of  Creditors;  Contraots,  4;  Cobforatioms, 
15;  Debtor  and  Creditor,  3;  Payment,  1. 

INSTRUCTIONS. 
See  Appeal,  6;  Trial. 

INSURANCE. 

L  Interest  of  AsauRED.  —  A  Tenant  Who  has  Agreed  Verbally  to 
Keep  the  Demised  Property  Insured  has  an  insurable  interest  therein, 
and  insurance  efiPected  in  his  name  is  valid  and  enforceable.  Berry  v. 
American  etc  Ina.  Co.,  548. 

2.  Interest  of  Assured.  —  It  is  not  necessary  that  the  insured  have  an 
interest,  either  legal  or  equitable,  in  the  property  insured.  It  is  enough 
that  he  is  so  situated  with  reference  to  it  that  he  would  be  liable  to  loss 
should  it  be  injured  by  the  peril  insured  against.  Berry  v.  American  etc 
Ina.  Co.,  648. 

8.  When  Severable.  —  When  a  policy  of  insurance  classifies  and  specifies 
numerous  items  of  property  and  the  sums  of  money  for  which  they  are 
severally  insured,  the  contract  is  not  single,  and  the  insured  may  sue 
and  recover  for  loss  or  damage  to  any  of  the  several  items,  although  he 
alleges  a  total  loss  of  the  property  insured.  Pioneer  Mfg.  Co.  v.  Phoenix 
Assur.  Co.,  673. 

4.  Recovery  under  Severable  Contract  —  Arbitration.  —  Where  a 
severable  policy  of  insurance  upon  distinct  items  of  property  provides 
that  all  differences  as  to  loss  or  damage  shall  be  submitted  to  arbitra- 
tion, and  the  insured  sues  to  recover  for  a  total  loss,  he  may  file  an 
abandonment  as  to  so  much  of  the  cause  of  action  as  is  embraced  in  a  de- 
mand that  certain  differences  be  submitted  to  arbitration,  and  recover 
for  tLe  remainder  of  the  loss.  Pioneer  Mfg.  Co,  v.  Phoenix  Aasur.  Co., 
673. 

6.  Double  I>jsubance  Takes  Place  when.  — Double  insurance  takes  place 
when  the  assured  makes  two  or  more  insurances  upon  the  same  subject, 
the  same  risk,  and  the  same  interest.  In  such  case,  unless  otherwise 
stipulated,  the  respective  insurers  are  liable  pro  rata,  all  the  policies  be- 
ing considered  as  together  making  but  one  policy.  But  where  two  poli- 
cies cover  the  same  property,  but  one  also  covers  additional  property, 
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without  ipecifyiag  how  much  of  th«  insurance  applies  to  each  property, 
a  caae  of  double  insurance  does  not  arise;  certainly  not  as  to  the  wbol* 
amount  of  those  policies.     Clarice  v.  Western  Aasur.  Co.,  821. 

6.  Lin  —  I^sTEBEST  or  Child  of  the  Assured.  —  Under  a  policy  of  insur> 

ance  on  the  life  of  the  insured,  "for  the  sole  use  of  his  wife  if  living, 
and  if  not  living,  to  her  children  or  their  guardian,"  no  interest  vested 
in  the  children  during  the  life  of  their  mother,  but  upon  her  death,  in 
the  lifetime  of  the  assured,  all  her  children  then  living  acquired  an  inter* 
est  in  the  policy,  and  upon  the  subsequent  death  of  the  assured,  the  per- 
sons entitled  to  the  insurance  are  the  children  living  at  the  death  of  the 
mother,  and  in  the  event  of  the  death  of  any  of  them  after  her  death 
and  before  that  of  the  father,  the  heirs  of  the  child  so  dying  are  en* 
titled  to  his  or  her  portion  of  such  insurance.  Walah  v.  Mutual  L\fe  ln», 
Co.,  651. 

7.  Thx  Failure  of  tub  Assured  to  Read  his  Policy,  or  his  Absence  of 

Actual  Knowledoe  of  the  limitations  on  the  power  of  agents  contained 
therein,  is  immaterial.  The  limitations  and  conditions  in  the  policy  are 
part  of  the  contract  which  the  assured  is  bound  to  take  notice  of,  and  his 
ignorance  of  them  cannot  be  excused  on  the  ground  that  he  had  made 
arrangements  with  an  agent  of  the  insurer  to  take  charge  of  his  insur- 
ance interests.     Quinlan  v.  Providence  etc.  Ins.  Co.,  645. 

8.  The  Powers  Possessed  bt  Agents  of  Insurance  Companies,  like  those 

of  agents  of  any  other  corporations  or  of  an  individual  principal,  are  to 
be  interpreted  in  accordance  with  the  general  rule  of  agencies.  No  other 
or  different  rule  is  to  be  applied  to  a  contract  of  insurance  than  is  ap- 
plied  to  other  contracts.  An  agent  of  an  insurance  company  possesses 
such  powers  only  aa  have  been  conferred  verbally  or  by  instrument  of 
authorization,  or  such  as  third  persons  have  a  right  to  assume  that  he 
possesses.     Quinlan  v.  Providence  etc.  Ins.  Co. ,  645. 

9.  Limitation  upon  the  Power  of  Aoxnts.  — If  a  policy  of  insurance  de- 

clares that  no  officer  or  agent  shall  have  power  to  waive  any  provision 
or  condition  embraced  in  a  printed  and  authorized  policy,  but  may  waive 
certain  added  conditions,  provided  such  waiver  is  written  upon  or  at- 
tached to  the  policy,  an  attempted  waiver  by  an  agent  of  one  of  the  con- 
ditions which  the  policy  declares  he  shall  not  have  power  to  waive  i» 
inoperative  and  void.     Quinlan  v.  Providence  etc  Ins.  Co.,  645. 

10.  Knowlkdoi  of  Agent,  when  Ihputed  to  Insurer.  —  When  the  local 
agent  of  an  insurance  company  has  actual  knowledge  of  the  falsity  of  an 
answer  to  a  question  in  the  application  for  insurance  which  he  writes  for 
the  insured,  the  knowledge  of  the  agent  will  be  imputed  to  the  company, 
and  it  will  not  be  allowed  to  avoid  the  policy  on  the  ground  of  a  false 
warranty  in  relation  to  such  answer.  FoUette  r.  Mutual  Aeddtnt  Am\ 
693. 

11.  Conditions  —  Waiver  bt  Agent.  —When  the  insured  ie  led  by  the 
conduct  of  an  agent  of  the  insurer,  acting  within  the  scope  of  hie  author- 
ity, to  believe  that  one  stipulation  in  the  policy  will  not  be  insisted  on, 
or  such  agent  insists  upon  the  performance  of  another  stipulation  incon- 
sistent with  the  enforcement  of  the  first,  the  latter  is  deemed  to  be 
waived  without  indorsement  on  the  policy.  DibbrtU  v.  Oeorgia  etc  Int. 
Co.,  678. 

12.  Knowlbdoi  of  Agent  —  Applicatiow.  —  An  accident  insurance  com- 
pany cannot  escape  liability  ander  a  policy  issued  by  it,  on  the  ground 


1006  Index. 

that  the  insnred,  who  was  deaf,  signed  an  application  stating  that  he 
was  free  from  bodily  infirmity  when  the  company's  agent  who  filled  out 
the  application  had  full  knowledge  of  the  physical  condition  of  the  in< 
Bured  at  the  time.      Folletle  v.  Mutual  Accident   Ass'n,  693. 

13.  Conditions,  Waiver  of  Breach  of.  —  A  breach  of  condition  contained 
in  a  policy  of  insurance,  requiring  the  assured  to  give  notice  of  any  suit 
to  foreclose  a  mortgage  or  of  any  loss,  and  to  make  proofs  of  loss  within 
a  specified  time,  is  not  waived  when  the  agent  of  the  insurance  com* 
pany,  having  knowledge  of  the  facts,  informs  the  injured,  after  a  loss  has 
been  sustained,  that  the  company  is  attending  to  it  and  that  it  can  be 
collected,  if  the  policy  declares  that  no  agent  or  officer  shall  have  power 
to  waive  a  breach  of  such  conditions.  Quinlan  v.  Providence  etc  Int.  Co., 
645. 

14.  Waiver  of  CoMDrriox.  —  If  a  general  agent  of  an  insurance  corpora* 
tion,  to  whom  application  is  made  for  insurance,  is  informed  that  the 
property  belongs  to  the  son  of  the  applicant,  and  that  the  latter  is  to 
have  it  as  a  home  during  his  lifetime,  for  which  he  is  to  have  it  in- 
sured, keep  it  in  repair,  and  pay  taxes,  and  the  corporation  thereafter 
issues  a  policy  of  insurance  in  the  name  of  the  applicant,  this  waives  the 
condition  in  the  policy  declaring  that  it  shall  be  void  if,  "  without  notice 
to  this  company  and  permission  therefor  in  writing  expressed  thereon, 
the  interest  of  the  assured  be  other  than  the  entire,  unconditional,  and 
sole  ownership,  or  if  the  property  insured  be  a  building  standing  on 
ground  not  owned  by  the  assured  in  fee-simple,"  though  the  policy 
further  provides  that  no  agent  has  any  power  to  waive  any  condition 
therein,  and  that  no  notice  to,  and  no  consent  of  or  agreement  by,  any 
agent  of  the  company  shall  be  binding  on  it  until  such  notice,  consent, 
or  agreement  is  clearly  expressed  and  indorsed  in  writing  thereon,  and 
signed  by  such  agent.     Berry  v.  American  etc.  Ins.  Co.,  548. 

16.  Time  to  Sue  —  Waiver  by  Agent.  —  When  an  insurance  adjuster  has  a 
right  under  the  policy  sued  on  to  insist  upon  the  production  of  further 
proofs  of  loss  in  addition  to  those  furnished,  such  power  necessarily  in- 
volves  authority  to  waive  a  requirement  of  the  policy  that  action  must 
be  brought  within  a  certain  time  after  loss,  if  the  additional  proofs  re- 
quired cannot  be  obtained  within  that  time.  Dibbrell  v.  Oeorgia  etc.  Ina, 
Co.,  678. 

16.  Time  within  Which  Action  may  be  Brocght.  — When  a  certificate  is 
issued  insuring  the  person  therein  named  against  injury,  and  agreeing 
to  pay  him  certain  sums  if  such  injury  disables  him  from  transacting 
business,  and  in  case  his  death  should  result  therefrom,  then  to  pay  hib 
wife  a  sum  specified,  and  declaring  that  no  suit  shall  be  brought  except 
within  one  year  of  the  alleged  accidental  injury,  such  time,  in  the  event 
of  his  death,  is  to  be  computed  therefrom,  because  it  is  not  until  such 
death  that  the  wife  receives  any  injury  as  a  result  of  the  accident.  Cooper 
y.  United  States  etc.  Ben.  Ass\  581. 

17.  CoNDiTio»  A3  Contract  —  Waiver  —  Estoppel. —A  condition  in  an 
insurance  policy  that  a  failure  to  bring  suit  within  a  certain  time  after 
loss  shall  constitute  a  forfeiture  is  a  contract,  and  not  a  statute  of  limita- 
tions, and  may  be  waived  by  the  insurer,  or  he  may  be  estopped  by  his 
acts  from  insisting  upon  its  enforcement.  Dibbrell  v.  Oeorgia  etc  Ins. 
Co.,  678. 

18.  Time  to  Sue  — Waiver  by  Agent. — When  an  adjuster  for  an  insur- 
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ance  company  persistently  demands  further  proofs  of  loss  in  addition  to 
itbose  already  furnished,  with  full  notice  that  they  cannot  be  obtained 
antil  long  after  the  time  within  which  suit  is  required  to  be  brought 
under  a  condition  in  the  policy,  such  condition  will  be  deemed  to  have 
been  waived  by  the  insurer,  and  he  will  be  estopped  from  insisting  on  its 
enforcement.     Dibbrell  v.  Georgia  etc.  Ins.  Co.,  678. 

19.  CoNDrnoNS — Waiver.  —  A  stipulation  in  a  policy  of  insurance  that  no 
agent  of  the  company  is  authorized  to  change  its  terms  and  conditions, 
and  that  they  shall  not  be  waived  except  in  writing  indorsed  on  the  pol- 
icy, does  not  apply  to  conditions  to  be  performed  after  the  loss  is  in- 
curred, nor  invariably  to  the  warranties  of  the  contract  if  any  fraud  be 
practiced.     Dibbrell  v.  Georgia  etc.  Ins.  Co.,  678. 

SEO.  Pleading  —  Waiver.  —  When  the  insured  relies  upon  a  waiver  of  mate- 
rial conditions  in  the  policy  of  insurance,  he  must  plead  it;  but  if  on  the 
trial  it  becomes  necessary  for  him  to  show  a  waiver  of  some  immaterial 
condition  in  the  policy,  he  may  prove  it  without  having  pleaded  it,  or  he 
may  amend  his  pleadings  so  as  to  admit  the  necessary  proof.  Pioneer 
Mfg.  Co.  V.  Phoenix  Assur.  Co.,  673. 

£1.  Effect  of  Statement  of  Physician  in  Proofs  of  Loss.  —  If  the  proofs 
of  loss  offered  in  favor  of  the  plaintifif  in  an  action  upon  a  policy  of  life 
insurance  contain  the  statement  of  the  physician  who  attended  the  de- 
ceased in  his  last  illness,  verified  by  his  oath,  from  which  it  appears  that 
the  statements  made  by  the  deceased  in  his  application  for  insurance, 
with  respect  to  the  last  time  he  had  been  attended  by  a  physician,  and 
the  cause,  were  false,  such  certiticate  constitutes  evidence  in  favor  of  the 
insurer,  which  it  is  entitled  to  have  the  jury  consider,  though  it  was  not 
necessary  that  the  certiticate  should  have  contained  anything  except 
proof  of  the  death  of  the  assured.     Helioig  v.  Mutual  Life  Ins.  Co.,  678. 

S2.  Rescission  —  Tender  of  Draft  Received.  —  Where  an  assured,  in  com- 
promise of  his  claim,  receives  the  draft  of  the  insurer,  and  thereafter 
seeks  to  set  aside  sucli  compromise,  and  to  recover  in  disregard  thereof, 
it  is  sufficient  for  the  assured  to  ofifer,  in  his  complaint,  to  surrender 
such  draft,  and  to  follow  such  offer  by  producing  the  draft  in  court  upon 
the  trial,  and  depositing  it  with  the  clerk,  to  be  delivered  to  the  defend- 
ant.    Berry  v.  American  etc.  Ina,  Co.,  648. 

See  Injunction,  3;  Inventions;  Mistaki;  Witnissss,  2. 

INTEREST. 

1,  CoNTRAOT  FOR  —  CoMPOTATioN.  —  When  a  note  ocntains  an  agreement, 
made  either  before  or  after  maturity  thereof,  for  the  payment  of  interest 
annaally  or  semi-annually,  the  maker  is  chargeable  with  interest  at  a 
like  rate  upon  each  deferred  payment  of  interest;  and  an  independent 
action  may  be  mainUined  for  its  recovery,  in  like  manner  a*  if  the 
maker  bad  given  his  note  for  the  same  amount     SeoU  v.  FiAher,  688. 

S.  AOCBPTANOB  OF  THE  PRINCIPAL  of  a  sum  to  whicb  a  claimant  ia  entitled 
from  a  city  will  not  preclude  him  from  recovering  the  interest  doe 
thereon,  when  he  claims  such  interest  at  the  time,  and  it*  payment  is 
refused  by  the  city  officers,  under  their  erroneous  opinion  that  the  statute 
give*  them  the  right  to  pay  such  interest  or  not  as  to  them  eeeus  proper. 
Boweny.  Minneapolit,  333. 

See  MoKTOAass,  9;  Statotu  8;  Ukobt. 
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INTERSTATE  COMMERCE. 

ImKRSTATI     COMMKRCK    ON     HlQH    SeAS  —  CONTROL    OF    CoNGRESS.  —  The 

voyage  of  a  common  carrier,  made  upon  the  high  seas,  even  though  the 
ports  of  departure  and  destination  are  within  the  same  state,  is  under 
the  exclusive  control  of  Congress.  It  is  only  the  internal  commerce  and 
navigation  of  a  state  that  is  under  the  control  and  regulation  of  the 
state.     Coioden  v.  Pacific  etc.  Steamship  Co. ,  142. 

INTERVENTION. 
See  Husband  and  Wite,  7. 

-  INTOXICATING  LIQUORS. 
Sals  to  Minors  —  Liability  of  Principal  for  Sale  bt  Agent.  —  A 
licensed  liquor  dealer  is  criminally  liable  for  the  unlawful  sale  of  ia^ 
toxicating  liquor  to  a  minor  by  his  clerk  or  agent,  and  the  fact  that  the 
sale  was  made  without  his  knowledge  and  contrary  to  his  instructions  is 
no  defense.     State  v.  Kittelle,  698. 

See  Associations. 

INVENTIONS. 
8t8TEH  of  Business  —  Property  in.  —  One  who  communicates  to  an  insur* 
ance  corporation  a  new  system  of  soliciting  insurance,  in  a  letter  request- 
ing employment,  cannot,  on  the  corporation's  adopting  and  using  the 
system  without  giving  him  employment,  sustain  an  action  for  an  account- 
ing, or  to  recover  compensation  for  its  continuing  to  use  the  system 
notwithstanding  his  protests.     Bristol  v.  Equitable  etc.  Assur.  Society,  66S. 

JOINDER. 
See  Pleadlno,  1,  2. 

JUDGMENT. 

1.  Judgment   Effsotivs    as    Adjudication   against    Married   Woicav 

WHEN.  —  As  to  her  separate  property,  a  valid  judgment  against  a  mar- 
ried woman  is  as  effective  as  an  adjudication  as  though  she  were  sole. 
Nave  V.  Adams,  421. 

2.  Judgment  Conclusive  between  Parties  on  Same  Side  of  Cause.  —  A 

judgment  is  conclusive  as  to  issues  raised  and  determined  between  par- 
ties on  the  same  side  of  the  cause.  Nave  v.  Adams,  421. 
S.  Decree  Conclusive  as  to  Extinguishment  of  Lien  of  Deed  of  Trust 
WHEN.  —  Where,  in  a  former  suit  in  which  an  issue  was  raised  as  to  the 
validity  of  a  deed  of  trust  as  a  lien  on  certain  land,  the  decree  rendered 
ascertained  and  adjudged  the  several  specific  interests  of  the  parties  in 
such  a  manner  as  to,  in  effect,  eliminate  the  lien  of  the  deed  of  trust,  as 
between  the  parties,  the  decree  is  conclusive  as  to  the  extinguishment 
of  the  lien.     Nave  v.  Adams,  421. 

4.  Judgment  Conclusive  as  Adjudication,  though  Parties  not  Identi- 

cal. —  A  judgment  is  conclusive  of  the  issues  involved  in  a  controversy 
as  between  the  parties  and  those  standing  in  privity  with  them,  although 
in  the  action  in  which  it  is  pleaded  some  only  of  the  parties  are  litigeints. 
Nave  V.  Adams,  421. 

5.  Judgments  against  Municipal  Corporations  or  their  Officers.  — 

When  a  judgment  is  rendered  against  a  county,  city,  or  town  in  its  cor- 
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porate  name,  or  against  a  board  or  officer  who  represents  the  municipality,. 
in  the  absence  of  fraud  or  collusion,  it  will  bind  the  citizens  and  tax-pay- 
•n,  because  they  are  represented  in  the  litigation  by  agencies  authorize(& 
to  speak  for  them  and  to  protect  their  interests.  Aahlon  v.  Rochester,^ 
619. 
S.  JuDOMXirr  against  thk  Proper  Omcvaa  or  a  Mttnictpal  Ck)RP0RATi«9», 
directing  a  writ  of  mandate  to  issue,  requiring  them  to  award  a  contrac^- 
for  the  improrement  of  a  public  street,  is  conclusive  against  the  ownerS' 
of  property  liable  for  such  improvement,  though  they  are  not  parties  to 
the  record  that  such  officers  had  authority  to  contract  for  the  execution 
of  the  work;  and  therefore  an  assessment  levied  after  the  contract  bad. 
been  let  and  the  work  done  will  not  be  enjoined  at  a  suit  of  the  property 
owners,  though  bat  for  such  suit  it  would  appear  that  facts  did  not  ex-^ 
ist  warranting  the  award  of  the  contract.     AsfUon  v.  Rochester,  619. 

7.  Rblief  in  Pavor  of  Grantkb  op  Party.  —  When  a    judgment  has 

established  that  a  certain  person  is  not  the  owner  of  land  in  dispute, 
his  subsequent  grantee  thereof,  who  is  out  of  possession  and  was  not  a. 
party  to  the  suit  in  which  such  judgment  was  rendered,  cannot  main-- 
tain  a  suit  at  law  or  in  equity  to  set  aside  the  judgment  on  the  ground 
of  fraud  in  its  procurement.      Whitney  v.  KelUy,  106. 

8.  Whsn,  bt  Procbedinos  upon  Appbal,  the  lien  of  a  judgment  is  sus- 

pended, such  lieu  is  released  as  to  all  property  upon  which  the  judg- 
ment could  otherwise  operate,  including  property  acquired  during  the 
pendency  of  the  appeal  until  the  court  orders  the  lieu  to  be  restored  by 
redocketiug.      Wronkow  v.  Oakley,  661. 

9.  Judgment  on  Umauthorizkd  Finding  of  Jdrt  la  Void.  —  A  finding  by  ib 

jury  in  a  criminal  case,  that  the  complaint  was  malicious  and  without 
probable  cause,  in  addition  to  a  finding  of  not  guilty,  is  nnauthorized, 
and  a  judgment  on  such  verdict,  that  the  complaining  witness  pay  the 
costs  of  suit  or  stand  committed  to  jail  until  they  are  paid,  ia  Tuid.  /la 
re  Permatick,  80. 

10.  Officer's  Retcrn  Showinq  that  a  Judgment  has  been  Satisfied  by  » 
•ale  under  execution  issued  thereon  may  be  avoided  in  a  subsequent  ao- 
Hon,  by  proving  that  the  property  sold  did  not  produce  a  satisfaction  of - 
the  judgment,  for  the  reason  that  it  was  claimed  by  a  third  person,  whO' 
laed  the  sheriff  therefor,  and  recovered  the  value  thereof.  Stewart  t. 
Duncan,  367. 

11.  An  agreement  to  pay  a  certain  sum  when  a  question  is  determined  in  Sk 
designated  manner  must  be  construed  as  requiring  the  decision  to  b«r 
final,  and  therefore  no  action  upon  the  agreement  can  be  sustained  whil* 
the  right  of  appeal  exists.     Oakf*  v.  Rogers,  320. 

ISL  The  Fact  that  a  Reference  is  Ordered  for  some  purpose  does  not 
itself  determine  that  a  judgment  is  not  final.     Arnold  v.  Sinclair,  489. 

Bee  AppeaLi,  1,  8,  4,  12-16;  Attaohmemt,  2:  Cloud  on  Title;  Compromise;: 
Corporations,  6,  9;  Covenants;  Criminal  Law,  6,  10-12;  Equitt,  8„ 
4:  Estoppel,  3,  4;  Efidenok,  6,  9,  10;  Execution,  8,  8;  Praudulent 

CONTETANOBS,   1-3;    UaBBAS   CoRPUS;   JUDICIAL   SaLBS;   JuITIOB  OF  THB 

Peace;  Leoaciis;  Municipal  Cobpobatiohi,  12)  Pabvub)  Plbadino^, 
t»  Slamobb,  0. 

JUDICIAL  NOTICE 

See  EVIDENOB,  6. 

Am.  Br.  Rep..  Vou  ZXYUL-M 
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JUDICIAL  POWERS. 
See  Leoislatcrk,  4. 

JUDICIAL  SALES. 

1.  FoREOLOSUBB  OF  LiEN  —  Sale  apteb  Betubn  Dat.  —  The  only  procea 
provided  in  California  for  the  enforcement  of  a  jadgmeat  foreclosing  a 
lien  npon  specific  property  is  that  prescribed  by  section  684  of  the  Code 
of  Civil  Procedure,  requiring  that  such  judgment  be  enforced  by  a  **  writ " 
reciting  the  judgment  and  directing  a  sale  of  the  property.  Such  "  writ " 
is  not  an  "  execution  "  so  as  to  make  it  returnable  within  a  certain  time, 
•s  in  the  case  of  executions,  and  a  sale  under  such  "  writ "  may  be  made 
after  the  return  day  thereof.  Southern  Cal.  Lumber  Co.  v.  Ocean  Beach 
Hotel  Co.,  115. 

'%  Judicial  Sales  aittkr  Return  Day.  —  Where  a  judgment  is  not  a  lien 
npon  property,  but  a  levy  under  execution  is  made  prior  to  or  upon  the 
return  day  of  the  writ,  a  sale  of  the  property  levied  upon  may  lawfully 
be  made  after  the  return  day.  If  a  judgment  is  a  lien  upon  prop- 
erty, or  designates  the  property  to  be  sold,  no  levy  is  necessary  to  a  sale, 
and  the  property  may  be  lawfully  sold  after  the  return  day  of  the  writ. 
Southern  Cal.  Lumber  Co.  v.  Ocean  Beach  Hotel  Co.,  115. 

St  SnriNG  AsiOB  Sale  Made  apteb  Return  Dat.  — Where  a  judg* 
ment  is  a  lien  upon  property,  the  time  within  which  it  may  be  sold 
is  directory  and  within  the  control  of  the  court;  and  in  the  absence  of 
proof  that  injury  has  resulted  from  delay  in  making  the  sale,  it  should 
not  be  set  aside  merely  because  it  was  not  made  before  the  return  day 
named  in  the  order  of  sale.  Southern  CaL  Lumber  Co.  v.  Ocean  Beach 
Hotel  Co.,  115. 

See  Execution,  8. 

JURISDICTION. 

1.  ComioN  Carriers  —  Freight  Discrimination  —  Voyaob  on  High  Seas. 
— An  action  to  recover  damages  for  discrimation  in  freight  charges  by 
a  common  carrier  on  the  high  seas  between  different  ports  within  the 
«ame  state  is  exclusively  within  the  jurisdiction  of  the  federal  or  admi- 
ralty courts,  unless  a  common-law  cause  of  action  is  stated.  The  state 
courts  have  no  jurisdiction  whether  th^  action  is  in  contract  or  tort. 
CowdenY.  Pacific  etc.  Sleamaliip  Co.,  142. 

S.  JuRisDicmoN  of  State  Courts  over  Crimes  Committed  in  Places  Ceded 
to  United  States.  —  Where  a  state  cedes  to  the  United  States  lands 
for  forts,  etc.,  reserving  concurrent  jurisdiction  to  serve  state  processes, 
«ivil  and  criminal,  in  the  ceded  place,  such  reservation  merely  operates 
«s  a  condition  of  the  grant,  and  does  not  defeat  the  exclusive  jnrisdiction 
of  the  United  States  over  such  place,  and  the  state  courts  have  no  jnris- 
diction of  crimes  committed  therein.     Lasher  v.  State,  922. 

'S.  Trusts.  — A  Probate  Court  has  No  Jurisdiction  to  determine  whether 
a  devise  should  be  held  in  trust.  Its  functions  are  limited  to  inquiring 
and  determining  whether  or  not  the  instrument  presented  to  it  as  the  last 
will  of  the  decedent  was  executed  by  him  in  the  manner  prescribed  by 
statute,  and  when  he  was  legally  competent  to  execute  it.  Oraham  r, 
Burch,  6»). 

vJtoe  EviDuefi*,  6;  Execution,  2;  Executors  and  Administrators,  Ij  Ha< 
BEAS  Corpus;  Insolvency,  2. 
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JURY  AND  JURORS. 
See  Trial. 

JUSTICE  OF  THE  PEACE. 
JoBiSDicrnoM  or  JuanoB  not  Lost  by  Failing  to  Wait  tor  DKraxDANT*! 
Afpearakob.  — Where  a  justice  of  the  peace  has  acquired  jurisdictioa 
of  the  defendant  by  due  service  of  process,  he  does  not  lose  it  by  failing 
to  wait  one  hoar  after  the  time  stated  in  the  process  for  the  defendant's 
appearance  before  rendering  judgment  against  him.  The  defendant's 
remedy  for  such  an  irregularity  is  by  timely  application  to  the  proper 
eoort  to  have  the  judgment  reversed.  Talbot  v.  Kuhn,  273. 
See  EviDSMOE,  9. 

JUSTIFICATION. 
Sea  Insubaitoi,  7,  10;  Mines  and  Mining,  3;  Railroads,  6;  Salbs,  1} 

Slander,  5. 

LANDLORD  AND  TENANT. 

1.  CovKNART  or  Landlord  to  Repair  does  not  inure  to  the  benefif  of  a 
stranger  sustaining  an  injury  because  of  its  breach.  But  when  the  occa* 
lion  of  the  injury  constitutes  a  nuisance  as  to  the  party  complaining, 
then  the  landlord  may  be  charged  with  damages,  on  the  ground  that  he 
maintains  a  nuisance,  where  the  contract  of  letting  contains  a  covenant 
authorizing  him  to  re-enter  for  the  purpose  of  making  repairs.  Stergtr 
T.  Van  SickUn,  594. 

S.  Landlord's  Liabilitt  to  Third  Persons  is  not  enlarged  by  the  fact  that 
he  has  leased  premises  with  a  condition  that  he  may  re-enter  for  the  pur* 
pose  of  making  repairs.     Sterger  v.  Van  Sicklen,  594. 

5.  Landlord  doss  not  Owe  Ant  Duty  to  the  Occitpant  07  Adjaobnt 

Property,  and  if  the  latter  chooses  to  come  upon  the  property  of  the 
landlord  then  in  possession  of  the  tenant,  and  to  go  ap  or  down  back 
■tairs,  from  a  defect  in  which  an  injury  results  to  him,  the  landlord  is 
not  answerable  through  his  contract  with  the  tenant  to  repair  such  stairs. 
As  to  such  third  person,  they  were  not  a  nuisance,  because  neither  his 
property  nor  his  personal  right*  were  invaded.  Sterger  v.  Van  Sicklen, 
594. 
4.  From  Tenant's  holding  over  after  the  expiration  of  his  term,  the  law  im- 
plies an  agreement  to  hold  for  a  year  apon  the  terms  of  the  prior  lease. 
The  option  to  so  regard  it  is  with  the  landlord,  and  not  with  the  tenant, 
and  the  latter  holds  over  at  his  peril.     Hnyne*  v.  A  IdrirJi,  636. 

6.  Lessor's  Blbction  to  Trbat  a  Holding  Over  as  a  Kbnbwal  of  the 

Lbasb  for  another  year,  having  been  manifested  in  direct  and  nnequivo- 
oal  language,  is  uot  avoi<ied  by  evidence  that  he  sabseqoeutly  viaited 
the  premises,  and  finding  them  deserted  by  his  tenant,  had  soma  re- 
pairs attended  to,  and  tried  in  vain  to  rent  them  to  another  tanant. 
Haynet  v.  Aldrkh,  636. 
6.  Unintentional  Holoino  Over. — The  fact  that  a  tenant  informed  his 
landlord  that  he  did  not  wish  to  renew  his  lease,  and  that  he  intended 
to  sQrrender  possession  at  its  termination,  but  was  pravented  from  doing 
■o  for  a  couple  of  lays  by  difficulty  in  procuring  trucks  and  by  the  ilU 
neas  of  a  boarder,  will  not  prevent  such  holding  over  from  operating  as 
a  renewal  of  the  lease  for  another  year  if  the  landlord  elects  to  so  treat  it. 
Hay  net  v.  AldricA,  636. 
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7.  Lbau  of  LAiiD  FOR  Oil  Purposes,  Obligations  Imposed  bt.  —  A  leue  of 
land  for  oil  purposes  imposes  upon  the  lessee  the  duty  to  test  thoroughly 
the  existence  of  oil  in  the  rocks  that  should  bear  it,  and  if  oil  be  found, 
te  sink  so  many  wells  as  may  be  reasonably  necessary,  in  view  of  opera- 
tions on  adjoining  lands,  to  secure  so  much  of  the  oil  from  the  laud  de< 
miaed  as  may  be  obtained  with  profit  McKn'.ghl  v.  Marmfacturera'  etc 
Gas  Co.,  790. 

t.  Lease  of  Lakd  for  Gas  Purposes,  Duty  Imposed  bt.  — The  duty  im- 
posed upon  a  lessee  of  land  to  be  operated  for  gas  cannot  be  measured  by 
the  same  rule  that  is  applied  in  the  case  of  a  lease  of  land  for  oil  pur- 
poses, because  there  are  important  differences  between  oil  and  gas,  which 
make  it  necessary  to  distinguish  for  some  purposes  between  an  oil  and  a 
gas  lease.    McKnigJU  v.  Manufacturers^  etc,  Oas  Co.,  790. 

9.  Gas- WELL  —  Lessee  not  Bound  to  Sink  uniil  Lessor  Locates  whew. 

—  Where  a  gas  lease  provides  that  the  lessor  shall  designate  the  point  at 
which  all  wells  sunk  on  the  demised  premises  shall  be  located,  if  the  les- 
sor has  not  fixed  upon  a  location  for  a  well,  he  cannot  maintain  an  action 
against  the  lessee  for  failing  to  sink  a  well.  McKrught  v.  Manufacturers' 
etc.  Oas  Co.,  790. 

10.  Gas  Lease  —  Lessee  is  not  Bound  to  Sink  Additional  Wells  when. 

—  Since  the  product  of  a  gas- well  can  only  be  transported  to  a  market 
when  the  volume  and  pressure  are  sufficient,  and  the  sinking  of  another 
well  on  premises  leased  may  have  the  effect  of  so  reducing  the  pressure 
of  a  producing  well  on  the  same  premises  as  to  make  the  product  value- 
less, there  is  no  implied  covenant  in  a  gas  lease  that  the  lessee  will  put 
down  other  wells  in  addition  to  one  which  he  has  sunk  and  found  to  be 
productive,  but  which  he  has  been  compelled  to  abandon  by  reason  of 
the  happening  of  an  accident  thereto.  It  is  therefore  error  in  an  ac- 
tion brought  by  the  lessor  of  land  to  be  operated  for  gas  purposes  against 
a  lessee  who  had  sunk  one  paying  gas-well  upon  the  demised  premises  to 
recover  damages  for  not  sinking  other  wells  upon  the  premises  to  protect 
the  territory  against  the  effect  of  operations  on  adjoining  lands,  to  charge 
that  a  failure  to  sink  such  wells  was  a  breach  of  an  implied  contract  im- 
posing a  liability  in  damages,  in  the  absence  of  a  reasonable  excuse  for 
■uoh  failure.     McKnight  v.  Manufacturers'  etc.  Oas  Co.,  790. 

Sea  Adverse  Possession,  1. 

LARCENY. 
Labobnt  of  Doo  Punishable  as  Felony  under  Texas  Statuti  when, 

—  A  dog  comes  within  the  term  "  domesticated  animal,"  in  the  statute 
of  Texas,  and,  as  rach,  may  become  the  subject  of  theft;  and  where  the 
value  of  the  dog  stolen  is  at  least  fifty  dollars,  his  theft  ia  a  felony  under 
the  Btatute.     Hurley  v.  State,  916. 

8m  Bcrolart;  Criminal  Law,  7«  8. 

LEASE. 
See  Landlord  and  Tbtavs. 

LEGACY. 
LioAor  not  Liable  to.  in  Hand*  of  Ezeootob,  whbn.  — 

Where  a  testatrix  in  her  will  declares  that  a  legacy  bequeathed  by  her 
shall  not  be  seized  or  levied  upon  for  the  debts  of  the  legatee,  such  legacy 
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oannot,  while  ia  the  bands  of  the  executor,  be  taken  ander  oxeoation  by 
a  judgment  oreditor  of  such  legatee.     Estate  o/Ooet  806. 

LEGISLATURE. 

1.  MVHIOIPAL  COBTORATIONS  —  FOWBR  WHICH  MAT  BB  DbLSOATBD  TO.  —  Th« 

legislature  may,  by  direct  enactmeut,  restrict  an  individual  in  the  exer* 
oise  of  such  dominion  and  control  over  hia  own  house  or  premises  as  may 
result  in  injury  to  others,  provided  the  prohibitory  or  restraining  statute 
dose  not,  upon  its  face,  discriminate  in  favor  of  one  person  or  class  of  per* 
■ons  over  others;  and  the  legislature  may  delegate  such  power  to  muni* 
dpal  corporations.     State  v.  Tenant,  715. 

2.  Lbqislatoks  CAiiNOT  Make  That  a  Pcxrprbstdbb  ob  Nci3akcb  Which 

la  NOT  80  IN  Fact.  —  The  legislature  cannot  authorize  a  municipality 
to  make  that  a  purpresture  or  nuisance  which  is  pot  so  in  fact,  if  by  so 
doing  the  constitutional  rights  of  any  citizen  in  his  person  or  property 
•re  destroyed  or  infringed.  Grand  Rapids  v.  Powers,  276. 
S.  CoHSTiTUTioNAii  Law  —  OmcB,  Leqislaturb  cannot  Dbtbrminb  Right 
TO  SAI.ABT  or.  —  It '  is  not  within  the  province  of  the  legislature  to  de« 
olare,  in  an  appropriation  bill,  who  are  or  who  are  not  the  legally  elected 
officers  of  any  department,  and  a  statute  so  declaring,  and  making  it  a 
felony  for  the  auditor  of  the  state  to  draw  his  warrant  in  payment  of 
salary,  except  to  the  persons  named  as  ofiScers  in  the  statute,  is  unoonsti* 
tntional,  and  will  not  be  permitted  to  deprive  the  officer  dejure  of  his  sal- 
sry,  though  another  person  is  named  in  the  statute  as  entitled  thereto, 
and  payment  of  a  portion  of  the  salary  has  been  made  to  him.  State  r. 
Carr,  163. 

4.  Constitutional  Law  —  Assumption  by  Lxoislaturb  of  Judicial  Func- 

tions. —  A  statute  making  an  appropriation  to  pay  the  salary  of  an 
office,  and  designating  a  person  as  entitled  to  such  salary,  is,  so  far  as  it 
attempts  to  determine  who  is  entitled  to  the  office  and  salary,  an  as* 
sumption  by  ths  legislature  of  judicial  powers,  and  to  that  extent  void. 
StaUv.  Carr,  163. 

5.  Constitutional  Law.  —  Policb  Rboulations  must  havb  Riterbncb  to 

thb  Comtobt,  the  safety,  or  the  welfare  of  society.  Rights  of  property 
cannot  be  invaded  under  the  guise  of  the  police  power,  nor  can  the  legis- 
lature  constitutionally  declare  an  act  or  thing  to  be  a  common  nuisance 
which  palpably,  according  to  our  present  experience  or  information,  is 
not,  and  cannot  be,  under  any  circumstances,  a  common  nuisance  by  a 
common-law  de6nition  or  common-law  decision.  Fir$t  Nat,  Bank  T. 
Barlls,  180. 
8m  Blictiohs,  6}  Municipal  Corporations,  S;  STATumi  Watbbooursbs, 

14,  15,  17. 

LICENSE. 
8m  Associatio.ns;  Rbal  Psombtt. 

LIEN. 
8m  ArriAL,  18;  Jddombnts,  3,  8;  Judicial  Salis)  Mobtoaom. 

LIFE    TABLES. 
See  EviDlNCK,  IS. 
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LIMITATIONS  OP  ACTIONS. 

1.  Statute  of  Limitations  Applies  to  Equitable  as  Well  as  Lkqal  Causes 
OF  Action.  — The  Missouri  statute  of  limitations  applies  to  equitable  as 
trell  as  legal  causes  of  aotiou.  Washington  8av.  Bank  v.  Butchers'  etc. 
Bank,  405. 

&  Trusts  —  Co-tenancy.  —  Statute  of  Limitations  does  not  begin  to  run 
in  favor  of  the  trustee  of  an  express  trust  in  land,  or  in  favor  of  a  co-tenant 
until  there  has  been  a  demand  for  possession  by  the  co-tenant  or  the 
cestui  que  trust,  or  those  claiming  under  him,  and  a  refuaal  to  deliver  by 
the  co-tenant  or  the  trustee  in  possession.     Maxwell  v,  Barringer,  668. 

I.  Tax  Deed.  —  Statute  of  Limitations  cannot  be  invoked  by  the  holder 
of  a  void  tax  deed.     Hurdv.  Brisner,  11. 

4  Running  of,  Suspended  when.  —  When  the  president  of  an  insolvent 
bank,  to  whom  the  directors  have  for  years  before  its  suspension  intrusted 
tb«  entire  management  of  its  affairs,  without  authority  from,  but  with 
the  knowledge  of,  the  directors,  closes  the  bank,  issues  to  the  creditors 
■orip  payable  in  three  years,  and  secured  by  a  mortgage  on  his  own 
property,  collects  the  bank  assets  and  applies  them  to  the  payment  of 
the  scrip  without  objection  on  the  part  of  the  directors,  the  issuance  of 
the  scrip  will  suspend  tho  running,  during  those  three  years,  of  the  stat- 
ute of  limitations  against  the  cause  of  action  which  the  creditors  had  at 
the  time  of  the  suspension  of  the  bank,  against  the  stockholders,  for  the 
amount  of  their  unpaid  subscriptions.  The  act  of  the  president  in  pro> 
earing  such  extension  of  time  without  any  act  of  the  directors,  though 
unusual,  is  binding  upon  the  corporation  and  its  stockholders.  Washing- 
ton Sav.  Bank  v.  Butchers'  etc.  Bank,  405. 

8m  Asvsbsb  Possession,  6,  6;  Cloud  on  Title,  2;  Corpobations,  7,  9; 
Insurance,  15,  17. 

LOTTERIES. 
See  Statutes,  2,  3. 

LUNATICS. 
See  Insane  Persons. 

MAINTENANCE. 
See  Champerty. 

MALICE. 
8m  DAMAass,  10-12;  Homicide,  7-9;  Slander,  6. 

MALICIOUS  PROSECUTION. 
Malicious   Prosecution  of  Non-criminal  Charge.  —  Arrest   and  Im. 
FBISONMBNT  of  a  person  on  a  charge  which  does  not  constitute  a  crime  is 
mot  a  cause  of  action  for  malicious  prosecution.     Krause  r.  Spiegel,  137. 
See  False  iMPRisoMimnb 

MANDAMUS. 
Mavdahus  will  Issue  to  Compel  the  Auditor  of  State  to  Draw  his 
Warrant  in  Payment  of  the  Salary  of  an  Officer  de  Jure  who  was 
in  possession  of  the  office,  although  another  person  was  named  in  the 
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•ppropriation  bill  as  being  in  possession  of  the  office  and  entitled  to  tb'* 
salary,  and  such  bill  purported  to  make  it  a  felony  to  draw  such  warrant, 
in  favor  of  any  one  except  the  person  therein  named,  and  a  portion  of^ 
the  salary  was,  in  fact,  paid  to  the  person  so  named,  while  he  was  also 
claiming  to  discharge  the  duties  of  the  same  office,  his  title  thereto  belDg^ 
founded  upon  an  unconstitutional  statute.     State  v.  Carr,  16S. 

MANSLAUGHTER. 
See  Homicide,  1,  2,  6. 

MARRIAGE  AND  DIVORCE. 
Iv  Air  AorioiT  roB  A  Breach  or  Contract  to  Mabrt,  the  defendant  is  en^ 
titled  to  prove,  in  mitigation  of  damages,  that  at  the  time  of  such  breacb 
he  was  afflicted  with  an  iocurable  disease,  and  that  marriage  would  hav« 
an  injurious  effect  upon  him,  and  probably  shorten  his  life,  because  th» 
advantage  to  the  plaintiff  of  a  onion  with  such  a  man  would  be  mnchi 
lass  than  if  he  were  in  full  health  and  vigor,  with  a  reasonable  expecta^ 
tion  of  long  life  and  good  health.  Mabin  v.  Webster,  19d. 
8«o  Parbitt  abd  CnaD;  Wilub,  7. 

MARRIED  WOMEN. 
Sea  HusBABD  and  Witb;  Jodombbts,  1. 

MARSHALING  SECURITIES. 
See  MoRTQAQKS,  5,  7. 

MASTER  AND  SERVANT. 
8e«  AoBNor,  4;  Oabbibrs,  3;  Railroads,  6,  7;  Ships  and  SmppiBCk 

MENTAL  ANGUISH. 
8m  Ahimals,  6;  Damaoks,  6,  7;  Slandbb,  7. 

MILLS  AND  MILI^DAMS. 
8«e  Easbhbnts,  2,  8;  iNjUNCrtOB,  4. 

MINES  AND  MINING. 

1.  MlBIBO  PaRTBBRSHIPS.  —  ThBRB  18  No  RbLATIOB  of  TbCR  ABD  OOBVIb. 

DBNCB  between  tenants  in  common  who  had  been  partners  in  the  devel- 
opment of  lode  mining  claims,  in  the  absence  of  a  special  contract,  whicb- 
prevents  one  from  demanding  and  receiving  more  for  his  intereat  in  th» 
property  than  is  paid  therefor  to  his  co-owners.     Harrit  v.  Llcfd,  476. 

2.  A  Mbmbkr  07  A  MiNiBO  Fart.sbrship  has  a  right,  without  consulting  hi* 

aasooiates,  to  sell  his  interest  in  the  partnership  to  a  stranger,  or  to  pur- 
chase the  interest  of  one  of  his  associates  without  informing  the  others,, 
or  permitting  them  to  share  in  the  benefits  of  his  purchase.  Harris  v. 
Lloyd,  476. 

IL  MlBIBO  CO-TBBABTB,  AND  THEIR  RiOHT  TO  SwiNDLR  OnE  ANOTHER.  — 
Where  persons  who  are  co-tenants  of  a  mine,  who  have  invested  their 
funds  in  its  development,  join  in  a  contract  of  sale  raa<ie  for  a  consideration 
expressed  therein,  and  one  of  them,  without  the  knowledge  of  the  others, 
but  without  misrepresentation  to  them  other  than  that  involved  in  hi» 
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joining  in  sach  contract,  receives  from  the  purchaser  a  sum  moch  greater 
than  that  for  which  his  co-tenants  nnderstood  the  mine  to  b«  sold,  they 
«annot,  in  a  snit  in  equity,  compel  him  to  acoount  to  them  for  inch  tz* 
««>«.     Harris  v.  Lloyd,  475. 

MISDEMEANORS. 
See  HoMloiDK,  6. 

MISTAKE. 

1.  MiSTAKS,  EiTBOT  OF  CORRECTION  OF.  —  If  a  mistake  is  made  in  a  seed* 

grain  note  which  ia  intended  to  be  secured  by  a  crop  growing  upon  cer- 
tain land,  the  maker  may,  on  discovering  the  mistake,  execute  a  new  note 
without  releasing  the  lien  on  the  crop,  because  if  he  did  not  do  so  vol« 
untarily,  he  might  be  compelled  by  a  court  of  equity,  in  a  suit  to  reform 
the  original  note  to  conform  to  the  actual  agreement  of  the  parties. 
Miller  v.  MeCarty,  375. 

2.  Equity — Mistake  o?  Law  —  Relief  o»  the  Grodnd  of. — Ah  A(v 

SUBED,  induced  by  the  false  representations  of  the  insurer,  through  h  'j 
agent,  as  to  the  law  governing  the  case,  to  surrender  a  policy  of  insurant  • 
upon  payment  of  a  sum  much  less  than  that  recoverable  thereon,  is  en\  ■• 
tied  to  relief.  So  held  where  an  agent  of  an  insurance  corporation  re\« 
resented  to  an  assured  that  his  policy  was  void  because  he  was  not  tki 
sole  and  unconditional  owner  of  the  property  at  the  time  the  iasuran«« 
~  thereon  was  effected.  The  corporation  must  be  presumed  to  have  knowt t 
that  it  was  liable  for  the  whole  loss,  and  to  have  induced  the  assured  tt* 
rely  upon  its  supposed  superior  knowledge  of  the  subject,  and  this  re- 
mains true  though  the  agent  who  made  such  representation  believed  iti 
to  be  a  correct  statement  of  the  law  applicable  under  the  circumstancea 
Berry  v.  American  etc.  Ins.  Co.,  548. 
flee  CoMTBAcrg,  3;  EiStoffel,  2;  Executors  and  Administrators,  3g 
MoRTaAQES,  8;  Flbadimo,   8;   Teleorafus,  2;   Vbndob   and   Pub« 

CHASKB,    1-7. 

MORTGAGES. 

1.  Lien  —  Moviiro  House  off  Mortoaqed  Propert7.  —Removing  a  house 
from  mortgaged  premises  does  not  impair  the  lien  on  the  house,  and  when 
it  is  sold  in  its  new  situs,  under  a  decree  foreclosing  the  mortgage,  the 
purchaser  may  again  remove  it.     Turner  v.  Mebane,  697. 

:jL  Removai,  of  Building  Subject  to,  without  Mortgagee's  Consent, 
DOES  NOT  Dbstrot  Lien.  — Where,  before  the  assignment  of  a  mortgage 
to  a  bona  fid*  assignee,  the  mortgagor,  without  the  consent  of  the  mort* 
gagee  or  assignee,  removes  the  buildings  from  the  mortgaged  premises 
to  another  lot  owned  by  his  wife,  which  she  afterwards  conveys  by  a 
4)uitclaim  deed,  such  buildings  will  still  remain  subject  to  the  encum- 
l>rance  of  the  mortgage,  and  may  be  sold  upon  its  foreclosure,  if  the  lan(t> 
does  not  bring  enough  to  satisfy  the  mortgage  debt.  Partridge  v.  Hem  • 
entoay,  322. 

S.  Mortgage  upon  a  Contingent  Estate.  —  A  mortgage  executed  by  oni| 
who  has  an  estate  in  land  which  is  subject  to  be  defeated  by  his  deati 
before  that  of  another  person  becomes  invalid  and  unenforceable  upon  th| 
happening  of  the  contingency  upon  which  the  estate  was  to  terminati 
L'Stoumeau  r.  Henquenet,  310. 
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ii  PARTmoir  —  Rights  ot  Mortoaqebs.  —  When  a  tenant  In  common  gives 
a  mortgage  on  a  specific  part  of  the  common  property,  describing  it  by 
metes  and  bounds,  nnder  a  belief  that  be  owned  it  in  severalty,  the 
mortgagee  has  an  equity  to  require,  when  partition  is  sought  by  the 
other  co*tenant8,  that  it  shall  be  so  made  as  to  allot  the  specific  portion 
covered  by  the  mortgage  as  the  share  of  the  mortgagor,  and  thereby  save 
the  lien  of  the  mortgage,  provided  this  can  be  done  without  prejudice 
.  to  the  rights  of  the  other  co-tenants;  and  this  equity,  where  there  are 
several  successive  mortgages,  innrea  to  each  mortgagee  in  the  order  of 
the  dates  of  their  several  mortgages.  The  same  equitable  principles 
apply,  and  the  same  priorities  are  preserved,  in  case  of  a  sale,  as  in  case 
of  partition  in  kind,  so  far  as  practicable.     Kennedy  v.  BoyJan,  838. 

i.  Marshaling  Skccrities.  — Where  Exempt  and  Non-kxehft  Property 
is  mortgaged  to  secure  a  debt,  and  a  subsequent  lien-holder  has  a  lien  on 
the  property  not  exempt,  the  mortgagor  can  compel  the  original  mort- 
gagee to  first  exhaust  the  non-exempt  property.  The  right  of  the  mort- 
gagor to  his  exemption  is  superior  to  the  equity  of  the  jonior  creditor. 
Miller  v.  McCarty,  375. 

6.   SUBROflATION.  —  MORTOAGSBS    DiSCHAROIKO    A    PbE-EXISTIKO    LlXir    OK 

XHK  MoRTOAGBD  PREMISES  are  entitled  to  be  subrogated  thereto,  if  they 
acted  in  good  faith,  although  the  mortgage  proved  to  be  void  for  want 
of  capacity  on  the  part  of  the  mortgagors  to  execute  it.  Spaulding  v. 
Harvey,  176. 

7*  Marshalino  SECCRims  —  Waiver  of  Right  to.  —  A  Mor-soaoor  of 
Property,  part  of  which  is  exempt  from  execution,  loses  his  right  to 
compel  the  mortgagee  to  first  exhaust  the  uon-exempt  property  if  he  fails 
to  reasonably  assert  such  right.  Nor  can  the  mortgagor  require  the 
mortgagee  to  litigate  a  doubtful  action  with  a  third  person  for  the  pur- 
pose of  protecting  the  mortgagor's  right  of  exemption.  MUUr  r.  Afe* 
Carty,  376. 

%,  Record  of,  as  Notice  —  Mistake.  — A  mere  mistake  in  the  record  of  a 
mortgage  as  to  the  number  of  acres  covered  by  it,  when  the  number  of 
acres  stated  in  the  mortgage  is  accompanied  by  the  words  "  more  or  less," 
will  not  restrict  the  lien  of  the  mortgagee  to  the  number  of  acres  stated 
in  the  record.  In  such  case  the  lien  of  the  mortgagee,  as  against  all  sub- 
sequent mortgagees,  extends  to  all  the  land  embraced  within  the  metes 
and  bounds  mentioned  in  his  mortgage,  notwithstanding  the  mistake  in 
the  record.     Kennedy  v.  Boykin,  838. 

t.  Imtkrest— Settlement.  — When  an  agreement  for  sapplies  is  secured  by 
mortgage  stipulating  for  interest  at  fifteen  per  cent  per  annum,  the  whole 
to  be  paid  out  of  the  proceeds  of  a  crop  by  a  certain  date,  and  the  mort- 
gagor, after  such  date,  gives  his  note  for  the  balance  due.  to  draw  inter- 
est at  a  like  rata,  the  mortgage  will  only  draw  legal  interest  after  the 
date  stipulated  for  its  payment;  and  the  balance  due,  constituting  the 
anpaid  debt,  so  far  as  it  is  secured  by  the  mortgage,  will  draw  only  legal 
interest  after  that  date.     Kennedy  v.  Boykin,  838. 

B—  APPBAI^   8{    CO-TKMANOY,    1;   HuSBAND  AND   WiFB,    11|  LOOTATIONS  Of 

Actions,  4. 

MUNICIPAL  CORPORATIONS. 
L  NoMANCES.  — Municipal  Cokpobations  have,  without  statutory  author- 
ity, ample  power  at  the  common  law  to  cause  the  abatement  of  a  nuisance, 
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and  if  it  cannot  be  otherwise  abated,  they  may  destroy  the  thing  which 

constitutes  or  creates  it.     First  Nat.  Bank  v.  Sarlla,  ]  85. 

2.  Municipal  Corporation3  are  hot,  at  the  Common  Law,  Authorized 
TO  Interfere  with  the  Erection  or  Rspaih  of  Buii.dings,  except  to 
prevent  the  doing  of  that  which,  from  its  nature,  would  have  a  tcndeiicy 
to  create  or  enhance  danger.     First  Nat.  Bank  v.  SarlU,  185. 

8.  Arbitrary  Ordinances  of.  —  An  ordinance  prohibiting  the  keeping  of 
certain  inflammable  or  explosive  oils  within  the  limits  of  a  municipality, 
but  reserving  to  the  common  council  the  right  to  grant  permission  to 
keep  such  oils  in  such  locations  and  buiUIings  and  to  such  persons  as  it 
deemed  suitable  and  proper,  and  to  revoke  such  permission  at  any  time, 
ia  void  because  it  may  enable  such  council  to  arbitrarily  control  business 
without  any  fixed  or  known  rules.     Richmond  v.  Dudley,  180. 

A  A  Municipal  Ordinance  Prohibiting  the  Altering,  Repairing,  or 
Bkbcilding  of  Any  Frame  or  Wooden  Building  situate  within  speci- 
fied limits,  whenever  the  amount  required  to  alter,  rebuild,  or  repair  shall 
exceed  three  hundred  dollars,  is  arbitrary,  unreasonable,  and  void,  be- 
cause it  prohibits  all  repairs,  whether  amounting  practically  to  a  rebuild- 
ing or  not,  and  whether  creating  a  nuisance,  or  made  with  inflaminabla 
material  or  not.  Such  an  ordinance,  if  sustained,  might  compel  the  owner 
of  valuable  property  to  let  it  become  valueless  for  want  of  proper  repairs, 
and  result  in  the  taking  of  his  property  without  due  process  of  law,  and 
without  the  sanction  of  that  overriding  necessity  by  virtue  of  which,  at 
times,  the  right  of  the  individual  may  be  sacrificed  to  the  public  good. 
First  Nat.  Bank  v.  Sarlls,  185. 

5.  Municipal  Corporations  have  Power  to  Enact  Reasonable  Ordi- 

nances to  Secure  Protection  against  Fire,  and  while  this  power  maybe 
limited  by  the  legislature,  no  limitation  will  be  presumed  from  a  statute 
enumerating  some  of  the  common-law  powers  of  municipalities,  but  not 
mentioning  this  power.  A  municipal  corporation  has  power  to  enact  an 
ordinance  prohibiting  the  altering,  repairing,  or  rebuilding  of  wooden 
buildings  within  specified  limits,  in  such  a  manner  as  to  menace  the  pub- 
lic safety  or  to  endanger  adjacent  property,  under  a  statute  conferring 
upon  it  authority  to  establish  fire  limits,  and  to  prevent  the  erection  of 
wooden  buildings  in  such  parts  of  the  city  as  the  council  may  deter- 
mine.    First  Nat.  Bank  v.  Sarles,  185. 

6.  Municipal  Ordinance  Placing  Restriction  upon  Lawful  Conduct  or 

the  Lawful  Use  of  Property  must,  in  order  to  be  valid,  specify  the 
rules  and  conditions  to  be  observed  in  such  conduct  or  business,  and 
must  admit  to  the  exercise  of  the  privilege  all  citizens  alike  who  will 
comply  with  such  rules  and  conditions,  and  must  not  admit  of  the  exer- 
cise, or  of  the  opportunity  for  the  exercise,  of  any  arbitrary  discrim- 
ination by  municipal  authorities  between  citizens  who  will  so  comply. 
Richmond  v.  Dttdley,  180. 

7.  Municipal  Corporations. — The  Adoption  of  an  Ordinance,  though 

Presumptive,  is  not  Conclusive  Evidence  of  rrs  Reasonableness, 
and  any  person  affected  by  it  may  rebut  this  presumption  by  giving  in 
evidence  facts  showing  that  in  his  case  its  enforcement  would  be  unrea- 
sonable. Mayor  v.  Dry  Dock  etc  R.  R.  Co.,  609. 
8L  The  Presumption  is  in  Favor  of  the  Reasonableness  of  a  Municipal 
Ordinance,  and  the  burden  of  proof  must  be  assumed  by  one  who  resists 
it  as  unreasonable.  In  the  passage  of  a  general  ordinance  affecting  sub- 
jects of  municipal  administration,  it  will  be  presumed  that  the  comtuon 
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council  acted  in  the  exercise  of  jadgment  upon  the  facta,  and  for  reason* 
calling  for  such  legislative  action.     Mayor  v.  Dry  Dock  etc  R.  R.  Co.,  609. 

9.  Ordinancb' — Discrimination.  —  A  municipal  ordinance  which,  upon  its 

face,  restricts  the  right  of  dominion  which  the  individual  might  other* 
wise  exercise  without  question,  not  according  to  any  general  or  uniform 
rule,  but  so  as  to  make  the  absolute  enjoyment  of  his  own  depend  upon 
the  arbitrary  will  of  the  governing  authorities  of  the  town  or  city,  is 
unconstitutional  and  void,  as  failing  to  furnish  a  uniform  rule  of  action, 
and  as  leaving  the  right  of  property  subject  to  the  despotic  will  of  the 
city  council,  who  may  exercise  it  so  as  to  give  exclusive  profits  or  privi- 
leges to  particular  persons.     State  v.  Tenant,  715. 

10.  Ordinances  —  Discriminations.  —  A  municipal  ordinance  providing 
that  no  person  shall  erect  any  house  or  building  within  the  city,  or  add 
to,  improve,  or  change  any  building  therein,  without  having  first  ob- 
tained  permission  from  the  city  council,  is  unconstitutional  and  void,  aa 
it  does  not  furnish  a  uniform  rule  of  action  for  the  exercise  of  discretion 
in  granting  permits,  and  leaves  the  rights  of  property  subject  to  the 
arbitrary  discretion  of  the  city  council  A  subsequent  ordinance,  con* 
taining  the  same  provisions,  providing  penalties,  and  adopted  to  enforce 
the  first  ordinance,  is  void  upon  the  tame  grounds.     State  v.  Tenant,  715. 

11.  Strebt  Imfrovsmsnt  —  Unconstitctional  Assessment.  — An  assess* 
ment  for  street  improvement,  based  upon  the  value  of  the  lots  fronting 
thereon,  without  regard  to  the  frontage  or  depth  of  the  lots  assessed, 
and  which  necessarily  causes  some  of  them  to  pay  a  mnoh  greater  sum 
per  front  foot  than  others,  is  unconstitutional  and  void  for  want  of 
equality.     Howell  v.  Tacoma,  83. 

IS.  Judgments  —  Pabties.  — A  MaNioiPAL  Board  whose  daty  it  la  to  enter 
into  contracts  for  the  doing  of  work  upon  public  streets  of  a  city  necessa- 
rily represents  such  city,  and  judgments  against  such  board  compelling  it 
to  act  with  respect  to  awarding  a  contract  bind  the  city  and  the  property 
holders  to  be  affected  by  the  contract,  to  the  same  extent  aa  if  the  judg- 
menta  were  against  the  mayor  and  common  council  of  the  city.  Athton 
V.  Roehetier,  619. 

IS.  Municipal  Corporation  Compbllkd  to  Pat  Damages  Resulting  from 
DBYSorivB  Sidewalk  cannot  Rboovbr  Back  from  Abutting  Owner. 
—  A  municipal  corporation  cannot  recover  back  from  an  owner  of  prop- 
erty fronting  on  one  of  ita  atreeta  damagea  which  it  has  been  compelled 
to  pay  to  a  person  for  injuries  received  by  reason  of  ita  failure  to  keep 
the  sidewalk  in  front  of  said  property  free  from  snow  and  ice,  notwith* 
standing  an  ordinance  of  the  city  requires  such  owner  to  keep  his  aide 
walk  free  from  anow  and  ice,  and  imposea  a  penalty  for  ita  violation.  8t, 
Louis  V.  Connecticut  etc  Ins.  Co.,  402. 

See  Associations;  Equity,  2;  Estoppel,  S;  Eyidbnob,  10;  Ihjuvotiov,  2,  S| 
Interest,  2;  Judgments,  6,  6;  Legislature,  I,  2;  Pleading,  2;  Rail- 
roads, la-lfi;  Statotes,  8;  Telephonic  1,  i}  Watu  Oompaniesj 
Watercourses,  17. 

MURDER. 
See  UoMioiDBi 

MUTILATION. 
See  Payment,  1. 
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NAVIGATION. 
8««  Watbroouksu,  0. 

NECESSARIES. 
Sm  Husband  Ain>  Wivit,  3,  4,  16. 

NEGLIGENCE. 

1.  SDinoiXNcr  ov  Complaint. — A  complaint  in  aa  action  to  recorer  for 
personal  injuries  caused  by  the  negligence  of  the  defendant  need  only 
allege  that  the  injuries  were  so  caused,  and  the  facts  from  which  the  neg* 
ligence  may  be  reasonably  inferred  by  the  jury.  Madden  v.  Port  Royal 
etc  R'y  Co.,  855. 

I.  Gas  Company  ha  vino  Mains  and  Pipbs  laid  in  the  streets  of  a  city  owes  a 
duty  to  the  owners  of  realty  therein  to  use  reasonable  and  ordinary  care 
in  80  planting  its  mains  and  pipes  as  to  prevent  the  escape  of  gas  there- 
from in  such  quantities  as  to  become  dangerous  to  life  or  property. 
Misaissinewa  Mining  Co.  v.  Potion,  203. 

I.  Neouobnoe  op  a  Gas  Company  resulting  in  the  escape  of  ite  gas  from  its 
pipes  and  mains  into  plaintiff 's  lot  and  his  dwelling  thereon,  where  it  ex- 
plodes, sets  fire  to,  and  destroys  such  dwelling  and  its  contents,  renders 
the  company  answerable  to  the  plaintiff  for  the  loss  thus  occasioned. 
Missisfinewa  Mining  Co.  v.  Potion,  203. 

4.  Damages  pob  Death  op  Child  sn  Vbntke  sa  Mere.  — In  an  action  to  re- 

cover for  negligent  injury  to  a  woman  pregnant  with  child,  she  cannot 
recover  for  the  premature  birth  and  death  of  the  child  as  a  result  of 
the  injury,  but  she  may  recover  for  her  suffering  and  impaired  health 
resulting  from  such  death,  if  due  to  the  injury  received  by  her.  Haw- 
kma  V.  Front  Street  etc  R'y  Co.,  72. 
See  Animals,  3;  Damages,  II;  Evidence,  13;  Husband  and  Wipe,  1,  2; 
Municipal  Corfokations,  13;  Pleading,  4,  8;  Railroads,  6,  8,  11,  12; 
Ships  and  Shipping;  Trial,  1. 

NEGOTIABLE  INSTRUMENTS. 
1.  Protection  to  Purchaser  after  Maturity.  —  All  purchasers  of  negotiable 
paper  who  purchase  after  maturity  from  an  innocent  holder  for  value  take 
the  paper  free  from  all  equities  and  defenses  existing  between  the  original 
parties  to  it.     Koehler  v.  Dodge,  518. 

5.  Indorsement  as  Security  before  Maturity  —  Rights  op  Pledgee. — 

When  negotiable  paper  is  indorsed  and  transferred  before  maturity  aa 
collateral  security  for  a  loan  of  money  then  made,  the  pledgee  who 
takes  the  paper  without  notice  of  any  defense  is  a  holder  for  value  in 
the  usual  course  of  business.  Koehler  v.  Dodge,  518. 
8.  Purchaser  from  Payee  after  Maturity.  —  One  who  purchases  a  nego- 
tiable note  after  maturity  from  the  payee  is  not  an  innocent  holder,  and 
takes  the  paper  subject  to  the  same  defenses  that  existed  between  the 
original  parties  to  it.     Koehler  v.  Dodge,  518. 

4.  Promissory  Notes  —  Stipulation  for  Attorney's  Fee.  —  A  stipulation  in 

a  note  payable  to  order,  providing  for  the  payment  of  an  attorney's  fee 
if  suit  is  commenced  to  enforce  payment,  renders  the  note  non-negotiable. 
First  Nat.  Bank  v.  Bahcoch,  94. 

5.  Stipulation  in  a  Bill  of  Exchange  to  pay  all  attorney's  fees  in  case  of 
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rait  thereon  does  not  destroy  its  negotiability.  Bank  of  Commerce  v.  Fa- 
qua,  461. 

I.  Attobnkt's  Fbks,  Riqht  to  Recover  —  Stipulation  in  a  Bill  of  Ex- 
CHANGE  that  the  parties  thereto  agree  to  pay  all  attorney's  fees  in  case 
of  suit  on  this  paper  entitles  the  holder  of  the  bill  to  recover  for  such 
fees  in  an  action  brought  to  enforce  payment  of  the  bill.  It  is  not 
necessary  for  him  to  resort  to  an  independent  action  for  that  purpose. 
Sank  of  Commerce  v.  Fuqua,  461. 

7.  Attoknby's  Fees.  —  Aqbebment  in  a  Bill  of  Exchange  to  pay  all  attor- 
nay's  fees  in  case  of  suit  thereon  is  not  usurious,  nor  agaiasc  public  poU 
Icy,  and  is  therefore  enforceable.     Bank  qf  Commerce  v.  Fuqua,  461. 

8m  Ohboks;  C!ontraot8,  3,  4;  Guaranty;  Insurance,  22;  Interest,  1; 
.  liUTAXB,  1;  Pabtnbrship;  Payment;  Suretyship;  Usury. 

NEWSPAPERS. 
See  Contempt,  2,  S. 

NEW  TRIAL. 
XriDBim  ov  MonoH  vob.  —  When,  on  the  hearing  of  a  motion  for  a  new 

trial  in  a  criminal  case,  evidence  is  introduced  showing  that  the  jury  had 
read  newspaper  articles  during  the  trial,  -claimed  to  have  a  teudency  to 
influence  their  verdict,  the  rebutting  evidence  of  the  jurors  themselves, 
that  the  reading  of  such  articles  did  not  influence,  nor  tend  to  influence, 
them  in  any  way  prejudicial  to  the  accused  in  reudwing  tb«ir  rerdiot,  ia 
admisaibl*.    People  r.  Muiray,  113. 

NONSUIT. 
See  Trial,  S. 

NOTICE. 
Im  Amjuaim,  1 1  AsnoNMENT,  5;  AnoTiONs,  8;  Ohboks,  If  OoBVosAnoHB, 
11,  IS;  Execution,  6;  Guaranty;  Husbabd  avd  Win,  9}  iHacmAwaa, 

7)  MOKTOAOBB,   8;   WATBROOURSEd,    17. 

NUISANCE. 

1.  Tblbtbomb  Oompamt  —  Erection  of  Polb  a  Stbbbt  —  iBJcironoa.  — A 
daolaration  alleging  that  plaintiff  is  possessed  of  a  valaable  waraboase, 
and  that  defendant,  a  telephone  company,  without  his  aothority  or  oon- 
sant,  and  without  making  or  offering  to  make  oompanfiation  therefor,  baa 
planted  a  large  and  unsightly  pole  in  front  of  saoh  warehonaa,  which  ob> 
strncts  and  prevents  the  comfortable,  reasonable,  and  banefloial  anjoy- 
mant  and  use  of  such  premises,  without  alleging  tha  mode  and  manner  of 
snob  obstruction  and  interference,  states  a  cause  of  aotioo,  and  mnj  prop- 
arly  include  a  prayer  for  injunction.  0he»ap4ak$  tie.  TVtpkom  O*.  r. 
Maekemie,  SI 9. 

t.  NuisANOB  PBB  Sb,  Pirb-bnginb  Housb  IB  OiTT  u  NOT. — A  flr«-aogina 
house  in  •  city,  erected  under  a  power  given  by  its  ohartar,  is  not  p^  m 
a  nuisanoa.      VatiDe  Vtre  v.  Kanaa*  City,  898. 

Baa  IirjuMcnoii,  2;  Landlord  and  Tenant,  I,  S;  LBOTSLAnma,  S8|  litrvi* 

OIPAL  CoRrORATIONS,    1;  TbLBPHONBS,    1. 
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OATH. 
See  Officers,  2. 

OFFICERS. 

1.  Official  Bonds  —  Alteration  —  Ratification  —  Liabilitt  of  Surb- 

TIBS.  —  When  aa  official  boud  is  altered  after  signing,  bat  before  de- 
livery and  approval,  by  the  erasure  of  the  name  of  one  of  the  sureties 
thereon,  and  the  alteration  is  plainly  noticeable,  all  the  sureties  are  re- 
leased who  had  no  knowledge  of  or  did  not  consent  to  the  alteration  nor 
ratify  it;  bat  if  the  sureties,  with  knowledge  of  the  alteration,  accept 
indemnity  from  the  principal  obligor,  they  thereby  adopt  and  ratify  the 
bond,  and  are  thereafter  liable  thereun.     Hagler  v.  State,  514. 

2.  Qualification — Official  Bond  —  Mandatory  Provisions  of  Consti- 

tution.—  When  the  plain  mandate  of  the  state  constitution  is  that 
the  person  appointed  to  the  office  of  state  treasurer  shall  qualify  by 
taking  the  constitutional  oath  of  office  within  one  month  after  his  ap- 
pointment, the  failure  of  the  person  appointed  to  such  office  to  take  such 
oath,  or  file  his  official  bond  until  more  than  a  year  after  his  appoint- 
ment, will  prevent  him  from  being  legally  inducted  into  office,  and  no 
action  can  be  maintained  on  his  official  bond,  filed  and  approved  at  the 
time  he  attempted  to  take  the  oath  of  office.     Archer  v.  State,  2<31. 

5.  Qualification  —  Official  Bond  —  Liability  of  Surktibs.  — The  official 

bond  of  a  public  officer  does  not  make  the  sureties  thereon  responsible 
for  the  discharge  of  any  duties  by  him  except  those  that  become  incum- 
bent upon  him  by  his  appointment  or  election  and  a  due  qualification 
thereunder;  and  when  he  has  failed  to  qualify  as  required  by  the  consti- 
tution or  laws,  the  bond  never  becomes  effective,  and  no  action  will  Ue 
thereon.  Archer  v.  State,  261. 
4.  Qualification  —  Official  Bond  —  Liability  of  Sureties.  —  When  a 
person  legally  appointed  to  a  public  office  for  a  certain  term,  and  until 
his  successor  is  appointed  and  qualified,  has  duly  qualified  under  such 
appointment,  and  is  subsequently  reappointed  upon  the  expiration  of  his 
first  term  to  succeed  himself,  but  fails  to  qualify  under  his  second  ap- 
pointment, and  is  never  legally  inducted  into  office  thereunder,  his  official 
bond  filed  under  the  second  appointment  is  of  no  effect,  and  the  sureties 
are  not  liable  thereon.  In  such  case  the  doctrine  of  estoppel  and  of 
voluntary  official  bonds  has  no  application  against  the  sureties.  Archer 
V.  State,  261. 

6.  Voluntary  Official  Bonds  —  Liability  of  Sureties.  —  A  voluntarj 

official  bond  can  only  be  enforced  against  the  sureties  therein,  when 
by  virtue  of  the  execution  and  delivery  of  such  bond,  the  principa 
therein  has  been  inducted  into  office,  and  has  become  possessed  of  th 
things  appertaining  thereto.  In  such  case  the  sureties,  having  by  their 
act  enabled  their  principal  to  obtain  the  office,  are  estopped  to  deny  their 
liability  for  his  official  acts.     Archer  v.  State,  261. 

6.  Official  Bond  —  Liability  of  Sureties.  —  When  an  official  bond  is  exe- 

cuted and  delivered  by  sureties  to  their  principal,  they  thereby  clothe 
him  with  antbority  to  deliver  it,  for  the  purposes  for  which  it  was 
executed;  but  they  give  him  no  authority  to  deliver  it  for  any  other  pur- 
pose than  that  which  its  terms  show  that  it  was  intended  to  serve. 
Archer  v.  State,  261. 

7.  Salary  is  an  Incident  of  Office,  and  Belongs  to  the  Person  Hold- 

XNO  thb  Leqal  Title  to  the  office,  and  he  can  sue  for  and  recover  it 
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when  he  is  a  state  officer  occupying  apartments  assigned  to  him  and 
discharging  the  duties  of  the  office,  although  another  person,  claiming 
to  be  in  possession  of  the  office  and  to  exercise  its  functions,  has  re- 
ceived from  the  proper  officers  of  the  state  payment  of  the  salary  due 
to  the  officer  dejure.     State  v.  Carr,  163. 

lb  The  Salary  of  an  Officer  de  Jure  cannot  be  Withheld  trom  Him 
because,  in  the  statute  making  the  appropriation  of  moneys  for  the 
■alary  and  expenses  of  the  office,  another  person  is  named  as  the  incnm* 
bent  entitled  to  the  salary.  The  statute  will  be  construed  aa  intending 
that  the  salary  be  paid  to  the  officer  entitled  to  the  office,  though  it 
names  as  such  officer  a  person  not  so  entitled.     State  v,  Carr,  163. 

9.  A  Db  Facto  Officer  has  No  Right  to  the  Emoluments  of  the  Of- 
ncB,  the  duties  of  which  he  performs  under  color  of  an  appointment,  but 
without  legal  title,  and  hence  cannot  maintain  an  action  for  the  salary. 
State  V.  Carr,  163. 

8«e  Attachment,  1;  Constitutions;  Corporations,  13;  Execution,  2;  Judo* 
HKNTS,  6,  6;  Legislature,  3;  Mandamus;  Statutes,  7;  Trespass. 

OFFICIAL  BONDS. 
See  Officers,  1-6. 

OIL   LEASK 
See  Landlord  and  Tenant,  7-10. 

OLEOMARGARINE. 

See  Sales,  1. 

ORDINANCES. . 
See  Municipal  Corporations. 

PARENT  AND  CHILD. 
Ha*«*«  Cobpits  —  Custody  of  Minor  Children. — Id  habeat  corput  by  a 
mother  against  a  father  to  recover  the  possession  of  their  minor  ohil- 
dren,  claimed  to  have  been  awarded  to  the  custody  of  the  mother  in 
divorce  proceedings  in  another  state,  evidence  that  the  mother  is  nnsuited 
to  have  control  of  them,  because  of  her  immorality  and  her  financial  in- 
ability to  support  them,  and  that  the  father  is  a  more  suitable  person  to 
have  the  custody  of  them,  and  better  able  financially  to  care  for,  rear, 
and  educate  them,  is  sufficient  to  support  a  decree  awarding  the  oustodj 
of  raoh  children  to  their  father.  Kentxler  v.  Kenttter^  2L 
8m  Descent,  1,  3;  Insurance,  6b 

PAROL  AOREBMENT. 
See  Deeds. 

PARTIES. 
^DDOMKiTTi.  — Thi  Tbrm  "  PARTIES  "  Includh  all  who  ar«  dlreotlj  ialer» 

eated  in  the  subject-matter,  and  who  have  a  right  to  make  defense, 
eontrol  the  proceedings,  examine  and  cross-examine  witoessaa,  and  ap- 
peal from  the  judgment.     Asftlon  v.  Hochetter,  619. 
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See  Cloud  oh  Titlb,  1;  Estoppel,  4;  Husband  and  Wifb,  1,  6;  Judo- 
MENTS,  2,  4,  7;  Municipal  Ck)RFORATiON8,  12;  Negotiable  InstbU' 
MENT8,  1,  8;  Process. 

PARTITION. 
See  M0BTOAOE3,  4. 

PARTNERSHIP. 
AOBKBMKNT  BT  Pabtnkb  TO  Pay  Debts  OF.  —  If  a  partnership  ia  dissolved, 
and  one  of  its  members  agrees  to  discbarge  all  its  liabilities,  a  note  sub- 
•eqnently  executed  by  him  ia  the  firm  name,  in  consideration  of  a  pre- 
existing partnership  indebtedness,  extending  the  time  for  its  payment, 
cannot  be  enforced  against  his  copartners  if  the  payee  knew  of  the  exist- 
ence of  the  agreement,  because  after  such  agreement  the  position  of  the 
other  partners  was  that  of  sureties  to  the  partner  who  had  agreed  to  pay 
the  debt,  and  the  creditor  should  not  be  allowed  to  make  a  new  contract 
extending  the  time  of  payment  without  their  consent.  The  new  note  is 
therefore  binding  only  upon  the  partner  who  executed  it.  Leithauser  v, 
Baurndster,  836. 

See  Equitt,  4;  Mines  and  Mining. 

PATENTS. 
See  Public  Lands,  2. 

PAYMENT. 

L  What  n  not.  —  An  action  against  a  bank  to  recover  the  amount  of 
an  unindorsed  note  cannot  be  maintained,  when  it  appears  that  the 
bank  received  the  note  for  collection,  and  upon  presenting  it  to  the 
maker,  who  was  a  customer  of  the  bank,  he  indorsed  upon  it,  "  Please 
eharge  the  same  to  my  account,"  and  the  evidence  shows  that  he  was  at 
the  time  a  debtor  of  the  bank,  but  the  latter,  supposing  him  to  be  in 
good  credit,  charged  the  amount  of  the  note  to  bis  account,  marked  it 
canceled,  and  afterwards  on  the  same  day,  upon  discovering  that  he  was 
insolvent  and  had  assigned  his  property  for  the  benefit  of  his  creditors, . 
indorsed  the  note  as  "charged  in  error,"  "canceled  in  error, "  and  ob- 
tained from  the  post-office  and  canceled  a  check  for  the  amount  of  the 
note  drawn  by  it  in  favor  of  the  payee,  and  immediately  returned  the 
note  to  him,  with  a  letter  advising  him  of  the  facts.  Such  trabsaction 
by  the  bank,  unknown  to  the  payee,  does  not  constitute  a  payment  of 
the  note,  nor  deprive  him  of  his  right  of  action  thereon  against  the 
maker,  and  in  such  action  the  mutilation  of  the  note  by  the  bank  may 
be  explained  and  accounted  for.     Steinhart  v.  Nat.  Batik,  132. 

i.  Note  or  Check  tor  Antecedent  Debt.  —  When  a  creditor  takes  a  note 
or  check  for  an  antecedent  debt,  it  does  not  operate  to  extinguish  the 
debt,  unless  it  is  received  by  express  agreement  as  payment.  Steinhart 
T.  Nat.  Bank,  182. 

■m  Attaohuknt,  2|  AuonoNS,  1;  Gontraots,  3,  4;  Corporations,  4,  10. 
15;  Debtor  and  Creditor,  3;  Execution,  8;  Executors  and  Admin- 
istrators, 1,  2;  Insurance;  Interest;   Mandamus;  Mortoaobs,  9; 

PARTNXRSHir;  STATUTES,  8;  WaTSR  COMPANIES. 
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PERJURY. 
Matsbiai,  Allegation  nr  iNDiCTMEfrr  for.  —  Where  an  indictment  for 
perjury  charges  that  the  accused  committed  perjury  by  swearing  that 
he  did  not  execute  a  certain  order  in  writing,  which  is  set  out  m  hce& 
vetia  in  the  indictment,  it  is  not  necessary  that  the  indictment  should 
allege  the  materiality  of  such  order,  the  execution  of  the  instrument^ 
and  not  the  instrument  itself,  being  the  material  subject  of  inquiry  before 
the  grand  jury.    Bahm  t.  State,  911. 

See  Trial,  7. 

PERSONAL  PROPERTY. 
See  Contracts,  1. 

PHYSICIANS  AND  SURGEONS. 
8m  AimfAU^  4;  Iksdbahcb,  21;  Ships  and  Shipping,  1;  Wmtaata,  S. 

PLEADING. 

L  Husband  and  Witx,  Joinder  op.  —  A  complaint  in  which  the  names  of 
A  husband  and  wife  appear  in  the  caption  as  plaintiffs,  but  the  body  of 
which  states  a  cause  of  action  in  her  favor  alone,  and  does  not  mention 
him,  may  be  regarded  as  good  upon  demurrer,  by  treating  the  mention* 
ing  of  him  in  the  caption  as  a  mere  surplusage.  Missiuinevoa  Mining  Co, 
T.  Patton,  203. 

Sl  Joinder  op  Parties.  —  Owners  op  Separate  Parcels  op  Real  Prop- 
■RTT  may  unite  in  a  suit  to  enjoin  the  repairing  or  rebuilding  of  a 
wooden  building  within  the  fire  limits  of  a  municipality,  whereby  their 
property  will  be  diminished  in  value,  and  subjected  to  increased  danger 
of  destruction  by  fire.  Their  common  danger  and  common  interest  ia 
the  relief  sought  authorize  them  to  join  in  one  action.  First  NaL  Bank 
T.  SarOt,  18S. 

Z,  IvSTBUcnoN.  —  When  a  complaint  alleges  the  possession  by  plaintiff  of 
a  warehouse,  and  an  interference  with  his  use  and  enjoyment  thereof  by 
the  erection  of  a  telephone  pole,  without  alleging  a  reversionary  interest 
in  the  warehouse,  and  the  proof  shows  that  the  premises  were  in  the 
possession  of  a  tenant  of  the  plaintiff,  a  prayer  for  an  instruction  that 
plaintiff  ia  not  entitled  to  recover  damages  for  the  erection  of  the  pole, 
without  making  any  reference  to  the  pleadings,  is  properly  refused,  if 
the  evidence  is  sufficient  to  sustain  any  action  by  plaintiff  as  the  owner 
of  the  reversion  in  the  warehouse.  Chesapeake  etc.  Telephone  Co.  r, 
Maekerme,  219. 

4.  A  Complaint  Charoino  Neoltoenoe  in  General  Terms  is  good  upoo 
demurrer.     Missimnewa  Mining  Co.  v.  Patton,  203. 

A.  A  Motion  to  Strike  out  admits  the  truth  of  all  the  facts  well  pleaded, 

and  therefore  should  not  be  sustained  if  the  facts  stated  are  relevant  to 

the  question  to  which  they  are  addressed,  though  not  sufficient  to  with. 

stand  a  demurrer.     Such  a  motion  does  not  perform  the  offioe  of  a  de* 

.  mnrrer.     Mabin  r.   Webster,  199. 

t.  Demurrer  —  Injunction. — The  question  as  to  whether  the  additional 
relief  asked  by  way  of  injunction  is  appropriate  or  not,  under  the  facta 
disclosed  by  the  declaration,  must  be  raised  by  special  demurrer,  ami  a 
general  demurrer,  whether  interposed  directly  to  the  declaration  or  to 
▲m.  »t.  Rar.,  Vou  XXVIIL  — 66 
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■oma  snbseqtient  pleading,  will  not  be  snfficient  to  raise  that  qaesMoo. 
Chesapeake  etc  Telephone  Co.  r.  Mackenue,  219. 

f .  Gknebal  Dknul.  —  Thk  Rescission  of  a  CSomtract  must  be  alleged  aa 
an  affirmative  plea,  and  therefore  cannot  be  presented  as  a  defense  under 
the  general  denial.     Mabin  v.  Webster,  199. 

B.  Findings.  —  Where,  in  an  action  by  a  vendee  to  rescind  a  contract  for 
the  purchase  of  land  on  the  ground  of  mistakes  of  fact,  the  answer  alleges 
that  such  mistakes  were  the  result  of  the  negligence  of  the  vendee,  and 
sets  out  the  facts,  a  finding  by  the  court  that  "  these  mistakes  were 
caused  by  the  neglect  of  a  legal  duty  on  the  part  of  the  plaintiff,"  is  a 
conclusion  of  law,  and  not  a  finding  of  fact,  and  in  the  absence  of  other 
findings,  entitles  the  vendee  to  a  reversal  of  the  judgment  against  him* 
Goodrich  v.  Lathrop,  91. 

tl  Damages.  —  Causes  of  action  in  tort,  and  sounding  in  damages,  either 
actual  or  exemplary,  must  be  properly  pleaded.  The  complaint  must 
state  the  kind  of  damages  claimed,  and  the  testimony,  and  the  jury  must 
be  restricted  to  the  allegations.     Spellman  v.  Richmond  etc  R.  R.  Co.,  858, 

10.  Pleading  Statotk  of  Another  State. — One  relying  upon  a  statute  of 
a  state  under  which  a  contract  was  made,  as  a  defense  against  its  enforce* 
ment,  should  set  out,  at  least  substantially,  the  statute  on  which  he  re* 
lies.  The  law  must  be  averred  and  proved  in  the  same  manner  as  any 
other  fact.  An  averment  that  by  a  statute  of  the  state  wherein  the  con* 
tract  was  made  only  $2.50  is  allowed  for  an  attorney's  fee  in  such  a 
case,  and  that  a  contract  for  a  greater  sum  for  attorney's  fees  is  by  the 
laws  of  that  state  illegal  and  void,  is  not  a  sufficient  pleading  of  the  stat* 
nte  apon  which  defendant  relies.     Bank  of  Commerce  v.  Fuqua,  461. 

11.  SCPPLEMENTAL  PLEADING  MAY  INTRODUCE  FACTS  THAT  HAVE  TRANSPIRED 

Since  Suit  Commenced.  — A  party  to  a  suit  may  by  supplemental  plead* 
ing  bring  forward  facts  that  have  transpired  since  the  institution  of  the 
8iiit»  which  may  tend  to  strengthen  or  reinforce  the  cause  of  action  or  de* 
fense  stated  in  the  pleadings  before  the  court.  Nave  v.  Adama,  421. 
8«e  Adverse  Possession,  6;  Appeal,  7,  15;  Carriers,  1;  Cloud  on  Titl^ 
1;  CoBiPROMisE;  Damages,  10;  Evidence,  10;  Fraudulent  Con  vet* 
AVCKS,  2,  3;  Insurance,  20;  Judgments,  4;  Negligence,  1;  Nui* 
flANCis,  1;  Railroads,  2,  3,  6;  Sales,  2;  Slander,  1,  2;  Trial,  S^  4; 
Trover. 

PLEDOa 
See  Negotiable  Instruhekib. 

POISONINQ. 
See  Evidence,  7;  Trial,  8L 

POLICE  POWER. 
See  Legislaturi,  5. 

POLLUTION. 
See  Watercourses,  4,  5. 

POSSE. 
See  Homicide,  1. 
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power  of  attorney. 
See  HosBAND  and  Wife,  14;  Fcblio  Lands,  2. 

PREFERENCES. 
See  In'solvbnct,  1. 

PRESUMPTION. 
See  Agknct,  2;  Corpobations,  14;  Dahaoes,  II,  13;  Elkotioks,  8;  TAZifl^ 

1;  Trial,  6. 

PRINCIPAL  AND  AGENT. 
See  Agknot. 

PRIVATE  WAYS. 

1.  Imtsrferenck  with,   by  Owner  of  Fee.  —  Where  a  right  of  way  !■ 

granted  withoat  metes  or  bonnds  or  description  defining  its  width,  th« 
owner  of  the  fee  may  contract  the  width  of  the  way,  or  obatraot  it  in  any 
manner,  so  long  as  he  does  not  interfere  with  its  necessary  and  reason^ 
able  use  for  the  purposes  for  which  it  was  granted.  Frank  v,  Benueh, 
237. 

2.  Right  to  Contract  ob  Obstruct.  —  The  owner  of  the  fee  in  an  alley, 

as  against  the  owner  of  a  right  of  way  therein  by  grant,  may  ohang* 
the  position  of  a  gate  in  the  alley,  erect  a  wooden  platform  aorosa  it,  and 
contract  its  width  an  inch  and  a  half  by  wainscoting  the  walls  leading 
from  the  old  entrance  to  the  new  gate,  if  these  acts  do  not  interfere  with 
the  necessary  and  reasonable  use  of  the  right  of  way;  and  whether  they 
do  or  not  is  a  question  for  the  jury  to  determine.     Frank  y.  Beneach,  237> 

PRIVILEGED  COMMUNICATIONS. 
See  An'OBNST  and  Cukmt. 

PROCESS. 
OmoBR's  Rkturm  n  Uscallt  Conclusive  upon  the  same  parties  in  the  same 
action,  and  others  in  privity  with  them,  but  in  other  actions  is  prima 
fade  evidence  only.     Stewart  t.  Duncan,  367. 

S««  Attachment,  1;  Jurmdiction,  2;  Jusnoa  or  thx  Pxaci. 

PROFITS. 
See  Co<TENANCT,  2. 

PROMISSORY  NOTES. 

Sm  NSOOTL4BLB  InSTRUMBNTS,  4, 

PROPERTY  RIOHTa 
Sea  Damages,  12;  Lboulatuhi,  8. 

PROSECUTING  ATTORNEY. 
See  Criminal  Law,  12, 

PUBLICATION. 
Bee  Executors  and  ADMiNiarrEATORfl;  WiLU^  7. 


1028  Index. 

PUBLIC  LANDS. 

1.  Derds  —  QurrcLATM  —  Covenant  as  to    After-acqttirkb  Titls.  —  A 

qaitclaim  deed  to  state  laada,  made  after  a  party  baa  prepared  bat  befora 
he  hu  filed  his  application  to  purchase,  passes  no  interest  therein  to  hia 
grantee;  and  a  covenant  in  the  habendum  clause,  that  any  after-acquired 
title  shall  vest  in  the  grantee,  will  not  of  itself  vest  such  title  in  tho 
grantee  upon  its  acquisition  by  the  grantor.     Anderson  v.  Todkum,  121. 

2.  Pdblic  Lands  Entered    under  Power   of   Attorney  Authorizino 

their  Conveyance.  —  A  United  States  patent  to  land  as  an  additional 
soldier's  homestead,  the  entry  for  which  was  made  in  the  name  of  the 
soldier  by  his  attorney  in  fact,  acting  under  an  irrevocable  power  of  at- 
torney, executed  two  years  previously,  and  containing  a  relinquishment 
of  dower,  is  valid.  Although  the  land  was  conveyed  in  the  soldier's  namo 
alone,  after  entry  and  approval,  but  before  the  issuance  of  the  patent,  » 
grantee,  claiming  under  such  patent,  has  a  perfect  title,  good  at  law« 
and  secure  against  a  suit  in  equity  to  annul  the  patent.  Montgomery  r* 
Pacific  Coast  Land  Bureau,  122. 

PUBLIC  POLICY. 
See  Champerty,  2;  Negotiable  iNST&uusHTa,  7. 

PUBLIC  TRIAL. 
See  Criminal  Lavt,  A,  6. 

PUNISHMENT. 
See  Damages,  9,  11;  Trial,  8. 

PURPRESTURE. 
See  Legislature,  2. 

QUALIFICATIONS. 
See  CoMSTiTDTioNs;  Elections,  1-4;  GrncxBS,  2-ii 

QUASHING. 
See  Indictment. 

QUIETING  TITLE. 
See  Cloud  om  Title;  Fraudulent  Convbyanoes,  1-3j  Taxm^  1« 

QUITCLAIM  DEEDS. 
See  Clous  on  Titls,  1;  Devise,  4;  Mortqaoxs,  2;  Fubuo  Lands,  1. 

RAILROADS. 

1.  Damages  —  Exemplary  —  Evidence  or  Custom.  —  In  an  action  against 

a  railroad  company  to  recover  exemplary  damages  for  the  wrongful  act  of 
its  conductor  in  ejecting  plaintiff  from  a  train,  the  custom  of  the  coai« 
pany  in  regard  to  tickets  may  be  proved  by  parol,  but  the  consequence 
to  the  conductor  if  he  violates  such  custom  is  immaterial,  and  proof 
thereof  is  inadmissible.     Spellman  ▼.  Richmond  etc  B.  B.  Co.,  858. 

2.  Damages  —  Exemplary  —  Evidence,  — Where  the  complaint,  in  an  action 

against  a  railroad  company  to  recover  exemplary  damages  for  ejecting 
plaintiff  from  a  train,  alleges  that-  his  ticket  was  extended  in  time  by  the 
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company's  agent,  under  authority  of  a  letter  from  another  of  its  agents, 
and  the  answer  admits  an  agreement  to  extend  the  time,  as  alleged,  the 
letter,  after  identification,  is  admissible  in  evidence  without  proof  of  its 
execution.  Spellman  v.  Richmond  etc  R.  R.  Co.,  858. 
IL  Damages  —  Exemflart,  for  Expulsion  from  Train.  —  When  the  cause 
of  action  against  a  railroad  company  to  recover  exemplary  damages  for 
ejecting  plaintiff  from  a  train  is  properly  pleaded,  and  is  supported  by 
the  evidence,  the  issue  of  exemplary  damages  should  be  submitted  to  the 
jury,  under  instructions  that  plaintiff  is  entitled  to  recover  such  damages 
for  a  willful  and  malicious  invasion  of  his  rights  by  the  conductor  of  the 
company  on  the  train.     Spellman  v.  Richmond  etc.  R.  R.  Co.,  858. 

4.  Damages  —  Exemplary  —  Reckless  FAiLnRE  to  Deliver  Passenger  at 

HIS  Destination.  —  Where  a  railroad  corporation  fails  to  land  a  passen* 
ger  at  bis  exact  destination,  according  to  its  contract,  it  is  liable  in  dam< 
t^ea  therefor,  unless  it  can  show  some  controlling  exigency  preventing  it 
from  fulfilling  its  engagement;  and  if  it,  by  its  conductor,  unlawfully  ex« 
pels  the  passenger  at  some  other  point,  in  an  oppressive,  malicions, 
reckless,  insulting,  or  unnecessarily  rude  and  violent  manner,  it  is  liable 
in  exemplary  damages.     Samuels  v.  Richmond  etc.  R.  R.  Co.,  883. 

5.  Negligence  — Sdfficienct  of  Complaint.  —  A  complaint  in. an  action 

against  a  railway  company  to  recover  for  personal  injury  caused  by  its 
negligence,  which  alleges  that  defendant,  well  knowing  that  plaintiff  was 
a  passenger,  the  delicate  state  of  her  health,  and  that  it  yaa  dangerous 
for  her  to  alight  from  the  train  without  the  aid  of  a  foot-stool,  failed  to 
atop  its  train  at  the  usual  place  at  the  station  to  which  she  had  bought  a 
ticket,  but  stopped  at  a  more  dangerous  place,  and,  contrary  to  its  cus- 
tom, failed  to  furnish  a  foot-stool  to  assist  her  to  alight,  by  reason  of 
which  facts,  and  the  further  fact  that  the  train  stopped  only  a  short  time, 
plaintiff  was  compelled  to  jump  from  the  train  to  the  ground,  and  in  so 
doing  sustained  the  injuries  complained  of,  sufficiently  states  a  cause  of 
action,  without  stating  the  probative  facts  necessary  to  sustain  the  alle- 
gation  of  knowledge  on  the  part  of  the  defendant.  Madden  v.  Port 
Royal  etc  R'y  Co.,  855. 
ft.  Master  and  Servant  —  Foreman  of  Laborers  Vick-prikctpal,  not 
Fellow-servant,  when.  —  A  foreman  having  charge  of  laborers  engaged 
in  the  removal  of  a  railroad  company's  building  is  a  vice-principal  of  the 
company,  and  not  a  fellow-servant  of  the  laborera.  SuUivan  r.  Hannibal 
etc  R.  R.  Co.,  388. 

7.  Defective  Applianob,  Ltabilitt  of  Master  for  Injdrt  to  Servant 

Resulting  from  the  Use  of.  —  Where  a  foreman,  who  is  the  vice-prin* 
cipal  of  a  railroad  company,  orders  a  laborer  to  use  a  defective  staging, 
and  injury  results  to  the  latter  from  such  use,  the  company  is  liable 
therefor.  And  although  the  laborer  injured  knew,  to  a  certain  extent, 
of  the  defect  in  such  staging,  but  did  not  know  the  danger  to  which  he 
was  subjected  by  reason  of  the  defect,  while  the  foreman  did  know  it,  or 
could  have  known  it  if  he  had  done  his  duty,  the  company  will  be  liable 
for  the  injury  resulting  from  the  fall  of  such  defective  atagiog.  Sullivan 
V.  Hannibal  etc  R.  R.  Co.,  388. 

8.  Liability   for   Injury   to   Animals   on   Unfkncbd  Track.  —When 

a  statute  impoees  liability  on  a  railroad  company  for  the  killing  or 
injury  of  stock  caused  by  a  moving  train  upon  or  near  its  nnfenoed 
track,  it  includes  all  such  causes  as  are  produced  by  a  moving  train  that 
directly  contribute  to  such  killing  or  injury,  whether  caused  by  actual 
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collisioa  or  not,  w-hea  the  lack  of  a  fence  which  the  company  is  required 
to  furnish  permits  the  animal  so  injured  or  killed  to  go  upon  the  track. 
In  such  case  it  is  immaterial  whether  the  company  is  guilty  of  negligence 
or  not.     Meeker  r.  Northern  Pac.  B.  R.  Co.,  758. 

9.  Steekts.  —  Railroad  Company  Authorized  to  Pot  down  its  Rails 

upon  a  street  is  under  obligation  to  so  construct  and  maintain  its  track  aa 
that,  by  the  exercise  of  reasonable  care  and  supervision  with  respect  to 
them,  no  damage  might  be  occasioned  to  the  public  in  the  use  of  the 
highway.  The  street  must  be  maintained  as  nearly  as  possible  as  fit  for 
the  use  of  the  public  who  travel  on  foot  or  in  vehicles  as  it  was  before, 
having  due  regard  to  the  necessity  for  rails  being  there.  ScJiUd  v.  Ceri' 
trod  Park  etc.  R.  R.  Co.,  658. 

10.  Steekt-kailwat  Company's  Liability  to  Person  SxtrMBLiNo  upon  its 
Rails.  —  Where  there  is  evidence  tending  to  show  that  the  rails  main* 
tained  in  a  public  street  by  a  street-railway  corporation  were  maintained 
at  a  dangerous  elevation  above  the  surface  of  the  street,  in  consequence 
of  which  a  foot-passenger  tripped  and  fell,  and  therefrom  suffered  personal 
injury,  it  is  for  the  jury  to  determine  whether  the  corporation  had  been 
neglectful  of  the  right  of  the  public  to  as  safe  and  unobstructed  a  use  of 
the  street  as  was  reasonably  possible  under  the  circumstances,  and  if  the 
jury  finds  that  the  corporation  was  neglectful  of  such  right,  to  the  injury 
of  the  plaintiff,  he  is  entitled  to  recover.  Schild  v.  Central  Park  etc.  R.  R, 
Co.,  658. 

11.  Street-railways  —  Passenger  on  Dummy  —  Contributory  Negli- 
QENCB.  —  A  passenger  who  takes  a  seat  on  a  dummy-car  of  a  cable-rail* 
way,  when  he  can  sit  on  the  inside  of  the  car  with  safety,  is  not  guilty 
of  contributory  negligence.  A  passenger  on  the  dummy  has  the  same 
right  to  be  protected  against  the  negligence  of  the  company's  servants 
as  a  passenger  inside  the  car.     Hawkins  v.  Front  Street  etc.  R'y  Co.,  72. 

12.  Street-railways  —  Accident  as  Evidence  op  Negligencb.  — The  fact 
that  a  passenger  on  a  cable-car  in  a  city  is  injured  without  fault  of  his 
own  does  not  raise  a  presumption  of  negligence,  casting  the  burden  of 
proof  on  the  railway  company  to  disprove  it.  Hawkins  v.  Front  Street 
etc  Ry  Co.,  72. 

13.  Corporations  —  Construction  op  Charter  and  Ordinances  concern* 
INO.  —  If  the  charter  of  a  street-railway  corporation  directs  its  cars  to  be 
run  as  often  as  the  convenience  of  the  passengers  may  require,  and  to  bo 
subject  to  such  reasonable  rules  and  regulations  in  respect  thereto  as  the 
common  council  may  by  ordinance  prescribe,  the  stipulation  that  cars 
shall  be  run  as  often  as  the  convenience  of  passengers  may  require  may 
be  considered  as  bearing  upon  and  illustrating  the  design  of  the  legisla« 
ture.     Mayor  v.  Dry  Dock  etc  R.  R.  Co. ,  609. 

14.  Municipal  Corporations.  —  Ordinance  Requiring  Street- bailways 
TO  Run  not  Less  than  One  Car  Every  Twenty  Minutes  between  the 
hours  of  twelve  o'clock,  midnight,  and  six  o'clock,  A.  m.,  while  presumed 
to  be  reasonable,  may  be  avoided  by  proof  that  the  convenience  of  pas* 
sengers  did  not  require  the  running  of  cars  during  the  hours  specified, 
when  the  charter  of  the  corporation  stipulates  that  it  shall  run  cars  as 
often  as  the  convenience  of  passengers  may  require,  and  be  subject  to 
such  reasonable  rules  and  regulations  in  respect  thereto  as  the  common 
council  may  prescribe.  Evidence  that  cars  were  run  in  compliance  with 
the  ordinance,  and  were  generally  not  patronized,  often  not  carrying  a 
single  passenger,  tends  to  prove  that  the  convenience  of  passengers  did 
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not  require  can  to  be  ran  daring  the  hoars  specifled,  and  therefore 
that  the  ordinance  was  unreasonable.  Mayor  t.  Dry  Dock  etc  R.  B.  Co., 
609. 
U.  Municipal  Cobforatioks.  —  Ordinance  Kequirino  a  Stbket-railwat 
TO  RvN  ITS  Cars  during  Certain  Mours  of  thk  Niqht  is  not  complied 
with  by  operating  one  branch  of  its  lines  oaly,  leaving  a  parallel  branch 
not  in  operation.  Mayor  v.  Dry  Dock  etc  R.  R.  Co.,  609. 
See  Agenct,  4;  Watercourses,  14. 

RAPa 
See  Witnesses,  I. 

RATIFICATION. 
8m  AaiKor,  1|  Auonovs,  3;  Corforations,  14;  Hcsbaitd  avs  Wm^  lit 

Officers,  1. 

REAL  PROPERTY. 

LiOEirsn  ENTiRnro  ttpok  the  Property  of  Anothib  wtthoot  iNvrrAxioii 
must  take  it  as  he  finds  it,  and  cannot  recover  for  injuries  sustained  by 
its  being  out  of  repair  or  in  a  dangerous  condition.  Sterger  t.  Van 
Sicklen,  594. 

See  Adverse  Possession,  6;  Auctions;  Contracts,  1;  Co-tenanot,  2;  Dam- 
OES,  1-5;  Devise,  4;  Easements,  1;  Eminent  Domain,  1;  Equity,  2; 
Grants;  Husband  and  Wife,  9,  12;  Injunction;  Judgments,  7;  Nbo« 
UGBNCE,  2;  Pleading,  2;  Private  Ways;  Specific  Pkrformaho^ 
Statutes,  4;  Telxfhohbs,  3,  4;  Trusts,  1;  Watercourses,  d. 

REALTY. 
See  Real  Property. 

RECEIVERS. 
bM  Corporations,  7;  Equity,  4 

RECITALS. 
See  Taxes,  2,  X 

RECORD. 
See  EviDBNoa,  6,  12;  Mortgages,  8;  Tbiai,  1. 

REDEMPTION. 
See  Statutes,  8. 

REFERENCE. 
See  Judgments,  12. 

REGISTRATION. 
See  Elections,  1,  & 

REIMBURSEMENT. 
8m  Executors  and  Adminutbatob%  %, 
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RELEASE. 
See  Covenants. 

REMAINDERS. 
8m  AMuamtMSt,  6;  Dbtisi,  1,  2;  Estatks,  2;  Wina,  IQ. 

RENEWAL. 
See  Landlord  and  Tenant,  S. 

RENTAL  VALUE. 
See  Damages,  1,  2. 

EEPRESENTATIONS. 
See  EviDENCK,  L 

RESCISSION. 
See  OoHFSoicm;  Cobtbaots,  3,  4;  Insttrancb,  22;  FLiAonra,  7)  ▼] 

AMD  Purchaser,  1-7. 

RESERVATION. 
See  Easements,  1. 

RES  G£!STi£« 
See  Evidence,  7. 

RESTITUTION. 
See  Appeal,  12-14. 

RETREAT. 
See  Homicide,  4. 

RETURN. 
See  EviDBKCB,  11;  Judgments,  10;  Froous. 

RETURN  DAY. 
See  Judicial  Sales. 

REVOCATION. 
See  Sales;  Wills,  4r9, 

REWARDS. 
See  Criminal  Law,  1-3. 

RIPARIAN  RIGHTS. 

See  WATBRC0UR3Ka. 

SALARY. 
See  LiauLATURE,  3,  4;  Mandamus;  Ohioibi^  7-A 
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SALES. 

1.  Sale  of  Olboharqarinb  —  Conflict  of  Laws.  — Where  plaintiffs,  manu- 

facturers in  Illinois,  ship  to  the  defendant,  residing  in  Pennsylvania, 
oleomargarine  "at  factory  prices  in  the  city  of  Chicago,  less  five  per 
cent,  defendant  paying  freight  at  Pittsburgh,  the  point  of  delivery;  and 
defendant  was  to  receire  for  his  services  whatever  price  he  could  obtain 
above  the  bill  price  and  freight,"  —  the  contract  is  one  of  plain  sale,  and 
not  of  agency,  and  being  made  and  executed  on  delivery  to  the  carrier 
in  Illinois,  where  the  dominion  of  the  vendor  over  the  goods  ceased,  and 
the  agreed  price  for  which  the  goods  were  sold  may  be  recovered  from 
the  defendant  in  Pennsylvania,  notwithstanding  an  act  of  its  legislature 
prohibits  the  manufacture  and  sale  of  oleomargarine.  Knowledge  that 
the  purchaser  might,  or  even  that  he  intended  to,  sell  the  goods  contrary 
to  the  law  of  Pennsylvania  could  not  vitiate  a  contract  made  and  exe- 
cuted in  Ulinois.  The  dominion  of  the  vendor  ceased  before  there  was 
any  violation  of  the  law  of  Pennsylvania,  and  even  the  purchaser  had 
•till  the  locus  pcenitenticB,  and  might  never  violate  the  law  at  all.  Braunn 
r.  Really,  811. 

2.  DxTSMSK,  Affidavit  of,  iNsirFFicisNT  week.  —  In  an  action  to  recover  the 

price  of  goods  sold,  an  affidavit  of  defense  by  the  defendant,  which  al< 
leges  that  the  plaintiff  violated  an  agreement  to  give  the  defendant  an 
exclusive  agency  for  the  sale  of  their  goods,  and  afterwards  adjusted  the 
damages  therefrom  by  agreeing  to  a  certain  deduction  from  their  claim, 
but  which  does  not  allege  that  the  goods  sued  for  were  bought  on  the 
faith  of  the  agreed  agency,  and  remain  unsold  by  reason  of  its  revocation, 
does  not  state  a  defense.  Braunn  v.  Keally,  811. 
See  Imtoxicatimq  Liquobs. 

SALES  EN  MASSE. 
See  ExKCOTiON,  3-5. 

SATISFACTION. 
Bee  Apmal,  14;  Attachment,  2;  Jvdoiuxts,  10. 

SEED-GRAIN  NOTES. 
See  Mistake,  1. 

SELF-DEFENSE. 
See  EviDE.vos,  3;  Homicide,  2-4. 

SEPARATE  PROPERTY. 
See  JuDOMBMTS,  1;  HasBAND  AND  Wife,  6-12. 

SERVITUDES. 
See  Easements,  1;  Telephones,  2. 

SHERIFFS. 
See  Appeal,  13;  EzEcmioir,  t, 

SHIPS  AND  SHIPPING. 
1.  8hip-owh«b  a  fot  Liable  fob  Confusion  in  the  "  8t7iioERT,'*OB  Disob- 
OBB  IX  THB  Akbanoembmt  OF  MEDICINES,  If  they  were  in  proper  order 
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when  placed  in  charge  of  the  physician.  No  officer  of  the  ship  is  competent 
to  supervise  the  physician,  and  hence  the  ship-owners  cannot  be  deemed 
negligent  in  not  supervising  him.  The  physician  is  not  the  ship-owner'i 
servant,  doing  his  work  and  subject  to  his  direction,  and  therefore  such 
owner  is  not  liable  for  the  act  or  neglect  of  the  physician.  Allan  v.  Slate 
Steamship  Co.,  556. 
&  LiABiLrrr  of  Cabribr  of  Passengers  for  Neqlioencb  of  Phtsiciak.  —  If 
a  physician  of  a  passenger  ship,  being  applied  to  for  a  drug  by  a  passenger, 
famishes  another,  which  is  taken  by  him  in  ignorance  of  the  mistake 
and  to  his  injury,  the  owners  of  the  ship  are  not  auLwerable  in  damages, 
where  they  have  in  every  respect  complied  with  the  statute  requiring 
them  to  carry  a  duly  qualified  medical  practitioner,  and  to  provide  for  the 
use  of  passengers  a  supply  of  medicines,  which  medicines  shall,  in  the 
judgment  of  the  emigration  officer  of  the  port  of  clearance,  be  of  good 
quality  and  properly  packed,  and  placed  in  the  charge  of  a  medical 
practitioner,  and  the  medical  practitioner  is,  as  the  statute  requires, 
authorized  by  law  to  practice,  and  his  name  has  been  notified  to  such 
emigration  officer  and  has  not  been  objected  to.  When  the  ship-owners 
complied  with  the  statute,  they  had  no  further  duty  to  perform,  and 
they,  therefore,  cannot  be  held  answerable  for  the  negligence  of  the  medu 
eal  practitioner.     Allan  r.  State  Steamship  Co.,  550.  , 

SHORES. 
See  Boundaries,  1. 

SLANDER. 

I.  AOTIONABLB  WoRDS  —  INNUENDO.  —  A  count  in  a  Complaint  for  slander 
alleging  that  defendant  falsely  and  maliciously  spoke  and  published  of 
plaintifiT,  in  relation  to  the  burning  of  a  certain  barn,  the  words,  "  I  threw 
the  burning  of  William  Witman's  barn  into  Campbell's  face,"  meaning 
thereby  that  plaintiff  had  committed  the  felonious  crime  of  maliciously 
and  voluntarily  burning  said  barn,  states  a  cause  of  action,  although 
luch  words,  without  explanation,  are  not  actionable  in  themselves.  Hainet 
T.  Campbell,  240, 

li  Inkusndo.  —  Account  in  an  action  for  slander  alleging  that  defendant 
falsely  and  maliciously  spoke  and  published  of  plainti£^  in  relation  to 
the  burning  of  a  certain  barn,  the  words,  "While  I  did  not  tell  Camp< 
bell  that  he  burnt  Witman's  barn,  I  gave  him  to  understand  that  his 
nearest  neighbors  believed  he  did,"  meaning  thereby  that  plaintiff's 
neighbors  charged  that  he  was  guilty  of  the  felonious  crime  of  maliciously 
and  voluntarily  burning  said  barn,  states  a  cause  of  action.  Hainea  v. 
Campbell,  240. 

S>  Mbanino  of  Words  —  Province  of  Jury.  —  When  the  words  uttered 
and  charged  as  slanderous  are  capable  of  the  meaning  attributed  to  them 
in  the  innuendo,  as  explantory  of  the  previous  part  of  the  declaration, 
it  must  be  left  to  the  jury  to  find  whether  or  not  they  were  in  fact  so 
understood  by  the  persons  who  heard  them.     Haines  v.  Campbell,  240. 

4.  Imputing  Felont.  —  When  the  words  spoken  convey  an  imputation  of  a 
felonious  crime,  they  are  slanderous  and  actionable  in  whatever  mode  their 
meaning  may  be  expressed,  whether  by  way  of  insinuation,  interrogation, 
by  ironical  praise,  or  by  any  form  of  speech  so  understood  by  the  hear* 
era.     Hainea  v.  Campbell,  240. 

I.  LiABiLiTT  FOB  Rkfbatino.  —  One  who  repeats  a  slander  which  he  haa 
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heard,  without  expressing  any  disbelief  in  it,  or  any  purpose  of  inquiring 
as  to  the  truth,  is  himself  guilty  of  slander,  though  he  may  have  re- 
peated  it  without  any  design  to  extend  its  circulation  or  credit,  or  to 
caase  the  person  to  whom  it  is  addressed  to  believe  or  suspect  it  to  be 
tme,  unless  it  is  repeated  on  a  justifiable  occasion;  and  the  burden  of 
proof  is  on  him  to  prove  an  occasion  which  justified  him  in  repeating  it. 
Hainea  v.  Campbell,  240. 

8>  Admission  of  Incompetent  Evidence— Dependence  foe  Support— 
NON-PBEJUDICIAL  Errob.  —  In  an  action  for  slander,  evidence  that  plain< 
tiff's  children  are  dependent  upon  him  or  her  for  support  is  inadmissible 
on  the  issue  of  damages;  but  error  in  admitting  such  evidence  will  not 
work  s  reversal  of  the  judgment  when  the  record  shows  that  the  jury 
was  not  thereby  prejudiced  against  defendant,  that  the  slanderous  words 
were  spoken  wantonly  and  maliciously,  and  that  the  verdict  was  not 
excessive.     CahiU  v.  Murphy,  88. 

7*  Damages  fob  Mental  Sufferinq  of  Plaintiff  and  his  Family. — Men- 
tal suffering  is  an  element  for  which  damages  may  be  recovered  in  an 
action  for  slander,  and  such  suffering  may  be  increased,  and  the  dam- 
ages consequently  enhanced,  by  the  fact  that  the  members  of  the  plain- 
tiff's family  suffer  by  reason  of  the  disgrace  visited  upon  him  or  her  by 
the  slanderous  charge.     Cahill  v.  Murphy,  88. 

&  Damages  —  Discretion  of  Jctrt.  —  Where  the  slanderous  words,  charged 
in  an  action  for  slander,  were  spoken  wantonly  and  maliciously,  the 
plaintiff  is  entitled  to  recover  punitive  or  exemplary  damages,  and  the 
assessment  theref  is  almost  entirely  in  the  discretion  of  the  jury.  CahiU 
r,  Murpliy,  88. 

9L  Evidence  —  Number,  Ages,  and  Dependence  of  Plaintiff's  Children. 
—  In  an  action  for  slander,  evidence  of  the  number  and  ages  of  plain- 
tiff's children  is  admissible  on  the  question  of  damages;  but  evidence  that 
they  are  all  dependent  upon  him  or  her  for  support  is  not  aduiisaible  on 
tliat  issue.    CahiU  v.  Muiphy,  88. 

See  False  Imprisonment. 

SOCIAL  CLUBS. 
See  Associations. 

SOLICITATIONS. 
See  Criminal  Law,   1-3. 

SPECIFIC  PERFORMANCE. 
Ootbkart  Restraining  the  Use  of  Land  will  not  be  Speoifioallt  Per- 
lORMBD  when  there  has  been  such  a  change  in  the  character  of  the  neigh- 
borhood as  to  defeat  the  object  and  purpose  of  such  covenant,  and  to 
render  it  inequitable  to  deprive  the  owner  of  the  property  subject  to  such 
eovenant  of  the  privilege  of  conforming  his  property  to  that  character. 
Amerman  t.  Deane,  684. 

See  HcaBAMOAND  Wife,  9;  Injunction,  1;  Insoltbnot,  L 

STATES. 
See  ATTACHMiNTt,  2;  Elections,  3;  Evidence,  6,  6;  Insolvenct;  Intkr- 

RATE  COMMEKOS;  JURISDICTION,    1,  2;  PARENT  AND  CuiLD;   PleaDI.nu, 

10. 
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STATUTE  OF  FRAUDS. 
See  Agency,  1;  Fraud;  Trusts,  1. 

STATUTE  OF  LIMITATIONS. 
See  Limitations  or  AonoMS. 

STATUTES. 

L  CoNSTrnrnoNALiTT  of  —  Absence  of  Members  of  Court.  —  A  statate 
will  not  be  declared  anconstitational  in  the  absence  of  some  of  the  mem* 
bers  of  the  court,  nnless  necessary  to  a  determination  of  the  case.  Scot- 
tish  etc  Mortgage  Co.  v.  Deas,  832. 

2.  LoTTEBT  —  Gebt-enterprise  —  CONSTITUTIONAL  Law.  —  A  statute  pro- 
yiding  that  "  no  person  or  body  corporate  shall  be  permitted,  either  di- 
rectly or  indirectly,  by  agent  or  otherwise,  to  barter,  sell,  trade,  or  to 
offer  for  barter,  sale,  or  trade,  by  any  publication,  or  in  any  way,  any 
wares,  goods,  or  merchandise  of  any  description,  in  package  or  bulk, 
holding  out  as  an  inducement  for  any  such  barter,  sale,  or  trade,  or  offer 
of  the  same,  any  scheme  or  device  by  way  of  gift-enterprises  of  any  kind 
or  character  whatsoever,"  includes  all  gift-enterprises,  whether  involving 
the  element  of  chance  or  not,  and  is  unconstitutional  and  void,  so  far  aa 
it  relates  to  such  enterprises  not  involving  the  element  of  chance.  Long 
V.  State,  268. 

5.  Lottery  —  Gift-enterprise  —  Constitutional  Law.  —  A  statute  which 

declares  in  effect  that  no  person  shall  give  away  anything  to  a  purchaser 
of  goods,  wares,  or  merchandise  as  an  inducement  to  make  the  purchase 
is  unconstitutional  and  void,  as  an  oppressive  and  burdensome  regulation 
of  trade,  not  necessary  to  the  health,  safety,  nor  welfare  of  the  people. 
Long  V.  State,  268. 
4.  Constitutional  Law  —  Probate  Code  Contains  but  One  Subject.  —  The 
provision  in  the  constitution  declaring  that  "no  law  shall  embrace 
more  than  one  subject,  which  shall  be  expressed  in  its  title,"  is  not  vio- 
lated by  the  enactment  of  a  statute,  consisting  of  326  sections,  entitled 
•'An  act  to  establish  a  probate  court,"  forming  a  complete  system  of 
statutory  law  relating  to  and  connected  with  those  matters  of  which, 
under  the  constitution,  probate  courts  have  jurisdiction,  to  wit,  estates 
of  deceased  persons,  and  of  persons  under  guardianship,  and  also  includ- 
ing the  subject  of  title  to  real  property  by  descent.  Johnson  v.  Harrison, 
382. 

6.  Constitutional  Law.  —  The  Prohibition  in  the  Constitotion  against 

Enactiko  Laws  Which  Embrace  More  than  One  Sobject  must  be 
given  a  broad  and  extended  meaning,  so  as  to  allow  the  legislature  full 
scope  to  include  in  one  act  all  matters  having  a  logical  and  natural  con- 
nection. To  constitute  duplicity  of  subject,  an  act  must  embrace  two  or 
more  dissimilar  and  discordant  subjects,  that  by  no  fair  intendment  can  be 
considered  aa  having  any  legitimate  connection  or  relation  to  each  other. 
All  that  is  necessary  is,  that  the  act  shall  embrace  some  one  general  sub- 
ject; and  by  this  is  meant  merely  that  all  matters  treated  of  should  fall 
under  some  one  general  idea,  and  be  so  connected  with  and  relate  to  each 
other,  either  logically  or  in  popular  understanding,  as  to  be  parts  of  and 
gernuine  to  one  general  subject.  Johnson  v.  Harrison,  382. 
8.  Constitutional  Law  —  Statutes  Creating  a  Right  to  Redeem  may  be 
Al/TSBU>.  —  This  right  is  the  creature  of  the  statute,  relating  to  the 
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remedy,  and  is  not  so  essential  to  a  contract  right  as  to  be  entirely  be- 
yond  legislative  control.     Anderson  v.  Anderson,  211. 

7.  When  DiBEcroRy  and  whbn  Mandatory.  —  When,  by  statute,  power 
is  given  to  public  officers,  and  the  public  interests  and  individual  rights 
call  for  its  exercise,  the  language  used,  though  permissive  in  form,  is,  in 
effect,  peremptory.     Bowen  v.  Minneapolis,  333. 

t.  Statpte  is  Mandatory  when  it  authorizes  and  empowers  a  city  council  to 
pay  certain  sums  with  interest  to  specified  claimants  whom  the  city  is 
nnder  a  strong  moral  obligation  to  pay.  The  effect  of  the  statute  is  to 
make  the  claims  legal,  and  to  confer  upon  the  claimants  the  right  to  iu> 
tist  upon  the  payment  both  of  the  principal  and  of  the  interest  Bovoen 
T.  Minneapolis,  333. 

8m  Appeal,  1;  Corporations,  6,  8,  9;  Creditor's  Surr;  Elections,  2,  7; 
BsTATEs,  2;  EviDBNCK,  12;  FoRQEKY;  Gamino;  Husband  and  Wipb,  5, 
18;  Intbrbst;  Larceny;  Leoislatcrb;  Mandamus;  Officers,  8; 
Plkasino,  10;  Sales,  1;  Ships  and  Shipping,  2;  Txlspbonss,  1,  2; 
Taial,2.  8. 

STOCK. 
See  Corporations,  2-9. 

STREET-RAILROADS. 
See  Railboads,  10-1&. 

STREETS. 
See  MoxioiPAL  CoBPOBATioNB,  11, 12;  Railroads,  9;  Tzlxphonu;  Tbiau  1. 

SUBROGATION. 
See  Chicxs,  2;  Debtor  and  Creditor,  2;  3;  MoBTOAOBa^  tt. 

SUBSCRIPTION. 
See  Corporations,  2-8. 

SUPPLEMENTAI* 
See  Plbadino,  11. 

SURETYSHIP. 

L  Subbtt,  whbn  Discharoed.  —  When  a  creditor  entere  into  any  T«Hd  oon* 
tract  with  the  principal  debtor,  without  the  assent  of  the  surety,  by 
which  the  rights  or  liabilities  of  the  surety  are  injuriously  affected,  such 
contract  discharges  the  surety.     Scott  v.  FiKfier,  688. 

i.  CoNTBACTr  Dischahoino  SoRrnr.  —  An  agreement  entered  into  between 
the  payee  and  the  principal  debtor  in  a  note,  without  the  consent  of  the 
•urety,  by  which  the  time  for  its  payment  is  extended  upon  the  pay. 
ment  of  interest  thereon  semi-annually,  instead  of  annually  as  stipulated 
for  in  the  note,  is  based  upon  a  sufficient  consideration,  and  so  changes 
the  contract  of  saretyship  as  to  discharge  the  surety.  8eoU  ▼.  FUher, 
688. 

See  GOARAHTT. 

SYSTEM  OP  BUSINESSL 
See  Invkntiuns. 
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TAX  DEEDS, 
See  liiMiTATioNS  OF  Actions,  3;  Taxks,  1-5. 

TAXES. 

1.  Tax  Deed  —  Presumption  of  Regularity  —  Burdbn  of  Proof.  —  Where 

the  statute  makes  a  tax  deed  presumptive  evidence  of  the  regularity  of 
all  prior  proceedings,  the  burden  of  showing  irregularities  is  upon  the 
owner,  in  an  action  by  the  bolder  of  the  deed  for  the  possession  and  to 
quiet  title;  but  when  it  is  shown  that  the  original  assessment  roll  upon 
which  such  deed  is  based  is  not  in  the  office  of  its  proper  custodian,  such 
presumption  is  overthrown,  and  the  burden  of  proof  shifts  to  the  holder 
of  the  deed  to  explain  the  absence  of  the  assessment  rolL  Hurd  v. 
Brisner,  17. 

2.  Tax  Deed  as  Prima  Facie  Evidence  —  Illegal  Assessment  —  Omlssion 

OF  Recitals.  —  A  tax  deed  only  raises  a  presumption  that  the  property 
was  assessed  as  required  by  law,  and  this  presumption  may  be  rebutted 
by  the  recitals  in  the  certificate  of  sale  showing  an  illegal  assessment,  or 
by  proof  that  the  recitals  in  the  certificate  of  sale  are  not  contained  in 
the  deed  as  required  by  law.     De  Frieze  v.  Quint,  151. 

Z.  Tax  Deeds  —  Omission  of  Recitals.  —  A  tax  deed  which  fails  to  contain 
a  recital  of  the  matters  recited  in  the  certificate  of  sale  upon  which  it  is 
based  is  void.     De  Fneze  v.  Quint,  151. 

4.  Tax  Deed  Reciting  Illegal  Assessment.  — A  certificate  of  tax  sale  re- 
citing  that  the  property  sold  was  assessed  to  a  party  named,  "  and  to  all 
owners  and  claimants,  known  and  unknown,"  shows  an  illegal  assess- 
ment, and  a  tax  deed  based  thereon  is  void,  even  if  it  contains  all  the 
recitals  in  the  certificate.     De  Frieze  v.  Quint,  151. 

6.  Vendor   and  Vendee  —  After- acquired  Title  —  Tax  Deed. — A  tax 
title  acquired  by  a  grantor  subsequently  to  bis  making  a  deed  purporting 
to  convey  the  absolute  title  inures  to  the  benefit  of  his  grantee.     De 
Frieze  v.  Quint,  151. 
8ee  Equitt,  2;  Executors  and  Administrators,  3;  Insurancx,  14. 

TELEGRAPHS. 

1.  Erroneous  Telegram,  Recipient  op,  not  Chargeable  with  Contribu- 

TORT  Negligence  when.  —  Where  the  recipient  of  a  telegraph  message 
sent  from  Staten  Island,  but  appearing  to  have  been  sent  from  South 
Carolina,  after  going  to  the  telegraph  office  to  make  inquiry  and  finding 
it  closed,  has  been  misled  into  taking  a  fruitless  trip  to  South  Carolina, 
it  cannot  be  said  as  matter  of  law  that  he  is  chargeable  with  contributory 
negligence.     Tobin  v.   Western  U.  Tel  Co.,  802. 

2.  Repetition  of  Telegram,  Rule  of  Company  Requiring,  not  Applicable 

TO  Recipient.  —  The  rule  of  a  telegraph  company  in  relation  to  the  rep- 
etition of  messages  to  guard  against  mistakes,  and  limiting  its  liability 
for  unrepeated  messages,  applies  only  to  the  sender,  and  not  to  the  re* 
ceiver,  of  the  message.     Tobin  v.   Western  U.  TeL  Co.,  802. 

TELEPHONES. 

1.  Authoritt  to  Plant  Poles  cannot  be  Enlargbd  by  Ordinance.  — 

The  planting  of  a  telegraph  or  telephone  pole  in  a  highway  or  street  is 

not  a  public  nuisance  when  sanctioned  by  statute;  but  the  right  to  so 

plant  such  pole  is  derived  from  and  depends  solely  on  mcb  itatnte,  and 
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cannot  b«  enlarged  by  municipal  ordinance.  Chesapeake  etc  Telephone 
Co.  r.  Mackenxie,  219. 

2.  Flamtino  Polk  in  Strebt  —  Additional  Sebvitudb.  —  When  the  fee  in 

the  bed  of  a  street  or  highway  ia  in  the  abutting  land-owner,  the  plant- 
ing of  a  telegraph  or  telephone  pole  therein  is  an  additional  servitade 
imposed  npon  the  land,  for  which  such  owner  is  entitled  to  compensation 
of  which  he  cannot  be  deprived  by  statute.  Chesapeake  etc  Telephone 
Co.  Y.  Mackenzie,  219. 

3.  Plantino  Pols  in  Strkkt —  Msasdrs  of  Damages.  —  In  an  action  by  an 

abutting  owner  on  a  street  or  highway  to  recover  of  a  telephone  com- 
pany for  placing  a  pole  in  front  of  his  premises,  the  measure  of  damage's 
is  not  what  a  particular  individual  would  be  willing  to  charge  for  hav 
ing  the  pole  put  up  or  remain,  nor  the  amonnt  some  other  person  might 
consider  the  rental  value  was  depreciated  for  the  purpose  of  his  business; 
but  when  plaintiff's  land  is  not  actually  taken  nor  his  soil  invaded,  the 
measure  of  damages  is  the  extent  to  which  the  rental  or  usable  value 
of  the  particular  property  has  been  diminished  by  the  erection  of  the 
pole,  or  the  difference  in  the  value  of  the  property  before  the  erection 
of  the  pole  and  afterwards,  if  the  depreciation  has  been  caused  by  its 
'   erection.     Chesapeake  etc  Telephone  Co.  v.  Mackenzie,  219. 

4.  Planting  Polk  in  Steekt  —  Damages  for  Special  Injury  —  Injuno- 

TION.  —  When  land  has  been  acquired  for  streets  by  the  exercise  of  the 
right  of  eminent  domain,  and  has  been  appropriated  by  a  corporation 
for  the  planting  of  telegraph  or  telephone  poles,  under  legislative  and 
municipal  sanction,  so  as  to  unreasonably  abridge  the  right  of  adjacent 
lot-owners  to  the  use  of  the  street  as  a  means  of  ingress  and  egress,  or 
otherwise,  they  are  thereby  deprived  of  a  right  without  compensation, 
and  may  maintain  an  action  against  such  corporation  for  the  recovery  of 
the  immediate  and  direct  damages  sustained  by  them.  In  an  appropriate 
ca»e  an  injunction  may  be  procured  to  prevent  a  continuance  of  the  inter- 
ference with  the  use  of  the  street.  Chesapeake  etc  Telephone  Co.  r.  Mac' 
kenzie,  219. 

See  Ndisanoss,  1;  Pleading,  S. 

TENANTS  IN  COMMON. 

See  CO-TSNANOT. 

TENDER. 
8m  EQxriTT,  2;  Inscbanob,  22. 

TERRITORIES. 
See  Evidknob,  fi. 

TORT-FEASOR. 
See  Damaobb,  8. 

TORTS. 

8m  AoBNOT,  4;  JUBIBDICTION,  1}  PLBAMSO^  t. 

TRANSFER. 
8m  Dbbtob  and  Cbkditob,  1;  Fbaodplbnt  Cobtbtavom,  L 
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TRESPASa 
Tbespassmi  IB  Initio,  Offiobb  Becomes,  when.  —  An  officer  who,  In  exe- 
cuting a  writ  of  possession,  handles  property  so  carelessly  and  ronghly 
as  to  injure  and  break  it,  becomes  a  trespasser  ab  initio,  and  will  not  be 
protected  by  his  writ,  notwithstanding  it  was  fair  and  regular  on  ita 
face.     Slate  r.  Deviit,  4i0. 

TRIAL. 

1,  Question  for  the  Jury.  —  Whether  rails  in  a  public  street  are  so  laid  as 

to  constitute  neglect  on  the  part  of  the  corporation  maintaining  them  of 
proper  conditions  for  the  public  safety  is  a  question  of  fact  for  the  jury, 
and  not  one  of  law  for  the  court  to  pass  upon.  Schild  r.  Central  Park 
etc.  R.  R.  Co.,  658. 

2.  Charge  of  Court  to  Jury  must  be  Certified  and  Filed.  — A  charge  of 

the  court  to  the  jury,  which  is  neither  signed  by  the  judge  nor  in  any 
manner  certified  by  him,  cannot  be  considered  by  the  appellate  court  for 
any  purpose,  since  the  statute  requires  that  such  charge  shall  be  certified 
by  the  judge,  filed  among  the  papers  in  the  cause,  and  constitute  a  part 
of  the  record.     McLain  v.  State,  934. 

8.  Damages  —  Exemplary  —  Instructions  —  Nonsuit.  —  In  an  action  to 
recover  exemplary  damages,  sufficiently  pleaded  and  sustained  by  soma 
proof,  the  jury  may  properly  be  instructed  to  find  whether  or  not  the 
plaintiff  is  entitled  to  recover  in  the  absence  of  a  motion  for  a  nonsuit. 
Samuels  v.  Richmond  etc.  R.  R.  Co.,  883. 

4.  Damages  —  Exemplary  —  Instructions.  —  In  an  action  to  recover  ex- 
emplary damages,  properly  pleaded  and  sustained  by  some  proof,  requests 
for  instructions  not  broad  enough  to  cover  the  whole  law  relating  to  such 
damages  are  properly  refused.     Samuels  v.  Richmond  etc.  R.  R.  Co.,  883. 

6.  Damages  —  Exemplary  —  Instructions.  —  In  an  action  for  exemplary 
damages,  it  is  the  privilege  and  duty  of  the  trial  court  to  determine,  in 
the  first  instance,  whether  or  not  there  is  any  evidence  in  support  of  the 
allegations  in  issue;  but  it  cannot  go  further,  and  decide  and  announce 
to  the  jury,  in  its  instructions,  that  the  evidence  offered  establishes,  or 
does  not  establish,  the  issue.  This  is  a  question  solely  for  the  jury  to 
decide.     Samuels  v.  Richmond  etc  R.  R.  Co.,  883. 

6.  Accused  Entitled  to  Presumption  of  Innocence  and  Reasonablb 

Doubt.  —  A  defendant  in  a  criminal  case  is  entitled  to  the  presumption 
of  innocence  and  reasonable  doubt,  and  a  charge  to  the  jury,  which,  in 
effect,  requires  them  to  believe  from  the  evidence  adduced  that  the  de- 
fendant is  innocent  before  they  can  acquit  him,  is  Erroneous.  Johnson  v. 
State,  930. 

7.  Charge  AS  to  Materiality  of  Issue  in  Perjury  —  What  Sufficient. 

—  A  charge  in  which  the  jury  are  expressly  told  that  the  matter  assigned 
as  perjury  was  a  material  issue  before  the  grand  jury  is  sufficient. 
Rahm  v.  State,  911. 

8.  Verdict  for  Murder  Which  does  not  Find  Degree,  Void.  —  The  fol- 

lowing verdict  in  a  trial  for  murder  by  poisoning:  "  We,  the  jury,  find 
the  defendant  guilty,  and  assess  his  punishment  at  confinement  in  the 
penitentiary  for  life,"  —  is  fatally  defective  and  void,  because  the  jury 
fail  to  find,  as  they  are  required  by  the  statute  to  do,  whether  the  mur- 
der is  of  the  first  or  second  degree.  The  statute  requiring  the  jury  to 
find  the  degree  of  the  murder  is  imperative,  and  the  fact  that  the  murder 
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is  committed  by  poisoning,  which  is  per  »e  morder  in  the  first  degrM^ 
does  not  affect  the  case.     Johnson  r.  State,  930. 

0.  A  Finding  outbid*  of  thb  Issues  will  be  disregarded.     Harria  ▼.  Lloyd, 

476. 
B«e  Appeal;  Certiobari,  2;  Criuikal  Law,  4,  8-10,  12;  Equitt,  1;  Ho- 
wciDi;    Iksurakce,  22;   JuDOMEMTS,   9;    New  Trial;  Plsadino,  8; 
Pbivatk  Wats;  Railroads,  3, 10;  Slander,  3,  8;  Witnesses,  1,  4. 

TROVER. 
Pleadino  —  AcnoN  to  Enforce  Trust.  —  When  the  facts  alleged  show 
that  plaintiff  is  entitled  to  certain  moneys  from  defendant  under  a  trust, 
bat  the  complaint  also  states  that  the  defendant  "  has  fraadalently  and 
dishonestly  appropriated  the  said  moneys  and  converted  them  to  his  own 
use,"  this  latter  allegation  does  not  convert  the  action  into  one  of  trover. 
Borh  V.  Martin,  570. 

TRUSTS. 

1.  TBuarr  Created  bt  Parol.  —  If  land  is  conveyed  to  one  nnder  a  parol 

trust  invalid  by  the  statute  of  frauds,  the  terms  of  which  were  that  he 
should  hold  such  land  and  sell  it  and  pay  the  proceeds  to  a  particular  per* 
ion,  and  he  in  fact  accepts  the  conveyance  and  sells  the  land  and  thus 
executes  such  trust,  he  will  not  be  permitted  to  retain  the  proceeds,  but 
may  be  compelled  to  pay  them  as  he  agreed  to  do.     Borh  v.  Martin,  570. 

2.  Power  to  Sell.  — Where  a  deed  expressly  declares  on  its  back  that 

the  grantee  holds  the  land  conveyed  thereby  for  the  joint  benefit  of  him* 
self  and  another  person  named,  and  that  it  is  to  stand  as  security  for 
certain  notes  and  for  the  balance  of  the  purchase- money  paid  by  such 
other  person,  and  that  the  profits  realized  above  these  sums  shall  be 
equally  divided  between  the  grantee  and  such  other  person,  such  dec* 
laration  creates  an  express  trust  in  the  land  for  the  benefit  of  such  other 
person,  or  in  the  event  of  his  dying  intestate  before  the  land  is  sold,  for 
the  benefit  of  his  heirs  at  law;  but  it  does  not  create  a  power  of  sale  in 
the  trustee,  or  impose  such  duties  as  could  not  be  performed  without 
such  power,  and  a  sale  of  the  land  by  the  trustee  after  the  death  of  such 
Intestate  is  void  as  against  his  heirs  at  law.  Maxvoell  v.  Barringer,  668. 
See  Husband  and  Wife,  7;  Jurisdiction,  3;  Limitations  of  Actions,  2) 

Trover. 

UNDUE  INFLUENCK 
See  Wills,  6. 

USURY. 
1.  Verbal  Promise  Contemporary  with  Note.  —  When  a  person  borrows 
money,  giving  his  note  therefor,  which  specifies  on  its  face  a  legal  rate 
of  interest,  a  verbal  promise  of  the  borrower,  made  at  the  time,  to  pay 
interest  In  excess  of  that  allowed  by  law,  does  not  of  lUelf  make  the 
transaction  usurious;  but  when  the  verbal  agreement  is  carried  into  ef- 
fect at  the  time  of  the  loan  or  subsequently,  by  the  borrower  paying 
the  unlawful  interest,  or  if  the  lender  reserves  any  shift  or  device  by 
which  he  receives  the  unlawful  interest,  the  transaction  is  usurious. 
Koehler  v.  Dodge,  618. 
▲k.  »r.  Rbt.,  Vol.  XXVUL— M 
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2.  Unlawful  Interest  Paid  undeb  Parol  AeRESMBNT — Renewed  Note. 

—  A  note  bearing  legal  interest  on  its  face,  but  executed  in  connection 
with  a  parol  agreement  under  which  additional  and  unlawful  interest  is 
paid  thereon  in  advance  until  its  maturity,  is  usurious,  and  a  renewal 
note  taken  therefor,  which  gives  no  credit  for  the  interest  so  paid  in  excess 
of  the  lawful  rate,  is  also  usurious.     Koehler  v.  Dodge,  518. 

8,  Parol  Evidence  is  Admissible  to  show  the  usurious  consideration  of  a 
note.     Koehler  y.  Dodge,  518. 

See  Nbqotiablb  Instrvmbnts,  7. 

VENDOR  AND  PURCHASER. 

1.  Contract  to  Purchase  Land  —  Rescission  for  Mistake.  —  A  person 

who,  intending  to  purchase,  views  the  wrong  lot,  and  contracts  to  pur- 
chase without  knowledge  of  the  mistake,  may  rescind  the  contract  upon 
discovering  the  mistake,  if  he  can  return  the  property  to  the  vendor  in 
substantially  the  same  condition  as  if  no  contract  had  been  made. 
Ooodrieh  v.  Lathrop,  91. 

2.  Rescission  of  Contract  to  Purchase  Land  —  Construction  of  Statute. 

—  A  statute  providing  that  rescission  of  a  contract  for  the  purchase  of 
land  "  cannot  be  adjudged  for  mistake,  unless  the  party  against  whom 
it  is  adjudged  can  be  restored  to  substantially  the  same  position  as  if 
the  contract  had  not  been  made,"  is  satisfied  if  the  property  can  be  re- 
turned by  the  vendee  in  substantially  the  same  condition  as  when  be 
received  it.     Goodrich  v.  Lathrop,  91. 

8.  Rescission  for  Mistake  —  Depreciation  in  Value.  —  The  right  of  a 
vendee  to  rescind  a  contract  for  the  purchase  of  land,  entered  into  through 
a  mistake  of  fact,  is  not  defeated  by  the  fact  that  the  land  has  depreci- 
ated in  market  value  while  out  of  the  possession  of  the  vendor,  if  the  ven- 
dee can  return  the  property  in  substantially  the  same  condition  as  when 
he  received  it.     Ooodrieh  v.  Lathrop,  91. 

4.  Rescission  Requiring  Vendee  to  do  Equity. — Where  a  vendee  is  en- 
titled to  rescind  a  contract  for  the  purchase  of  land  because  of  a  mistake 
of  fact,  the  vendor  will  be  granted  such  equitable  relief  in  the  nature  of 
compensation,  in  addition  to  the  return  of  the  land,  as  the  nature  of  the 
case  may  require.     Ooodrieh  v.  Lathrop,  91. 

6.  Outstanding  Title  —  Rescission.  —  A  purchaser  of  land  who  has  accepted 

the  title,  and  is  in  undisturbed  possession,  cannot,  unless  fraud  or  mistake 
is  shown,  sustain  an  action  for  rescission,  or  claim  an  abatement  of  the 
price,  on  the  mere  ground  that  there  is  an  outstanding  paramount  title 
in  another,  by  which  the  purchaser  may  at  some  time  be  defeated.  Munro 
V.  Long,  851. 
8.  Outstanding  Title  —  Rescission  —  Mistake  —  Evidence.  —  The  fore- 
closure of  a  purchase-money  mortgage  on  land  cannot  be  avoided  by  the 
purchaser  in  unchallenged  possession  who  does  not  allege  fraud,  on  the 
ground  that  at  the  time  of  the  purchase  he  was  mistaken  in  supposing 
that  he  bought  a  fee-simple  title,  and  is  now  informed  and  believes  that 
he  purchased  only  a  life  estate.  In  such  case  the  opinion  of  others  as  to 
the  title  purchased  is  immaterial.     Munro  v.  Long,  851. 

7.  Attorney's  Erroneous  Opinion  against  Title.  —  An  erroneous  opinion 

of  counsel  of  admitted  standing  and  ability  that  the  title  to  land  pur- 
chased is  invalid  will  not  justify  a  purchaser  m  receding  from  the  con- 
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tract  of  sale,  when  the  title  is  in  fact  perfect  and  a  conveyance  is  tendered. 
Montgomery  v.  Pacific  Coast  Land  Bureau,  122. 

8.    FORFBITURB  NOT  ReSULTINO  FROM   PlAINTIFF'S   DEFAULT  CANNOT   AfFECT 

HIS  Rights.  — Where  a  party  holding  a  contract  for  the  purchase  of  land 
•ells  it  to  another,  who  refuses  to  take  and  pay  for  it,  the  former  will  not 
be  disabled  from  suing  in  affirmance  of  the  sale  of  such  contract  by  rea- 
son of  the  fact  that  after  such  refusal  the  original  contract  became  for- 
feited  by  the  failure  to  pay  to  the  vendor  the  money  that  became  da« 
under  it.  McG Unlock  v.  South  Penn  Oil  Co.,  785. 
8m  Advkrsk  Posskssion,  5;  Aoenct,  1,  2;  Cloud  on  Title,  1;  EAsn»iin^ 
1{  Estoppel,  1,  2;  Pleading,  8;  Sales;  Taxes,  6. 

VERDICT. 
8««  Appeal,  4;  Judgments,  9;  Slander;  Trial,  8, 

VESTED  RIGHTS. 
See  Elections,  1. 

VICE-PRINCIPAL. 
See  Railroads,  6,  7. 

WAIVER. 

8e«  Appeal,  7;  Corporations,  2-4;  Execution,  3;  iNSUBAiroa,  9,  11,  It- 

15,  17,  19;  Mortgages,  7. 

WARRANTY. 
Sea  AuonoNS,  1;  Insurance,  10,  10. 

WASTE. 

See  CO-TENANOT,  1. 

WATER  COMPANIES. 
Corporations  —  Rules  of  Water  Compant  — When  Rbasonabli.  —  A 
rale  of  a  corporation  holding  a  franchise  of  the  right  to  supply  a  city 
and  its  inhabitants  with  water,  which  provides  that  upon  the  non-pay. 
ment,  within  a  reasonable  time,  of  the  amount  due  by  a  party  for  water 
famished  him,  the  corporation  may  deprive  him  of  the  further  ose  of  ita 
water  by  shutting  off  the  supply  until  payment  of  the  amount  doe,  is 
reasonable  and  binding  as  against  a  party  furnished  with  water  under  a 
contract,  with  actual  notice  of  the  rule,  and  its  enforcement  will  not  b« 
enjoined.  Tacoma  Hotel  Co.  v.  Tacoma  Land  etc  Co.,  85. 
See  Watercourses,  5. 

WATERCOURSES. 

1.  A  Watercourse  IS  a  stream  of  water,  usually  flowing  in  a  partlcnlar  direo* 
tion,  with  wetl-defiued  banks  and  channels,  but  the  water  need  not  flow 
continuously,  as  the  channel  may  sometimes  be  dry.  The  term  "  water* 
course  "  does  not  inclade  water  descending  from  hills,  down  hollows  and 
ravines,  withont  any  definite  channel,  only  in  times  of  rain  and  melting 
snow.     SimmoTU  v.   Winters,  727. 

Si  What  CoNsnTUTES.  — Where  water,  owing  to  the  hilly  and  monntainoos 
configuration  of  the  country,  accumulates  in  Urge  qaantitiee  from  rain 
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and  melting  snow,  and  at  regular  seasons  descends  through  long,  deep 
gullies  or  ravines  upon  the  land  below,  and  in  its  onward  flow  carves  out 
a  distinct  and  well-defined  channel,  which,  even  to  the  casual  glance, 
bears  the  unmistakable  impress  of  the  frequent  action  of  running  water, 
and  through  which  it  has  flowed  from  time  immemorial,  —  such  stream 
constitutes  a  watercourse,  and  is  governed  by  the  rules  applicable  thereto. 
Simmons  v.   Winters,  727. 

8.  Water  as  Appurtenant  to  Grant  of  Land.  —  When  the  right  to  the  use 
of  a  ditch  and  water  exists  in  favor  of  land  conveyed  by  deed,  and  with- 
out which  the  land  would  be  practically  valueless,  and  constiUites  per- 
haps the  only  inducement  for  the  purchase,  it  will  pass  by  the  deed,  with 
or  without  the  use  of  the  word  "appurtenances"  therein.  Simmons  y. 
Winters,  727. 

4.  Right  t©  Pollute.  —  The  right  of  a  riparian  proprietor  to  the  use  of 
a  stream  of  water  in  its  natural  purity  cannot  override  other  co-equal 
and  co-existing  rights,  and  must  yield  to  those  of  a  more  absolute  and 
unqualified  character,  such  as  the  tillage  of  his  soil,  or  the  tending  of  his 
herds  and  flocks  by  the  upper  proprietor,  even  though  such  use  leads  to 
the  pollution  of  the  stream.     Hel/rich  v.  Catonsville  Water  Co.,  245. 

6.  Right  to  Pollute  —  Compensation  for  Water  Right.  —  An  incor- 

porated water  company,  owning  lands  adjacent  to  a  stream  of  water, 
cannot  deprive  an  upper  riparian  owner,  through  whose  land  a  pure  nat- 
ural stream  of  fresh  water  flows,  of  his  right  to  use  his  land  in  a  reason- 
able and  usual  manner  for  the  purpose  of  pasturing  his  cattle,  without 
first  making  him  due  compensation  for  his  water  right,  even  though  such 
use  causes  the  serious  pollution  of  the  stream.  Hel/rich  v.  Catonsville 
Water  Co.,  245. 
0.  Riparian  Rights.  —  The  Fact  that  a  Land-owner  has  No  Use  for  Wa- 
ters diverted  from  a  stream  passing  through  his  land  does  not  preclude 
him  from  recovering  nominal  damages  for  such  diversion.  New  York 
Rubber  Co.  v.  Roihery,  575. 

7.  Riparian  Owner  mat  Sustain  an  Action  to  Recover  Nominal  Damages 

for  perceptibly  and  materially  reducing  the  volume  or  current  of  water 
which  would  otherwise  have  flowed  by  his  premises,  though  he  does  not 
sustain  any  actual  or  perceptible  damage.  New  York  Rubber  Co.  v. 
Rothery,  575. 

8.  NON-N  AVIOABLB  STREAM  —  RiPARIAN  PROPRIETOR'S  RiGHT  IN.  —  A  riparian 

proprietor  on  a  stream  not  navigable  in  fact  may  constraot  therein,  in 
front  of  his  land,  anything  he  pleases  to  the  thread  of  the  stream,  unless 
it  injures  some  other  riparian  proprietor,  or  those  having  the  superior 
right  to  the  use  of  the  waters  for  hydraulic  purposes.  Subject  to  these 
restrictions,  he  has  the  right  to  use  his  land  under  water  the  same  aa 
above  water.  It  is  his  private  property  under  the  protection  of  the  con- 
stitution, and  it  cannot  be  taken,  or  its  value  lessened  or  impaired,  even 
for  public  use,  without  compensation,  or  without  due  process  of  law,  and 
it  cannot  be  taken  at  all  for  any  one's  private  use.  Grand  Rapids  v. 
Powers,  276. 

9.  Riparian  Proprietor  Owns"  to  Middle  of  Navigable  Stream  in  Mich. 

IGAN.  —  In  Michigan  the  riparian  proprietor  on  a  navigable  stream  owns 
to  the  middle  of  the  stream,  and  has  the  right  to  use  his  land  which  is 
covered  by  water  in  any  way  he  chooses,  provided  he  does  not  seriously 
injure  the  public  use  of  the  stream,  or  obstruct  or  impede  navigation,  or 
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damage  other  riparian  proprietors  along  the  stream  above  or  below  him. 
Orand  Rapids  v.  Powers,  276. 

10.  Floatable  Stream  —  Riparian  Owner's  Rights  in.  — The  riparian  pro- 
prietor on  a  stream  which  is  only  capable  of  being  used  for  the  floatage 
of  lumber  and  logs  in  rafts  or  single  pieces  is  entitled  to  the  beneficial 
and  sole  use  of  sach  stream;  and  when  such  stream  has  become  unfitted 
for  valuable  public  use,  and  has  actually  ceased  to  be  used  for  a  public 
highway,  there  is  no  more  reason  for  holding  it  to  be  public  than  in  the 
the  case  of  a  land  highway  which  has  been  abandoned  and  is  useless. 
Orand  Rapids  v.  Powers,  276. 

11.  Appropriation  —  Necessary  Incidents  of.  —  To  constitute  s  valid  ap- 
propriation of  water,  it  is  required  to  be  made  for  some  beneficial  pur- 
pose then  existing  or  contemplated,  and  the  amount  of  water  appropriated 
most  be  restricted  to  the  quantity  needed  for  such  purpose.  Simmons 
V.  Winters,  727. 

12.  Appropriation  of  Water  by  Natural  Channels.  —  There  must  be  an 
actual  diversion  of  water  from  its  natural  channel,  by  means  of  a  ditch 
or  other  structure,  to  effect  a  valid  appropriation  thereof;  but  any  dry  ra- 
vine, gulch,  hollow  in  the  land,  or  the  lower  portion  of  the  same,  bed  or 
natural  channel  from  which  the  water  is  taken,  may  be  used  for  this  pur- 
pose as  a  part  of  the  ditch  for  conducting  the  water.  Simmons  v.  Win' 
ters,  727. 

13.  Appropriation  of  Water  —  Rioht  of  Prior  Appropriatob  as  against 
Lower  Owner.  —  A  prior  appropriator  of  water  from  a  stream  cannot 
claim  or  hold  any  more  water  than  is  necessary  for  the  purposes  of  his 
appropriation,  and  the  surplus,  if  any,  must  be  allowed  to  flow  on  for  the 
benefit  of  the  lower  proprietors.     Simmons  v.   Winters,  727. 

14.  Riparian  Owner,  when  a  Railway  is  Construcfed  across  his  Water- 
front, along  a  public  river,  depriving  him  of  access  to  the  navigable 
part  of  the  stream,  is  entitled  to  recover  compensation  for  the  injury  to 
bis  property  sustained  by  him  thereby,  though  such  railway  was  con. 
structed  in  pursuance  of  a  grant  from  the  legislature.  Rumtey  v.  New 
York  etc.  R'y  Co.,  600. 

16.  Riparian  Owner  whose  Lands  are  Bounded  by  a  Navioabli  Rivbb 
HAS  A  Right  to  Access  to  such  river,  and  to  make  a  landing,  wharf, 
or  pier  for  his  own  ose  or  for  the  use  of  the  public,  subject  to  such  gen- 
eral rules  and  regulations  as  the  legislature  may  see  proper  to  impose 
for  the  protection  of  the  rights  of  the  public.  Rumtey  v.  New  York  etc, 
R'y  Co.,  600. 

16.  Evidence.  —  In  an  Action  to  Recover  Damages  tor  Cottino  off 
Plaintiff's  La.vd  from  Access  to  a  River,  in  which  he  claims  that 
its  rental  and  usable  value  as  a  brick-yard  has  been  diminished  or  de- 
stroyed, it  is  error  to  reject  evidence  offered  by  the  defendant  to  show 
the  additional  cost  of  shipping  brick,  resulting  from  the  acts  complained 
of  by  the  plaintiff.     Ramsey  v.  New  York  etc.  R'y  Co.,  600. 

17.  Dock-lines  cannot  be  Established  in.  without  Notioito  Ripariai* 
Owners.  — The  legislature  cannot  confer  upon  the  board  of  public  works 
of  a  city  power  and  authority  to  establish  dock  and  building  lines  on  the 
margin  of  a  river  at  a  place  within  the  corporate  limits,  where  the  rivor 
it  not  navigable  for  any  purpose,  without  giving  to  the  riparian  owners 
notice  and  an  opportunity  to  be  beard.     Orand  Rapids  v.  Powers,  276. 

See  Damages,  1,  2;  Easements,  2,  S;  iNJUMcriON,  4. 
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WHARVES. 

8ee  WATEE00CKSE3,  15. 

WILLS. 

1.  A  Will  is  ak  Instbttsient  by  which  a  persoa  makes  s  disposition  of  hia 

property,  to  take  efifect  after  his  decease.     Barney  v.  Hayes,  495. 

2.  What  la.  —  A  letter  written  by  a  testator  to  his  attorney,  saying, 

"  What  I  want  is  for  you  to  change  my  will  so  that  she  may  be  entitled 
to  all  that  balongs  to  her  as  my  wife.  I  am  in  very  poor  health,  and 
would  like  this  attended  to  as  soon  as  convenient.  I  do  not  know  what 
ought  to  be  done,  but  you  do,"  —  discloses  an  animua  testandi,  and  should 
be  admitted  to  probate  with  the  will  to  which  it  refers,  for  it,  with 
such  will,  must  be  regarded  as  one  instrument,  constituting  the  last  will 
of  the  testator.     Barney  v.  Hayes,  495. 

8.     COMSTRUCTION    OF.  —  The  INTENTION    07    A  TESTATOR  KUST    BB    GaTH- 

EBED  7B0SI  a  consideration  of  the  whole  will  together,  giving  to  each 
part  or  clause  due  weight,  as  expressing  some  idea  of  the  testator  in  the 
disposition  of  his  property.     L'Etowneau  v.  Henquenet,  310. 

4.  The  Revocation  o7  a  Will  cannot  be  accomplished  except  by  the 
performance  of  some  one  of  the  acts  designated  by  the  statute,  and 
this  rule  continues  applicable  though  such  performance  is  prevented  bj 
some  fraudulent  device  of  a  third  person  interested  in  the  will.  Ora- 
ham  V.  Burch,  339. 

6.  Revooatiok.  —  A  Convetancb  Set  Aside  as  having  been  obtained 
from  the  grantor  by  undue  influence  cannot  operate  as  an  implied  revo- 
cation of  his  will.     Graham  v.  Burch,  339. 

6.  Destruction  Fbevented  by  Fraud.  —  Where  a  testator  demanded 

his  will  for  the  purpose  of  destroying  and  thereby  revoking  it,  and  when 
it  was  given  to  him  placed  it,  inclosed  in  an  envelope,  in  a  stove  with 
kindlings  not  yet  ignited,  intending  it  to  be  destroyed  when  the  fire 
should  be  lighted,  but  a  person  present,  with  a  design  of  thwarting  the 
purpose  of  the  testator,  and  during  his  temporary  absence,  took  the  will 
out  of  the  envelope  and  secreted  it,  and  it  was  thereby  saved  from  de- 
struction without  the  knowledge  or  consent  of  the  testator,  it  was  held 
that  the  will  had  not  been  revoked.     Cfraham  v.  Burch,  339. 

7.  Effect  of  Codicil. — Though  a  will  is  revoked  by  the  marriage  of  the 

testator  after  its  execution,  yet  it  may  be  republished  and  revived  by  ft 
codicil  executed  subsequently  to  the  marriage.     Barney  v.  Hayes,  495, 

8.  Creating  Power  of  Executor  to  Sell.  —  A  will  merely  charging 

lands  with  specific  debts  does  not  give  the  executor  power  to  sell  to  en* 
force  the  charge,  but  the  lands  descend  to  the  heir  or  devisee,  subjeofe 
thereto.     Worley  v.  Taylor,  771. 

9.  Effect  of  Sale  under,  as  against  Fretebmittbd  Heib.  —  A  child 

living  at  the  time  of  the  death  of  the  testator,  and  not  named  or 
provided  for  in  his  will,  takes  against  and  notwithstanding  such  will, 
the  same  as  if  the  testator  had  died  intestate;  and  a  sale  of  land  by  the 
executor  under  such  will  does  not  divest  the  interest  of  the  child  in  the 
property  sold.  Worley  v.  Taylor,  771. 
JO.  Future  Contingent  Estates,  and  the  Vesting  and  Divestino 
thereof.  —  If  by  a  will  property  is  devised  to  the  testator's  wife  for 
life,  and  after  her  life  has  terminated  then  to  certain  of  bis  children,  and 
in  case  any  of  them  shall  not  survive  him  and  her,  then  the  share  of  the 
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deceased  child  or  children  shall  be  divided  amongst  the  remaining  chil- 
dren, "  and  to  their  heirs  share  and  share  alike,"  snch  will  creates  a 
vested  future  estate  in  the  children  named  therein,  subject  to  be  defeated 
as  to  any  of  them  by  his  or  her  death  in  the  lifetime  of  the  testator  or  of 
his  wife.  As  to  the  shares  of  any  child  or  children  dying  after  the  hus* 
band  and  before  the  wife,  they  become  contingent  remainders  to  the  snr- 
▼iving  children  and  the  heirs  of  any  deceased  child  at  the  termination 
of  the  estate  to  the  wife.  Such  contingent  remainder  could  not  vest 
nntil  the  death  of  the  wife,  because  until  then  it  could  not  be  known 
who  would  be  entitled  to  it  as  heirs  or  survivors.  L'Etoumeau  v.  Hen- 
quenet,  310. 

See  Devise;  Jubisdictiok,  3;  Legacdes. 

WITNESSES. 

L  Insane  Witness  Incompetent  to  Testift  in  Criminal  Case.  —  On  a  trial 
for  rape,  a  prosecuting  witness,  who  was  insane  at  the  time  of  the  com- 
mission  of  the  offense,  and  is  insane  at  the  time  of  the  trial,  cannot  be 
permitted  to  testify  over  the  objection  of  the  defendant,  under  the  pro- 
visions of  the  Texas  Code  of  Criminal  Procedure.     I^opez  v.  State,  935. 

2.  Evidence  or  Phtsician.  —  The  fact  that  the  defendant,  in  an  action  upon 
a  policy  of  life  insurance,  would  not  have  been  permitted  to  produce  ia 
evidence  the  declarations  of  the  physician  of  the  deceased,  does  not  pre* 
elude  defendant  from  relying  upon  such  declaration,  when  it  constituted 
part  of  the  evidence  offered  and  received  on  behalf  of  the  plaintiff.  JJel- 
wig  V.  Mutual  Life  Ins.  Co.,  578. 

8.  Witnesses  are  not  Bound  to  Answer  Questions  Which  abb  not  Legal 
AND  Pertinent  to  the  matter  in  issue.     In  re  MacKnight,  451. 

4.  Evidence  to  Discredit.  —  Refusal  of  a  court,  on  cross-examination  of  a 
plaintiff  suing  for  damages  alleged  to  have  resulted  from  false  imprisou- 
meut  and  defamation  of  character,  to  permit  defendant  to  prove  that 
plaintiff  was  an  habitual  litigant  was  proper.  Palmeri  r.  ManhaUan  R'y 
Co.,  632. 

See  Atpsal^  5;  Attobnet  and  Client;  Criminal  Law,  12;  Daxaobs,  3; 
Etidbnci;  Indictment;  Judomknts,  9;  Pabtub. 

WRIT  OF   ERROR. 
See  Cbbtiorabi,  2. 

WRIT  OF  POSSESSION. 
See  ExBCOTiON,  2. 

WORDS  AND  PHRASES. 
See  DxriMiTioKa. 
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